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OASES  IN  66  CALIFORNIA. 


66  CaL  3-6^  4  Pac.  695,  IN  BE  OARXLLO. 

Mayor  may  Act  as  Police  Judge  under  charter  of  San  Jose. 

Approved  in  In  re  Baxter,  3  Cal.  App.  721,  86  Pac.  1000,  holding 
recorder's  court  same  as  poHce  court. 

66  OaL  6-9,  4  Pac.  764,  QLADDINO  ▼.  OALIFOBNIA  ETO.  INS.  OO. 

Agent  of  Insurer  cannot  Waive  Condition  in  insurance  policy  when 
policy  stipulates  that  he  cannot. 

Distinguished  in  Mackintosh  v.  Agricultural  Fire  Ins.  Co.,  150  Cal. 
449,  119  Am.  St.  Bep.  234,  89  Pac.  106,  holding  general  agei^t  could 
waive  condition  against  increased  hazard,  with  full  knowledge  of 
facts,  for  increased  premium. 

Waiver  of  Provlslona  of  Nonwaiver  or  written  waiver  of  condi- 
tions and  forfeitures  in  policies.    See  note,  107  Am.  St.  Rep.  132. 

Oral  Waiver  or  Estoppel  as  to  forfeitures  after  issuance  of  policy 
and  before  loss,  under  policies  requiring  written  consent  or  waiver. 
See  note,  10  L.  B.  A.  (n.  s.)  1076. 

Stipulation  in  Fire  Insurance  Policy  against  increase  of  risk  is 
valid,  and  breach  thereof  avoids  policy. 

Approved  in  Boardman  v.  Fireman's  Fond  Ins.  Co.,  14  Haw.  28, 
upholding  stipulation  that  proofs  of  loss  shall  be  made  in  sixty  days, 
and  holding  recovery  on  policy  after  failure  to  make  such  proofs  is 
barred. 

66  CaL  10-15,  66  Am.  Bep.  73,  4  Pac.  773,  PEOPIiE  ▼.  JOBDAN. 

Order  of  Serving  and  Filing  Notice  of  appeal  is  immaterial  when 
contemporaneous. 

Reaffirmed  in  People  v.  Schmitz,  7  Cal.  App.  343,  94  Pac.  409. 

To  Constitute  Crime  of  Obtaining  Money  under  false  i^retenses, 
fraud  must  be  accomplished  by  means  of  false  pretenses  made  use  of 
for  purpose. 

Approved  in  People  v.  Lapique,  10  CaL  App.  675,  103  Pac.  167,  fol- 
lowing rule;  People  v.  White,  7  Cal.  App.  102,  93  Pac.  685,  holding 
defective  information  for  obtaining  money  by  false  pretenses;  Will- 
iams V.  State,  77  Ohio  St.  472,  83  N.  £.  803,  14  L.  R.  A.  (n.  s.)  1197, 
where  one  made  representation  of  value  as  existing  fact,  knowing 
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it  to  be  false  and  intending  it  to  influence  another  to  part  with  prop- 
erty, and  other  was  thereby  induced  to  part  with  property,  such 
facta  sustain  conviction  for  obtaining  money  by  false  pretenses. 

66  Cal.  15-17,  4  Pac.  766^  IBVINO  y.  CUNNINaHAM. 

Where  Description  In  Deed  is  sufficient  after  rejecting  false  calls, 
effect  will  be  given  to  deed. 

Reaffirmed  in  Hall  v.  Bartlett,  158  Cal.  642,  112  Pac.  177. 

66  OaL  17-25,  4  Pac.  876,  LAKE  OOXJNT7  v.  SULPHUR  ETO.  MIN. 
00. 

Instance  of  Taxes  Being  Delinquent  for  some  time  before  penalty 
therefor  attached. 

Approved  in  Ukiah  Guaranty  Co.  v.  Curry,  148  Cal.  258,  82  Pac. 
1049,  holding  penalty  for  delinquent  corporation  tax  under  act  of  190$ 
does  not  attach  until  issuance  of  governor's  proclamation  declaring 
charters  will  be  forfeited  for  nonpayment. 

Mistake  in  Name  of  Owner  of  real  property  does  not  avoid  tax  as- 
sessment thereon. 

Approved  in  Hertzler  v.  Freeman,  12  N.  D.  191,  96  N.  W.  296,  and 
Commercial  Nat.  Bank  v.  Schlitz,  6  Cal.  App.  182,  91  Pac.  753,  both 
following  rule. 

Distinguished  in  Houser  A  Haines  Mfg.  Co.  ▼.  Hargrove  (Cal.),  59 
Pac.  949,  holding  void  assessment  of  personal  property  to  person  other 
than  owner. 

Description  of  Property  in  Assessment  held  insufficient  to  sustain 
tax  sale  thereon. 

Approved  in  Williams  ▼.  Bowers,  197  Kass.  567,  84  N.  E.  318,  de- 
scription of  property  in  notice  of  tax  sale  held  insufficient  to  support 
sale. 

66  Cal.  27-30,  4  Pac  777,  LB  BBETON  v.  8UPEBIOB  OOUBT. 

Action  for  Settlement  of  Trust  In  Relation  to  real  and  personal 
property  need  not  be  brought  in  county  where  realty  is  situated. 

Approved  in  State  v.  Superior  Court  Pierce  Co.,  55  Wash.  330,  133 
Am.  St.  Bep.  1030,  104  Pac.  608,  following  rule;  Wood  v.  Thompson, 
5  Cal.  App.  248,  90  Pac.  39,  holding  action  to  compel  specific  perform- 
ance of  contract  to  convey  mines  could  be  brought  in  county  of  de- 
fendant's residence  although  not  county  where  mines  were  situated. 

66  OaL  81-32,  4  Pac.  915,  VOGT  v.  OOPE. 

Published  Beports  of  Sales  of  Stock  Exchange  are  not  competent 
evidence  to  show  market  value  of  stock,  unless  it  is  shown  how  re- 
ports were  made  up. 

Approved  in  American  etc.  Co.  v.  Begents,  11  Idaho,  190,  81  Pac. 
613,  admitting  evidence  of  hardware  dealer  as  to  cost  of  building 
materials  who  testified  that  he  fixed  prices  from  catalogue. 

66  OaL  S3,  4  Pac.  883,  LUKES  ▼.  LOGAN. 

Settlement  of  Bill  of  ExceptlonB  is  proceeding  in  an  action,  within 
meaning  of  statute. 

Approved  in  Bichardson  v.  Bohney,  18  Idaho,  334,  109  Pac.  729, 
and  Sherman  v.  Southern  Pac.  Co.^  31  Nev.  288,  102  Pac.  258,  both 
following  rule. 
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66  Cat  34-36,  4  Pac.  884,  HABNET  ▼.  McIJSBAN. 

Denials  upon  Information  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.    See  note,  30  L.  R.  A.  (n.  s.)  778. 

66  CaL  44>53,  4  Pae.  916,  SUTTER  ST.  R.  B.  OO.  ▼.  BAUM. 

Where  Plaintiff  Conld  not  Determine  in  advance  amount  to  be 
tendered  on  rescission  of  contract,  offer  in  complaint  to  refund  such 
anm  as  court  might  direct  is  sufficient  tender. 

Approved  in  California  etc.  Co.  y.  Schiappa-Pietra,  151  Cal.  740, 
91  Pae.  596,  following  rule. 

Validity  of  Contract  Between  Director  and  his  corporation.  See 
note,  139  Am.  St.  Rep.  612. 

66  CaL  54-59,  4  Pae.  945,  RECLAMATION  DISTRICT  v.  HAGAB. 

Statntea  Providing  for  Pormation  of  swamp  land  reclamation  dia- 
triets  are  valid. 

Approved  in  Mound  City  Land  &  Stock  Co.  v.  Miller,  170  Mo.  256, 
94  Am.  St.  Rep.  727,  70  S.  W.  726,  60  L.  R.  A.  190,  upholding  Revised 
Statutes  of  1889,  section  8251,  providing  for  formation  of  swamp 
land  reclamation  districts. 

Legislature  may  Empower  Board  of  supervisors  to  include  lands  in 
several  counties  in  reclamation  district. 

Reaffirmed  in  State  v.  Fuller,  83  Neb.  786,  120  N.  W.  495. 

Procednre  for  Eatabliahment  of  drains  and  sewers.  See  note,  60 
L.  R.  A.  176,  216,  227. 

Who  i8  Liable  for  Expense  of  Drainage.    See  note,  58  L.  R.  A.  364. 

Who  ia  Real  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  R.  A.  620. 

Miscellaneous. — Cited  in  Reclamation  Dist.  No.  i08  v.  Hagar  (Cal.), 

4  Pae.  949,  Reclamation  Dist.  No.  108  v.  Hagar  (Cal.),  4  Pae.  950; 
and  Reclamation  Dist.  No.  108  v.  Martin  (Cal.),  4  Pae.  950,  all  com- 
panion cases. 

66  CaL  59-60,  4  Pac.  961,  PEOPLE  v.  HAGAB. 

Board  of  SnpervisorB  has  Power  to  determine  what  lands  will  be 
benefited  by  proposed  reclamation  district  and  to  include  such  lands. 

Approved  in  Rico  v.  Snider,  134  Fed.  958,  holding  court  of  equity 
eould  not  determine  in  advance  of  board  of  supervisors  question 
whether  lands  in  district  have  been  reclaimed,  and  enjoin  board  from 
exercise  of  ita  function;  Ross  v.  Wright  County,  128  Iowa,  440,  104 
N.  W.  511,  1  L.  R.  A.  (n.  s.)  431,  upholding  law  providing  there  shall 
be  no  appeal  from  decision  of  board  of  supervisors  relative  to  estab- 
lishment of  drainage  ditches. 

66  CaL  61-68,  4  Pac.  952,  WINANS  ▼.  SIERRA  LUMBEB  CO. 

Every  Party  to  Contract  mnst  Do  all  in  his  power  to  minimize  loss 
from  breach  by  other  party. 

Approved  in  Russell  v.  Ross,  157  Cal.  181,  106  Pac.  586,  upon  failure 
of  contractor  to  complete  vessel,  and  refusal  of  surety  to  continue 
work,  owner  could  finish  work,  making  loss  to  contractor  as  light 
as  possible. 

Wliere  Machine  Sold  was  Unfit  for  purpose  intended,  purchaser  had 
right  to  use  it  as  far  as  possible  in  good  faith,  reserving  right  to  dam- 
ages sustained  by  partial  breach. 
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Approved  in  North  Alaska  etc.  Co.  ▼.  Hobbs,  Wall  &  Co.,  159  Cal. 
385|  lis  Pac.  872,  giving  damages  for  partial  breach  when  goods 
were  accepted  and  nsed. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract.  See 
note,  53  L.  B.  A.  73. 

66  Cal.  69-72,  4  Pac.  958,  MTTBPHT  ▼.  HELMBIOH. 

One  Who  Acts  for  Another  without  revealing  his  agency  is  liable  on 
contract  as  principal. 

Reaffirmed  in  Whitney  ▼.  Woodmansee,  15  Idaho,  739,  99  Pac.  969. 

66  Oal.  72-74,  4  Pac.  963,  BANGS  ▼.  DUNK. 

Unearned  Salary  of  Public  Officer  cannot  be  assigned. 

Approved  in  McGowan  v.  New  Orleans,  118  La.  430,  43  So.  40,  8 
L.  B.  A.  (n.  s.)  1120,  First  National  Bk.  of  Columbus  v.  State,  68 
Neb.  482,  94  N.  W.  633,  Wilkes  v.  Sievers,  8  Cal.  App.  562,  97  Pac. 
679,  and  Holt  v.  Thurman,  111  Ky.  91,  98  Am.  St.  Eep.  399,  63  S.  W. 
282,  all  following  rule;  People  v.  Monroe  (Cal.),  33  Pac.  777,  holding 
false  making  of  assignment  of  salary  of  public  school  teadher  not  to 
be  forgery;  Serrill  v.  Wilder,  77  Ohio  St.  358,  83  N.  B.  491,  14  L.  E. 

A.  (n.  s.)  982,  holding  void  contract  of  candidate  to  devote  certain 
portion  of  official  fees,  if  elected,  to  payment  of  certain  joint  obliga- 
tion, in  consideration  of  support  of  joint  obligors. 

Validity  of  Assignment  of  future  wages  or  salary.    See  note,  5  L. 

B.  A.  (n.  s.)  567. 

66  OaL  7^78,  4  Pac.  965,  LEHN  ▼.  SAN  FBANOISOO. 

City  is  Liable  far  Damage  to  private  property  due  to  defective 
sewer. 

Beaffirmed  in  Hume  v.  Bes  Moines,  146  Iowa,  641,  125  N.  W.  852. 

Duty  and  Liability  of  Municipality  with  respect  to  drainage.  Sea 
note,  61  L.  B.  A.  701. 

Municipal  Liability  for  Injuries  to  property  from  sewerage  system 
not  constructed  according  to  any  adopted  plan  or  upon  defective  plan. 
See  note,  1  L.  B.  A.  (n,  s.)  953. 

66  OaL  79-80,  4  Pac.  987,  HABBIS  ▼.  HILLEOASS. 

Equity  will  not  Befuse  to  Entertain  Suit  brought  after  unreasonable 
delay,  regardless  of  plea  of  limitations. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  24,  66  Pac.  558,  55  L. 
B.  A.  658,  and  Stevenson  v.  Boyd,  153  Cal-  636,  96  Pac.  287,  19  L. 
B.  A.  (n.  8.)  525,  both  refusing  to  enforce  trust  on  ground  of  laches. 

66  Cal.  87-92,  4  Pac.  1058,  CLABK  v.  OfilLD. 

Execution  of  Wrongful  Instrument  includes  delivery. 

Approved  in  Van  Yalkenburgh  v.  Oldham,  12* Gal.  App.  579,  108 
Pac.  45,  following  rule. 

66  Oal.  92-95,  4  Pac.  988,  PEBEIBA  v.  CENTRAL  PACIFIC  B.  B. 
CO. 

Where  Railroad  Contracts  to  D^ver  Ooods  beyond  its  own  line, 
it  is  liable  for  delays  on  lines  over  which  goods  are  forwarded. 

Approved  in  Schwartz  v.  Panama  Bb  B.  Co.,  155  Cal.  748,  103  Pac. 
198,  holding  contract  of  shipment  did  not  provide  for  delivery  at 
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final  destination;  Colfax  etc.  Fruit  Co.  y.  Southern  Pac.  Co.  (Cal.),  40 
Pac.  670,  holding  stipulation  for  cessation  of  carrier's  liability  at  end 
of  its  own  line  overcome  hy  further  agreement  for  through  passenger 
service,  and  company  liable  for  delay  due  to  its  failure  to  notify  each 
successive  carrier  of  conditions  of  contract;  Clark  v.  American  Ex- 
press Co.,  130  Iowa,  260,  106  N.  W.  645,  when  carrier's  agent  agreed 
to  transport  and  deliver  goods  within  specified  time,  carrier  becomes 
only  insurer  of  delivery  within  that  time. 

66  CaL  96-97,  4  Pac.  987,  BATHGEB  ▼.  TI8COBNIA. 

There  is  No  Essential  Difference  between  affidavit  of  merits  which 
states  that  defendant  "has  fully  and  fairly  stated  the  case"  and  one 
which  states  he  "has  fully  and  fairly  stated  facts  of  said  case." 

Reaffirmed  in  Eddy  v.  Houghton,  6  Cal.  App.  88,  91  Pac.  398. 

Change  of  Venue  in  Action  for  damages  commenced  in  county  in 
which  none  of  defendants  reside  will  be  changed  to  proper  county 
on  motion  of  defendants  who  have  appeared. 

Approved  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  538,  545,  denying 
motion  for  change  of  venne  made  on  behalf  of  all  but  two  of  defend- 
ants, one  of  nonjoining  defendants  being  resident  of  county  of 
forum. 

66  Cal.  97-98,  4  Pac.  1062,  EHBUCH  ▼.  EWALD. 

When  Debt  is  Secured  by  Pledge,  pledgee  has  action  for  debt  with- 
out first  exhausting  pledge. 

Approved  in  Jones  v.  Evans,  6  Cal.  App.  91,  91  Pac.  534,  following 
rule. 

Doctrine  of  Law  of  Case  la  LinUted  to  rulings  upon  questions  which 
were  actually  presented  and  considered  upon  former  appeal. 

Reaffirmed  in  Trower  v.  San  Francisco,  157  Cal.  765,  109  Pac.  618. 

66  Cal.  98-99,  4  Pac.  1066,  SHARP  ▼.  MTLLEB. 

Where  Judgment  and  Order  Denying  new  trial  are  reversed,  parties 
are  in  same  position  as  if  case  had  never  been  tried,  except  that 
opinion  on  appeal  must  be  followed  as  far  as  applicable  on  new  trial. 

Approved  in  Castagnino  v.  Balletta  (Cal.),  21  Pac.  1099,  holding  law 
of  decision  on  appeal  where  judgment  is  reversed  and  new  trial  ordered 
is  not  law  applicable  to  pleadings  when  plaintiff  changes  cause  of 
action  from  mechanic's  lien  to  assumpsit. 

66  Cal.  99-101,  4  Pac  1061,  PEOPLE  V.  SAMSELS. 

Disqualification  of  Juror  is  not  Ground  for  new  trial. 

Beaffirmed  in  State  v.  Coleman,  17  S.  D.  619,  98  N.  W.  181. 

Objection  to  Competency  of  Juror  taken  after  verdict  is  of  no 
avail  on  motion  for  new  trial. 

Approved  in  People  v.  Duncan,  8  Cal.  App.  198,  96  Pac.  420,  holding 
objection  to  substitution  of  juror  could  not  first  be  made  after  verdict. 

66  Cal.  101-103,  4  Pac.  1066,  PEOPLE  v.  OILEE. 

Sectlona  686  and  689,  Penal  Code,  allowing  depositions  taken  on 
preliminary  examination  of  person  charged  with  public  offense  to 
be  read  in  evidence  on  trial,  are  vali^. 

Beaffirmed  in  People  v.  Clark,  151  Cal.  204,  90  Pac.  551. 
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AdmiBsibility  in  Criminal  Trial  of  testimony  ^ven  upon  preliminary 
examination  by  witneflses  not  available  at  trial.  See  note,  25  L.  B. 
A.  (n.  t.)  881. 

66  Oal.  103>104,  4  Pac.  1093,  PEOPLE  ▼.  HIGK8. 

Where  Information  Oliargea  Property  taken  was  personal  property 
in  possession  of  A,  and  was  taken  from  his  person  against  his  will, 
it  is  sufficiently  averred  that  property  belonged  to  A. 

Distinguished  in  People  v.  Cleary,  1  Cal.  App.  52,  81  Pac.  754, 
holding  indictment  alleging  taking  of  property  from  person  of  an- 
other did  not  allege  ownership. 

66  OaL  105-112,  4  Pac.  1096^  McNEIL  ▼.  FIB8T  OGNGBEOATIOKAL 
SOCIETY. 
Common-law  Powers  of  Onardians.    See  note,  89  Am.  St.  Bep.  268, 
273. 

Collateral  Attack  on  Bight  of  acting  administrators.  See  note,  81 
Am.  St.  Bep.  543. 

Position  of  Surviylng  Partners  in  partnership  realty.  See  note,  28 
L.  B.  A.  136. 

Eights  and  Position  of  Creditors,  purchasers,  a,nd  other  third  parties 
in  partnership  realty.    See  note,  28  L.  B.  A.  173. 

Creation  of  Prescriptive  Title  by  adverse  possession  of  one  cotenant. 
See  note,  109  Am.  St.  Bep.  610. 

Miscellaneous.— Cited  in  Zintsmaster  v.  Aiken,  173  Ind.  276,  90  N. 
E.  83,  to  point  that  repeal  of  statute  by  virtue  of  which  alone  court 
has  jurisdiction  deprives  court  of  jurisdiction  of  proceeding  then 
pending,  unless  repealing  act  contains  saving  clause. 

66  CaL  112-113,  4  Pac.  1089,  EVANS  v.  BAILEY. 

Alleged  Cause  of  Action  for  Goods  sold  and  delivered  is  not  sus* 
tained  by  proof  of  delivery  of  goods  delivered  to  defendant,  to  be  sold 
on  commission. 

Approved  in  Eidinger  v.  Sigwart,  13  Cal.  App.  674,  110  Pac.  524,  re- 
versing  judgment  for  variance  between  allegation  and  proof. 

Miscellaneous.— Cited  in  Lehmann  v.  Schmidt  (Cal.),  24  Pac.  120. 

66  CaL  114-115,  4  Pac.  1091,  EBENBEBG  ▼.  PETEBS. 

Terms  of  Written  Contract  cannot  be  altered  by  parol. 

Approved  in  Neverman  v.  Bank  of  Case  County,  14  Okl.  421,  78  Pac. 
383,  following  rule;  Cughan  v.  Larson,  13  N.  D.  379,  100  N.  W.  1090, 
written  contract  of  sale  of  land  cannot  be  modified  by  unexecuted 
oral  agreement. 

66  CaL  116-117,  4  Pac.  1094,  GILMAN  v.  CUBTia 

Assignment  of  Life  Insurance  Policy  for  advances  made  by  assignee 
ve»t8  legal  title  in  him. 

Approved  in  Brett  v.  Warnick,  44  Or.  524,  102  Am.  St.  Bep.  639, 
75  Pac.  1065,  sustaining  assignment  of  life  insurance  policy  for  ad- 
vance made  upon  faith  of  it. 

Assignment  of  Life  Insurance  Policies.  See  note,  87  Am.  St.  Bep. 
510,  511. 
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66  CaL  117-121,  4  Pae.  1103,  OALKINS  ▼.  8TEINBACH. 

Redemption  of  Lead  liy  Tenant  in  Common  gives  him  only  eqaiUble 
lien  on  interests  of  eotenants  for  payment  of  their  several  proportions 
of  redemption  money. 

Approved  in  Anderson  v.  Snowden,  i4  Wash.  290,  120  Am.  St.  Bep. 
908|  87  Pac.  358,  holding  payment  of  all  of  purchase  price  of  lands 
by  defendant,  when  plaintiff  and  defendant  had  agreed  to  purchase 
together,  entitles  plaintiff  to  decree  declaring  him  to  be  half  owner 
upon  payment  of  one-half  purchase  price. 

66  CML  123-129,  56  Am.  Bap.  77,  4  Pac.  1106^  EA8TIN  ▼.  BANK  OF 
STOOKTON. 

Action  may  be  Maintained  for  malicious  prosecution  of  civil  action. 

Approved  in  Bunk  v.  San  Diego  Flume  Go.  (Cal.),  43  Pac.  519, 
upholding  complaint  based  on  malicious  prosecution  of  civil  action. 

Uability  for  Malldoiis  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Bep.  456,  465,  467. 

66  CaL  129,  4  Pac.  1148,  BOYUB  ▼.  HITCHOOOK. 

Objection  to  Street  Assessment  that  it  included  amount  for  in- 
cidental expenses  is  waived  by  failure  to  appeal  to  supervisors. 

Approved  in  Bates  v.  Hadamson,  2  Cal.  App.  577,  84  Pac.  52,  hold- 
ing objection  to  excessive  assessment  through  mistake  of  superintend- 
ent of  streets  waived  by  failure  to  appeal  to  supervisors. 

66  CaL  1S»-155,  56  Am.  Bep.  80,  4  Pac.  1152,  PEOPIiE  y.  GOLD  BTJN 
BITCH  ETC.  CO. 

Attorney  General  may  Bring  Suit  in  name  of  state  to  abate  public 
nuisance. 

Distinguished  in  State  v.  Huston,  21  Okl.*  808,  97  Pac.  992, /holding 
attorney  general  has  no  power  to  bring  suit  in  name  of  state  except 
when  requested  by  governor  or  legislature. 

In  Action  to  Abate  Public  Nuisance,  all  persons  engaged  in  the 
wrongful  acts  may  be  enjoined,  jointly  or  severally. 

Approved  in  Farmer  v.  Behmer,  9  C5al.  App.  779,  100  Pac.  903,  hold- 
ing both  lessor  and  lessee  of  house  of  prostitution  could  be  enjoined 
in  action  to  abate  the  nuisance;  Madison  v.  Ducktown  Copper  Co., 
113  Tenn.  348,  83  S.  W.  662,  and  Ladew  v.  Tennessee  Copper  Co.,  179 
Fed.  255,  both  holding  all  persons  carrying  on  operations  which 
contributed  to  injury  of  plaintiff's  property  could  be  joined  as 
defendants  in  action  to  abate  nuisance,  though  each  carried  on  opera> 
tions  independently;  United  States  v.  Luce,  141  Fed.  412,  413,  418, 
holding  injunction  lay  to  prevent  several  fish  fertilizer  factories  from 
independently  polluting  atmosphere;  Warren  v.  Parkhurst,  186  N.  T. 
55,  78  N.  £.  582,  holding  injunction  lay  to  pnevent  several  riparian 
proprietors  from  independently  polluting  stream  to  injury  of  lower 
proprietors;  Draper  v.  Brown,  115  Wis.  370,  91  N.  W.  1003,  holding 
Injunction  lay  against  several  persons  who,  acting  independently, 
wrongfully  caused  lowering  of  level  of  lake. 

Distinguished  in  Yandalia  Coal  Co.  v.  Lawson,  43  Ind.  App.  242,  87 
N.  £.  53,  refusing  to  enjoin  a  number  of  servants  of  mining  com- 
pany, injured  in  its  employ,  from  bringing  damage  suits  against 
company. 
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Actions  Against  Two  or  More  Persons  creating  or  maintaining  a 
nnisance.    See  note,  118  Am.  St.  Bep.  878. 

.  Obaracter  of  IiUbillty  of  Several  whose  independent  wrongs  con- 
tribute to  enhance  degree  or  extent  of  injury.    See  note,  10  L.  B. 

A.  (n.  9.)  170. 

Any  Contracting  or  Narrowing  of  public  highway  in  land  is  a 
nuisance. 

Approved  in  Kern  Island  etc.  Co.  v.  Bakersfield,  151  Oal.  407,  90 
Pac.  1053,  holding  unlawful  use  of  highway  as  ditch  created  no  pre- 
scriptive right  to  maintain  same. 

Unauthorized  Obstmctlon  of  Navigable  Stream  is  nuisance. 

Approved  in  Whittaker  v.  Stangvick,  100  Minn.  391,  117  Am.  St. 
Bep.  703,  111  N.  W.  297,  10  L.  B.  A.  (n.  s.)  921,  holding  injunction 
lay  to  prevent  shooting  of  duck  across  plaintiff's  land,  a  narrow  stream 
connecting  two  lakes. 

State  Legislature  cannot  by  Attempted  Legislation  devest  people  of 
state  of  their  rights  in  navigable  waters  of  state  for  use  of  private 
business. 

Distinguished  in  Pacific  Gas  Imp.  C3o.  v.  Ellert,  64  Fed.  434,  holding 
state  could  dispose  of  its  tide  lands  free  from  easement  of  upland 
owner. 

Belative  Bights  of  State  and  riparian  owner  in  navigable  waters. 
See  note,  127  Am.  St.  Bep.  44. 

Bight  to  Continne  Public  Nuisance  cannot  be  acquired  by  prescrip- 
tion. 

Approved  in  Trullinger  v.  Howe,  53  Or.  226,  97  Pac.  551,  22  L.  B.  A. 
(n.  s.)  545,  reaffirming  rule. 

Distinguished  in  Donahue  v.  Stockton  Gas  etc.  Co.,  6  Cal.  App.  281, 
92  Pac.  198,  where  action  to  abate  pollution  of  stream  at  suit  of  in- 
dividual did  not  affirmatively  appear  to  be  barred,  demurrer  on  that 
ground  was  untenable. 

Prescriptive  Bight  to  Maintain  public  nuisance.    See  note,  53  L. 

B.  A.  891,  904. 

Prescriptive  Bight  to  Pollute  Stream.  See  note,  25  L.  B.  A.  (n.  s.) 
690. 

What  are  Public  Nuisances.    See  note,  107  Am.  St.  Hep.  218,  235. 

Injunctions  by  Municipalities  Against  Nuisances  in  waters  and 
watercourses.    See  note,  40  L.  B.  A.  465.  < 

Municipal  Power  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  681. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  65. 

Title  to  Land  Under  Water.    See  note,  42  L.  B.  A.  171. 

What  Waters  are  Navigable.    See  note,  42  L.  B.  A.  326. 

66  OaL  157-161,  4  Pac.  441-1152,  DUNNE  v.  DUNNE. 

Acceptance  by  Devisee  of  Property  given  him  by  will  charged  with 
payment  of  legacies  renders  him  personally  liable  for  payment  of  such 
legacies. 

Approved  in  Keir  v.  Keir,  155  Cal.  99,  99  Pac.  488,  following  rule. 

Personal  Liability  of  Devisees  far  charges  imposed  by  the  will.  See 
notes,  129  Am.  St.  Bep.  1057;  5  Cof.  Prob.  417. 

Bemedies  for  Enforcement  of  Legacy  charged  upon  devise.  See  notOi 
30  L.  B.  A.  (n.  s.)  816. 
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ee  CaL  161>163,  4  Pac  1147,  H0BB8  ▼.  ABffAI>OB  BTO.  CANAL  CO. 

It  is  Unlawful  for  Owner  of  Mining  Claim  to  bo  work  it  as  either 
directly  or  indireetly  cover  land  of  his  neighbor  with  mining  dobris. 

Approved  in  Salstrom  ▼.  Orleans  Bar  Gold  3£in.  Co.,  153  Cal.  555, 
96  Pac.  294,  holding  hydraulic  miner  liable  for  covering  and  wash* 
ing  away  land  of  lower  riparian  proprietor;  American  Smelting  etc. 
Co.  V.  Godfrey,  158  Fed.  232,  89  C.  C.  A.  139,  sustaining  injunction 
against  smelter  fumes  as  nuisance;  Hill  v.  Standard  Min.  Co.,  12 
Idaho,  240,  85  Pac.  912,  sustaining  complaint  alleging  damage  to 
plaintiiTs  lands  by  deposit  of  mining  debris  from  defendant's  mine; 
Good  V.  West  Min.  Co.,  154  Mo.  App.  599,  136  S.  W.  243,  applying 
rule  where  mine  owner  discharged  refuse  into  ditch,  thereby  causing  it 
to  overflow  and  deposit  debris  on  plaintiff's  land;  Chessman  ▼.  Hale, 
31  Mont.  583,  79  Pac.  255,  68  L.  R.  A.  410,  holding  upper  appropriator 
of  water  liable  for  injury  to  land  below,  due  to  washing  of  mining 
debris  thereon;  dissenting  opinion  in  Mountain  Copper  Co.  v.  United 
States,  142  Fed.  647,  73  C.  C.  A.  621,  majority  refusing  to  enjoin 
copper  smelter  as  public  nuisance. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  Bw  A.  64b 

66  CaL  163-168,  4  Pac.  1165,  TOMPKINS  v.  CLAT  ST.  B.  B.  CO. 

Where  Negligence  of  Two  Common  Carriera  contribute  to  accident, 
one  injured  may  recover  from  either  or  both. 

Approved  in  Kimic  v.  San  Jose-Los  Gatos  etc.  By.  Co.,  156  Cal. 
387,  104  Pac.  9S9,  and  Cordiner  v.  Los  Angeles  Traction  Co.,  5  Cal. 
App.  407,  91  Pac.  439,  both  following  rule;  Spear  v.  United  Railroads, 
16  Cal.  App.  660,  117  Pac.  967,  where  two  parties  have  contributed 
to  injury  to  third,  though  act  of  one  was  wanton  and  that  of  other 
simply  negligent,  doctrine  of  last  clear  chance  does  not  relieve  either 
where  third  party  was  not  contributorily  negligent;  McClain  v.  Lewis- 
ton  Interstate  etc.  Assn.,  17  Idaho,  78,  104  Pac.  1020,  sustaining 
complaint  alleging  several  persons  to  be  joint  tort-feasors  in  allowing 
dog  to  run  loose  on  racetrack;  Miller  v.  United  Bys.  Co.,  155  Mo.  App. 
541,  134  S.  W.  1048,  applying  rule  where  street-car  passenger  was 
injured  in  collision  between  car  and  runaway  moving  van;  Strauhal  v. 
Asiatic  S.  S.  Co.,  48  Or.  108,  85  Pac.  233,  holding  action  lay  against 
lumber  company  and  navigation  company  jointly  for  causing  death  of 
plaintiff's  decedent. 

When  Passenger  is  Injured  by  Collision  of  vehicles  of  two  carriers, 
no  presumption  of  negligence  arises  as  against  carrier  in  whose 
vehicle  he  was  not  a  passenger. 

Distinguished  in  Kimic  v.  San  Jose-Los  Gatos  etc.  By.  Co.,  156 
Cal.  384,  104  Pac.  988,  holding  evidence  sufficient  to  submit  question 
of  negligence  of  other  carrier  to  jury;  Cole  v.  Roebling  Construction 
Co.,  156  Cal.  448,  105  Pac.  257,  holding  court  could  render  judgment 
by  default  against  one  of  two  joint  tort-feasors  and  let  action  pro- 
ceed as  to  the  other. 

Where  Passenger  Injured  by  Collision  brings  action  against  pro- 
prietors of  both  vehicles,  a  release  to  one  upon  consideration  is 
release  to  both,  and  plaintiff  is  estopped  to  assert  party  to  whom 
release  was  given  was  not  in  fault. 

Approved  in  Dulaney  v.  Huffman,  173  Mo.  17,  73  S.  W.  129,  Hub- 
bard V.  St.  Louis  &  M.  B.  By.  Co.^  173  Mo.  255,  256,  72  S.  W.  1074^ 
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and  Cleveland  etc.  By.  Co.  v.  Hilligoss,  171  Ind.  425,  427,  131  Am. 
St.  Rep.  258,  86  N.  E.  488,  489,  all  following  rnle;  Ducej  v.  Patterson, 
37  Colo.  221,  119  Am.  St.  Rep.  284,  86  Pae.  Ill,  9  Ll  R.  A.  (n.  8.) 
1066,  holding  release  as  to  a  portion  of  joint  judgment  debtors,  who 
were  joint  tort-feasors,  releases  all;  Ryan  v.  Becker,  136  Iowa,  277, 
111  N.  W.  428,  14  Ik  R.  A.  (n.  a.)  329,  where  one  recovered  judgment 
against  two  persons  in  separate  suits  for  personal  injuries  in  same 
transaction,  satisfaction  of  second  judgment  annuls  the  first;  Snyder 
T.  Mut.  Telephone  Co.,  135  Iowa,  229,  112  N.  W.  781,  where  light  com- 
pany lineman  waa  killed  by  coming  in  contact  with  guy  wire  connect- 
ing telephone  company's  poles,  settlement  with  light  company  for 
Taluable  consideration  releases  telephone  company  also;  Lose  ▼.  Lan- 
caster County,  77  Neb.  473,  109  N.  W.  755,  8  L.  R.  A.  (n.  s.)  618, 
doctrine  of  imputed  negligence  does  not  apply  to  person  injured  while 
riding  in  private  vehicle  where  no  privity  exists  between  him  and 
owner  or  driver;  Robinson  y.  St.  Johnsbury,  80  Vt.  140^66  Atl.  818,  9 
L.  R.  A.  (n.  8.)  1249,  where  express  messenger  released  express  com- 
pany from  liability  for  injury,  such  release  was  bar  to  suit  against 
railroad,  when  messenger  knew  when  employed  of  agreement  of  ex- 
press company  to  indemnify  railroad  for  damages  paid  for  injury  to 
servants  of  express  company. 

Release  of  One  Joint  Tortrfeasor  as  affecting  liability  of  others. 
See  notes,  92  Am.  St.  Rep.  880,  881;  58  L.  R.  A.  307. 

Effect  of  BeleaM  of  Person  not  Liable  from  liability  for  a  tort  to 
release  another.    See  note,  14  L.  R.  A.  (n.  s.)  322. 

Imputed  Negligence  of  Driver  to  Passenger.  See  note,  8  L.  B.  A. 
(n.  8.)   600,  609,  615. 

66  CaL  171-176,  4  Pac  1162,  TUEBNEB  ▼.  OALIFOBNIA  ST.  B.  B. 
CO. 

Owner  of  Property  mnst  not  Use  It  even  in  lawful  business,  in 
such  manner  as  to  interfere  with  another  in  legitimate  use  of  his 
property. 

Approved  in  Donahue  ▼.  Stockton  Gas  etc.  Co.,  6  Cal.  App.  280, 
92  Pac.  198,  holding  complaint  stated  cause  of  action  for  injury  to 
plaintiff's  land  by  discharge  from  gasworks. 

Jnry  may  Fix  Beasonable  Sum  as  damages  for  loss  of.  value  of 
property  due  to  nuisance. 

Approved  in  Judson  v.  L.  A.  Suburban  Gas  Co.,  157  Cal.  172,  106 
Pac.  583,  holding  trial  court  should  determine  amount  of  damage 
for  personal  discomfort  from  nuisance. 

Presumption.  That  Commission  of  Nnlaance  was  not  by  statutory 
authority.     See  note,  70  L.  R.  A.  591. 

66  Cal.  176-178,  4  Pac.  1175,  BULL  ▼.  FOBD. 

Where  Conveyance  of  Land  In  Fraud  of  creditors  is  void,  such 
creditors  may  levy  upon  land  as  if  no  conveyance  had  been  made. 

Approved  in  Clifton  v.  Herrick,  16  Cal.  App.  487,  117  Pac.  624, 
Bekins  v.  Dieterle,  5  Cal.  App.  694,  91  Pac.  175,  and  Rountree  v. 
Marshall,  6  Ariz.  417,  59  Pac.  110,  both  following  rule. 

Effect  on  Legal  Title  of  Conveyance  of  land  in  fraud  of  creditors. 
See  note^  67  L.  B.  A.  868. 
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66  OaL  178-180,  4  Pac  1169,  TISCHLEB  ▼.  CAUFOBNIA  FARMERS' 
ETC.  INSX7RANCE  CO. 

Breadi  of  Condition  in  Fire  Insnrance  Policy  relied  on  aa  defense 
must  be  specially  pleaded. 

Approved  in  Smith  y.  Mnt.  etc.  Ins.  Co.,  21  S.  D.  442,  113  N.  W. 
97,  following  rule. 

66  CaL  180-181,  4  Pac  1176,  MERRIFIELD  ▼.  LONGMIRE. 

Idability  of  Executors,  Truatees,  etc.,  for  compound  interest.  See 
note,  29  L.  R.  A.  630. 

66  Cal.  182-184,  4  Pac.  1188,  JESSEN  T.  SWEIGERT. 

Uabllity  to  Tliird  Persons  of  lessors  of  personal  property.  See 
notes,  92  Am.  St.  Rep.  504,  536;  26  L.  R.  A.  200. 

Violation  of  Police  Ordinance  aa  ground  for  private  action.  See 
note,  5  L.  R.  A.  (n.  s.)  261. 

66  CaL  184-186^  4  Pac  1063,  1185,  PEOPLE  ▼.  EIGHETTL 

Witness  Who  Swears  Falsely  in  any  material  respect  is  to  be  dis- 
trusted  in  all  his  testimony. 

Approved  in  State  v.  Connors,  37  Mont.  18,  94  Pac.  200,  and  State  v. 
Lee,  34  Mont.  588,  87  Pac.  979,  both  upholding  instruction  in  regard 
to  credibility  of  testimony  of  witness  who  swears  falsely  in  part; 
Kaufman  v.  Boismier,  25  OkL  255,  105  Pac.  327,  holding  instruction  in 
regard  to  distrust  of  testimony  of  witness  who  swears  falsely  did  not 
prejudice  defendant. 

Necessity  of  Qualifying  by  Reference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omnibus," 
without  that  qualiflcation.    See  note,  29  L.  R.  A.  (n.  s.)  681. 

66  CaL  187-186,  6  Pac  77,  BEACH  ▼.  HODGDON. 

Action  In  Nature  of  Creditor's  Bill  to  set  aside  conveyance  on 
ground  of  fraud  need  not  be  brought  in  county  where  land  is  situated. 

Approved  in  Wood  v.  Thompson,  5  Gal.  App.  248,  90  Pac.  39,  holding 
action  to  compel  specific  perfomance  of  contract  to  sell  mines  could 
be  brought  in  county  of  defendant's  residence,  althoiigh  not  county 
where  mines  were  situated. 

66  Cal.  191-193,  56  Am.  Rep.  100,  4  Pac  1193,  LUNDY  ▼.  CENTRAL 

PACIFIC  R.  R.  CO. 

Where  Railroad  Ticket  is  Conditioned  that  it  will  not  be  good  after 
certain  time  from  sale,  passenger  must  commence  journey  within  that 
time,  but  need  not  complete  it. 

Approved  in  Ruthford  v.  St.  Iiouis  etc.  Co.,  28  Tex.  Civ.  App.  629, 

67  S.  W.  163,  and  Momingstar  v.  Louisville  etc.  B.  R.  Co.,  135  Ala. 
255,  33  So.  157,  both  following  rule. 

Criticised  in  Brian  v.  Oregon  Short  Line  R.  R.  Co.,  40  Mont.  116, 
105  Pac.  491,  25  L.  R.  A.  (n.  s.)  459,  holding  passenger  must  finish 
journey  within  time  limited  on  ticket  extending  over  several  roads 
where  such  time  was  reasonable. 

Time  Limit  of  Railway  Ticket.    See  note,  87  Am.  St.  Rep.  257. 

Use  of  Railway  Ticket  after  expiration  of  time  limited.  See  note, 
16  L.  R.  A.  47L 
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66  Cal.  193-202,  6  Pac  85,  WILLIAMS  ▼.  SANTA  OLA&A  MIK. 
ASSN. 

Notiea  of  Appeal  from  Jndgmeiit  must  be  served  on  all  parties 
whose  interest  will  be  affe<!ted  hj  reversal. 

Approved  in  Merk  v.  Bowery  Min.  Co.,  31  Mont.  304,  78  Pac.  521, 
reaffirming  rule;  De  Amaz  v.  Jaynes  (Cal.),  84  Pac.  224,  and  Estate  of 
Toung,  149  Cal.  175,  85  Pac.  145,  both  refusing  to  consider  bill  of 
exceptions  on  ground  it  had  not  been  served  on  all  adverse  parties. 

(Judgment  may  be  Modified  on  appeal,  although  all  adverse  parties 
are  not  served,  provided  such  modification  cannot  affeet  rights  of  par- 
ties not  served. 

Approved  in  Burnett  y.  Piercy,  149  Cal.  182,  86  Pac.  604,  following 
rule;  Bell  v.  San  Francisco  Savings  Union,  153  Cal.  71,  94  Pac.  228, 
holding  judgment  could  be  modified  for  benefit  of  adverse  party  not 
served  with  notice  of  appeal. 

Deed  of  Trust  is  not  Interest  in  property  but  encumbrance  under 
section  1192,  Code  of  Civil  Procedure. 

Distinguished  in  Weber  v.  McCleverty,  149  Cal.  322,  86  Pac.  709, 
holding  deed  of  trust  on  homestead  not  lien  or  encumbrance,  but 
passed  title  to  trustees,  rendering  unnecessary  presentmecit  of  their 
claim  to  administrator  for  allowance. 

Mortgagee  of  Land  is  not  Bound  to  give  notice  that  he  will  not  be 
responsible  for  cost  of  improvement  to  be  erected  thereon. 

Approved  in  Hollywood  Lumber  Co.  v.  Love,  155  Cal.  271,  273,  274, 
100  Pac.  699,  700,  holding  grantee  of  deed  of  trust  need  Aot  give  such 
notice;  Kuschel  v.  Hunter  (Cal.),  50  Pac.  398,  holding  holder  of  ven- 
dor's lien  not  bound  to  give  notice. 

Lien  of  Recorded  Mortgage  or  deed  of  trust  takes  priority  over 
subsequent  mechanic's  lien. 

Approved  in  Valley  Lu^^ber  Co.  v.  Wright,  2  Cal.  App.  290,  84  Pac. 
59,  following  rule. 

When  Mechanics'  Liens  Superior  to  earlier  mortgages.  See  note, 
14  L.  R.  A.  305. 

Term  ''Mining  Claim"  Applies  to  x)ortion  of  mineral  lands  to  which 
right  of  exclusive  possession  and  enjoyment  by  private  persons  has 
been  asserted  by  aotu&l  occupation  or  by  compliance  with  local  min- 
ing laws  or  customs. 

Distinguished  in  Eacott  v.  Crescent  Coal  &  Nav.  Co.,  56  Or.  194, 
195,  106  Pac.  454,  construing  and  upholding  B.  &  C.  Comp.,  section 
5668,  relating  to  liens  on  mining  claims. 

Section  1192,  Code  of  Civil  Procedure,  relating  to  mechanics'  liens, 
does  not  apply  to  mining  work. 

Approved  in  Berentz  v.  Kern  King  Oil  ft  Dev.  Co.  (Cal.  App.),  84 
Pac.  47,  holding  lien  for  drilling  oil  well  applies  only  to  land  con- 
veniently necessary  for  use  of  well. 

Distinguished  in  Higgins  v.  Carlotta  Mining  Co.,  148  Cal.  704,  113 
Am.  St.  Kep.  344,  84  Pac.  760,  holding  work  done  for  purpose  of  open- 
ing up  new  bodies  and  discovering  better  ore  comes  within  section 
1192,  Code  of  Civil  Procedure. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  766. 

66  CaL  202>209,  5  Pac.  91,  WATT  V.  WBIGHT. 

Provision  of  Constitution  requiring  actions  concerning  real  estate  to 
be  commenced  in  county  where  situated  does  not  apply  to  actions 
then  pending. 
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Reaffirmed  in  CasBin  v.  Nicholson,  154  Cal.  507,  98  Pae.  194. 

Qraatee  of  Mortgaged  Premiaes  may  avail  himself  of  bar  of  limita- 
tions although  mortgagor  himself  by  reason  of  absence  of  state  may 
not. 

Approved  in  California  Title  Ins.  etc.  Co.  v.  Milter,  3  Cal.  App.  56, 
84  Pac.  454,  holding  grantee  of  mortgagor  could  plead  limitations  al- 
though running  of  statute  was  interrupted  as  to  mortgagor  by  his 
death;  Newhall  ▼.  Hatch  (Cal.),  64  Pac.  252,  where  foreclosure  suit 
was  dismissed  by  reason  of  mortgage  liability  being  barred,  and 
purchaser  at  execution  sale  under  later  judgment  took  in  reliance 
thereon,  a  suit  based  on  new  promise  of  mortgagor  is  barred  as  to 
such  purchaser;  Colonial  &  United  States  Mortgage  Co.  ▼.  Northwest 
Thresher  Co.,  14  N.  D.  160,  116  Am.  St.  Rep.  642,  103  N.  W.  920,  78 
L.  R.  A.  814,  limitations  do  not  run  against  right  to  foreclosure  of 
mortgage  while  parties  against  whom  cause  of  action  has  accrued  are 
absent  from  state;  Graves  v.  Seifreied,  31  Utah,  211,  87  Pac.  676, 
holding  third  person  who  acquired  interest  in  mortgaged  property 
under  tax  deed  could  plead  limitations  to  suit  on  mortgage  although 
waived  by  mortgagor. 

Distinguished  in  Hibernia  Sav.  &  Loan  Soc.  v.  Farnham,  153  Cal. 
583,  126  Am.  St.  Rep.  129,  96  Pac.  12,  holding  where  mortgagee  had 
no  notice  of  unrecorded  deed  of  mortgagor,  grantee  could  not  plead 
limitations  which  would  otherwise  have  run  in  his  favor,  although 
tolled  as  to  mortgagor  by  his  death. 

Denied  in  Du  Bois  ▼.  First  Nat  Bank,  43  Colo.  405,  96  Pac.  171, 
holding  grantor  could  arrest  statute  as  to  his  grantee  by  new  promise 
so  long  as  grantor  retained  interest  in  premises. 

Who  may  Plead  Statute  of  limitations.  See  note,  104  Am.  St.  Rep. 
748,  766. 

Effect  of  Mortgagor's  Absence  from  state  to  toll  limitations  as 
against  foreclosure  against  his  grantee.  See  note,  26  L.  R.  A.  (n.  s.) 
900. 

Successive  Temporary  Absences  of  mortgagor  from  state  stops  run- 
ning of  statute  for  total  time  of  such  absences. 

Distinguished  in  Stewart  v.  Stewart,  152  Cal.  165,  92  Pac.  88,  hold- 
ing note  barred  when  defendant  removed  from  state  and  returned  for 
occasional  open  visits  at  intervale  for  twenty  years. 

Failure  of  Offtcer  Levying  Attachment  to  post  description  of  prop- 
erty attached  upon  premises  when  unoccupied  is  fatal  to  the  levy. 

Approved  in  Steinfeld  v.  Menager,  6  Ariz.  145,  53  Pac.  497,  holding 
void  levy  of  attachment  on  range  when  copy  was  not  recorded;  Ire- 
land V.  Adair,  12  N.  D.  32,  102  Am.  St.  Rep.  561,  94  N.  W.  767,  holding 
void  attachment  when  copy  of  warrant  and  notice  showing  property 
attached  was  not  served  upon  persons  against  whom  demand  existed. 

Distinguished  in  Griffin  v.  American  Gold  Min.  Co.,  136  Fed.  73,  68 
C.  C.  A.  637,  holding  attaching  officer  presumed  to  have  posted  descrip- 
tion in  absence  of  statement  in  his  return. 

66  Oal.  209-210,  5  Pac.  79,  LEWIS  v.  SOUTH  PACIFIC  COAST  R.  R. 
00. 

Action  AgatDSt  Railroad  to  recover  damages  for  injuries  may  be 
tried  in  county  where  injury  was  inflicted,  and  defendant  corporation 
cannot  have  it  removed  to  county  of  its  principal  place  of  business. 

Distinguished  in  Krogh  v.  Pacific  Gateway  etc.  Co.,  11  Cal.  App. 
240,  104  Pae.  699,  holding  action  for  damages  from  fraudulent  repre- 


66  CaL  210-230    NOTES  ON  CALIFORNIA  BEPORTS.  14 

•entationB  of  ageat  of  corporation  could  be  pemoyed  for  trial  to  county 
of  corporation's  principal  place  of  business;  Grocers'  Fruit  etc.  Union 
Co.  T.  Kern  County  Land  Co.,  150  Cal.  476,  89  Pac.  124,  holding  action 
against  corporation  for  specific  performance  of  contract  to  convey 
land  could  be  commenced  in  county  of  its  residence  and  could  be  re- 
moved  on  motion  of  corporation  to  county  where  land  was  situated. 

66  CaL  210-212,  6  Pac.  83,  HOBART  v.  TILLSON. 

Prohibition  Does  not  lie  to  restrain  ministerial  officer  from  per- 
formance of  his  functions. 

Approved  in  McGinnis  t.  San  Jose,  153  Cal.  714,  96  Pac.  368,  hold- 
ing mandamus  did  not  lie  to  control  discretion  of  city  council  as  to 
whether  they  will  advertise  application  for  franchise;  State  v.  Durand, 
36  Utah,  102,  104  Pac.  763,  holding  that  legislature  in  exercising  power 
to  provide  remedy  to  review  ruling  of  justice's  court  other  than  on 
appeal  could  not  provide  that  ruling  be  reviewed  on  a  prerogative  writ. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Rep.  943. 

66  Oal.  218-223,  5  Pac  96,  TBUETT  y.  ADAlfiS. 

When  Terms  Used  In  Description  in  grant  are  equivocal,  ambiguous, 
or  insufficient,  subsequent  acts  of  parties  while  in  interest  may  be 
resorted  to  for  purpose  of  ascertaining  their  intention. 

Approved  in  Grant  v.  Bannister,  160  Oal.  781,  118  Pac.  255,  reaffirm- 
ing rule;  Indianapolis  v.  Bd.  of  Church  Extension,  28  Ind.  App.  324, 
62  N.  E.  717,  where  plats  made  by  different  owners  of  tract  laid  out 
for  city  lots  showed  different  widths  of  street,  fact  that  city  for  forty 
years  used  only  the  less  width  and  assessed  property  owners  up  to  it 
bars  its  claim  for  greater  width;  Guillaume  v.  K.  S.  B.  Land  Co.,  48 
Or.  406,  86  Pac.  885,  holding  contract  for  sale  of  block  describing  it 
as  designated  on  map  on  file  in  vendor's  office  gave  sufficient  descrip- 
tion to  sustain  decree  of  specific  performance;  Sloan  v.  King,  33  Tex. 
Civ.  App.  544,  77  S.  W.  51,  admitting  parol  evidence  to  dispel  uncer- 
tainty which  arose  in  effort  to  apply  calls  in  deed  to  land. 

66  Oal.  223-228,  5  Pac  104,  8ALISBXTRY  y.  SHIRLET. 

Assignee  of  Lesse^e  of  Land  is  liable  on  breach  of  covenant  in  lease 
to  pay  rent  and  taxes. 

Approved  in  Dietz  v.  Kucks  (Cal.),  45  Pac.  833,  holding  lessee  liable 
as  surety  to  lessor  on  breach  of  lefise  by  lessee's  assignee;  Indiana 
Nat.  Gas  etc.  Co.  v.  Hinton,  159  Ind.  402,  64  N.  B.  225,  holding  as- 
signee of  lessee  of  oil  land  liable  for  failure  to  bore  wells  and  furnish 
gas  in  time  stipulated  in  lease. 

Liability  of  Assignee  of  leasehold  for  rent.  See  note,  14  L.  R.  A. 
151,  156. 

66  Gal.  228-230,  5  Pac.  164,  PEOPLE  ▼.  VILLARINO. 

Defendant  may  Withdraw  Plea  of  not  guilty  at  any  time  before 
trial  for  purpose  of  demurring  or  moving  to  set  aside  indictment. 

Approved  in  People  v.  Staples,  149  Cal.  409,  86  Pac.  887,  holding 
court  could  refuse  to  grant  motion  of  defendant  for  leave  to  withdraw 
plea  of  guilty,  after  case  was  set  by  consent,  and  to  move  to  set  aside 
indictment  where  no  ground  was  given  for  setting  aside  indictment; 
Oligschlager  v.  Territory,  15  Okl.  145,  79  Pac.  915,  aad  Shivers  v.  Ter- 
ritory, 13  Okl.  475,  74  Pac.  902,  both  holding  objection  to  indictment 
could  not  be  raised  on  appeal  when  not  objected  to  before  plea. 
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66  OaL  230-232,  5  Pac.  108»  BOLIiEB  ▼.  8UTTEB  ST.  B.  B.  CO. 

Duty  of  Street-car  Companies  to  avoid  injuring  children  on  track. 
See  note,  25  L.  B.  A.  663. 

66  Cal.  233-234,  5  Pac.  168,  TWOMET  ▼.  PEOPLE'S  ICE  CO. 

Where  Contract  of  Hotel  was  to  take  ice  exclusively  from  ono  fac- 
tory, and  factory  was  to  furnish  required  amounts,  purchase  by  hotel 
from  another  factory  excused  further  performance  by  factory. 

Approved  in  Los  Angeles  Gae  etc.  Co.  v.  Amal.  Oil  Co.,  156  Cal.  781, 
106  Pac.  58,  holding  contract  for  delivery  of  oil  for  period  of  years 
and  payable  monthly  to  be  entire;  Wood,  Curtis  ft  Co.  v.  Seurich,  5 
Cal.  App.  255,  90  Pac.  52,  holding  where  purchaser  of  apples  who  was 
to  pay  for  each  carload  as  delivered  failed  to  pay  for  one,  vendor  was 
excused  from  further  delivery. 

66  CaL  235-236,  6  Pac.  157,  PEOPLE  ▼.  LABUE. 

Affidavit  of  Merits  Becitiiig  that  affiant  has  fully  and  fairly  stated 
his  case  and  facts  constituting  d-efense  to  his  attorney  is  insufficient. 

Approved  in  Cooper-Power  v.  Hanlon,  7  Cal.  App.  725,  95  Pac.  679, 
following  rule;  Jensen  v.  Dorr,  9  Cal.  App.  19,  98  Pac.  4A,  holding 
affidavit  of  merits  insufficient. 

66  CaL  241-243,  5  Pac*  219,  ESTATE  OF  BOSE. 

Miscellaneous. — Cited  in  In  re  Bose,  80  Cal.  176,  2i  Pac.  89,  on  an- 
other appeal. 

66  CaL  243-247,  6  Pac.  217,  WILSON  y.  HASTINGS. 
Oommon-law  Powers  of  guardians.    See  note,  89  Am.  St.  Bep.  273. 

66  CaL  247-251,  5  Pac.  223,  TEU.  ▼.  GIBSON. 

Action  for  Personal  Injuries  to  wife  mast  be  brought  in  name  of 
husband  and  wife. 

Approved  in  Baaler  v.  Sacramento  Gas  etc.  Co.,  158  Gal.  522,  111 
Pac.  533,  holding  husband  necessary  party  to  suit  for  personal  injuries 
to  wife;  Gomez  v.  Scanlan,  155  Cal.  530,  102  Pac.  13,  holding  wife 
necessary  party  to  action  brought  for  her  false  imprisonment;  Gomez 
V.  Scanlan,  2  Cal.  App.  580,  84  Pac.  50,  applying  rule  in  action  for 
damages  for  false  imprisonment  of  wife. 

66  Cal.  263-259,  5  Pac.  232,  OIJ>  SAUCEIJTO  LAND  ETC.  CO.  v. 
COMMEBCIAL  UNION  ASSUB.  CO. 

Stipulation  in  Fire  Insurance  Policy  for  arbitration  of  loss  consid- 
ered, and  compliance  therewith  held  to  be  condition  subsequent  to 
suing  on  policy. 

Approved  in  Southern  Home  Ins.  Co.  v.  Faulkner,  57  Pla.  197,  131 
Am.  St.  Rep.  1098,  49  So.  543,  Graham  v.  German-American  Ins.  Co., 
75  Ohio  St.  402,  79  N.  E.  932,  15  L.  B.  A.  (n.  s.)  1055,  and  Leu  v. 
Commeicial  etc.  Ins.  Co.,  15  S.  D.  363,  107  N.  W.  60,  all  upholding 
stipulation  for  submission  of  loss  to  arbitrators  as  condition  precedent 
to  suit  on  fire  policy;  Gray  v.  Reliable  Ins.  Co.,  26  Okl.  597,  598,  110 
Pae.  729,  730,  holding  compliance  with  stipulation  in  policy  in  regard 
to  notice  of  loss  essential  to  right  to  sue  thereon. 

Distinguished  in  Winchester  v.  North  British  etc.  Co.,  160  Cal.  6, 
116  Pac.  65,  where  fire  policy  requires  written  notice  for  appointment 
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of  appralBers  and  that  loss  shall  be  payable  siztj  days  after  proof  of 
damage  aad  award  by  appraisers,  insurer  desiring  appraisement  must 
serve  written  notice  within  sixty  days  after  proof  of  loss  or  right  to 
arbitration  is  waived;  Williams  v.  Branning  Mfg.  Co.,  154  N.  C.  209, 
70  S.  E.  291,  holding  void  agreemen«t  to  submit  to  arbitration  both 
liability  and  loss,  not  consun^mated  by  award. 

Arbitration  as  Condition  Precedent  to  action  on  insurance  policy. 
See  note,  15  L.  B.  A.  (n.  s.)  1069. 

Agreements  to  Arbitrate.    See  note,  15  L.  B.  A.  143. 

66  CaL  262-264,  6  Pac.  222,  EX  PABTE  FINLEY. 

To  Constitute  Forgery,  the  forged  instrument  must  be  one  which,  if 
genuine,  may  injure  another. 

Approved  in  People  v.  Byana,  8  Cal.  App.  S38,  96  Pac.  921,  holding 
proof  of  loss  to  fire  insurance  company  subje&t  of  forgery;  People  v. 
Johnson,  7  Cal.  App.  129,  93  Pac.  1043,  holding  receipt  subject  of  for- 
gery, and  it  need  not  appear  from  information  how  it  could  defraud 
party  by  whom  it  purported  to  be  issued;  People  v.  McPherson,  6  Cal. 
App.  269,  91  Pac.  1099,  upholding  information  for  forgery;  People  v. 
Munroe  (Cal.),  33  Pac.  777,  holding  assignment  of  salary  of  public 
school  teacher  not  subject  to  forgery,  since  such  assignment  is  void. 

Forgery  of  Wortliless  Instruments.    S^  note,  24  L.  B.  A.  39. 

Information  for  Forgery  need  not  contain  express  allegation  of 
existence  of  every  fact,  existenee  of  which  is  assumed  in  the  forgery. 

Distinguished  in  People  v.  Lanterman,  9  Cal.  App.  680,  100  Pac.  722, 
holding  indictment  against  coroner  for  presenting  false  and  fraudulent 
claim  against  county  in8uiBcien<t  as  to  allegation  of  authority  of  super- 
visors to  allow  claim. 

66  CaL  264-266,  5  Pac.  238,  SCHELIi  ▼.  SIMOK. 

Where  Land  is  Rented  on  shares,  purehaser  at  execution  sale  of  land- 
lord's interest  in  growing  crops  becomes  tenant  in  common  therein 
with  lessee. 

Cited  in  Garber  v.  Gianella  (Cal.),  30  Pac.  842,  arguendo. 

Crops  as  Personalty  for  purpose  of  levy  and  sale.  See  note,  23  L. 
B.  A.  261. 

66  Cal.  266-270,  6  Pac.  229,  610,  POLACK  v.  GXnSbNEB. 

Removal  from  Possession  of  plaintiff  in  action  to  quiet  title  during 
pendency  of  suit  does  not  change  action  to  one  for  restitution  of  prop- 
erty. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  holding  plaintiff 
out  of  possession  had  action  to  quiet  title. 

Miscellaneous. — Cited  in  Chapman  v.  Polack  (Cal.),  5  Pac.  232,  com- 
panion case. 

66  Cal.  271-278,  6  Pac.  240,  PEOPLE  ▼.  GRAY. 

Where  Jurisdiction  of  Person  is  obtained  by  extradition,  it  is  suffi- 
cient if  offense  charged  upon  extradition  is  same  as  that  for  which 
accused  is  put  on  trial. 

Approved  in  Ex  parte  Pischl,  51  Tex.  Cr.  64,  100  S.  W.  774,  holding 
where  indictment  was  quashed  in  demanding  state,  accused  was  not 
entitled  to  reasonable  time  to  leave  state  before  arrest  on  indictment 
charging  same  facts. 
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Effect  upon  Prisoner's  Bigbts  of  neoessity  of  amendment  of  charge 
upon  which  extradited.    See  note,  25  L.  R.  A.  595. 

In  Prosecution  for  Embezzlement  of  public  mon^y,  evidence  of  simi- 
lar acts  of  defendants  is  admissible  to  prove  guiltj  knowledge  and 
criminal  intent. 

Approved  in  People  v.  Connelly  (Cal.),  38  Pac.  42,  People  v.  Hatch, 
13  Cal.  App.  536,  109  Pac.  1103,  and  People  v.  Robertson,  6  Cal.  App. 
519,  92  Pac.  500,  all  following  rule;  People  v.  Whalen,  154  Cal.  476,  98 
Pac.  197,  holding  in  action  for  obtaining  money  under  false  pretenses, 
evidence  of  sinular  attempted  transactions  is  admissible;  People  v. 
Harben,  5  Cal.  App.  33,  91  Pac.  400,  admitting  evidence  of  similar  acts 
in  action  for  passing  fictitious  bill  of  noneidstent  bank;  State  v.  Ames, 
90  Minn.  193,  96*  N.  W.  333,  upholding  admission  of  evidence  of  oth«r 
similar  crimes  of  defendant. 

Admissibility  of  Evidence  of  other  crimes.  See  notes,  106  Am.  St. 
Rep.  983;  62  L.  R.  A.  265. 

Moneys  Collected  by  OflLcer  of  state  for  use  and  benefit  of  state 
belong  to  state. 

Approved  in  People  v.  Robertson,  6  Cal.  App.  517,  92  Pac.  499,  hold- 
ing money  irregularly  received  by  deputy  assessor  in  payment  of  taxes 
to  be  property  of  state  so  as  to  be  subject  of  embezzlement. 

Embezzlement.    See  note,  87  Am.  St.  Rep.  37,  47. 

Failure  to  Request  Court  to  instruct  that  the  effect  of  certain  evi- 
dence, admitted  generally,  be  limited,  waives  right  to  such  instruction. 

Reaffirmed  in  State  v.  Greene,  33  Utah,  499,  94  Pac.  988. 

66  CaL  278-281,  5  Pac.  261,  PEOPLE  ▼.  MARTINEZ. 

Admissibility,  on  Trial  for  Murder,  of  testimony  of  accused  at  cor- 
oner's inquest.    See  note,  70  L.  R.  A.  34. 

66  CaL  281-287,  6  Pac.  853,  SAVINaS  h  LOAN  SOCIETY  T.  DEER- 
ING. 

Where  Trust  Deed  Provided  for  sale  on  default  and  deed  given  on 
such  sale  recites  performance  of  conditions  of  sale,  in  action  of  eject- 
ment by  purchaser  evidence  dehors  the  deed  is  not  necessary  to  title 
and  right  of  possession. 

Approved  in  Mathews  t.  Nefsy,  la  Wyo.  471,  110  Am.  St.  Rep.  1020, 
81  Pac.  306,  holding  upon  collateral  attack  recitals  in  sheriff's  deed 
as  tp  foreclosure  sale  presumed  correct,  and  other  evidence  than  deed 
not  necessary  to  show  title  in  grantee  named  therein. 

66  CaL  288-291,  5  Pac.  350,  PEOPLE  ex  reL  BELTNEB  v.  RIVER- 
SIDE. 

Bight  to  Enjoy  and  Exercise  fran<;hise  of  municipal  corporation  de- 
pends on  compliance  with  provisions  of  statute  authorizing  organiza- 
tion. 

Approved  in  State  t.  Scales,  21  Okl.  693,  97  Pac.  588,  freeholders 
elected  under  Constitution,  article  XYIII,  section  3,  cannot  adopt  ordi- 
nance for  nomination  and  election  of  officers  provided  for  in  charter 
framed  by  them  unless  voters  ratify  their  acts. 

66  CaL  291-292,  6  Pac.  352,  TTTSTiM  ▼.  CHAPMAN. 

Section  1183,  Code  of  Civil  Procedure,  gives  lien  on  whole  of  mining 
claim  for  work,  labor  or  materials  furnished  for  structure  on  or  in  min- 
ing claim. 

n  OaL  Not«»— a 
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Approved  in  B^kowski  v.  Wagoner,  24  Okl.  285,  103  Pac.  633,  up- 
holding statute  providing  for  county  court  to  effect  legislative  inten- 
tion. 

Extent  of  Land  to  which  mechanic's  lien  will  attach.  See  note,  26 
L.  B.  A.  (n.  8.)  835. 

66  Cal.  292-293,  6  Pac.  353,  LEVY  ▼.  STJPEBIOB  OOUBT. 

Where  Superior  Court  Erroneouidy  dismisses  appeal  from  justice's 
court  far  supposed  insufficiency  in  undertaking,  remedy  is  by  certi- 
orari to  annul  order  of  dismissal,  before  proceeding  by  mandamus  to 
compel  hearing  of  appeal. 

Approved  in  Bichmond  v.  Houser  (Cal.  App.),  96  Pac.  909,  holding 
certiorari  lies  to  review  order  of  superior  court  remanding  action  in 
forcible  detainer  to  justice's  court;  dissenting  opinion  in  Peoplo  v. 
Latimer,  160  Cal.  722,  117  Pac.  1054,  majority  refusing  to  review 
superior  court  order  dissolving  attachment  against  bank  officer  on  re- 
fusal to  give  testimony  before  board  of  equalization,  where  board  had 
then  finally  adjourned. 

Distinguished  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal. 
479,  481,  114  Pac.  980,  981,  holding  mandamus  and  not  certiorari  was 
remedy  to  compel  superior  court  to  hear  appeal  from  justice's  court, 
hearing  of  whdch  was  refused  for  supposed  lack  of  jurisdiction. 

66  Cal.  300-302,  5  Pac.  486,  EIVEBSIDE  LAND  ETC.  CO.  ▼.  JAN- 
SEN. 

Title  may  be  Quieted  as  against  mere  oral  claim  of  easement. 

Disapproved  in  Allott  v.  American  Strawboard  Co.,  237  111.  61,  86 
N.  E.  688,  bill  to  quiet  title  only  lies  where  cloud  on  title  rests  in 
written  instruments  or  records. 

66  CaL  302-306,  6  Pac.  482,  McEUNE  ▼.  CALIFOBNIA  SOUTHEBN 
B.  B.  CO. 

Bailroad  is  Liable  for  Injury  to  employee  caused  by  negligence  of 
train  despatcher. 

Approved  in  Wallace  v.  Boston  &  Maine  B.  B.  Co.,  72  N.  H.  517, 
57  Atl.  919,  foDowing  rule. 

Train  Despatcher  and  Telegraph  Operator  as  fellow-servants  of 
trainmen.     See  note,  25  L.  B.  A.  389. 

Vice-principalship  as  Determined  with  reference  to  character  of  act 
causing  injury.     See  note,  54  L.  B.  A.  38,  92. 

Duties  of  Master  and  Servant  as  to  rules  promulgated  for  safe  con- 
duct of  business.    See  note,  43  L.  B.  A.  347. 

66  CaL  306-309,  5  Pac.  363,  AMANN  ▼.  LOWELL. 

Instruction  Having  No  Beference  to  evidence  is  calculated  to  mis- 
lead, and  is  erroneous. 

Approved  in  Territory  v.  Hancock,  4  Ariz.  156,  35  Pac.  1061,  hold- 
ing it  error  to  instruct  that  jury  may  find  defendant  guilty  of  aggra- 
vated assault  if  he  made  assault  with  deadly  weapon. 

Bight  In  Action  by  Undisclosed  Principal  to  defenses  available  in 
action  by  agent.    See  note,  28  L.  B.  A.  (n.  s.)  228. 

66  CaL  309-310,  5  Pac.  516,  CLEGHOBN  y.  CLEGHOBN. 

Disqualification  of  Judge  by  prior  connection  with  case.  See  note, 
25  L.  B.  A.  115. 
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66  CaL  311-316,  5  Pac  490,  EUBBKA  I.ASE  ETO.  CANAL  CO.  ▼. 
8UPEBIOB  COUBT. 

Who  may  be  Served  With  Process  in  snit  against  foreign  corpora- 
tion.   See  note,  23  L.  B.  A.  495. 

Blgbt  of  One  Charged  With  Contempt  to  notiee  and  hearing.  See 
note,  10  L.  B.  A.  (n.  b.)  1101. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  65. 

Miscellaneous. — Cited  in  Eureka  Lake  &  Tuba  Canal  Co.  y.  Superior 
Court  (Cal.),  5  Pac.  493,  companion  case. 

66  Cal.  317-330,  6  Pac.  495,  BONOHOE  ▼.  MABIPOSA  LAND  ETC. 
CO. 

Creation  of  Trusts  in  land  by' parol.  See  notes,  115  Am.  St.  Bep. 
790;  5  Cof.  Prob.  260. 

66  Cal.  330-332,  5  Pac.  507,  ESTATE  OF  NEI8TBATH. 

Property  Specifically  Devised  cannot  be  charged  with  payment  of 
general  legacies. 

Beaffirmed  in  Estate  of  Painter,  150  Cal.  504,  89  Pac.  100. 

Distinguis'hed  in  Estate  of  Batto,  149  Cal.  554,  86  Pac.  1108,  holding 
general  unconditional  legacy  must  be  paid  out  of  real  property  de- 
vised to  residuary  legatees  when  personal  property  was  exhausted  by 
expenses  of  administration  and  there  was  no  property  undevised  by 
wilL 

66  CaL  332-336,  5  Pac.  486,  HENDEB80N  ▼.  OBAMMAB. 

Foredosnre  of  Mortgage  against  owner  of  swamp  land  certificate 
passes  to  purchaser  all  interest  of  mortgagor  under  his  contract  with 
state,  and  extinguishes  junior  unrecorded  mortgage. 

Approved  in  Wemple  v.  Yosemite  Gold  Min.  Co.,  4  Oal.  App.  86, 
87  Pac.  283,  holding  foreclosure  of  senior  mortgage  without  joinder 
of  junior  mortgagee  does  not  affect  rights  of  junior  mortgagee  or  his 
assignee. 

Bight  of  Junior  Mortgagee  to  redeem  from  sale  upon  foreclosure 
of  senior  mortgage  becomes  barred  by  limitations  when  not  kept  alive 
by  action  on  notes  in  lifetime  of  mortgagee. 

Approved  in  Sanford  v.  Bergin,  156  Gal.  51,  103  Pac.  336,  holding 
where  mortgage  debt  was  contracted  orally  out  of  state,  it  is  barred 
in  two  years  from  date  of  deed  unless  time  for  action  was  legally 
extended  to  another  date. 

66  CaL  339-340,  6  Pac  864,  FITCH  ▼.  DE  TOUNO. 

Publication  Falsely  Charging  Publisher  of  another  paper  with  sell- 
ing support  of  his  paper  to  certain  corporations  for  money  is  libelous. 

Approved  in  Livingston  v.  Page,  74  Vt.  362,  93  Am.  St.  Bep.  901, 
52  Atl.  966,  59  L.  B.  A.  336,  contract  to  use  influence  of  newspaper  to 
secure  nomination  for  public  office  is  void. 

Contracts  With  Newspapers  void  as  against  public  policy.  See  note, 
93  Am.  St.  Bep.  906. 

66  CaL  341-343,  6  Pac.  612,  BOLUBB  y.  VAN  LOBEN  SEIA 

State  Court  has  No  Jurisdiction  of  action  at  law  against  consul  of 
foreign  government* 
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Approved  in  De  Leon  v.  Walters,  163  Ala.  502,  50  So.  935,  holding 
since  act  of  1875,  state  courts  have  concurrent  jurisdiction  with  fed- 
eral courts  over  actions  against  foreign  consuls. 

Exemption  and  Priyileges  of  Oonatils.    See  note,  45  L.  R.  A.  584. 

66  Gal.  34S-344,  5  Pac.  607,  MABYSVIIJiE  y.  NORTH  BLOOMFIELD 
ETC.  BdlN.  CO. 

Action  to  Abata  Nuisance  causing  injury  to  real  property  must  be 
tried  in  county  where  injured  property  is  situated. 

Approved  in  Las  Animas  etc.  Land  Co.  v.  Fat  jo,  9  Cal.  App.  321,  99 
Pac.  395,  holding  action  for  negligent  destruction  of  buildings  by  fire 
must  be  tried  in  county  where  buildings  were  sitliated. 

66  Oal.  344-348,  5  Fac.  509,  PEOPLE  y.  TOMLINSON. 

InfoxmatiOB  for  Embezzlement  following  substantially  language  of 
statute  is  sufficient. 

Reaffirmed  in  State  v.  Brown,  38  Mont.  313,  99  Pac.  956. 

Where  Instructions  as  a  Whole  correctly  state  law,  objection  to 
particular  instruction  as  being  too  general  will  not  warrant  reversal. 

Approved  in  People  v.  Resold,  154  Cal.  370,  97  Pac.  874,  holding 
instructions  in  murder  case,  taken  as  a  whole;  correctly  stated  law; 
People  V.  Garnett,  9  Cal.  App.  205,  98  Pac.  252,  holding  vague  and 
inaccurate  instruction  in  regard  to  accidental  killing  while  engaged 
in  unlawful  act  did  not  prejudice  defendant  where  other  instructions 
as  to  degrees  of  murder  were  full  and  complete. 

66  Oal.  361-353,  6  Pac.  615,  OABEAGA  y.  FERNOLD. 

Mandamus  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Rep.  896. 

66  OaL  353-356,  6  Pac.  613,  KRUSE  T.  CHESTER. 

Umitations  of  Eyidence  as  to  handwriting.  See  note,  64  L.  R.  A. 
3-12. 

66  Oal.  356-358,  5  Pac.  610,  OALLENDER  ▼.  PATTERSON. 

Property  Owners  Wlio  Took  Contract  to  improve  street  adjacent  to 
their  lots,  and  assigned  interest  in  contract  after  work  was  done,  and 
assessment  made,  are  estopped  to  deny  validity  of  contract  and  assess- 
ment in  action  by  assignee  to  enforce  same. 

Approved  in  Seng  v.  Payne,  87  Neb.  817,  128  N.  W.  627,  property 
owner  who  joined  in  petition  for  location  of  ditch  over  his  land  and 
took  contract  for  same  is  estopped,  after  completing  contract  and 
collection  of  assessment  on  adjacent  lands,  to  deny  validity  of  assess- 
ment on  his  own. 

66  Cal.  361-365,  5  Pac.  617,  McCORMIOK  ▼.  SPRINGFIELD  FIRE 
ETC.  IN&  CO. 

Stockholders  are  not  Owners  of  property  of  corporation  so  as  to 
aver  it  to  be  theirs  in  application  for  insurance. 

Approved  in  Watson  v.  Bonfils,  116  Fed.  168,  53  C.  C.  A.  535,  holding 
sole  stockholder  of  corporation  could  not  give  valid  deed  to  its  prop- 
erty. 

To  Constitute  Estoppel  by  Acts  of  insurer  after  fire,  such  acts  must 
operate  as  fraud  on  insured  who  has  altered  his  position  to  his  preju- 
dice in  reliance  upon  them. 
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Approved  in  Goorberg  ▼.  Western  Assurance  Co.,  150  Cal.  519,  119 
Am.  St.  Bep.  246,  89  Pac.  133,  10  L.  B.  A.  (n.  8.)  876,  holding  insurer 
who  discovered  after  fire  that  insured  held  goods  only  as  pledge  and 
thereafter  retained  premium  was  not  estopped  to  defend  on  ground 
of  title. 

66  CaL  365-366,  5  Pac.  620,  BICHABBS  ▼.  WETMOBE. 

Bights  of  OliUdren  in  homestead  of  parent.  See  note,  56  L.  B.  A. 
51. 

66  Oal.  366-368,  5  Pac.  621,  PEOPLE  y.  PAPE. 

Conviction  for  Assaiilt  with  deadly  weapon  may  be  had  under  in- 
formation charging  assault  to  murder. 

Beaffirmed  in  Territory  of  Arizona  v.  West,  4  Ariz.  217,  36  Pac.  209. 

Aflsanlt  to  Kill.    See  note,  98  Am.  St.  Bep.  360. 

Wliat  Wtepons  may  be  Considered  deadly  under  law  of  homicide  and 
assault.    See  note,  21  L.  B.  A.  (n.  s.)  507. 

66  Cal.  368-^9,  5  Pac  622,  HAGEBTT  ▼.  POWERS. 

Parent's  Iiiability  for  Torts  of  Minor.  See  note,  10  L.  B.  A.  (n.  s.) 
944. 

66  Cal.  371-^74,  5  Pac.  624,  SAVIKOS  ft  LOAN  SOCIETY  ▼.  IIEEKS. 

Mortgage  of  Separate  Beal  Property  of  married  woman  may  be  re- 
formed so  as  to  correct  clerical  mistakes  in  description,  when  such  mis- 
takes ar3  confessed  by  mortgagor. 

Approved  in  Herring  v.  Filts,  43  Fla.  64,  99  Am.  St.  Bep.  108,  30 
So.  807,  following  rule;  Silliman  v.  Taylor,  35  Tex.  Civ.  App.  493,  80 
S.  W.  653,  correcting  mistake  in  mortgage  executed  by  husband  and 
wife  on  homestead. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  875. 

66  CaL  379-383,  5  Pac.  683,  HALL  ▼.  SHOTWELL. 

Where  Deed  Conveys  Certain  number  of  acres,  and  other  terms  of 
description  are  uncertain,  acreage  is  essential  part  of  description. 

Beaffirmed  in  Currier  v.  Jones,  121  Iowa,  164,  96  K.  W.  767. 

66  Cal.  383-386,  6  Pac.  672,  WHITE  ▼.  CONWAY. 

In  Action  for  Accounting  and  dissolution  of  partnership,  decree 
ordering  sale  of  property  and  payment  of  debt  to  one  partner,  and 
personal  judgment  against  others  for  balance,  if  any,  is  not  final  until 
such  balance  has  been  ascertained. 

Approved  in  Doudell  v.  Shoo,  159  Cal.  453,  114  Pac.  581,  holding 
decree  determining  fact  of  partnership  and  existence  of  mutual  and 
undetermined  claim  not  final. 

66  CaL  387-388,  5  Pac.  676,  ALEXANDEB  v.^  MUNICIPAL  COUBT  OF 


Error  in  Exercise  of  Court's  Jorisdlction  cannot  be  reviewed  on  cer- 
tiorari. 

Distinguished  in  Moore  v.  Bennick,  1  Alaska,  174,  holding  writ  lies 
to  review  ruling  of  justice's  court  in  case  where  no  appeal  lay. 
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66  Oal.  394-397,  5  Pac.  677,  PEOPLE  v.  BEAM. 

Information  Charging  Assault  with  deadly  weapon  with  intent  to 
commit  murder  does  not  charge  two  offenses. 

Reaffirmed  in  People  ▼.  Izlar,  8  Cal.  App.  604,  97  Pac.  686. 

Befosal  to  Orant  Continuance  in  criminal  case  after  commencement 
of  trial  for  absence  of  material  witness  is  not  error  if  no  cause  shown 
why  application  for  continuance  not  made  sooner. 

Reaffirmed  in  People  y.  Bamnovich,  16  Cal.  App.  431,  117  Pac.  574. 

66  Cal.  398-400,  5  Pac.  688,  SMITH  y.  WOODVILLE  ETC.  MIN.  CO. 

Admissibility  in  Eyidence  against  third  person  of  books,  reports  and 

the  like  other  than  books  of  account.    See  note,  12S  Am.  St.  Rep.  858. 

66  Cal.  400-401,  5  Pac  686,  PEOPLE  y.  TBEADWELL. 

Appeal  from  Judgment  of  justice's  court  convicting  attorney  of 
embezzlement  operates  as  suspension  of  judgment,  and  bars  disbar^ 
ment  proceedings  based  thereon  pending  appeal. 

Approved  in  State  v.  Sale,  188  Mo.  501,  87  S.  W.  969,  appeal  from 
conviction  of  attorney  for  indictable  offense  held  to  prevent  disbar- 
ment on  production  of  record  pending  appeal. 

Distinguished  in  McKannay  v.  Norton,  151  Cal.  720,  121  Am.  St. 
Rep.  146,  91  Pac.  602,  13  L.  R.  A.  (n.  s.)  661,  holding  operation  of 
judgment  convicfing  mayor  of  felony,  so  far  as  creating  vacancy  in 
office,  was  not  suspended  by  perfecting  appeal. 

Disbarment  for  Criminal  Acts  prior  to  conviction  therefor.  See 
note,  114  Am.  St.  Rep.  841. 

66  Cal.  403-415,  5  Pac.  796,  903,  CUMMINOS  y.  CONLAN. 

In  Absence  of  Findings  on  material  issues  decision  is  against  law. 

Approved  in  Hamilton  v.  Murray,  29  Mont.  86,  74  Pac.  76,  and 
Brown  y.  Macey,  13  Idaho,  455,  90  Pac.  839,  341,  both  following  rule. 

66  Cal.  416-423,  5  Pac.  910,  BAILEY  y.  RICHARDSON. 

Where  Lessee,  After  Subletting,  assigns  to  lessor,  lessor  comes  in  as 
assignee  of  reversion. 

Approved  in  Mitchell  v.  Toung,  80  Ark.  444,  117  Am.  St.  Rep.  89, 
97  S.  W.  454,  7  L.  R.  A.  (n.  s.)  221,  interest  of  sublessee  held  to  con- 
tinue after  surrender  by  lessee  to  lessor.  • 

Liability  of  Assignee  of  leasehold  for  rent.  See  note,  14  L.  R.  A. 
154. 

Coyenant  of  Lessor  to  Pay  for  repairs  or  improvements  as  one  run- 
ning with  land.    See  note,  4  L.  R.  A.  (n.  s.)  466. 

66  Cal.  423-431,  56  Am.  Bep.  102,  6  Pac.  1,  PEOPLE  y.  BAE. 

Larceny  by  Trick  and  Device  and  obtaining  property  by  false  pre- 
tenses distinguished. 

Approved  in  State  y.  Loser,  132  Iowa,  427,  104  N.  W.  340,  holding 
where  indictment  charged  conspiracy  to  cheat  by  false  pretenses, 
charge  considered  and  held  to  describe  crime  of  larceny;  State  v.  Ger- 
main, 54  Or.  399, 103  Pac.  523,  to  sustain  conviction  for  false  pretenses, 
prosecutor  must  have  been  induced  to  part  with  title  of  property; 
State  V.  Edwards,  51  W.  Va.  227,  41  S.  E.  431,  59  L.  R.  A,  465,  holding 
facts  of  case  show  larceny  by  trick  and  device. 

Larceny.    See  note,  88  Am.  St.  Rep.  569,  572,  578. 
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66  CaL  432-441,  6  Pac  1,  ESTATE  OF  APPLE. 

flo  Far  as  Creditors  of  DecMoBt  are  eoncernedy  each  state  will  deal 
with  his  property  within  its  jurisdiction  according  to  its  own  laws. 

Approved  in  Bichards  y.  Blaisdell,  12  Gal.  App.  Ill,  106  Pac.  737, 
rejecting  claim  against  local  administrator  allowed  by  administrator 
of  foreign  state. 

Conflict  of  Laws  as  to  Wills.    See  note,  2  L.  B.  A.  (n.  s.)  468. 

Where  Ciyll  Code  is  SUent^  common-law  rule  governs. 

Approved  in  Estate  of  Gallon,  152  Gal.  770,  93  Pac.  1012,  holding 
seetion  2176,  Political  Gode,  provides  for  responsibility  for  mainte- 
nance  of  person  in  state  hospital. 

Personal  Property  In  California  of  testator  dying  in  Europe,  but 
domiciled  in  Nevada,  should  be  distributed  according  to  law  of 
Nevada. 

Approved  in  Estate  of  Bergin,  4  Gof.  Prob.  471,  following  rule; 
Estate  of  Dwyer,  159  Gal.  683,  115  Pac.  243,  where  testatrix  residing 
in  Louisiana  had  contracted  to  sell  property  in  Galifornia,  proceeds 
collected  after  her  death  were  distributable  under  law  of  Louisiana. 

Whether  Probate  Court  will  Order  delivery  of  property  or  its  pro- 
ceeds to  foreign  administrator  or  itself  decree  distribution  is  matter 
of  judicial  discretion* 

Approved  in  Estate  of  Skerrett,  2  Gof.  Prob.  5^5,  following  rule. 

Legacy  of  Particular  Thing,  specified  and  distinguished  from  all 
others  of  same  kind  belonging  to  testator,  is  specific. 

Beaffirmed  in  In  re  Campbell,  27  Utah,  366,  75  Pac.  853. 

Annuity  iA  Bequest  of  certain  specified  sums  periodically. 

Approved  in  Nehls  v.  Sauer,  119  Iowa,  441,  93  N.  W.  346,  holding 
where  grantee  in  deed  covenanted  to  pay^  grantor  two  hundred  dol- 
lars a  year  during  his  life,  such  to  be  lien  on  land,  payment  was 
annuity,  and  not  rent. 

Conflict  of  Laws  as  to  rights  and  obligations  of  married  women. 
See  note,  85  Am.  St.  Bep.  563. 

66  Cat  44&-447,  6  Pac.  84,  PEBINE  y.  TEAGXTR 

Notice  to  Quit  is  not  Easential  where  by  its  terms  written  lease  ex- 
pires. 

Approved  in  Graig  v.  Gray,  1  Gal.  App.  599,  82  Pac.  700,  holding 
complaint  in  unlawful  detainer  after  expiration  of  written  lease  need 
not  allege  notice  to  quit  or  to  terminate  lease. 

66  CaL  448-451,  6  Pac  78,  EX  PABTE  MOUNT. 

Constitutional  Limitations  on  Power  to  impose  license  or  occupation 
taxes.    See  note,  129  Am.  St.  Bep.  267,  273. 

Limit  of  Amount  of  License  Pees.    See  note,  30  L.  B.  A.  422. 

Incense  Fee  for  Use  of  streets  by  vehicles.  See  note,  36  L.  B.  A. 
415. 

Grading  Ucense  Tax  According  to  volume  of  business,  or  capital 
employed.    See  note,  17  L.  B.  A.  (n.  s.)  898. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

66  CaL  461-466,  6  Pac.  86,  BEAN  ▼.  PIONEEB  MINING  CO. 

Note  Signed  in  Name  of  corporation,  by  its  agent,  without  seal  at- 
tached^ held  to  be  note  of  company,  consideration  having  passed  to  it. 
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Approved  in  Judell  v.  Goldft«Id  Bealtj  Co.,  82  Nev.  360,  108  Pae. 
458,  where  corporation  took  over  business  of  another  and  held  out 
its  secretary  as  having  authority  to  settle  claims  of  creditors  of  such 
other,  and  corporation  accepted  benefit  of  settlement  so  made,  creditor 
could  enforce  note  executed  in  name  of  corporation  by  secretary  in 
payment  of  his  claim;  Anngst  v.  Creque,  72  Ohio  Bt.  556,  74  N.  E.  1074, 
note  in  similar  form  held  to  be  note  of  corporation. 

Penonal  Uabllity  of  Officers  on  note  made  for  corporation.  Seo 
note,  19  li.  B.  A.  676. 

Liability  of  Principal  on  negotiable  paper  executed  by  agent.  Seo 
note,  21  li.  B.  A.  (n.  s.)  1085. 

Extrinsic  Svidenco  tx>  Sbow  who  is  liable  as  maker  of  note.  See 
note,  20  L.  B.  A.  706. 

66  Oal.  467-459,  6  Pac.  92,  JOKES  ▼.  WADDT. 

Statement  in  Declaration  of  homestead  that  declarant  is  head  of 
family  is  sufficient. 

Disapproved  in  Mellen  v.  McMannis,  9  Idaho,  424,  75  Pac.  99, 
holding  declarant  must  state  probative  facts  making  him  head  of 
family. 

66   Oal.   462-468,  6  Pac.    94,   OBOSS  v.   SAOBAMENTO    SAVINOS 


Evidence  to  Impeacb  Adcount  stated  is  inadmissible  in  absence  of 
averment  of  fraud  or  mistake. 

Approved  in  Johnson  v.  Gallatin-Valley  Mill  Co.,  38  Mont.  89,  98 
Pac.  885,  holding  fraud  or  mistake  not  established  in  suit  to  reopen 
account  stated. 

Effect  of  Balances  Stmck  in  pass-books.  See  note,  134  Am.  St. 
Bep.  1024. 

66  Oal.  468-469,  6  Pac.  99,  PEOPLE  y.  MTLTiER 

Person  Acting  Involnntarily,  as  an  accomplice.    See  note,  98  Am. 

St.  Bep.  160.    , 
Ooercion  as  Defense  to  Orime.    See  notes,  106  Am.  St.  Bep.  722; 

19  L.  B.  A.  358. 
Wbo  is  an  Accomplice.    See  note,  138  Am.  St.  Bep.  276. 

66  OaL  469-472,  6  Pac.  100,  BIAQI  T.  HOWES. 

Notice  of  Decision  must  be  in  writing  to  set  time  running  against 
service  of  notice  of  intention  to  move  for  new  trial. 

Distinguished  in  Estate  of  Keating,  158  Cal.  114,  110  Pac.  Ill, 
discussing  appeal  for  failure  to  file  transcript  within  ten  days  after 
entry  of  order,  though  written  notice  of  entry  was  not  given. 

66  Cal.  473-475,  6  Pac.  129,  TAPE  v.  HXTBIiET. 

Wbere  Statute  is  Plain  and  unambiguous,  whether  it  be  expressed 
in  general  or  limited  terms,  no  room  is  left  for  construction. 

Approved  in  Estate  of  Spinetti,  3  Cof.  Prob.  308,  grandchild  whose 
mother  is  living  is  not  entitled  to  allowance  from  grandfather's  estate. 

66  Cal.  476-478,  6  Pac.  130,  DOOLAN  ▼.  McCAUUSY. 

Bight  to  Bents  on  Lease  of  intestate's  property.  See  note,  40  L.  B. 
A.  323. 
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Bight  Of  Touat  to  Acqnin  Title  not  inconsistent  with  landlord's  at 
commencement  of  tenancy.    See  note,  53  L.  B.  A.  Ml. 

66  Oal.  478-480,  6  Pac.  134,  M08ELET  ▼.  HENET. 

Husband  most  Sue  to  Becorer  wife's  earnings  in  absence  of  agree- 
ment making  snch  her  separate  property. 

Approved  in  Beade  v.  do  Lea,  14  N.  M.  451,  95  Pac.  133,  holding 
Talid  deed  of  husband  alone  to  community  property. 

Is  Absence  of  Agreement  between  spouses  that  proceeds  of  wife's 
labor  shall  be  her  separate  property,  they  are  community  property. 

Approved  in  McMurray  t.  Bodwell,  16  Cal.  App.  582,  117  Pac.  630, 
holding  evidence  on  issue  as  to  whether  there  was  agreement  that 
money  saved  by  wife  from  household  allowance  was  to  be  her  separate 
property,  ixl^ufficient  to  overcome  presumption  that  it  was  community 
proper^. 

66  OaL  480-484,  6  Pac.  132,  CHE8TSE  T.  HELL. 

Authority  of  Pledgee  to  Oompromise  obligations  held  as  eoUateraL 
See  note,  28  L.  B.  A.  (n.  s.)  981. 

66  OaL  484-486,  6  Pac  135,  DOBLANB  ▼.  OUNNINaHAM. 

Order  on  Motion  for  New  Trial  cannot  be  set  aside  by  trial  court. 

Approved  in  Estate  of  Byrne,  3  Cof.  Prob.  70,  denying  right  to  set 
aside  order  settling  final  account  on  motion. 

66  CaL  487-482,  6  Pac.  326,  ESTATE  OF  BIDDER. 

Frand  Is  Never  to  be  Presumed,  but  must  be  proved  by  satisf ae- 
tory  evidence. 

Approved  in  Fox  v.  Hale  etc.  Silver  Min.  Co.  (Cal.),  53  Pac.  38, 
holding  fraud  could  not  be  conjectured  from  fact  that  defendants 
had  been  guilty  of  other  independent  frauds;  Painter  v.  Painter 
(Cal.),  36  Pac.  869,  holding  fraud  in  partnership  accounts  not  proven. 

Iiost  or  Destroyed  WlUs  and  proceedings  for  their  probate.  See 
notes,  110  Am.  St.  Bep.  451;  2  Cof.  Prob.  431. 

66  OaL  492-606,  66  Am.  Bep.  109,  6  Pac.  817,  BEABDON  ▼.  SAN 
FBANCISCO. 

Monicipal  Corporation  is  Iilable  for  special  consequential  damages 
to  adjoining  proprietor  over  and  above  common  injury  to  other 
abutters  on  street,  resulting  from  construction  of  sewer. 

Approved  in  Sievers  v.  Boot,  10  Cal.  App.  340,  101  Pac.  926,  holding 
when  official  grade  was  once  established  it  could  not  be  changed 
without  compensation  for  injury  to  abutting  owner  who  had  made 
valuable  improvements  on  faith  of  former  grade;  Coats  v.  Atchison 
etc.  By.  Co.,  1  Cal.  App.  444,  82  Pac.  641,  holding  railroad  using 
street  under  city  license  liable  for  injury  to  abutting  owner  in  block- 
ing ingress  to  his  lot;  De  Long  v.  Warren  (Cal.),  36  Pac.  1009,  holding 
damages  peculiar  to  property  of  abutting  owner  due  to  filling  in  of 
street  in  changing  to  new  grade  recoverable  of  one  who  does  the 
filling;  Chapman  v.  City  of  Staunton,  246  111.  398,  92  N.  E.  906, 
holding  city  liable  for  injury  to  property  caused  by  raising  sidewalk 
fourteen  inches  above  floor  level  of  building;  Sallden  v.  Little  Falls, 
102  Minn.  361,  120  Am.  St.  Bep.  635,  113  N.  W.  885,  13  L.  B.  A. 
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(n.  g.)  790,  holding  abutting  property  owner  entitled  to  compensation 
for  damages  caused  hj  first  establishment  of  street  grade;  Dickerman 
▼.  City  of  ]>nluth,  88  Minn.  293,  92  K.  W.  1120,  holding  city  Uable 
for  consequential  damages  caused  by  change  of  street  grade  in  con- 
structing viaduct  over  railroad. 

Distinguished  in  Johnson  y.  St.  Louis,  172  Fed.  34,  96  C.  C.  A.  617, 
holding  damage  to  adjacent  land  owner  from  construction  of  sewer 
not  recoverable  under  Missouri  Constitution. 

Damage  to  Abutting  Owner  by  first  grading  and  improvem«nt  of 
street.    See  note,  23  L.  B.  A.  660. 

Wliere  Compensation  for  Special  Injury  to  private  property  by  rea- 
son of  street  improvement  has  not  been  made  in  condemnation  pro- 
ceedings, it  may  be  recovered  in  action  at  law. 

Approved  in  Sievers  v.  Root,  10  Cal.  App.  340,  101  Pac.  926,  and 
Williams  v.  Los  Angeles  By.  Co.,  150  Cal.  597,  89  Pac.  332,  both 
holding  damages  for  special  injuries  resulting  from  use  of  street  by 
railway  could  be  recovered  in  action  at  law. 

66  OaL  509-612,  56  Am.  Bep.  117,  6  Pac.  829,  BENNETT  ▼.  TBUE- 
BODT. 

Employer  is  not  Besponsible  for  negligence  of  independent  con- 
tractors employed  by  him. 

Approved  in  Johnson  v.  Helbing,  6  Cal.  App.  429,  92  Pac.  362,  fol- 
lowing rule;  Midgette  v.  Branning  Mfg.  Co.,  150  N.  C.  343,  64  8.  £. 
9,  lessee  of  mill  with  contract  to  operate  it  for  owners,  held  not  to  be 
independent  contractor;  McHarge  v.  Newcomer,  117  Tenn.  602,  100 
8.  W.  701,  9  L.  B.  A.  (n.  s.)  298,  holding  awning  maker  putting  up 
awning  on  store  to  be  independent  contractor,  and  owner  of  store 
not  liable  for  injury  to  pedestrian  caused  by  fall  of  awning. 

Who  are  Independent  Contractors.  See  note,  65  L.  B^  A.  456,  465, 
506. 

General  Bules  as  to  Absence  of  liability  of  employer  for  torts  of 
independent  contractor.    See  note,  65  L.  B.  A.  649. 


66  CaL  612-614,  6  Pac.  331,  EANDALL  ▼. 

Where  Partnership  Agreement  provides  existing  individual  debt 
shall  be  assumed  by  firm,  either  partner  may  execute  note  of  firm 
to  secure  such  debt. 

Approved  in  Kennedy  &  Shaw  Lumber  Co.  v.  Taylor  (Cal.),  31  Pac. 
1123,  holding  partnership  assumed  payment  for  material  sold  and  de- 
livered to  contractor  before  agreement  of  partnership  was  made,  and 
afterward  used  in  the  work. 

Assmnptioa  by  Partnership  of  partners'  individual  debts.  See  note, 
29  L.  B.  A.  694. 

66  Cal.  514-517,  6  Pac.  384,  TEISCONY  y.  BBANDENSTEIN. 

Liability  of  Owner  for  Trespass  of  cattle.  See  note,  22  L.  B.  A. 
56. 

66  Cal.  517-^20,  6  Pac.  386,  HEAXY  T.  O'BBIEN. 
Deed  Absolute  in  Form  intended  as  security  for  money  is  mortgage 

only. 

Approved  in  Halloran  v.  Holmes,  13  N.  D.  420,  101  N.  W.  314,  fol- 
lowing rule;  Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  holding  deed  to 
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fleeure  payment  to  be  mortgage  although  gnuitee  was  put  in  posses- 
sion under  agreement  for  accounting  for  rents  and  profits. 

66  OaL  520-622,  6  Pac.  388,  COONISY  ▼.  PUBLGNG. 

Pailnro  to  Prepare  and  Serve  statement  is  waiver  of  right  to  move 
for  new  trial. 

Approved  in  Packer  ▼.  Doray  (Cal.),  34  Pac.  629,  where  notice  of 
motion  for  new  trial  did  not  contain  required  specification  of  errors, 
it  was  radically  defective  and  could  not  be  amended  after  time  for 
filing  had  expired. 

Distinguished  in  Sherman  v.  Southern  Pac.  Co.,  31  Nev.  287,  102 
Pac.  257,  holding  court  could  extend  time  to  move  for  new  trial  upon 
excusable  default  of  counsel  to  move  within  stipulated  time. 

66  CaL  524-625,  6  Pac  389,  PARDEE  ▼.  GRAY. 

Nature  and  Elements  of  unlawful  detainer.  See  note,  120  Am.  St. 
Rep.  55. 

66  CaL  525-630,  6  Pac.  381,  8POTTI8WOOD  ▼.  WEIR. 

Statement  on  Motion  for'  New  Trial  and  bill  of  exceptions  may  be 
incorporated  in  one  paper. 

Approved  in  Martin  v.  Southern  Pacific  Co.,  150  Cal.  130,  88  Pac. 
703,  following  rule. 

Compaxiaon  of  Handwriting.    See  note,  62  L.  R.  A.  836. 

Competency  of  Handwritings  as  standards  for  comparison.  See  note, 
63  L.  R.  A.  438. 

66  CaL  630^33,  6  Pac.  390,  NALLT  v.  McDONALD. 

Iiiniltations  Do  not  Run  against  claim  presented  to  administrator 
until  disallowed. 

Approved  in  Morgan's  Estate,  46  Or.  238,  77  Pac.  610,  holding  statute 
tolled  until  owner  of  claim  presented  received  notice  of  disallowance. 

Authority  of  One  of  several  executors  or  administrators.  See  notes, 
127  Am.  St.  Rep.  386;  5  Cof.  Prob.  382. 

66  CaL  634-536,  6  Pac.  394,  PEOPLE  T.  PAGAN. 

possession  of  Property  recently  stolen  does  not  justify  conviction 
for  larceny,  but  is  a  circumstance  to  be  considered  in  determining 
guilt. 

Approved  in  People  v.  Horton,  7  Cal.  App.  36,  93  Pac.  382,  criticis- 
ing instruction  in  regard  to  possession  of  stolen  property  but  holding 
that  in  view  of  the  evidence  it  was  not  prejudicial. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Rep.  495. 

66  CaL  536-541,  6  Pac.  417,  MUUDOON  ▼.  LYNCH. 

Agreements  Purporting  to  Liquidate  Damages.  See  note,  108  Am. 
St.  Rep.  54. 

66  CaL  541--542,  6  Pac.  420,  8TANDLEY  ▼.  STEPHENS. 

One  Entering  Into  Possession  of  leased  land  by  consent  of  lessee 
cannot  acquire  right  adverse  to  landlord  without  first  surrendering 
possession. 
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Approved  in  Millett  y.  L&gomarsino  (Cal.)}  38  Pae.  309,  holding  pos- 
session under  owner's  title  was  not  adverse  although  occupant  had 
a  tax  title  to  the  land. 
Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Rep.  106., 
Sstoppel  of  Subtenant  to  Question  original  landlord's  title.    See 
note,  7  L.  R.  A.  (n.  s.)  931. 

66  Oal.  542-^44,  6  Pac.  461,  GOLDSTEIN  T.  NUNAN. 

Employment  by  Vendee  of  one  of  vendors  after  sale  of  personal  prop- 
erty is  circumstance  tending  to  show  want  of  actual  change  of  pos- 
session. 

Approved  in  Bucher  v.  Allen^  11  Oal.  App.  651,  106  Pac.  943,  hold- 
ing question  of  actual  change  of  poesession  of  personal  property  one 
of  fact  for  court. 

66  Oal.  646-^548,  6  Pac.  452,  WOOD  ▼.  McDONALD. 

Previous  Demand  is  Unnecessary  in  action  of  claim  and  delivery 
when  answer  admits  such  demand  would  have  been  unavailing. 

Approved  in  AUsopp  v.  Joshua  Hendy  M-achine  Works,  5  Gal.  App. 
233,  90  Pac.  41,  holding  demand  unnecessary  in  suit  for  accounting. 

66  Oal.  551-572,  6  Pac.  263,  6  Pac.  481,  PEOPLE  v.  CENTER. 

In  Action  to  Quiet  Title  to  maintain  defense  on  ground  of  adverse 
claim,  defendant  must  set  up  such  claim,  and  owner  in  possession 
may  require  nature  and  character  of  adverse  interest  to  be  exposed 
and  determined. 

Approved  in  Woody  v.  Hinds,  30  Mont.  192,  76  Pac.  2,  holding  in 
action  to  quiet  title  to  mining  claim  under  section  2326,  United 
Statee  Revised  Statutes,  purpose  of  proceeding  is  to  determine  ad- 
verse claim,  and  dttty  is  upon  adverse  claimant  to  make  discovery  of 
his  right. 

Distinguished  in  Hakalau  Plantation  Co.  v.  Kahuena,  14  Haw.  194, 
holding  general  denial  in  quiet  title  suit  does  not  operate  as  dis- 
claimer. 

Failure  to  Find  on  Material  Issue  does  not  warrant  reversal  If 
omitted  finding  must  have  been  adverse  to  appellant. 

Approved  in  Geith  v.  Gerth,  7  Oal.  App.  737,  95  Pac.  905,  Bank  of 
Yolo  V.  Bank  of  Woodland,  3  Cal.  App.  571,  86  Pac.  824,  and  Frantz 
V.  Harper  (Cal.),  62  Pac.  603,  all  following  rulej  Craig  v.  Gray,  1  Cal. 
App.  601,  82  Pac.  701,  holding  failure  to  find  on  issue  was  immaterial 
when  finding  oould  not  have  changed  judgment  in   any   event. 

Entry  or  Record  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  R.  A.  627. 

Equitable  Relief  Against  Forfeltore  of  estate.  See  note,  69  L.  R. 
A.  836. 

Effect  of  Legal  Remedy  upon  equitable  jurisdiction  to  remove  cloud 
on  title.     See  note,  12  L.  R.  A.  (n,  s.)   73,  74. 

66  Oal.  572-673,  6  Pac.  492,  493,  POMEROY  T.  GREGORY. 

Where  Allegations  of  Complaint  are  not  denied,  findings  thereon  are 
immaterial. 

Reaffirmed  in  Pratt  v.  Welcome,  6  Cal.  App.  478,  92  Pac.  501. 

Creditor  Who  has  Appeared  in  insolvency  proceedings  cannot  object 
to  discharge  on  ground  of  defects  in  publication  of  notice  to  creditors. 

Approved  in  In  re  Yoell,  131  Cal.  682,  63  Pac  913,  following  rule. 
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66  CaL  675-^76,  6  Pac.  491,  FUIiTOK  T.  ONESTL 

In  Maliclona  Prosecntloii,  where  f  aets  are  nndiBputed,  eourt  should 
instemct  jury  that  there  was  or  was  not  probable  cauae. 

Approved  in  McDonald  v.  Atlantic  etc.  B.  B.  Co.,  3  Ariz.  99,  £1 
Pae.  3<30,  holding  undisputed  evidence  showed  probable  cause  as  mat- 
ter of  law. 

66  OaL  672-579,  6  Pac.  689,  MOBGANSTEBN  T.  THRIFT, 
CotenaatB  in  Mines.    See  note,  91  Am.  St.  Bep.  867. 

66  Oal.  579-^93,  56  Am.  B^.  119,  6  Pac  637,  HABT  ▼.  WESTEBN 
UNION  TBL.  CO. 

Biska  of  Negligence  Asanmed  by  contract  with  carrier  as  includ- 
ing gross  negligence.    See  note,  1  L.  B.  A.  (n.  s.)  675. 

Validity  of  Limitation  of  liability  for  unrepeated  telegrams.  See 
note,  11  L.  B.  A.  (n.  s.)  561,  564^  565. 

66  Cal.  694-596,  6  Pac.  698,  PEOPLE  v.  BABNE8. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  905. 

66  Cal.  697-602,  56  Am.  B^.  126,  6  Pac.  691,  PEOPLE  v.  MAYES. 

Conviction  for  Bape  may  be  had  upon  uncorroborated  testimony 
of  prosecutrix. 

Approved  in  People  v.  A^  Lung,  2  Cal.  App.  280,  83  Pac.  297, 
upholding  conviction  for  rape  when  corroboorating  evidence  was 
slight. 

Upon  Trial  for  Bape^  prosecutrix  may  testify  that  she  complained 
of  the  outrage. 

Distinguished  in  People  v.  Gonzalez,  6  Cal.  App.  259,  91  Pac.  1014, 
holding  complaint  six  weeks  after  act  is  inadmissible;  State  v.  Fowler, 
13  Idaho,  322,  89  Pac.  758,  and  People  v.  Wilmot  (Cal.),  72  Pac. 
839,  both  upholding  admission  of  evidence  of  fact  of  complaint  of 
prosecutrix  but  not  details. 

66  CaL  602-606,  6  Pac.  695,  PEOPLE  ▼.  O'BBIEN. 

Defendant  Who  Testifies  in  his  own  behalf  cannot  be  cross-exam- 
ined on  any  matter  not  included  in  examination  in  chief. 

Approved  in  People  v.  Smith,  9  Cal.  App.  648,  99  Pac.  1113,  and 
People  V.  Gallagher  (Cal.),  33  Pac.  893,  both  following  rule. 

Cross-examination  of  Defendant  in  criminal  cases.  See  note,  IS 
L.   B.  A.   669. 

66  CaL  606-632,  6  Pac.  748,  McLANE  v.  PLACEBVTLLE  ETC.  B.  B. 
CO. 

Mortgage  may  Provide  that  in  default  'trustees  shall  take  posses- 
sion and  manage  property  prior  to  foreclosure. 

Distinguished  in  Union  Trust  Co.  v.  General  Electric  Co.,  152  Mich. 
577,  116  N.  W.  383,  holding  where  mortgage  to  secure  bonds  pro- 
vided trustee  might,  on  default,  at  request  of  one-half  bondholders, 
apply  for  receiver  and  foreclosure,  such  receiver  was  not  matter  of 
right  but  contingent  upon  mismanagement. 

Expenses  of  Trustee  and  Beceiver  reasonably  incurred  in  dis- 
charge of  trust  should  be  allowed. 
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Approved  in  Hickey  v.  Parrot  Silver  &  Copper  Co.,  32  Mont.  155, 
108  Am.  St.  Rep.  510,  79  Pac.  701,  holding  compensation  of  receiver 
determined  by  responsibility  demanded  and  extent  and  nature  of 
property. 

Priority  of  Claims  Against  Property  in  hands  of  receiver  over 
recorded  liens.    See  note,  2  L.  R.  A.  (n.  s.)   1043. 

66  Cal.  632-635,  6  Pac.  734,  HATCH  v.  STONEMAN. 

Time  for  Sabmission  of  constitutional  amendment  to  people  must 
be  fixed  by  act  of  legislature,  approved  by  governor. 

Distinguished  in  Warfield  v.  Vandiver,  101  Md.  118,  60  Atl.  542, 
bill  proposing  constitutional  amendment  need  not  be  submitted  to 
governor. 

Mandamus  to  Govemor.    See  note,  6  L.  R.  A.  (n.  s.)  72^ 

66  CaL  636-642,  6  Pac.  737,  SCHBOEDEB  v.  WITTBAM. 

Test  of  Jurisdiction  is  whether  plaintiff's  pleadings  show  prima 
facie  that  court  can  properly  entertain  suit. 

Approved  p  Wilson  v.  Atlanta  etc.  Ry.  Co.,  115  Ga.  181,  41  S.  E. 
704,  plea  in  abatement  based  on  pendency  of  another  action  whicL 
alleges  court  in  which  such  action  brought  has  jurisdiction  of  case 
under  allegations  of  declaration  therein  filed  is  sufficient. 

Jurisdiction  of  Justice  Court  over  action  to  recover  deposit  made 
by  vendee  under  executory  contract  for  sale  of  land  is  not  ousted  by 
fa^t  that  title  to  land  is  incidentally  called  in  question  on  trial. 

Approved  in  Sheppard  v.  Coeur  D'Alene  Lumber  Co.,  62  Wash.  14, 
15,  112  Pac.  933,  action  for  use  and  occupation  is  not  one  affecting 
title  to  land  which  must  be  brought  where  land  is  situated^  though 
answer  sets  up  title  in  defendant. 

Justice  Court  has  Jurisdiction  of  action  to  recover  deposit  made 
by  vendor  under  executory  contract  for  sale  of  land  when  condition 
of  deposit  fails. 

Approved  in-  Fry  t.  Dunn,  70  Kan.  337,  78  Pac.  815,  holding  vendee 
could  recover  deposit  paid  on  executory  contract  of  purchase  of  land 
when  condition  of  contract  failed. 

Criticised  in  Dungan  v.  Clark,  159  Cal.  32,  112  Pac.  719,  justice's 
court  has  no  jurisdiction  of  action  on  note  where  failure  of  consid- 
eration was  alleged  for  reason  payee  did  not  own  pumping  plant  on 
land  sold  as  consideration    of  note;  Legum  ▼.  Blank,  105  Md.  133, 

65  Atl.  1074,  suit  to  recover  earnest-money  paid  on  contract  for  pur- 
chase of  land  on  ground  rents  were  subground  and  not  original  could 
not  be  brought  in  justice's  court. 

66  CaL  642-645,  6  Pac.  744,  COUNTY  OF  SANTA  CLABA  ▼.  SOUTH- 

EBN  PACIFIC  R.  B.  CO. 

Corporate  Taxation  and  the  Commerce  Clause.    See  note,  60  L.  B. 

A.  685. 

Miscellaneous. — Cited  in  County  of  Santa  Clara  t.   Central  Pac. 

B.  Co.  (Cal.),  6  Pac.  745,  companion  case. 

66  Cal.  654-658,  6  Pac.  741,  PEOPLE  ▼.  HAMMOND. 

Vacancy  cannot  Exist  in  Office  so  long  as  incumbent  discharges 
duties  and  successor  is  not  regularly  elected. 
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Approved  in  State  t.  Acton,  31  Mont.  42,  77  Pac.  301,  holding 
office  of  school  Buperintendent  did  not  become  vacant  upon  tie  vote, 
but  incumbent  held  over. 

66  Cal.  65^-661,  6  Pac.  746,  DAVIS  ▼.  POBTEB. 

Interest  cannot  be  Collected  on  unpaid  interest  on  city  bonds. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  255,  84  Pac.  1005,  1007, 
applying  rule  to  irrigation  bonds. 

66  CaL  662-668,  6  Pac.  859,  PEOPLE  T.  LEE  AH  CHUCK. 

Penal  Code,  Section  858  et  seq.,  provides  for  preliminary  examina- 
tion of  defendant  prior  to  his  being  committed  and  held  to  answer. 

Approved  in  State  v.  McGreevey,  17  Idaho,  461,  105  Pac.  1049, 
holding  prosecutor  cannot  file  information  against  accused  until  com- 
mitted by  magistrate  and  for  offense  only  for  which  committed. 

Witness  for  Prosecutioii  in  criminal  case  may  be  cross-examined  to 
show  his  hostility  to  defendant  before  defendant  opens  defense. 

Approved  in  Grayson  v.  State,  162  Ala.  84,  50  So.  350,  following 
mle;  People  t.  Mack,  14  Oal.  App.  15,  110  Pac.  968,  holding  state- 
ment of  witness  could  be  shown  for  purpose  of  showing  bias  in  favor 
of  defendant;  Taggart  v.  Bosch  (Cal.),  48  Pac.  1094,  holding  cross- 
examination  of  plaintiff  improperly  excluded. 

66  CaL  668-677,  4  Pac.  1144,  6  Pac.  700,  846^  PEOPLE  y.  OUNNINCt- 
HAM. 

"Wben  Defendant  i|i  Larceny  Case  gave  evidence  of  innocent  posses- 
sion of  cattle  by  purchase,  evidence  was  admissible  to  show  steer 
stolen  from  third  person  was  found  in  defendant's  possession  among 
the  cattle  of  complaining  witness. 

Approved  in  People  v.  Buef,  14  Cal.  App.  602,  114  Pac.  65,  holding 
admissible  in  prosecution  for  bribery  evidence  of  other  similar  crimes. 

Admissibility  of  Evidence  of  other  crimes.  See  notes^  105  Am.  St. 
Hep.  980,  981;  62  L.  B.  A^  299. 

66  OaL  677-682,  6  Pac.  863,  BHODES  v.  NAOLEE. 

AdmlflBlbility  of  Evidence  of  Family  relations  of  plaintiff  on  ques- 
tion of  damages  in  defamation  action.    See  note,  23  L.  B.  A.  (n.  s.) 
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67  CaL  1-5,  6  Pac.  867,  TYBBELI.  ▼.  BAItDWIN. 

Voluntary  Appearance  of  Defendant  in  ejectment  renders  judgment 
againet  him  unassailable  on  collateral  attack,  though  his  name  did  not 
appear  in  pleadings,  nor  was  inserted  by  amendment. - 

Distinguished  in  State  ▼.  King,  64  W.  Va.  560,  63  S.  E.  474,  hold- 
ing persons  not  parties  where  decree  was  rendered  not  bound  though 
they  encouraged  and  aided  in  prosecution  of  appeal  therefrom. 

Wlien  Several  JvdgmentB  have  been  rendered  in  actions  between 
eame  parties  in  respect,  to  same  subject  matter,  judgment  last  in 
point  of  time  is  conclusive. 

Approved  in  Ballerino  v.  Superior  Court,  2  Oal.  App.  760,  84  Pac. 
226,  holding  improper  judgment  was  properly  vacated  on  motion  of 
plaintiff  and  proper  judgment  entered. 

Effect  of  Judgment  Against  Tenant  as  ree  judicata.  See  note, 
122  Am.  St.  Bep.  28. 

Effect  of  Judgment  Entered  against  dead  person.  See  note,  49 
L.  B.  A.  160,  170. 

67  Cal.  7-11,  6  Pac.  850,  BHODES  v.  BOEDEK. 

Note  not  Specifying  Place  of  payment,  but  executed  i^  this  state 
subsequent  to  insolvent  law,  in  favor  of  resident  of  another  state, 
is  not  barred  by  discharge  of  maker  from  debts  under  that  law. 

Approved  in  Stone  v.  Hammell  (Cal.),  22  Pac.  206,  holding  rights 
of  creditor  not  affected  by  discharge  of  debtor  in  insolvency  when 
neither  creditor  nor  debtor  were  within  jurisdiction  of  court. 

67  Cal.  11-13,  6  Pac.  873,  PEOPI£  ▼.  HABTWELL. 

Willfnl  Refusal  to  Perform  Dntiee  of  public  office  works  forfeiture. 

Approved  in  Peoplo  v.  Davidson,  2  OaL  App.  98,  83  Pac.  160,  holding 
constable  who  voluntarily  gave  up  office  and  accepted  office  of  deputy 
under  successor,  whose  election  was  invalid,  thereby  lost  his  right 
to  hold  over. 

Distinguished  in  Bergeron  v.  Parker,  4  Cal.  App.  174,  87  Pac.  250, 
holding  arrest  and  detention  of  public  officer  for  more  than  three 
months  did  not  create  vacancy. 

Abandonment  of  Public  Office.    See  note,  113  Am.  St.  Bep.  518. 
II  Osi.  Not«»— •  (33) 
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67  091. 13-18,  56  Am.  B«p.  713,  6  Pac.  869,  QAIJAOHEB  y.  IkCABKET 
ST.  BT.  00. 

Mortuary  TaUes  are  Admlwlble  in  estimating  probable  duration  of 
life  to  determine  probable  damages  from  injury. 

Approved  in  Towneend  v.  Briggs  (CaL),  32  Pae.  309,  following  rule. 

Books  to  Wbicb  Medical  Expert  refers  are  inadmissible  in  support 
of   his   testimony. 

Criticised  in  Lynes^  v.  Northern  Pac.  By.  Co.,  43  Mont.  329,  117 
Pac.  85,  admitting  tables  relating  to  efficiency  of  air-brakes  prep&red 
by  manufacturer  as  corroborating  testimony  of  expert. 

Sdaatiflc  Books  and  Treatises  as  evidence.  See  note,  40  L.  B.  A. 
563. 

67  CaL  21-23,  7  Pac.  1,  PEGPIiE  T.  PLATT. 

It  Is  Necessary  to  tbe  Implicatioii  of  a  repeal  that  the  objects 
of  two  statutes  be  the  same.  If  they  are  not,  both  will  stand  though 
they  refer  to  same  subject. 

Approved  in  Wilbum  t.  Territory,  10  N.  M.  408,  62  Pac.  971,  hold- 
ing sections  15  and  16,  ehapter  47,  Laws  of  1884,  not  repealed  by 
section  8,  chapter  80,  Laws  of  1891,  both  relating  to  larceny. 

Miscellaneous. — Cited  in  People  v.  Berman  (Cal.),  7  Pac.  3,  eom- 
panion  case. 

67  Oal.  24r-25,  7  Pac.  8,  HAI£T  ▼.  HALEY. 

Where  Omelty  Oonsistlhg  in  false  charges  of  adultery  was  urged 
as  ground  of  divorce,  evidence  considered  and  held  not  to  corroborate 
charge. 

Distinguished  in  McDonald  v.  McDonald,  155  CaL  671,  672,  102 
Pac.  930,  25  In  B.  A.  (n.  s.)  45,  holding  it  not  essential  to  corroborate 
testimony  as  to  mental  suffering  entailed  by  reason  of  d-efendant's 
acts,  except  by  such  corroboration  as  is  affected  by  evidence  show- 
ing nature  and  circumstanoee  of  the  acts. 

Necessity  of  GorroboratloiL  of  party  to  divorce  as  to  mental  suf- 
fering, intent,  or  other  state  of  mind.    See  note,  25  L.  B.  A.  (n.  s.)  45. 

67  Oal.  27-29,  7  Pac.  4,  TEOJAK  MININa  00.  ▼.  FIBEMEN'S  IN& 
CO. 

Becovery  Denied  on  Insoranee  Policy  for  failure  to  keep  watchman 
in  and  upon  unoccupied  premises  under  clause  of  contract. 

Beaffirmed  in  Bankin  v.  Amazon  Ins.  Co.  (CaL),  25  Pac.  262. 

Miscellaneous. — Cited  in  Trojan  Min.  Co.  v.  American  etc.  Ins.  Co. 
of  St.  Louis  (CaL),  7  Pac.  6,  and  Trojan  Min.  Co.  v.  Citizens'  Ins.  Co. 
of  Missouri  (Cal.),  7  Pac.  6,  both  companion  cases. 

67  CaL  32-36,  7  Pac.  50,  WOOD  ▼.  FBAN^S. 

Preference  by  Mortgage  or  Sale  as  assignment  for  creditors.  See 
note,  37  L.  B.  A.  340. 

67  Cal.  41-43,  7  Pac.  34»  LEABNED  v.  CASTLE. 

Miscellaneous. — Cited  in  Learned  v.  Castle,  78  CaL  464,  18  Pac. 
873,  on  another  appeal. 

67  CaL  43-45,  7  Pac  33,  BBANDON  t.  LEDDY. 

Deed  Showing  npon  Face  it  applies  equally  to  two  lots  is  void  for 
ancertainty. 
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ApproTed  in  McCk>niiiek  ▼.  Pareons,  196  Mo.  102,  92  S.  W.  1164, 
liolding  void  proyision  in  deed  of  trust  that  one  acre  should  be  re- 
leased for  every  six  Imndred  dollars  paid  thereon,  such '  description 
being  insufficient  to  identify  land  to  be  released;  Burns  v.  Witter,  56 
Or.  371,  108  Pae.  130,  holding  memorandum  of  sale  of  real  estate 
contained  sufficient  description  to  support  suit  for  specific  perform- 
ance; dissenting  opinion  in  Union  Lumber  Co.  v.  Simon,  150  Gal.  754, 
89  Pae.  1081,  majority  upholding  description  in  claim  of  lien  which 
served  through  name  of  owner  to  identify  the  property. 

Distinguished  in  Hall  v.  Bartlett,  158  Cal.  642,  643,  112  Pae.  177, 
178,  holding  varying  descriptions  in  deeds  not  to  be  inconsistent. 

67  CaL  45-63,  7  Pae.  41,  OOMNUT  T.  BAN  FBAKOISOO. 

City  Is  Liable  for  Damages  caused  by  cutting  off  natural  drainage 
of  water  while  raising  street  grade. 

Approved  in  Hume  v.  City  of  Des  Moines,  146  Iowa,  641,  125  N. 
W.  852,  holding  city  liable  for  damages  caused  by  backing  np  water 
due  to  filling  drains  while  raising  grade  of  street. 

Neither  Indiyidnal  nor  Public  Corporation  has  right  to  collect  sur- 
face water  and  precipitate  it  upon  land  of  another. 

Approved  in  Heir  v.  KruU,  160  Cal.  444,  117  Pae.  531,  reaffirming 
rule;  Hopkins  v.  Clemson  College,  221  XT.  S.  647,  31  Bup.  Ct.  658, 

55  L.  Ed.  896,  holding  state  agricultural  college  liable  for  overflow 
of  adjacent  lands  caused  by  erection  of  embankment;  Barron  v. 
Memphis,  113  Tenn.  93,  106  Am.  St.  Bep.  810,  80  S.  W.  833,  holding 
city  liable  for  washing  away  of  riparian  land  caused  by  diversion 
of  curreni  by  erection  of  pier  for  bridge;  Lynch  v.  Clarke,  25  B.  I.  501, 

56  Atl.  781,  arguendo. 

Distinguished  in  Myers  v.  Nelson  (Cal.),  44  Pae.  802,  holding  where 
ownera  of  lands  adjacent  to  highway  constructed  ditches  and  turned 
abnormal  flow  through  culvert,  owner  of  lower  lands  could  not 
dam  culvert  on  highway  to  protect  his  lands. 

Bi^^  of  Land  Owner  to  accelerate  or  diminish  flow  of  water  to 
or  from  lands  of  another.*  See  note,  85  Am.  St.  Bep.  715. 

Swales  sad  Bavinss  as  Watercourses.    See  note,  15  L.  B.  A.  632. 

67  CaL  64-66,  7  Pae  ^,  PEOPLE  y.  TIEBMET. 

Prosecatrlx  in  Bape  may  give  evidence  of  £act  of  making  complaint 
but  not  of  particulars  related. 
Approved  in  People  v.  Wilmot  (Cal.),  72  Pae.  839,  following  rale. 

67  Cal  65-66,  7  Pae  49,  PEOPLE  ▼.  McOILVEB. 

ETidence  of  SQbaeqnsnt  Offense  is  admissible  if  connected  with 
offense  charged. 

Approved  in  People  v.  Buef,  14  Cal.  App.  602,  114  Pae.  65,  admitting 
evidence  of  other  crimes  perpetrated  under  common  scheme;  People 
V.  Cahill,  11  Cal.  App.  690,  106  Pae.  117,  holding  where  accused 
committed  two  offenses  near  same  time,  evidence  of  offense  not 
charged  was  admissible  to  show  motive  or  oither  fact  bearing  on 
erime  charged. 

Evideacs  of  Other  Crimss  in  criminal  cases.  See  note,  62  L.  B. 
A.  286. 
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67  Oal.  57-^9,  7  Pac.  47,  MEHEBIN  ▼.  OAKa 

Clukttel  Mortgage  la  Deemed  recorded  when  deposited  with  proper 
officer  izL  recorder's  office,  although  defectively  recorded  by  such 
officer. 

Distinguished  in  Watkins  ▼.  Wilhoit  (Oal.))  35  Pac.  650,  holding 
notice  not  imparted  by  record  of  instrument  until  placed  on  book, 
and  then  it  relates  back  to  tim«  of  deposit. 

Effect  of  Defective  Recording  of  legal  instruments  on  rights  of  third 
persons.    See  note,  96  Am.  St.  Bep.  403. 

Effect  of  Failure  to  Execute  and  record  chattel  mortgages.  See 
note,  137  Am.  St.  Rep.  4^. 

Miscellaneous.— Cited  in  Oaks  v.  Schedfferlj,  74  Cal.  479,  16  Pac. 
253,  referring  historically  to  principal  case. 

67  Cal.  69-65,  7  Pac.  123,  OAUFORKIA  SOUTHERN  R.  R.  CO.  ▼. 
SOX7THERN  PACIFIC  R.  R.'  CO. 

In  Condemnation  Proceedings,  judgment  on  assessment  of  damages 
and  public  use  is  final  judgment,  and  final  order  of  condemnation 
la  special  order  after  judgment. 

Approved  in  Lincoln  Northern  Ry.  Co.  v.  Wiswell,  8  CaL  App.  581, 
97  P«c.  537,  following  rule. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  85  Am.  St.  Rep.  304. 

Value  of  Improvements  Made  by  one  taking  property  by  eminent 
domain  as  element  of  damages.    See  note,  16  L.  R.  A.  805. 

67  CaL  65-67,  7  Pac  135,  POWERS  v.  CRANE. 

Statutory  Undertaking  of  Three  Hundred  Dollars  given  on  appeal 
from  judgment  for  foreclosure  of  chattel  mortgage  operates  as  stay 
of  execution,  and,  if  further  undertaking  be  given  to  stay  execution, 
it  cannot  be  enforced  against  sureties  for  want  of  consideration. 
.  Approved  in  Estate  of  McGinn,  3  Cof.  Prob.  129,  undertaking  for 
double  costs  in  case  wher§  no  undertaking  is  required  to  stay  execu- 
tion is  invalid  and  unenforceable.  « 

67  Cal.  67-68,  7  Pac.  122,  SOUTHERN  PACIFIC  R.  R.  CO.  ▼.  Mc- 
CUSKER. 

Patent  Issued  In  Pursaance  of  grant  of  Congress  to  railroad  may  be 
collaterally  attacked  by  showing  lands  were  swamp  lands  and  there- 
fore excluded  from  patent. 

Approved  in  Williams  v.  San  Pedro,  163  Cal.  48,  94  Pac.  236,  hold- 
ing void  certificate  of  purchase  of  tide  lands  in  San  Pedro,  on 
ground  such  lands  were  excluded  from  operation  of  law  authorizing 
sale;  United  Land  Assn.  v.  Knight  (Cal.),  23  Pac.  271,  holding 
plaintiff  in  ejectment  could  attack  patent  under  which  defendant 
claimed  on  ground  of  lack  of  jurisdiction  in  land  office  to  issue  it. 

Miecellaneous. — Cited  in  Southern  Pac.  R.  Co.  v.  McCusker  (Cal.), 
7  Pac.  123,  companion  case. 

67  Cal.  71-76,  7  Pac.  131,  SCOTT  v.  SIERRA  LUMBER  CO. 

Trustees  Under  Deed  of  Trust  can  sell  only  according  to  terms  of 
power  of  sale  therein. 

Approved  in  Charles  Green  Real  Estate  Co.  v.  St.  Louis  Mut.  House 
Bldg.  Co.,  196  Mo.  a71,  93  S.  W.  1114,  foUowing  rule. 
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Sales  Undor  Fowexa  in  mortgages  and  trast  deeds.  See  note,  92 
Am.  St.  Rep.  591. 

Beceiyer  cannot  be  Appointed  in  ejectment. 

Bistinguished  in  f^rst  Nat.  Bank  ▼.  Saperior  Court,  12  Gal.  App. 
343,  107  Pac.  326,  rerfumng  prohibition  direeted  to  levy  and  sale 
of  property  in  hands  of  receiver  appointed  in  action  at  law  when 
party  had  acquiesced  in  such  appointment  for  a  year. 

67  CaL  77-79,  7  Pac.  177,  BARNETT  ▼.  CONTRA  COSTA  COUNTY. 

A  Coiinty  is  not  Liable  for  Injury  caused  by  neglect  to  repair 
highways,  streets,  and  bridges  within  its  limits. 

Approved  in  Uealdsburg  etc.  P.  Co.  v.  Healdsburg,  5  Cal.  App. 
561,  90  Pac.  956,  holding  municipal  corporation  not  liable  for  torts 
ultra  vires;  James  v.  Trustees  of  Wellaton  Township,  18  Okl.  66,  90 
Pae.  103,  holding  township  not  liable  for  injury  sustained  from  defect 
in  highway. 

Distinguished  in  Carson  v.  City  of  Genesee,  9  Idaho,  251,  108  Am. 
St.  Rep.  127,  74  Pac.  864,  holding  city  liable  for  injury  caused  by 
defective  sidewalk,  in  ajbsence  of  statute  on  the  subject. 

What  Municipal  Corporations  are  Answerable  for  injuries  due  to 
defects  in  street  and  other  public  places.  See  note,  1Q8  Am.  St. 
Rep.  165. 

Municipal  Liability  to  Persons  injured  by  defects  in,  or  want  of 
repair  of  streets.    See  note,  103  Am.  St.  Rep.  261. 

Liabilities  of  Counties  for  Torts  and  negligence.  See  note,  39  L. 
R.  A.  34. 

67  Cal.  79-83,  7  Pac.  136,  NIDEVES  ▼.  HALL. 

Wliere  Words  are  not  Slanderous  Per  Se,  extraneous  facts  show- 
ing their  slanderous  meaning  must  be  alleged  and  proved. 

Approved  in  Greene  v.  Murdock,  1  Cal.  App.  139,  81  Pac.  993, 
where  complaint  alleged  words  spoken  were  understood  by  hearers 
as  imputing  crime,  and  answer  admitted  words,  and  alleged  their 
truth,  but  denied  other  allegations,  nonsuit  should  have  been  granted 
when   plaintiff   did   not  prove   how   words   were   understood. 

67  Cal.  84-85,  7  Pac.  143,  WEIHE  v.  STATHAM. 

Probate  Court  must  Settle  Accounts  of  administrators. 

Approved  in  Elizalde  v.  Murphy,  4  Cal.  App.  118,  87  Pac.  247, 
holding  allowance  of  attorney's  fees,  expenses,  and  for  extraordinary 
services  of  administrator  could  only  be  adjudicated  in  probate  court 
in  settlement  of  ivccounts  of  administrator. 

Allow  anco  of  Claim  by  Administrator  and  probate  judge  is  not 
conclusive  on  heirs,  and  they  may  contest  such  allowance  in  sub- 
sequent proceedings  of  probate  court. 

Approved  in  Haub  v.  Leggctt,  160  Oal.  494,  117  Pac.  557,  allowance 
and  approval  in  part  only  of  claim  against  estate  of  decedent  is  no 
bar  to  action  for  whole  claim. 

67  Cal.  8&-89,  7  Pac.  139,  476,  OAKLAND  BANE  OF  SAVINGS  ▼. 
APPLEOARTH. 

Tender  is  not  Invalidated  by  insufficiency  of  amount  tendered  if 
no  objection  be  made  at  time. 
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Approved  in  Bundy  t.  Wills,  88  Neb.  559,  130  N.  W.  275,  following 
rule;  Herberger  v.  Husmann  (Cal.),  24  Pac.  1059,  agreement  to  sur- 
render title  on  disalBrmance  of  contract  of  sale  by  vendee  is  complied 
with  hj  offer,  in  notice  of  disaffirmancA,  to  surrender  claims  on  repay- 
ment of  purchase  money. 

67  OaL  89-92,  7  Pac  192,  MTEBS  ▼.  BEIN8TEIK. 

Action  to  Enforce  Besnlting  Tnut  against  representatives  of  de- 
ceased is  not  founded  upon  claim  or  demand  against  deceased,  and 
cestui  que  trust  may  testify  as  to  facts  occurring  prior  to  death  of 
trustee. 

Approved  in  Wadleigh  v.  Phelps,  149  Cal.  640,  87  Pac.  99,  admitting 
evidence  in  action  to  redeem  mortgaged  property  of  matters  of  fact 
occurring  before  death  of  mortgagor. 

Distinguished  in  Delmoe  v.  Long,  35  Mont.  150,  88  Pac.  780,  hold- 
ing complainant  in  suit  to  enforce  trust  in  mining  claim  against  ex- 
ecutors of  complainant's  alleged  co-owner  was  incompetent  to  testify 
as  to  matters  occurring  before  death  of  latter. 

Miscellaneous. — Cited  in  In  re  Williams'  Estate  (Cal.),  32  Pac.  242, 
to  point  that  property  in  hands^  of  administrator,  not  legal  asset  of 
estate,  may  be  recovered  by  owner  without  presenting  claims  against 
estate. 

67  CaL  93-94,  7  Pac.  195,  KUTZ  v.  FLEISHES. 

Contract  Between  Brokers  whereby  one  agrees  to  purchase  and  sell 
stocks  for  the  account  of  the  other,  to  advance  money  for  purpose 
and  pay  assessments  on  stocks  purchased,  need  not  be  in  writing. 

Approved  in  Macomber  v.  Conradt  (CaL),  37  Pac.  902,  following 
rule;  Wiger  v.  Carr,  131  Wis.  587,  111  N.  W.  658,  11  L.  B.  A.  (n.  s.) 
650,  upholding  oral  agreement  to  purchase  corporate  stock  for  an- 
other. 

Necessity  for  Written  Commission  to  purchase  personal  property. 
See  note,  11  L.  B.  A.  (n.  s.)  650. 

Statute  of  Frauds — Agreements  not  to  be  performed  within  a  year. 
See  note,  138  Am.  St.  B«p.  597. 

Effect  of  Statute  of  Frauds  upon  parol  contracts  for  services  per- 
formable  within  a  year,  though  not  so  intended.  See  note,  15  L.  B. 
A.  (n.  s.)  324. 

67  CaL  102-103,  7  Pac.  186,  EX  PABTE  WHITE. 

Belease  of  Prisoner  on  habeas  corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  177. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  3^  L.  B.  A.  456. 

Municipal  Power  Over  Nnisances  relating  to  trade  or  business.  See 
note,  38  L.  B.  A.  652. 

67  CaL  103-104,  7  Pac.  178,  PEOPLE  ▼.  MUBBAY. 

Information  Charging  Burglary  in  language  of  statute  is  sufficient. 

Approved  in  State  v.  Swan,  31  Utah,  342,  88  Pac.  14,  upholding 
information  in  language  of  statute. 

67  CaL  106-108,  7  Pac.  198,  STEPHENSON  ▼.  HAWKINS. 

Want  of  Consideration  is  not  Ground  for  canceling  written  instru- 
ment in  absence  of  showing  of  fraud  or  mistake  in  its  execution. 
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Approved  in  Mueller  t.  Benkee,  81  Mont.  106,  77  Pae.  514,  holding 
mere  inadequacy  of  consideration  for  deed  did  not  render  it  invalid. 

Beinstatement  of  Mortgage  Beleased  or  discharged  bj  mistake. 
See  note,  58  L.  B.  A.  805. 

Miscellaneous. — Cited  in  Merced  Co.  t.  Hicks  (Cal.),  7  Pac.  180, 
181,  companion  cases. 

67  OaL  108-109,  7  Pac.  179,  MEBOED  OOtTNTT  ▼.  HICKS. 

Appearance  by  Attorney  at  Bequest  of  one  of  several  defendants 
not  served  with  summons,  although  purporting  to  be  for  all,  does  not 
bind  those  who  did  not  authorize  such  appearance. 

Approved  in  People  v.  Western  Meat  Co.,  13  Cal.  App.  545,  110 
Pac.  840,  holding  corporation  not  bound  by  appearance  of  attorney 
in  its  behalf  when  not  authorized. 

67  CaL  111-113^  7  Pac  197,  HOBSWELL  ▼.  BUIZ. 

Mere  Naked  Possession  of  mineral  land  gives  no  rights  as  against 
subsequent  iQcator  in  good  faith  who  makes  valid  location  of  prop- 
erty. 

Approved  in  Holmes  v.  Salamanca  Gold  Min.  etc.  Co.,  6  Cal.  App. 
664,  91  Pac.  16^,  following  rule;  Hanson  v.  Craig,  170  Fed.  65,  95 
O.  C.  A.  938,  holding  where  two  locators  of  association  claims,  which 
overlap,  are  sinking  shafts  at  same  time,  first  to  discover  mineral 
has  priority  of  right;  Cook  v.  Elonos,  164  Fed.  536,  90  C.  C.  A.  403, 
holding  first  discoverer  of  mineral  on  mining  location  had  prior 
right;  Johanson  v.  White,  160  Fed.  903,  88  C.  C.  A.  83,  holding  where 
two  locators  were  in  possession  peaceably,  first  discoverer  of  gold 
had  prior  right;  Jordan  v.  Duke,  4  Ariz.  282,  36  'Pac.  897,  holding 
location  of  mining  claim  necessary  to  give  right  of  possession. 

Discovery  of  Mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Bep.  167,  185. 

Irf>catloii  of  Milling  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  782,  846. 

67  CaL  113-115,  7  Pac.  260,  PEOPLE  ▼.  LENNOX. 

Where  Defendant  Pleads  Ouilty,  he  cannot  withdraw  his  plea  and 
plead  not  guilty  after  punishment  has  been  fixed. 

Beaffirmed  in  People  v.  Dabner,  153  Cal.  403,  95  Pac.  882. 

Where  Defendant  Pleads  Guilty  of  murder,  court  may  examine  wit- 
nesses to  determine  degree  of  guilt. 

Approved  in  State  v.  Johnson,  21  Okl.  46,  1  OkL  Cr.  161,  96  ^Pac. 
29,  22  L.  B.  A.  (n.  s.)  463,  where  defendant  pleaded  guilty  after 
jury  was  im'paneled,  and  court  instructed  jury  to  determine  punish- 
ment, which  was  fixed  at  death,  conviction  was  not  according  to  law. 

67  OaL  115-116,  7  Pac.  200,  WOOD  ▼.  STJPEBIOB  OOUBT. 

When  Sureties  on  Appeal  Bond  from  justice's  court  fail  to  justify 
within  five  days  after  notice  of  exception,  appeal  must  be  regarded 
as  if  no  undertaking  had  been  given. 

Approved  in  Crowley  Launch  etc.  Co.  v.  Superior  Court,  10  Cal. 
App.  345,  101  Pac.  936,  following  rule;  Hoffman  v.  Lewis,  31  Utah, 
191,  87  Pac.  171,  dismissing  appeal  from  justice's  court  for  failure 
to  file  bond. 

Distinguished  in  W.  P.  Jeffries  Co.  v.  Superior  Court,  13  Cal. 
App.  198,  109  Pac.  148,  holding  service  of  notice  of  filing  of  under- 
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taking  by  appellant  from  jiutiee's  court  not  necessarj  to  give  superior 
court  jurisdiction. 

67  Cal.  116-119,  7  Pac.  261,  BOSBOBOUGH  ▼.  BOABDMAK. 

Public  Office  Does  not  Become  Vacant  except  upon  happening  of 
one  of  events  enumerated  in  section  996,  Political  Code. 

Approved  in  State  v.  Acton,  31  Mont.  3d,  77  Pac.  300,  holding  tie 
vote  for  candidates  for  office  did  not  render  it  vacant  at  end  of 
term,  but  former  incumbent  held  over. 

Criticised  in  State  v.  Foster,  38  Mont.  591,  104  Pac.  864,  holding 
when  tie  vote  occurred,  office  became  vacant  at  end  of  expiring  term 
and  commission  could  appoint. 

Miscellaneous. — Cited  in  Bobinson  v.  Boardman  (Cal.),  7  Pac.  264, 
companion  case. 

67  Cal.  120-122,  7  Pac.  264,  McCBABY  ▼.  BEAUBBY. 

Use  of  All  Water  Appropriated  for  sale,  rental,  or  distribution  is 
declared  to  be  public  use. 

Approved  in  Hildreth  v.  Montecito  Creek  Water  Co.  (Cal.),  70 
Pac.  673,  holding  water  appropriated  by  company  for  purpose  of 
distribution  to  those  who  were  entitled  to  it  by  appropriation  to  be 
for  public  use  under  Constitution. 

Each  Member  In  Municipality,  by  paying  fixed  rate,  has  right  to 
reasonable  quantity  of  water. 

Approved  in  Leavitt  v.  Lassen  Irrigation  Co.,  157  CaL  89,  106  Pac. 
407,  holding  public  service  water  company  could  not  confer  upon 
consumer  any  preferential  right  to  use  of  any  part  of  water;  South 
Pasadena  v.  Pasa<fena  Land  etc.  Co.,  152  Cal.  588,  93  Pac.  494,  hold- 
ing those  entitled  to  use  of  water  of  public  service  company  could 
compel  service  regardless  of  change  of  ownership  of  company;  Coz- 
zens  V.  North  Fork  Ditch  Co.,  2  Cal.  App.  414,  84  Pac.  346,  holding 
irrigation  company  bound  to  supply  land  within  flow  of  its  ditch 
upon  same  terms  as  to  those  who  have  purchased  lands  from  company 
if  supply  is  sufficient. 

Distinguished  in  State  v.  Washington  Irr.  Co.,  41  Wash.  286,  111 
Am.  St.  Rep.  ,1019,  83  Pac.  309,  holding  mandamus  does  not  lie  to 
compel  irrigation  company  to  comply  with  contract  to  furnish  water 
when  there  was  adequate  remedy  at  law. 

Establishment  and  Begulation  of  municipal  water  supply.  See 
note,  61  L.  B.  A.  40,  90. 

Duties,  Performance  of  Which  may  be  compelled  by  mandamus. 
See  note,  125  Am.  St.  Bep.  515. 

67  Cal.  124,  7  Pac.  306,  OEBOIJ)  ▼.  BBX7NSWICK  ft  BALKE  CO. 

Order  Oranting  New  Trial  on  ground  of  insufficiency  of  evidence 
will  not  be  set  aside  except  where  manifest  abuse  of  discretion 
appears. 

Approved  in  Haas  v.  Whittier  (Cal.),  21  Pac.  54 7j  following  rule. 

67  CaL  125-126,  7  Pac.  444,  CHENEY  ▼.  NEWBEBBY  «  CO. 

Partnership  Doing  Business  under  fictitious  name  can  make  valid 
assignment  of  partnership  claim  although  they  cannot  sue  thereon 
by  reason  of  not  having  filed  required  certificate. 

Beaffirmed  in  Wing  Ho  v.  Baldwin,  70  Cal.  196,  11  Pac.  565. 
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07  Cal.  126-127,  7  Fac.  44B,  0HEKE7  ▼.  NEWBEBBT  9t  00. 

Assignee  of  Partnership  Claim  may  maintain  suit  thereon  although 
suit  by  partnership  is  barred  by  reason  of  not  haying  filed  certificate 
required  in  section  2468,  Civil  Code. 

Distinguished  in  In  re  Farmers'  Supply  Co.,  170  Fed.  504,  holding 
requirement  that  copartnership  doing  business  under  fictitious  name 
shall  file  certificate  as  prerequisite  to  right  to  sue  does  not  apply 
to  suits  in  federal  courts. 

67  CaL  127-130,  7  Fac.  426^  MAIN  v.  CA8SEBLT. 

Corporation  'is  Liable  on  its  promissory  note,  consideration  for 
which  it  has  received  and  retained,  although  executed  in  pursuance 
of  ultra  vires  contract. 

Approved  in  Tilden  y.  Goldy  Machine  Co.,  9  Cal.  App.  13,  98  Pac. 
40,  holding  corporation  estopped  to  deny  liability  on  note  given  by 
agent  where  it  received  benefit  of  consideration;  Kelly  y.  Ning  Tung 
Ben.  Assn.,  2  Cal.  App.  464,  466,  84  Pac.  322,  323,  holding  corporation 
liable  for  services  rendered  and  accepted,  although  contract  claimed 
to  be  ultra  vires;  Laidlaw  v.  Pacific  Bank  (Cal.),  67  Pac.  899, 
holding  bank  could  not  defend  against  action  to  recover  money  ex- 
pended for  its  benefit  on  ground  it  could  not  legally  be  bound  by 
contract  to  pay;  Bank  of  Yolo  v.  Weaver  (Cal.),  31  Pac.  160,  holding 
corporation  liable  for.  money  borrowed  by  secretary  upon  authoriza- 
tion of  directors  and  expended  for  use  of  corporation;  Jones  v. 
Stoddart,  8  Idaho,  218,  67  Pac.  651,  holding  president  of  business 
corporation  had  implied  power  to  transfer  negotiable  note  so  as  to 
enable  purchaser  to  take  free  from  equities  of  which  he  had  no 
notice;  Bankers'  Mut.  Casualty  Co.  v.  First  Nat.  Bk.  of  Council 
Bluffs,  131  Iowa,  467,  108  N.  W.  1050,  holding  insurance  company 
cannot  defend  in  suit  on  burglary  insurance  policy  on  ground  its 
issuance  was  ultra  vires;  Judell  v.  Goldfield  Bealty  Co.,  3<2  Nev.  360, 
108  Pac.  458,  holding  corporation  liable  on  note  given  by  secretary 
in  name  of  corporation  where  it  had  received  benefits  of  transaction 
for  which  note  was  given. 

Estoppel  of  Corporation  to  set  up  plea  of  ultra  vires.  See  note, 
20  L.  B.  A.  774. 

67  CaL  130-133,  7  Fac.  442,  MABINI  ▼.  OBAHAM. 

Any  Obstmction  of  Street  is  a  public  nuisance. 

Approved  in  People  v.  McCue,  150  Cal.  197,  88  Pac.  900,  following 
rule;  Bischof  v.  Merchants'  Nat.  Bank,  75  Neb.  841,  106  N.  W.  997, 
5  L.  B.  A.  (n.  s.)  486,  pillars  supporting  building  with  base  projecting 
into  street  about  three  feet  are  public  nuisance. 

Sidewalks  are  Part  of  Public  Streets  of  city  and  obstruction 
thereof  is  nuisance. 

Approved  in  Davidson  y.  Utah  Ind.  Tel.  Co.,  34  Utah,  254,  97 
Pac.  125,  holding  telephone  guy  wire  over  space  allotted  for  side- 
walk was  on  public  street. 

Private  Individual  cannot  Maintain  action  to  abate  public  nuisance 
without  showing  special  injury. 

Approved  in  People  v.  Budd  (Cal.),  47  Pac.  5W,  holding  citizen 
not  so  beneficially  interested  in  appointment  of  police  commissioner 
as  to  be  entitled  to  mandamus  to  compel  governor  to  make  appoint- 
ment. 
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Municipal  Power  Orar  KnlBUices  affecting  highways  and  waters. 
See  note,  S9  L.  B.  A.  671,  679,  680. 

67  Cal.  139*141,  7  Fae.  480,  OAMPE  ▼.  KA88EN. 

It  is  not  Necessary  in  Pleading  Judgment  of  court  of  general  juris- 
diction to  aver  facts  conferring  jurisdiction. 

Approved  in  San  Francisco  etc.  Land  Go.  y.  Hartung,  138  Cal.  230, 
71  Pac.  340,  holding  jurisdiction  of  superior  court  to  appoint  execu- 
tors of  will  is  presumed  and  need  not  be  pleaded. 

67  CaL  141-143,  7  Pac.  421,  DUBTSA  ▼.  BOUCHEa. 

Error  in  Notice  of  laocation  of  mining  claim  as  to  quarter  section 
in  which  situated  will  not  invalidate  it  if  remaining  portions  of 
description  are  sufficient  to  identify  land. 

Approved  in  Green  v.  Gavin,  10  OaL  App.  834,  101  Pac.  932,  uphold- 
ing inartificial  notice  of  location. 

lK)cation  of  Mining  Claim.    See  note,  7  L.  B.-A.  (n.  s.)  836. 

67  Cal.  143-147,  7  Pac.  413,  DAVIDSON  ▼.  TOSfOX. 

Complaint  on  Partnership  Obligation  considered  and  held  to  be 
complaint  against  individual  partners. 

Approved  in  Maday  Co.  ▼.  Meads,  14  Cal.  App.  371,  373,  112  Pac. 
199,  following  rule;  Good  v.  Bed  Biver  Valley  Co.,  12  N.  M.  261, 
78  Pac.  47,  holding  action  against  G.  H.  and  K.  under  firm  name  of 
Good  ft  Co.  is  action  against  individual  partner;  Gathiel  ▼.  Gilmer, 
27  Utah,  509,  76  Pac.  632,  arguendo. 

In  Action  XTnder  Code  of  Civil  Procedure^  section  388,  it  is  un- 
necessary to  name  all  associates  as  defendants,  as  judgment  binds 
only  joint  property  of  association. 

Approved  in  John  BoUman  Co.  ▼.  Bachman,  16  Cal.  App.  592,  117 
Pac.  691,  under  Code  of  Civil  Procedure,  section  388,  filing  of  com- 
plaint against  partnership  as  sole  defendant  does  not  stop  limitations 
on  cause  of  action  against  partners  individnally. 

Senrice  of  Process  Sufficient  to  constitute  due  process  of  law.  See 
note,  50  L.  B.  A.  590. 

Miscellaneous. — Cited  in  Golden  State  etc.  Iron  Works  ▼.  Davidson, 
73  Cal.  392,  15  Pac.  21,  referring  historically  to  principal  case; 
Mokelumne  etc  Min.  Co.  v.  EInoz  (Cal.),  7  Pac.  415,  companion  case. 

67  CaL  149-152,  7  Pac.  422,  McGBEOOE  ▼.  DONELLY. 

Where  Parties  to  Illegal  Contract  are  in  pari  delicto,  neither  can 
recover,  and  the  law  leaves  the  parties  as  they  were. 

Approved  in  Bipperdan  v.  Weldy,  149  Cal.  676,  87  Pac.  280,  follow- 
ing rule;  Prince  v.  Gosnell,  19  Okl.  182,  92  Pac.  166,  contract  by 
homesteader  to  alienate  portion  of  tract  occupied  by  him  as  such, 
when  he  should  acquire  title,  is  against  public  policy  and  void; 
McMillan  v.  Wright,  56  Wash.  118,  105  Pac.  178,  equity  will  not 
make  new  and  valid  contract  for  parties  who  made  contract  which 
was  invalid  as  against  public  policy. 

67  CaL  164-156,  7  Pac  418,  DOYLE  v.  CAIJiAGHAN. 

Complaint  Considered  and  Held  to  state  cause  of  action  for  con- 
version of  stocks  and  not  for  deceit  in  procuring  release  from  claims. 

Approved  in  Tafft  v.  Presidio  &  Ferries  R.  Co.  (Cal.),  2^  Pac.  487, 
holding  complaint  states  cause  of  action  for  conversion  and  not  for 
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negligence  in  allowing  fraudulent  transfer  of  stock  on  books  by  one 
holding  power  of  attorney  to  deal  with  stock  in  question. 

67  CaL  159-164,  7  Pac.  431,  BATNOB  ▼.  MINTZEB. 

Miscellaneous. — Cited  in  Bajnor  v.  Mintzer,  7fi  Cal.  588,  IS  Pae« 
84,  on  another  appeal 

67  CaL  165,  J  P&c.  449,  UTTLE  ▼.  JACKS. 

Notice  of*  Intention  to  Vacate  Judgment  cannot  be  amended  to 
make  it  notice  to  move  for  new  trial  after  expiration  of  statutory 
time  for  giving  such  notice. 

Approved  in  Packer  v.  Doray  (CaL),  34  Pac.  629,  holding  notice 
of  motion  for  new  trial  cpuld  not  be  amended  after  statutory  time 
by  inserting  specification  of  errors  relied  on;  Caldwell  v.  Wells,  16 
Idaho,  463,  101  Pac.  813,  holding  motion  for  new  trial  should  be 
directed  .to  verdict  or  decision  and  not  against  judgment. 

67  CaL  166-168,  7  Pac.  446,  PEOPLE  ez  reL  HABBOB  COMMBS. 
▼.  POTBEBO  ETC.  B.  B.  CO. 
Bight  to  Obstruct  or  Destroy  rights  of  navigation.    See  note,  59 
L.  B.  A.  40,  64. 

67  CaL  171-174,  7  Pac.  450,  BUXTON  ▼.  TBAVEB. 

Occupant  of  Unsurveyed  Public  Lands  has  more  privilege  of  pre- 
emption which  does  not  amount  to  legal  or  equitable  estate  in  land. 

Approved  in  Graham  v.  Great  Falls  W.  P.  &  T.  Co.,  30  Mont.  401, 
402,  76  Pac.  811,  holding  entry  not  perfected  gave  entryman  no 
right  as  against  later  bona  fide  purchaser. 

Distinguished  in  Cooper  v.  Wilder  (Cal.),  41  Pac.  27,  holding  one 
who  died  after  two  years  from  entry  on  timber  culture  claim  left 
equitable  estate  therein  capable  of  devise,  and  title  vested  in  devisee 
upon  issuance  of  patent. 

67  CaL  176-178,  7  Pac.  480,  BEYNOLDS  ▼.  BEYNOLDS. 

After  Appeal  Trial  Court  cannot  modify  judgment  appealed  from 
so  as  in  effect  to  prevent  review  of  alleged  errors  brought  up  by 
bill  of  exceptions. 

Approved  in  In  re  BuUard's  Estate  (CaL),  31  Pac.  1120,  holding 
probate  court  could  make  no  new  or  further  findings  or  decree  in 
regard  to  matters  involved  after  appeal  from  order;  Hynes  v.  Barnes, 
30  Mont.  2S,  75  Pac.  524,  holding  after  appeal  from  judgment  in 
replevin  trial  court  could  not  change  decree  to  one  in  alternative. 

"When  Parties  to  IMvorce  Admit  condonation  and  ask  dismissal, 
court  should  order  dismissal  and  thereafter  husband  cannot  be  com- 
pelled to  pay  counsel  fees  for  wife. 

Approved  in  Hillman  v.  Hillman,  42  Wash.  597,  114  Am.  St.  Bep. 
135,  85  Pac.  62,  holding  after  divorce  suit  compromised  and  dis- 
missed attorneys  cannot  intervene  for  purpose  of  obtaining  judgment 
for  fees  against  husband  and  wife. 

Liability  of  Wife  and  Husband  for  legal  services  to  her  in  divorce 
suit.    See  note,  24  L.  B.  A.  633. 

67  CaL  178-182,  7  Pac.  477,  HIBEBNIA  8AVINOS  ETC.  SOCIETY 
V.  CONUN. 
Where  Mortgage  is  Given  to  secure  debt  of  third  person,  cause  of 
action  thereon  and  running  of  limitations  do  not  depend  upon  exist- 
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ence  of  person  competent  to  sue,  the  mortgagor  having  died  before 
debt  became  due. 

Distinguished  in  Heeser  ▼.  Taylor,  1  Cal.  App.  621,  82  Pac.  978, 
holding  mortgage  debt  not  barred  when  suit  was  brought  to  foreclose 
four  years  after  due,  but  within  one  year  after  granting  of  letters 
of  administration  on  estate  of  deceased,  the  debt  not  being  due  at 
time  of  his  death. 

Want  of  Administration  of  XSstate  does  not  suspend  limitations 
upon  cause  of  action  in  favor  of  estate. 

Reaffirmed  in  Sanford  v.  Bergin,  156  Cal.  55,  103  Pac.  337. 

07  Cal.  182-184,  7  Pac.  488,  BUBEE  v.  EDOAB. 

De  Facto  Officer  la  not  Entitled  to  salary  annexed  to  office. 

Approved  in  Bannerman  v.  Boyle,  160  Cal.  190,  116  Pac.  •  732, 
applying  rule  under  Political  Code,  sections  936,  937,  as  amended  in 
1891,  where  no  action  concerning  title  to  office  is  begun. 

Distinguished  in  Merkley  v.  Williams,  3  Cal.  App.  270,  84  Pac. 
1016,  holding  under  Political  Code,  section  936,  as  amended,  officer 
de  facto  pending  contest  entitled  to  salary  for  actual  time  served. 

67  Cal.  185-221,  7  Pac.  456^  635,  8  Pac.  709,  SHARON  T.  SHARON. 

Appeal  on  Same  Tranacript  from  judgment  and  order  denying  new 
trial  requires  only  single  bond  for  costs  in  sum  of  three  hundred 
doUars. 

Distinguished  in  Corcoran  v.  Desmond,-' 71  Cal.  102,  11  Pac.  816, 
holding  insufficient  single  undertaking  when  there  were  two  separate 
appeals. 

Order  Pendente  Lite  Awarding  Alimony  and  counsel  fees  in  divorce 
is  appealable. 

Approved  in  Kessler  v.  Kessler,  2  Cal.  App.  513,  83  Pac.  259,  White 
V.  White,  86  Cal.  213,  24  Pac.  1030,  White  v.  White  (Cal.),  24  Pac. 
276,  McKay  v.  McKay  (Cal.),  52  Pac.  1131,  Dole  v.  Gear,  14  Haw. 
567,  and  Clay  v.  Clay,  56  Or.  540,  541,  109  Pac.  129,  all  following 
rule;  Stewart  v.  Stewart,  156  Cal.  654,  106  Pac.  956,  order  denying 
wife's  application  for  costs  in  divorce  is  appealable;  Van  Horn  v. 
Van  Horn,  48  Wash.  390,  125  Am.  St.  Rep.  940,  93  Pac.  670,  holding 
action  would  not  lie  in  Washington  on  interlocutory  order  of  Cali- 
fornia court  awarding  temporary  alimony;  dissenting  opinion  in 
Harron  v.  Harron,  123  Cal.  511,  56  Pac.  334,  majority  refusing  to 
dismiss  appeal  from  special  order  after  final  judgment  in  divorce 
•   for  payment  of  counsel  fees  and  costs  on  appeal. 

Distinguished  in  Bordeaux  v.  Bordeaux,  32  Mont.  161,  80  Pac. 
6,  holding  denial  of  counsel  fees  in  divorce  suit  before  trial  not 
appealable  and  therefore  reviewable  on  appeal  from  final  judgment; 
Kapp  V.  Kapp,  31  Nev.  73,  99  Pac.  107S,  holding  order  increasing 
alimony  proudente  lite  not  appealable. 

Divorce  is  Action  in  Equity  within  meaning  of  Constitution  con- 
ferring appellate  jurisdiction  on  supreme  court. 

Approved  in  Stewart  v.  Torrance,  9  Cal.  App.  210,  98  Pac.  397, 
holding  supreme  court  has  exclusive  jurisdiction  of  appeal  in  divorce; 
Hiner  v.  Iliner,  5  Cal.  App.  548,  90  Pac.  957,  holding  party  having 
cause  of  action  for  divorce  may  maintain  separate  action  in  equity 
for  maintenance. 
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Order  Pendente  Lite  In  DiTorce  may  be  enforced  by  appointment 
of  receiver. 

Reaffirmed  in  McAneny  v.  Superior  Court,  150  Cal.  8,  87  Pac.  1021. 

Miscellaneous. — Cited  in  Sharon  y.  Sharon,  68  Cal.  343,  9  Pac. 
196,  on  another  appeal. 

67  CaL  221-223,  7  Pac.   658,   CREIGHTON  ▼.  SAWEAH    CANAL 
ETC.  CO. 

Diversion  of  Water  from  Natural  Waterconxse  will  be  restrained 
only  so  far  as  natural  flow  is  concerned. 

Approved  in  Pomona  Land  etc.  Co.  v.  San  Antonio  Water  Co., 
152  Cal.  623,  9-3  Pac.  884,  holding  water  saved  from  seepage  which 
would  not  naturally  flow  in  stream  is  not  part  of  flow  of  stream 
under  contract  for  division  of  such  flow;  Miller  v.  Wheeler,  54  Wash. 
437,  103  Pac.  644,  23  Ll  R.  A.  (n.  s.)  1065,  where  defendants  brought 
onto  their  lands  waters  from  another  watershed,  they  could  impound 
the  waste  and  excess  of  such  waters  after  use  and  use  it  on  other 
land,  regardless  of  claims  of  prior  appropriator  of  water  of  stream 
into  whose  watershed  such  water  was  brought. 

67  Cal.  223-224,  7  Pac.  645,  PEOPLE  ▼.  BEZY. 

In  Murder  Trial,  Evidence  of  good  character  of  deceased  is  inad- 
missible against  defendant. 

Approved  in  Kelly  v.  People,  228  111.  86,  82  N.  E.  200,  12  L.  R.  A. 
(n.  tf.)  1169,  following  rule. 

Admissibility  of  Evidence  of  Character  or  reputation  of  deceased 
in  homicide  cases.  See  notes,  124  Am.  St.  Rep.  1035;  3  L.  R.  A. 
(n.  s.)  368. 

Evidence  of  Ck>od  Character  to  create  doubt  of  guilt.  See  note, 
103  Am.  St.  Rep.  897. 

Evidence  of  Threats  in  prosecution  for  homicide.  See  note,  80 
Am.  St.  Rep.  696. 

67  CaL  281-234,  7  Pac.  640,  PEOPLE  ▼.  VIEBBA. 

Prosecutor  is  .not  Limited  to  offense  for  which  prisoner  was  com- 
mitted, but  may  file  information  for  any  offense  disclosed  by  dep- 
ositions. 

Disapproved  in  State  v.  McGreevey,  17  Idaho,  461,  105  Pac.  1049, 
holding  information  can  be  filed  only  for  offense  for  which  accused 
was  committed. 

67  Cal.  235-237,  7  Pac.  682,  BROWN  ▼.  WILLIS. 

Personal  Liability  of  Mortgagor  cannot  be  enforced  until  after 
sale  of  mortgaged  premises,  and  then  for  deficiency  only. 

Reaffirmed  in  Boucofski  v.  Jacobsen,  36  Utah,  178,  104  Pac.  122. 

Holder  of  Note  Secured  by  second  mortgage  cannot,  after  fore- 
closure of  prior  mortgage,  by  suit  to  which  he  was  party  defendant, 
maintain  action  on  note  against  maker. 

Distinguished  in  Green  v.  Frick,  25  S.  D.  360,  126  N.  W.  582, 
mortgager  cannot  assert  in  his  own  defense  on  foreclosure  rights  of 
prior  mortgagee  under  foreclosure  by  advertisement,  without  con- 
necting himself  with  those  rights. 

Waiver  of  Jnnlor  Lien  by  Failure  to  assert  it  in  foreclosure.  See 
note^  68  L.  B.  A.  320. 
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67  OaL  237-238,  7  Pac.  645,  80MEBS  ▼.  OVERHAULSEB. 

Payment  of  Part  of  Purchase  Price  of  land  for  another  raises  resalt- 
ing  trust  pro  tanto. 

Approved  in  Breitenbucher  ▼.  Oppenheim,  160  Cal.  104,  116  Pac. 
68,  Gerety  v.  O'Sheehan,  9  Oal.  App.  449,  99  Pac.  546,  and  Moultrie 
T.  Wright,  154  Cal.  523,  96  Pac.  259,  all  following  rule. 

67  OaL  23&-244,  7  Pac.  664,  ESTATE  OF  HIUi. 

Surety  Compelled  to  Pay  Principal  debt  has  legal  demand  for  reim- 
bursement enforceable  against  principal  or  his  estate,  for  amount  actu- 
ally expended. 

Approved  in  Stone  v.  Hammell  (Cal.),  22  Pac.  2Q5,  following  rule. 

67  Cal.  249-265,  7  Pac.  661,  SCOLLAY  ▼.  BUTTE  COT7NTT. 

Powen  Conferred  on  Municipal  Corporation  involving  exercise  of 
judgment  and  discretion  cannot  be  delegated  to  others. 

Approved  in  Floyd  County  v.  Owego  Bridge  Co.,  143  Ky.  697,  137 
8.  W.  239,  fieoal  court  of  county  could  not  appoint  bridge  commission- 
ers with  power  to  select  sites  and  let  contracts  for  bridges;  Jewell 
Belting  Co.  v.  Village  of  Bertha,  90  Minn.  11,  97  N.  W.  424,  holding 
village  council  could  not  delegate  power  of  selecting  and  oontracting 
for  fire  apparatus  to  a  committee. 

Board  of  Supervisors  may  Employ  attorneys  other  than  district 
attorney  to  conduct  suits  for  county. 

Approved  in  County  of  Santa  Cruz  v.  Barnes,  9  Ariz.  48,  76  Pac. 
623,  following  rule. 

67  Cal  255-257,  7  Pac.  676,  WALTON  ▼.  EABNES. 

Where  Defendant  Advances  Money  to  plaintiff  to  make  payments  on 
land  with  agreement  for  repayment,  and  takes  contract  of  purchase  in 
his  own  name,  he  holds  such  lands  by  resultiilg  trust  for  defendant. 

Approved  in  Prefumo  v.  Bussell,  148  Cal.  456,  83  Pac.  812,  where 
deed  was  given  to  secure  money  advanced  for  purchase  of  land,  it 
was  in  effect  a  mortgage;  Levy  v.  Byland,  32  Nev.  466,  468,  109  Pac. 
907,  908,  party  advancing  whole  purchase  price  of  land  purchased 
for  joirt  benefit  of  himeolf  and  another  and  taking  title  in  own  name 
holds  title  to  undivided  half  in  trust  for  such  other  when  his  share 
of  purchase  price  is  promptly  paid. 

Statute  of  Frauds  I>oe6  not  Apply  to  resulting  trusts. 

Approved  in  Lynch  v.  Herrig,  32  Mont.  276,  80  Pac.  243,  and  Pittock 
T.  Pittock,  15  Idaho,  432,  98  Pac.  721,  both  following  rule. 

67  Cal.  258-260,  7  Pac.  680,  PICO  y.  COHN. 

Order  Granting  New  Trial  on  ground  of  insufficiency  of  evidence 
will  not  be  disturbed  on  appeal  unless  clear  abuse  of  discretion 
appears. 

Approved  in  Morgan  v.  Los  Angeles.  Pacific  Co.,  13  Cal.  App.  14, 
108  Pac.  737,  following  rule. 

67  CaL  262-263,  7  Pac  679,  SBaTH  v.  CUNNINOHAM. 

Beplevin  by  or  Against  One  in  adverse  possession  of  land  or  things 
severed.    See  note,  69  L.  B.  A.  734. 

67  Cal.  267-272,  7  Pac.  684,  JUNKAUS  ▼.  BEBGIN. 

One  Entitled  to  Take  a  Quantity  of  water  from  stream  may  change 
point  of  diversion  at  pleasure,  if  rights  of  other  appropriators  are  noi 
thereby  injured* 
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Approved  in  AnderBon  ▼.  Barman,  140  Fed.  28,  holding  rigbt  of 
appropriator  not  changed  whether  water  was  taken  from  vtream  in 
California  or  Nevada. 

Ohaagv  of  Um  or  Oluuinti  of  water  appropriated.  See  note,  30  L. 
B.  A.  385. 

Bight  of  Prior  An^roprlfttor  of  water.    See  note,  30  L.  B.  A.  672. 

e7  OaL  272^276,  7  Pac.  689,  BBAHAM  ▼.  H08TETTEB, 

Action  for  Damages  for  Diversion  of  water  against  several  independ- 
ent owners  cannot  be  joined  with  action  for  injunction  to  restrain 
diversion,  since  the  causes  are  several  for  damages  while  only  one  for 
injunction. 

Approved  in  First  Nat.  Bk.  v.  Johnson  Land  Mtg.  Co.,  17  S.  D.  529, 
97  N.  W.  750,  complaint  to  quiet  title  showing  in  first  cause  of  action 
no  interest  of  one  of  joint  plaintiffs,  and  in  second  cause  interest  of 
both,  is  bad  for  misjoinder  of  causes. 

67  OaL  275-279,  7  Pac.  698,  OBB  ▼.  STEWABT. 

Action  to  Quiet  Title  may  be  Maintained  Althongli  title  is  in  United 
States. 

Approved  in  Foss  v.  Dam,  1  Alaska,  347,  following  rule;  Hayford  v. 
Wallace  (Cal.),  46  Pac.  295,  holding  holder  of  equitable  title  could 
bring  action  to  quiet  title;  Johnson  v.  Hurst,  10  Idaho,  326,  77  Pac. 
791,  holding  action  could  be  maintained  to  quiet  title  to  any  inter- 
est or  estate  cognizable  by  law;  Shields  v.  Johnson,  10  Idaho,  481, 
79  Pac.  393,  upholding  suit  to  quiet  title  to  leasehold  estate  of  party 
in  possession. 

Title  Acquired  by  United  States  patent  feeds  mortgage  already 
given  purporting  to  convey  fee. 

Approved  in  Jones  v.  Chalfant  (Cal.),  31  Pac.  258,  Stewart  v.  Pow- 
ers (Cal.),  33  Pac.  490,  and  Stark  v.  Morgan,  73  Kan.  463,  85  Pac. 
571,  6  L.  B.  A.  (n.  s.)  934,  all  following  rule. 

Mortgage  by  Ono  Seeking  Entry  under  pre-emption  or  homestead 
laws  is  valid. 

Approved  in  Stark  v.  Morgan,  73  Kan.  458,  85  Pac.  569,  6  L.  B.  A. 
(n.  s.)  934,  and  Hafermann  v.  Gross,  199  U.  S.  347,  26  Sup.  Ct.  80, 
50  L.  Ed.  220,  both  reaffirming  rule. 

Mortgage  upon  Public  Lands  executed  by  homesteader  prior  to  pat- 
ent or  final  proof.    See  note,  6  L.  B.  A.  (n.  s.)  934. 

67  CaL  279-282,  7  Pac  703,  MBLONE  ▼.  DAVIS. 

Distributee  may  Sue  Administrator  in  his  personal  capacity  for  dis- 
tributive share  due  under  decree  of  distribution. 

Approved  in  St.  Mary's  HospiUl  v.  Perry,  152  Cal.  840,  343,  92  Pac. 
865,  866,  following  rule. 

No  Action  can  be  Maintained  against  administrator,  as  such,  that 
is  founded  upon  malfeasance  or  misfeasance. 

Approved  in  Benwick  v.  Garland,  1  Cal.  App.  238,  82  Pac.  90,  hold- 
ing eetate  not  liable  on  unauthorized  contract  of  executrix  to  drill 
well  on  property  of  estate. 

67  Oal.  288-285,  7  Pac  699,  BELL  ▼.  McOLELLAN. 

Eridonce  Held  to  Show  That  Sale  under  which  plaintiff  claimed 
title  to  personal  property  was  void  as  to  creditors  of  vendor  because 
unaccompanied  by  actual  and  continued  change  of  possession. 
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Approved  in  Roberts  t.  Burr  (Cal.),  64  Pae.  852,  where  th^re  was 
no  substantial  conflict  of  testimony  as  to  change  of  pos^ssion,  ques- 
tion was  one  of  law  and  could  be  reviewed  on  appeal;  Kennedy  v. 
Conroy  (Cal.)»  44  Pac.  796,  where  stepfather  gave  to  his  stepson,  who 
was  living  with  him,  bill  of  sale  to  stock  on  ranch  and  made  unre- 
corded lease  of  ranch,  such  bill  o£  sale  was  void  as  to  creditors,  there 
being  no  open  change  of  possesmon. 

er  OaL  28e-289,  l  Pac.  701,  0LAB7  ▼.  HAZIJTT. 
Findings  of  Facts  Need  not  Follow  language  of  pleadinpfs. 
Beaffirmed  in  O'Neill  v.  Quarnstrom,  6  Cal.  App.  471,  92  Pac.  392. 
Lodes  or  Veins  Within  Placer  Claims.    See  note,  50  L.  B.  A.  293. 

67  Gal.  29S-206,  7  Pac  705,  8ACBAMENT0  LT7MBEB  00.  v.  WAO- 
NEB. 

One  in  Wliose  Favor  Contract  was  made  may  maintain  action 
thereon,  although  not  a  party  thereto  and  consideration  did  not  move 
fram  him. 

Approved  in  Northup  ▼.  Altadena  etc.  Syndicate,  6  Cal.  App.  102, 
91  Pac.  422,  where  business  of  maker  of  note  was  transferred  to  cor- 
poration which  assumed  all  his  liabilities,  payee  could  sue  corporation 
thereon. 

Bight  of  TUrd  Party  to  Sue  upon  contract  made  for  his  benefit. 
See  note,  25  L.  B.  A.  264,  266. 

Bight  of  Action  on  Contract  made  for  benefit  of  stranger.  See  note, 
2  L.  R.  A.  (n.  s.)  785. 

67  Cal.  296-299,  7  Pac.  908,  ZELLEBBAOH  ▼.  ALLENBEBO. 

Judgment  at  Law  will  be  Set  Aside  on  ground  of  fraud  only  when 
fraud  was  practiced  in  obtaining  judgment. 

Approved  in  United  States  v.  Spohrer,  175  Fed.  448,  holding  United 
States  could  maintain  suit  to  set  aside  certificate  of  naturalization 
procured  by  fraud  in  state  court;  James  v.  Gibson,  73  Ark.  444,  84 
S.  W.  486,  judgment  of  probate  cwxH  allowing  claim  not  impeachable 
on  collateral  attack  except  for  fraud  in  procuring  it;  City  of  Guthrie 
V.  McKennon,  19  Okl.  315,  91  Pac.  855,  sustaining  demurrer  to  com- 
plaint to  set  aside  judgment  for  fraud  which  revealed  defendant  had 
sufficient  notice  to  put  him  on  inquiry  so  as  to  disclose  his  defenses. 

Distinguished  in  Donovan  v.  Miller,  12  IdaKo,  607,  88  Pac.  83,  9 
L.  R.  A.  (n.  s.)  524,  refusing  to  restrain  enforcement  of  judgment  on 
ground  of  mistakes  in  law  and  negligence  of  attorneys. 

Foreign  Judgments.    See  note,  94  Am.  St.  Rep.  549. 

67  CaL  299-301,  7  Pac.  710,  SHELDON  t.  MULL. 
Actual  Possession  of  Land  may  be  had  without  fences  or  in  closure. 
Approved  in  Daubenbiss  v.  White  (Cal.),  31  Pac.  362,  following  rule. 

67  Cal.  303-308,  7  Pac.  738,  COOLAK  v.  BEABD. 

In  Election  Contest,  Ballots  are  not  inadmissible  in  evidence  by 
reason  of  fact  they  were  in  possession  of  contestant  for  short  time 
as  de  facto  county  officer. 

Approved  in  Murphy  v.  Lentz,  131  Iowa,  332,  108  N.  W.  531,  holding 
where  de  facto  deputy  auditor  undertook  duties  of  office,  fact  that  he 
was  candida^te  for  auditor  at  subsequent  election  did  not  disqualify 
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him  to  receive  and  care  for  returns  made  while  he  was  in  charge,  so 
as  to  deprive  him  of  benefit  of  recount  in  event  of  contest. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  ballots. 
See  note,  30  L.  R.  A.  (n.  s.)  602. 

In  Election  Contest,  Ballots  are  best  evidence  of  votes,  if  not  tam- 
pered with,  and  burden  is  upon  contestant  to  show  fact. 

Reaffirmed  in  Avery  v.  Williams,  8  Ariz.  360,  76  Pac.  464. 

Specification  of  Errors  in  Bill  of  exceptions  that  findings  arff  not 
justified  by  evidence  must  state  particulars  in  which  evidence  is 
alleged  insufficient. 

Approved  in  Irater  ▼.  Haywood,  14  Idaho,  48,  93  Pac.  375,  following 
rule;  Davis  v.  Lamb  (Cal.),  35  Pac.  308,  refusing  to  review  denial 
of  motion  for  new  trial  on  ground  of  insufficiency  of  evidence  where 
bill  of  exceptions  failed  to  specify  exceptions  on  that  ground. 

Miscellaneous.— Cited  in  McClelland  v.  Bullis,  34  Colo.  81,  81  Pac. 
774,  to  point  that  in  equity  findings  of  jury  are  merely  advisory. 

67  CaL  318-314,  7  Pac.  708,  CLTJNIE  ▼.  SACRAMENTO  LUMBER  CO. 

In  Action  for  Specific  Performance  of  parol  sale  of  land  entered 
into  by  agent,  declarations  of  such  agent  a  year  after  consummation 
of  agreement  with  respect  to  terms  thereof  are  inadmissible. 

Approved  in  Mutter  v.  L  X.  L.  Lime  Co.  (Cal.),  42  Pac.  1070,  hold- 
ing inadmissible  declarations  of  plaintiff's  agent  made  after  suit 
begun;  Hogan  v.  Kelly,  29  Mont.  489,  75  Pac.  82,  holding  inadmissible 
on  issue  as  to  title  under  bill  of  sale  written  declarations  of  agent  of 
plaintiff's  vendor  to  defendants,  not  connected  with  subject  of  suit. 

Declarations  and  Acts  of  Agent&    See  note,  131  Am.  St.  Bep.  334. 

e7  Cal.  315-317,  7  Pac.  723,  CONKEB  ▼.  STANLEY. 

Wliere  QnestionB  Propoimded  to  Expert  involve  precise  questions 
jury  is  to  pass  upon,  they  invade  province  of  jury  and  are  erroneous. 

Distinguiffhed  in  People  v.  Bowers  (Cal.),  18  Pac.  6^7,  holding  in 
poisoning  case  state  could  ask  expert  cause  of  death  when  there  was 
some  evidence  to  support  facts  hypothetioally  stated  in  questions. 

Biglit  of  Witness  to  Give  Opinion  oji  ismie  of  sanity  or  mental  capa- 
city.   See  note,  36  L.  B.  A.  66. 

67  CaL  317-318,  7  Pac.  722,  COX  ▼.  WOODS. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  918. 

07  Cal.  319-324,  7  Pac.  769,  DUFOUB  ▼.  CENTBAL  PACIFIC  B.  B. 
CO. 

To  Authorize  Becovery  for  Injury  occasioned  by  negligence  of  an- 
other, party  injured  must  have  exercised  such  reasonable  oare  to  avoid 
injury  as  prudent  person  would  have  done  under  circumstances. 

Approved  in  Wardlaw  v.  California  Ry.  Co.  (Cal.),  42  Pac.  1076, 
holding  person  injured  while  boarding  train  between  cars  by  means 
of  bumper  guilty  of  such  contributory  negligence  as  precludes  recov- 
ery; Johnson  v.  Thomas  (Cal.),  43  Pac.  579,  holding  under  facts  of 
case  question  of  contributory  negligence  was  for  jury. 

When  Negligence  is  Belied  on  to  defeat  recovery  for  injury,  defend- 
ant's failure  to  use  great  care  will  not  defeat  action* 
n  Oal.  Notot — 4 
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Approved  in  Antonian  ▼.  Bon  them  Pacific  Co.,  9  Cal.  App.  734,  100 
Pac.  884,  upholding  inatmction  in  regard  to  conduct  of  defendant  when 
in  peril  of  injury  as  affecting  contributory  negligence. 

Instruction  That  Jury  must  Take  into  consideration  all  circumstan- 
ces surrounding  case  is  not  erroneous  as  charging  consideration  of  any- 
thing outside  evidence. 

Approved  in  Stanley  v.  Cedar  Bapids  &  M.  Cy.  By.  Co.,  119  Iowa, 
536,  93  N.  W.  493,  holding  instruction  as  to  danuiges  for  personal  in- 
jury not  erroneous  in  omitting  to  specifically  state  such  damages  must 
be  determined  from  evidence. 

67  Cal.  325-330,  7  Pac.  741,  TBTON  ▼.  HTJlTrOOK. 
Color  of  Titla.    See  note,  88  Am.  St.  Bep.  709. 

67  Cal.  330-332,  7  Pac.  746,  FINN  ▼.  SPAONOLI. 

Venue  may  be  Changed  pending  settlement  of  statement  on  motion 
for  new  tri«J  when  incoming  judge  is  disqualified. 

Beaffirmed  in  State  v.  District  Court,  33  Mont.  145,  82  Pac.  791. 

Distinguished  in  Smith  v.  King  of  Arizona  Min.  etc.  Co.,  9  Ariz.  231, 
80  Pac.  358,  holding  venue  could  not  be  changed  after  trial  upon  filing 
affidavit  of  prejudice. 

Criticised  in  dissenting  opinion  in  State  ▼.  District  Court,  33  Mont. 
153,  154,  82  Pac.  792,  794,  majority  following  rule. 

67  CaL  332-334,  7  Pac.  753,  BOTTO  ▼.  VANDAMENT. 

Judgment  on  Pleadings  is  not  authorized  if  answer  deny  material 
allegations,  although  special  defense  pleaded  admits  them. 

Approved  in  Casci  v.  Ozalli,  158  Cal.  283,  110  Pac.  933,  when  com- 
plaint to  quiet  title  alleged  ownership  and  possession,  and  answer  de- 
nied this  allegation,  judgment  for  pl&intiff  should  not  be  given  on 
pleadings;  The  Snipsic  Co.  v.  Smith,  7  Gal.  App.  151,  93  Pac.  1035, 
holding  admission  in  af&rmative  defense  did  noi;  justify  general  denial 
in  answer;  Finley  v,  Tucson,  7  Ariz.  112,  60  Pac.  873,  upholding  judg- 
ment on  pleadings  where  answer  did  not  deny  any  material  allegations 
of  complaint,  or  set  up  new  matter  in  defense. 

Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  B.  A.  204, 
208. 

67  OaL  839-341,  7  Pac.  732,  DBETFUSS  ▼.  TOMPKINS. 

Clerical  Error  in  Entry  of  judgment  may  be  corrected  on  motion  at 
any  time,  even  after  appeal  and  affirmance  of  judgment. 

Approved  in  Cubitt  v.  Cubitt,  74  Kan.  359,  86  Pac.  477,  following 
rule;  San  Francisco  v.  Brown,  153  Cal.  651,  96  Pac.  284,  holding  court 
could  correct  judgment  incorrectly  entered  at  suggestion  of  opposing 
counsel,  although  six  months  had  elapsed  from  entry, 

67  Cal.  841-346^  7  Pac.  776,  WIX80N  ▼.  DEVINE. 

Jndgment-roll  in  Former  Action  oflfored  as  bar  may  be  examined 
to  determine  identity  of  issues. 

Beaffirmed  in  Page  v.  Graver,  5  Cal.  App.  386,  90  Pac.  488. 

Former  Eecovery  by  Plaintiff  operates  as  estoppel  on  defendant  and 
cannot  properly  be  pleaded. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  346,  104  Pac.  998,  fol- 
lowing rule;  Peck  t.  Noee,  154  Cal.  354,  97  Pac.  866,  holding  in  suit 
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against  Btockholders  of  foreign  corporation,  plea  in  answer  of  exemp- 
tion from  individual  liability  under  constitution  of  foreign  state  was 
deemed  denied,  and  plaintiff  could  show  sadi  corporation  was  organ- 
iased  for  purpose  of  doing  business  in  California. 
Sight  of  Prior  AppropritCtor  of  Water.    See  note,  30  L.  B.  A.  669. 

67  Cal.  350-352,  7  Pac  746,  PEOPUB  Y.  PBICE. 

Verdict  of  Onllty  of  Grand  Larceny  is  sufficient,  there  being  no  de- 
grees to  that  crime. 

Disapproved  in  McLane  v.  Territory,  8  Ariz.  155,  71  Pac.  939,  hold- 
ing verdict  of  "guilty  as  charged"  in  indictment  for  grand  larceny 
insufficient  as  not  specifying  degree. 

67  Cat  853-^9,  7  Pac.  724,  IN  BE  TBEADWEUl 

If  Attorney  be  Found  Guilty  of  acts  indicating  professional  moral 
depravity,  the  court  can,  without  previous  conviction  of  criminal 
offense,  disbar  him. 

Approved  in  Matter  of  Danford,  157  Cal.  428,  108  Pac.  324,  where 
accusation  for  disbarment  stated  criminal  offense,  proceeding  for  dis- 
barment on  that  ground  was  not  precluded  in  advance  of  termination 
of  criminal  prosecution. 

Disbarment  for  Criminal  Acts  prior  to  conviction  therefor.  See 
note,  114  Am.  St.  Bep.  840. 

Diabarment  or  Suspension  of  Attorney  for  withholding  client's 
money  or  property.    See  note,  19  L.  B.  A.  (n.  s.)  414. 

67  CaL  359-362,  56  Am.  Bep.  713,  7  Pac  728,  EZ  PABTE  LIGHTEN. 
STEIN. 

Legislature  may  Limit  Bate  of  interest  charged  by  pawnbroker. 

Approved  in  Levinson  v.  Boas,  150  Cal.  191,  88  Pac.  827,  12  L.  B. 
A.  (n.  s.)  375,  holding  void  contract  of  pledge  in  violation  of  pro* 
visions  of  Penal  Code  regulating  pawnbrokers. 

Distinguished  in  Ez  p^rte  Sohncke,  148  Cal.  268,  113  Am.  St.  Bep. 
236,  82  Pac.  959,  2  L.  B.  A.  (n.  a.)  813,  holding  void  act  of  March 
20,  1905,  fixing  rates  of  interest  and  charges  on  chattel  mortgagee  on 
specified  kinds  of  personal  property. 

ConstitntionaJlty  of  Statutoiy  Discrimination  as  to  interest  nutes. 
See  note,  27  L.  B.  A.  (n.  s.)  899. 

67  Cal.  362-364,  7  Pac.  758,  DE  LAUBENCEL  ▼.  DE  BOOI^ 
Words  "All  My  Heln"  in  will  construed. 
Cited  in  Estate  of  De  Bernede,  4  Cof.  Prob.  493,  arguendo. 

67  Cal.  368-373,  7  Pac  784,  COOK  Y.  LION  FIBE  INS.  CO. 

Concluslyeness  of  Proof  of  Loss  as  against  insured  or  his  benefici- 
aries.    See  note,  44  L.  B.  A.  856. 

Miscellaneous. — Cited  in  Pac.  Paving  Co.  v.  Vizelich,  1  Oal.  App. 
283,  82  Pac.  82. 

67  Cal.  373-376,  7  Pac  787,  CLANTON  v.  COWABD. 

Conit  may  Allow  Plaintiff  to  remit  from  verdict  excess  over  amount 
demanded  in  complaint  and  take  judgment  accordingly. 

Approved  in  Bentley  v.  Hurlburt,  153  Cal.  803,  96  Pac.  893,  holding 
plaintiff  could  file  waivm*  of  excess  in  judgment  pending  motion  for 
new  trial,  and  court  could  deny  such  motion  in  order  unconditional 
in  form  reciting  the  waiver. 
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In  Action  by  Surety  on  Note  against  principal  for  reimbursement, 
complaint  which  alleges  plaintiff  signed  note  as  surety  only,  for  ac- 
commodation of  defendant,  need  not  allege  request  from  defendant  to 
plaintiff  to  pay  same. 

Approved  in  Travelers'  Ins.  Co.  v.  Hallauer,  131  Wis.  373,  111  N.  W. 
528,  complaint  demanding  contribution  for  payment  of  judgment  by 
surety  after  appeal,  considered  and  held  to  sufficiently  aver  affirmance 
of  judgment  on  appeal. 

67  Cal.  378-880,  7  Pac.  790,  PEOPLE  v.  O'NEAL. 

Instruction  in  Regard  to  Testimony  of  defendant  testifying  in  his 
own  bebalf  cdnsidered  and  held  proper. 

Approved  in  People  v.  Bowers  (Cal.),  18  Pac.  668,  and  People  v. 
Ryan,  152  Cal.  368,  92  Pac.  855,  both  approving  instruction  in  regard 
to  testimony  of  witness  in  his  own  behalf. 

Right  of  Court  to  Caution  Jury  as  to  believing  testimony  of  accused 
in  his  own  behalf.    See  note,  19  L.  R.  A.  (n.  s.)  818. 

67  Cal.  380-384,  7  Pac  763,  ESTATE  OF  GUILFORD. 

Effect  of  State  Constitutions  and  statutes  upon  inheritance  by  or 
from  alien.     See  note,  31  L.  R.  A.  87. 

67  Cal.  385-387,  7  Pac.  766,  ESTATE  OF  LEOPOLD. 

Effect  of  State  Constitutions  and  statutes  upon  inheritance  by  or 
from  alien.    See  note,  31  L.  R.  A.  88. 

67  Cal.  387-395,  7  Pac.  804,  MAULDIN  Y.  COX. 

Married  Woman  may  Maintain  Action  to  recover  homesrtead  in  her 
own  name  without  joining  husband. 

Approved  in  MacLeod  v.  Moran,  11  Cal.  App.  627,  105  Pac.  934, 
holding  wife  could  sue  alone  for  homestead  which  had  been  conveyed 
to  trustees  under  trust  deed,  and  by  them  to  husband  who,  by  his  sale 
deed,  had  conveyed  to  third  party. 

Adverse  Possession  to  Set  Statute  of  limitations  in  motion  must  be 
open  and  i^otorious,  and  owner  must  have  notice  of  adverse  claim. 

Approved  in  Southern  Cal.  R.  Co.  v.  Slauson  (Cal.),  68  Pac.  108, 
holding  limitations  did  not  run  in  favor  of  railroad  which  built  road 
on  land  under  title  of  owner,  under  agreement  to  build  station  thereon, 
until  contract  was  fulfilled  by  railroad;  Millett  v.  Lagomarsino  (Cal.), 
38  Pac.  309,  310,  holding  possession  taken  under  owner's  title  not  ad- 
verse although  occupant  later  acquired  tax  deed  to  premises. 

During  Coverture  Homestead  cannot  be  Held  adversely  by  either 
spouse. 

^  Distinguished  in  Union  Oil  Co.  v.  Stewart,  158  Cal.  155,  110  Pac. 
315,  wife  could  hold  adversely  claim  deserted  by  husband,  who  had 
delivered  land  into  her  possession. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Rep.  927. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.  See  note,  15  L.  R.  A.  (n.  s.)  1185,  liS9, 
1200,  1201. 

Estoppel  to  Deny  landlord's  title.  See  note,  89  Am.  St.  Rep.  67, 
92 

Nature  and  Elements  of  unlawful  detainer.  See  note,  120  Am.  St. 
Rep.  56. 
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67  CaL  895-401,  7  Pac.  838,  KEYBEBS  Y.  McOOMBEB. 

Wliere  Sunmona  from  Jnstice'a  Court  contained  statement  that  upon 
failure  to  answer  "plaintiff  would  take  judgment  for  amount  claimed 
in  complaint/*  and  not  that  he  would  ''apply  to  court  for  relief  de- 
manded/' judgment  so  taken  is  not  void  upon  collateral  attack. 

Approved  in  Stanley  t.  Baehofsky,  50  Or.  475,  93  Pac.  355,  holding 
summons  gaye  sufficient  notice  to  defendant. 

Property  Concealed  by  Attachment  Creditor  is  presumed  to  be 
claimed  exempt  and  a  selection  pro  tanto  for  his  exemption. 

Beaffirmod  in  Florida  Loan  etc.  Co.  v.  Crabb,  45  Fla.  310,  33  So.  524. 

67  CaL  402-404,  7  Pac.  826y  WHITE  ▼.  DISHEB. 

Witness  False  in  One  Part  of  his  testimony  is  to  be  distrusted  in 
other  parts. 

Approved  in  State  v.  Lee,  34  Mont.  588,  87  Pac.  979,  criticising  in- 
struction given  as  to  distrust  of  testimony  of  witness  false  in  pert. 

67  CaL  405-406,  7  Pac.  767,  HEDGES  ▼.  BTJP2BIOB  COUBT. 

AjILdavit  in  Contempt  Proceedings  for  violating  injunction  is  suffi- 
cient if  it  sets  out  acts  done  in  violation  of  writ  and  avers  parties 
accused  knew  its  terms. 

Approved  in  State  v.  Sieber,  49  Or.  9,  88  Pac.  316,  following  rule. 

67  Cal.  406-411,  7  Pac.  810,  EMPIBE  GOLD  MIK.  CO.  ▼.  BONANZA 
ETC.  MIN.  CO. 

Motion  Made  to  Betas  Costa  before  entry  of  judgment  may  be  re- 
viewed on  appeal  from  judgment,  but  if  made  after  entry  it  can  be 
reviewed  only  on  separate  appeal. 

Approved  in  Irrgang  v.  Ott,  9  Cal.  App.  446,  99  Pa<;.  531,  holding 
order  settling  cost  bill  Included  in  judgment  reviewable  on*  appeal 
therefrom;  Kearne  v.  Pittsburg  Lead  Min.  Co.,  17  Idaho,  195,  105  Pac. 
66,  holding  order  settling  cost  bill  after  entry  of  judgment  reviewable 
only  on  separate  appeal. 

67  CaL  412-422,  56  Am.  Bep.  716,  7  Pac.  828,  PEOPLE  ▼.  BICHABDS. 

Failure  to  Prosecute  All  Conspirators  named  in  information  does  not 
render  it  bad  as  to  those  prosecuted. 

Approved  in  Cohen  v.  United  States,  157  Fed.  654,  85  C.  C.  A.  113, 
following  rule;  Eacock  v,  State,  169  Ind.  504,  82  N.  E:  1046,  where 
several  persons  charged  with  conspiracy  were  tried  separately,  judg- 
ment -could  be  pronounced  against  one  before  conviction  of  others; 
People  V.  Smith,  239  111.  108,  87  N.  E.  892,  that  conspirator  designated 
in  indictment  as  unknown,  when  evidence  shows  he  was  known,  to 
to  grand  jury  is  not  fatal  to  judgment  againet  others;  State  v.  Dreany, 
65-  Kan.  294,  69  Pac.  182,  holding  it  not  essential  to,  sufficiency  of 
information  charging  conspiracy  that  all  parties  known  be  jointly 
charged  with  offense. 

67  CaL  427-429,  7  Pac.  843,  PEOPLE  v.  LANGTON. 

Every  Person  is  Presumed  to  Intend  what  his  acts  indicate  his  in- 
tention to  have  been. 

Approved  in  People  v.  Petruzo,  13  CaL  App.  580,  110  Pac.  328, 
approving  instruction  in  regard  to  presumption  of  intention  from 
acts  in  murder  case;  People  v.  Grill^  3  Cal.  App.  518,  86  Pac.  615, 
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holding  it  error  to  charge  that  unless  it  wa«  shown  bj  evidence  that 
defendant's  intention  waa  other  than  his  acta  indicated,  law  would 
not  hold  him  guiltless. 
What  Intozicatloii  will  Excuse  Orlmis.    See  note,  36  L.  B.  A.  476. 

67  Gal.  429-433,  7  Pac.  814,  tSL  BIVEB  ETO.  B.  B.  GO.  ▼.  FIELD. 
Bight  to  Belocate  Ballroad.    See  note,  86  L.  B.  A.  512. 

67  Gal.  433-437,  7  Pac.  819,  GITT  OF  LOS  ANOELES  ▼.  SOUTHEBK 
PAGIFIG  B.  B.  GO. 

License  Tax  on  Steam  Ballroada  entering  Los  Angeles  is  valid. 

Approved  in  Los  Angeles  v.  Los  Angeles  Gas  etc.  Co.,  152  Oal, 
768|  93  Pac.  1007,  upholding  uniform  tax  on  all  engaged  in  busi- 
ness of  furnishing  gas,  heat,  light  and  power  in  Los  Angeles. 

67  GaL  438-441,  7  Pac.  817,  WENZEL  ▼.  GOBOffEBGIAL  INB.  GO. 

Gondition  In  Ihanrance  Policy  as  to  keeping  watchman  on  premises 
held  not  to  be  complied  with,  when  watchman*  habituallj  slept 
some  distance  away. 

Beaffirmed  in  Bankin  v.  Amazon  Ins.  Co.  (Cal.),  25  Pac.  262. 

67  GaL  441-444,  7  Pac.  848,  8HABP  T.  BLANKENSHIP. 

When  Owners  Fix  Disputed  Boundary  and  acquiesce  therein  for 
period  of  adverse  possession  by  limitation,  they  are  estopped  to 
dispute  correctness  of  such  line. 

Beaffirmed  in  Furst  v.  Satterfield,  44  Ind.  App.  618,  89  N.  £.  907, 
and  Welborn  y,  Kimmerling,  46  Ind.  App.  102,  89  N.  £.  519. 

67  GaL  444-447,  7  Pac.  906,  ESTATE  OF  DALBYMPLE. 
Burden  of  Proof  is  upon  Those  who  contest  probate  of  will. 
Approved  in  Clements  v.  McGinn  (Cal.),  33  Pac.  924,  following  rule. 

67  Gal.  447-461,  8  Pac.  49,  ABOXTELLO  ▼.  BOUB& 

In  Action  of  Ejectment  by  vendor  against  vendee  in  possession 
under  contract  of  purchase,  compliance  with  terms  of  contract  by 
vendee  is  defense  to  action. 

Approved  in  Talley  v.  Kingfisher  Imp.  Co.,  24  Okl.  475,  103  Pac. 
592,  following  rule. 

In  Action  of  Ejectment  where  defendant  pleads  executed  contract 
of  purchase  he  should  aver  price  paid  was  just  and  fair. 

Approved  in  Swanston  v.  Clark,  153  CaL  303,  95  Pac.  1119,  h6Iding 
defective  defendant's  plea  of  rescission  which  admitted  making 
valuable  improvements  by  plaintiff  but  averred  no  offer  to  com- 
pensate; Kiger  v.  The  McCarthy  Co.,  10  Cal.  App.  310,  101  Pac.  929, 
holding  defective  complaint  for  specific  performance  which  made  no 
allegation  as  to  adequacy  of  price;  Kerr  v.  Moore,  6  Cal.  App.  306, 
92  Pac.  107,  upholding  as  sufficient  averment  of  adequacy  of  pur- 
chase price  in  suit  for  specific  performance  of  contract  to  sell  land; 
Dondero  v.  O'Hara,  3  Cal.  App.  637,  86  Pac.  987,  holding  equitable 
defense  in  ejectment  should  have  been  pleaded;  Miller  v.  Wadding- 
ham  (Cal.),  25  Pac.  691,  holding  defendant  in  ejectment  who  based 
defense  on  equity  as  against  legal  title  should  make  such  fact  appear. 

Miscellaneous. — Cited  in  Burke  v.  Hours  (Cal.),  26  Pac.  102,  on  an* 
other  appeal. 
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67  OaL  451-462,  8  Pac  2,  MUBPHT  T.  UMSDISK. 

Bl|^  to  Ci^  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  406.  • 

e7  OaL  453-454,  7  Pac  710,  DALZELI.  y.  SUPEBIOB  OOUBT. 

Senriee  of  Notice  of  Appeal  within  statutory  time  is  essential  to 
appellate  jorisdiction. 

Approved  in  Nilea  ▼.  Gonzalez,  152  Cal.  93,  92  Pae.  75,  holding 
▼olnntary  appearance  in  appellate  conrt  waiver  of  notice;  State  v. 
Brown,  30  Nev.  499,  98  Pac.  872,  holding  immaterial  order  of  service 
and  of  filing  of  notice  of  appeal  from  justice's  court;  Peter  v. 
Kalez,  11  Idaho,  560,  83  Pac.  528,  discussing  sutBcieney  of  service 
of  notice  of  motion  for  new  trial. 

67  OaL  457,  8  Pac  89^  LUTZ  ▼.  0HBI8TT. 

Order  Befnsfng  to  Set  Aside  Order  distributing  estate  of  decedent 
and  settling  final  account  of  executor  is  not  appealable. 

Approved  in  In  re  Kelly's  Estate,  31  Mont.  357,  78  Pae.  579,  fol- 
lowing rule;  In  re  Seymour,  15  Cal.  App.  290,  114  Pac.  1024,  appeal 
does  not  lie  from  probate  order  directing  manner  of  disposing  bf 
decedent's  body. 

67  OaL  468-461,  8  Pac.  12,  SHUlfWAT  ▼.  LEAKET. 

In  Absence  of  Proof,  Law  of  another  state  is  presumed  to  be  same 
as  in  this  state. 

Ai^roved  in  O'Sullivan  ▼.  Griffith,  153  Cal.  507,  95  Pac.  875,  Es- 
tate of  Mackay,  3  Cof.  Prob.  341,  Wilhite  v.  Skelton,  5  Ind.  Ter. 
631,  82  S.  W.  935,  and  Easton  v.  George  Wostenholm  ft  Son,  137 
Fed.  530,  70  C.  C.  A.  108,  all  following  rule. 

Presnmptlon  as  to  Law  of  other  states.    See  note,  21  L.  B.  A.  469. 

How  Oase  Determined  When  Proper  foreign  law  not  proved.  See 
note,  67  L.  B.  A.  43. 

Conflict  of  Laws  as  to  matrimonial  property.  See  note,  57  L.  B.  A* 
355. 

67  OaL  461-464,  8  Pac.  14,  QUINN  ▼.  WINBMTLLEB. 

OiMudnsiTsness  of  EstabUshed  Boundaries.  See  note,  110  Am.  St. 
Bep.  688. 

67  OaL  464-469,  8  Pac.  40,  FBIENI>  ETO.  LUMBEB  00.  ▼.  MnJiEB. 

Loss  Besoltlng  to  Vendee  from  failure  to  realize  upon  contract 
with  third  person  ia  too  remote  to  be  recovered  as  damages  from 
vendor  for  delay  in  delivering  goods. 

Approved  in  Pacific  Club  v.  Commercial  etc.  Ins.  Co.,  12  Cal.  App. 
509,  107  Pac.  731,  holding  allegation  that  earthquake  broke  water- 
mains  and  so  prevented  extinguishment  of  fire  insufficient  to  show 
earthquake  was,  in  legal  contemplation,  cause  of  fire. 

Loss  of  Profits  of  Sale  or  purchase  as  damages.  See  note,  52  L.  B. 
A.  227. 

67  Oal.  472-478,  8  Pac.  36,  ABNOLD  ▼.  KAHN. 

Service  of  Process  Snflldent  to  constitute  dne  process  of  law.  See 
note,  50  li.  B.  A.  581. 
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67  Oal.  474-477,  8  Pac.  31,  LOWDEN  v.  FEET. 

Abandonment  or  Loss  of  Bights  of  prior  appropriatora  of  water. 
See  note,  30  L.  R.  A.  267. 

67  Oal.  477-482,  8  Pac.  17,  BULIiABD  ▼.  STONE. 

Market  Value  of  Oonunodity  in  action  for  damages  for  failure  to 
deliver  is  determined  according  to  section  3354,  Civil  Code. 
^  Distinguished  in  Connell  v.  Harron,  7  Cal.  App.  748,  95  Pac.  917, 
holding  price  at  which  other  machines  of  different  patterns  could 
be  purchased  in  nearest  market,  though  similar  to  machine  pur- 
chased, could  not  be  deemed  equivalent  of  machine  purchased. 

By  Market  Value  is  Meant  price  for  which  equivalent  eould  be 
reasonably  and  fairly  purchased  at  or  near  place  where  property 
should  have  been  delivered  and  within  reasonable  time  thereafter. 

Approved  in  Bedhead  Bros.  v.  Wyo.  Cattle  Investment  Co.,  126 
Iowa,  421,  102  N.  W.  147,  following  rule. 

When  Defendant  Neglected  to  Move  to  strike  out  allegation  of 
special  damage  and  did  not  object  to  testimony  thereon,  he  cannot 
assign  admission  of  such  evidence  as  error. 

Approved  in  Durkee  v.  Chino  Land  &  Water  Co.,  151  Cal.  571, 
91  Pac.  393,  holding  when  action  was  tried  on  assumption  that  cer- 
tain rule  of  damages  was  correct,  defendant  against  whom  judgment 
was  given  cannot  question  it  on  appeal;  Southwestern  Cotton  Seed 
Oil  Co.  V.  Bank  of  Stroud,  12  OkL  179,  70  Pac.  206,  refusing  to 
review  alleged  error  not  assigned  for  review  by  petition  in  error 
as  well  as  by  motion  for  new  trial. 

67  Cal.  483-485,  8  Pac.  34,  AXTELL  ▼.  GBBIiACH. 

Sale  of  Land  for  Delinquent  Taxes  for  any  sum  in  excess  of  amount 
chargeable  by  law  is  void. 

Approved  in  Remmer  v.  Hotchkiss,  14  Cal.  App*  561,  following 
rule;  Hotchkiss  v.  Hansberger,  15  Cal.  App.  606,  115  Pac.  958,  hold- 
ing void  tax  deed  showing  on  face  amount  for  which  property  was 
sold  was  excessive. 

Injunction  may  be  Granted  against  issuance  of  void  tax  deed  to 
make  effectual  principal  relief  in  suit  to  quiet  title. 

Approved  in  Dorris  v.  McManus,  3  Cal.  App.  582,  86  Pac.  912, 
holding  injunction  merely  ancillary  to  principal  relief  in  action  to 
quiet  title  and  could  not  injure  appellant. 

67  Oal.  485-490,  8  Pac.  22,  BOSTON  TUNNEL  CO.  ▼.  McKENZIB. 

Motion  for  New  Trial  cannot  be  based  on  ground  of  insufficiency 
of  evidence  to  support  judgment. 

Eeaffirmed  in  Elizalde  v.  Murphy,  11  Cal.  App.  41,  103  Pac.  907,  and 
Caldwell  v.  Wells,  16  Idaho,  463,  101  Pac.  813. 

Notice  of  Motion  for  New  Trial  on  ground  of  insufficiency  of  evi- 
dence to  support  findings  is  valid. 

Approved  in  Haight  v.  Tryon  (Cal.),  34  Pac.  713,  following  rule. 

Tax  Sale  for  Amount  in  Excess  of  what  is  lawfully  chargeable  is 
void. 

Approved  in  Remmer  v.  Hotchkiss,  14  Cal.  App.  562,  following 
rule;  Hotchkiss  v.  Hansberger,  15  Cal.  App.  606,  115  Pac.  958,  hold- 
ing void  tax  deed  showing  on  face  amount  for  which  property  was 
sold  was  excessive. 
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67  CaL  491-493,  8  Pac.  20,  SEED  y.  DBAI8. 

Witness  Galled  to  Testify  as  to  value  of  land  must  possess  means 
to  form  intelligent  opinion. 

Approved  in  Norris  v.  Grandall  (Oal.)»  65  Pac.  571,  holding  lawyer 
engaged  for  twenty  years  as  examiner  of  titles  for  loan  companies, 
who  testifies  he  is  acquainted  with  value  of  certain  lands,  should 
be  permitted  to  testify  thereto. 

«7  C!aL  497-500,  8  Pac.  27,  BEYNOLDS  ▼.  SNOW. 
Irregularities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  81. 

67  Oal.  500-601,  8  Pac.  45,  CAMEBON  ▼.  OABBOLL. 

Court  may  in  Its  Sound  I>iscretion  set  aside  judgment  rendered  on 
failure  of  defendant  to  appear  at  trial. 

Approved  in  Biddle  v.  Quinn,  32  Utah,  352,  90  Pac.  896,  holding 
court  could  set  aside  judgment  had  on  failure  of  defendant  to  ap- 
pear when  plaintiff  had  violated  court  rule  in  regard  to  giving  notice 
of  setting  cause  on  calendar. 

67  CaL  501-503,  8  Pac.  43,  BEOLAMATION  DISTBICT  v.  PABVIN. 
Who  is  Beal  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.     See  note,  64  L.  B.  A.  620. 

67  CaL  50S-505,  8  Pac.  37,  O'BBIEN  ▼.  COLUSA  COUNTY. 

Section  3804,  Political  Code,  does  not  authorize  board  of  super- 
visors to  order  refund  of  license  tax  erroneously  or  illegally  col- 
lected. 

Approved  in  Trower  v.  San  Francisco,  157  Cal.  769,  109  Pac. 
620,  holding  fees  illegally  exacted  by  county  clerk  not  recoverable 
under  this  section. 

Bight  to  Becover  License  Fee  unlawfully  exacted  under  color  of 
authority.    See  note,  22  L.  B.  A.  866,  868. 

Becovery  Back  of  Voluntary  Payment.  See  note,  94  Am.  St.  Bep. 
437. 

67  CaL  505-511,  8  Pac.  59,  FBESNO  ENTEBPBISE  CO.  ▼.  ALLEN. 

Sureties  are  Liable  on  Bond  of  officer  of  corporation  only  for  his 
defaults  during  term  for  which  elected. 

Approved  in  Ida  County  Sav.  Bank  v.  Seidensticker,  128  Iowa, 
58,  111  Am.  St.  Bep. '189,  102  N.  W.  823,  following  rule. 

Liability  of  Sureties  on  official  bond  after  expiration  of  term  of 
office.     See  note,  103  Am.  St.  Bep.  933. 

Liability  of  Surety  upon  fidelity  bond  for  defalcations  subsequent 
to  reappointment  made  before  expiration  of  original  term,  or  during 
indefinite  term.     See  note,  11  L.  B.  A.  (n.  s.)  494. 

Bonds  Oiven  to  Individuals  and  private  corporations  are  subject 
of  private  contract,  by  which  parties  may  bind  themselves  in  any 
manner  or  to  any  extent,  not  violative  of  public  policy  or  positive 
statute. 

Approved  in  Humboldt  Sav.  etc.  Society  v.  Wennerhold  (Cal.),  20 
Pac.  555,  under  terms  of  bond  of  secretary  of  building  association, 
sureties  were  liable  for  moneys  received  by  him  and  entered  on 
pass-books  but  not  on  association  books^  and  appropriated  to  his 
own  use. 
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67  CtO.  61&>525,  8  Pac.  174,  BUTOHEB  T.  VAOA  VALLET  AND 
OLEAB  liAKE  B.  K.  CO. 

In  Actloa  Against  Bailroad  for  damages  ffom  fires  set  by  engines, 
eviden<06  of  other  similar  fires  along  track  is  admissible. 

Approved  in  Glanz  v.  Chicago  M.  &  St.  Paul  Bj.  Co.,  119  Iowa, 
616,  93  N.  W.  676,  following  rule;  Big  B.  Lead  Co.  v.  St.  Louis 
Iron  Mt.  etc.  B.  B.  Co.,  123  Mo.  App.  405,  101  S.  W.  639,  holding 
evidence  sufficient  to  warrant  inference  fire  was  started  bj  locomo- 
tive. 

Wliere  Oomplaint  Alleged  Fire  was  set  to  plaintiiPs  property  by 
defendant  suffering  it  to  escape  from  locomotive,  proof  that  fire 
was  first  set  to  adjacent  property  and  passed  thence  to  plaintiff's 
is  no  variance. 

Beaffirmed  in  Florida  etc.  By.  Co.  ▼.  Welch,  63  Fla.  163,  44  So.  255. 

67  OaL  526-631,  8  Pac.  84,  PEOPLB  ▼.  I.A  BITE. 

Swamp  and  Bedamation  District  is  public  corporation  for  inunicipal 
purposes. 

Approved  in  Mound  City  etc.  Co.  v.  Miller,  170  Mo.  256,  94  Am. 
St.  Bep.  727,  70  S.  W.  726,  60  L.  B.  A.  190,  reaffirming  rule;  People 
Y.  San  Joaquin  Valley  Agricultural  Assn.,  151  Cal.  805,  91  Pac.  744, 
holding  district  agricultural  association  public  corporation;  Whipple 
V.  Tuxworth,  81  Ark.  402,  99  S.  W.  90,  applying  rule  to  improve- 
ment district. 

Criticised  in  Bedamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App. 
405,  105  Pac.  280,  holding  reclamation  district  not  corporation  under 
section  284,  Civil  Code,  nor  under  section  1,  article  XII,  Constitu- 
tion, nor  municipal  corporation  under  section  6  of  same  article. 

Legality  of  Organization  of  reclamation  district  cannot  be  col- 
laterally attacked. 

Approved  in  Bedamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App. 
409,  105  Pac.  281,  following  rule. 

Corporation  De  Facto  may  Legally  Do  and  perform  every  act  which 
it  could  do  as  de  jure  corporation. 

Approved  in  Creditors*  Union  v,  Lundy,  16  Cal.  App.  571,  117 
Pac.  626,  corporation  de  facto  may  sue  on  note  assigned  to  it;  Beda- 
mation District  v.  McPhee,  13  Cal.  App.  388,  109  Pac.  1108,  uphold- 
ing assessment  made  by  de  facto  reclamation  district;  Bedamation 
Dist.  No.  70  V.  Sherman,  11  Cal.  App.  416,  105  Pac.  284,  upholding 
reclamation  district  assessment  made  by  de  facto  assessment  com- 
missioner; People's  Ditch  Co.  v.  Land  and  Water  Co.  (Cal.),  44 
Pac.  177,  holding  de  facto  corporation  may  assert  corporate  character 
against  all  the  world  except  in  direct  proceeding  by  attorney  gen- 
eral to  test  its  franchise;  Purdin  v.  Washington  Nat.  Bldg.  etc. 
Assn.,  41  Wash.  397,  83  Pac.  724,  holding  question  of  legality  of  irri- 
gation district  could  not  be  raised  in  suit  to  recover  land  sold  for 
nonpayment  of  irrigation  tax. 

67  Oal.  532-536,  8  Pac.  70,  WBIGHT  ▼.  OENTBAL  OALIFOBNIA 
COLONY  WATEB  CO. 

Stockholder  may  Vote  All  His  Shares  for  whole  number  of  directors 
to  be  elected,  or  cumulate  upon  one  candidate,  or  distribute  them 
among  as  many  candidates  as  he  sees  fit. 


59  NOTES  ON  CALIFOBNIA  BEP0BT8.    67  CaL  5a6>566 

Approved  in  People  ▼.  Deneen,  247  HI.  Z02,  93  N.  E.  442,  holding 
cumulative  voting  law  applies  to  primary  election  for  representatives 
to  General  Assembly;  State  v.  Swanger,  190  Mo.  576,  89  &  W.  876, 
2  li.  B.  A.  (n.  s.)  121,  holding  provision  that  each  share  shall  have 
one  vote  does  not  prevent  issue  of  preferred  stock  not  carrying 
voting  power. 

By-law  Bagnlation  of  Eleetloiu  by  private  cofporations.  See  note, 
18  L.  Bw  A.  584. 

67  OaL  536-^641,  8  Pac.  63,  OOAB  ▼.  MOULTON. 

No  Oonaideration  Need  be  Expressed  in  deed  in  order  to  give  it 
effect. 

Approved  in  Scholtz  v.  McLean  (CaL),  25  Pac.  430,  holding 
cestui  que  trust  who  had  joined  with  trustee  in  deed  to  trust  prop- 
erty could  not  complain  deed  passed  no  title  or  was  void  for  want 
of  consideration. 

Married  Woman  may  Make  any  contract  respecting  property  which 
she  could  make  if  unmarried. 

Distinguished  in  Bank  of  Commerce  v.  Baldwin,  14  Idaho,  81,  93 
Par..  506,  holding  married  woman  could  not  become  surety  for  an- 
other, such  contract  not  being  essential  to  enjoyment  of  her  separate 
estata 

Power  of  Married  Woman,  under  statute  giving  her  sole  control  of 

separate  estate,  to  become  surety.    See  note,  17  L.  B.  A.  (n.  s.)  678. 

< 

67  CaL  543-646,  8  Pac.  82,  8HIBLEY  ▼.  BISHOP. 

Brection  of  Wharf  Materially  Obstructing  access  to  private  prop- 
erty on  waterfront  will  be  enjoined  as  nuisance. 

Approved  in  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  797,  22  L.  B. 
A.  (n.  s.)  673,  87  C.  C.  A.  568,  following  rule;  Heine  v.  Both,  2 
Alaska,  422^  granting  injunction  against  continued  trespass  on  shore 
lands  in  front  of  plaintiff's  property  destroying  ingress  and  egress. 

Bight  to  Erect  Wharyes.    See  note,  40  L.  B.  A.  642. 

Bight  of  Owner  of  Upland  to  access  to  navigable  water.  See  note, 
40  L.  B.  A.  597. 

67  OaL  547-566,  56  Am.  Bap.  726^  4  Pac  473,  8  Pac.  46^  HIBBEBD 
▼.  SMITH. 

Written  Instrument  in  Form  of  conveyance  of  land  does  not  take 
effect  as  deed  unless  delivered  with  intent  it  shall  so  operate. 

Approved  in  McGrath  v.  Hyde  (Cal.),  21  Pac.  949,  and  Follmer 
▼.  Bohrer,  148  Cal.  758,  112  Pac.  546,  both  holding  evidence  showed 
delivery  of  deed;  Beebe  v.  Cofi^n,  153  CaL  177,  94  Pac.  768,  holding 
release  of  mortgage  delivered  to  mortgagor  in  sealed  envelope  with- 
out mortgagor's  knowledge  of  contents,  with  instructions  limiting  its 
taking  effect  until  after  death  and  kept  in  safe  deposit  box  of 
mortgagee,  not  to  be  gift  causa  mortis;  Drinkwater  v.  Hollar,  6 
Cal.  App.  122,  91  Pac.  666,  holding  delivery  of  deed  by  agent  of 
both  parties  without  authority  of  grantor  not  valid  delivery;  Towne 
V.  Towne,  6  CaL  App.  701,  92  Pac.  1052,  holding  presumption  of  in- 
tention to  deliver  deed  by  manual  tradition  and  continued  possession 
by  grantee  not  overcome;  Emmons  v.  Harding,  162  Ind.  164,  70  N. 
E.  145|  holding  evidence  of  delivery  to  grantee  sufficient  to  go  to 
jury. 
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Delivery  of  Deed  to  Third  Person,  or  record,  or  delivery  for 
record,  by  grantor.    See  note,  54  L.  R.  A.  874,  905. 

Upon  Execution  Sale  of  real  property,  purchaser  acquires  only  in- 
terest of  judgment  debtor  therein. 

Approved  in  Woods  v.  Kellerman,  3  Cal.  App.  425,  89  Pac.  359, 
holding  purchaser  at  execution  sale  under  junior  lien  took  land  sub- 
ject to  senior  liens.  « 

Sheriff's  Failure  to  Comply  with  law  in  execution  sale  does  not 
render  deed  void,  but  only  voidable  upon  application  of  parties  to 
the  writ. 

Approved  in  Weldon  v.  Rogers,  157  Cal.. 413,  108  Pac.  267,  hold- 
ing title  of  purchaser  at  sheriff's  sale  did  not  depend  upon  return 
of  writ;  Orton  v.  Brown,  113  Cal.  568,  45  Pac.  8«37,  holding  not 
void,  though  irregular,  execution  sale  of  several  articles  of  personal 
property  in  one  lot. 

67  Oal.  567-577,   8  Pac.  94,   SWIFT  ▼.   SAN  FRANCISCO   STOCK 
AND  EXCHANGE  BOARD. 

Where  by  Constitution  of  Voluntary  Association  a  payment  was  to 
be  made  upon  death  of  member  to  persons  designated  by  him,  and 
he  made  no  designation,  personal  representative  cannot  sue  therefor. 

Approved  in  Warner  v.  Modern  Woodmen  of  America,  67  Neb.  242, 
108  Am.  St.  Rep.  634,  93  N.  W.  400,  61  L.  R.  A.  603,  where  benefit 
certificate  of  fraternal  society  was  payable  to  legal  heirs  and  he 
died  without  heirs,  fund  reverts  to  society. 

Disposition  of  Fund  in  Benefit  Society  upon  failure  of  beneficiary. 
See  note,  17  L.  R.  A.  (n.  s.)  1085. 

Whether  Benefit  Association  is  an  insurance  company.  See  note, 
38  L.  R.  A.  38,  57. 

67  CaL  677-580,  8  Pac.  91,  LOWER  KINGS  BIVER  ETC.  DITCH 
CO.  ▼.  KINGS  RIVER  ETC.  CANAL  CO. 

Amended  Complaint  may  be  Filed  upon  proper  showing  after  ex- 
piration of  time  for  filing  such  without  leave. 

Approved  in  Carter  v.  Paige  (Cal.),  20  Pac.  730,  holding  filing 
amended  complaint  after  time  allowed  in  order  allowing  amendment 
to  be  irregularity  only. 

67  Cal.  680-582,  8  Pac.  93,  CARIT  ▼.  WILLIAMS. 

Pending  Appeal  from  Final  Order  after  judgment  for  payment  of 
money,  undertaking  on  appeal  being  waived,  but  no  appeal  having 
been  taken  from  judgment,  supreme  court  cannot  stay  execution  on 
judgment. 

Reaffirmed  in  Weldon  v.  Rogers,  154  Cal.  636,  637,  89  Pac.  1071. 

67  Cal.  582-584,  8  Pac.  185,  PELLIER  ▼.  GILLESPIE. 

Affidavit  Showing  Service  of  summons  on  defendants  in  same  county 
need  not  state  all  were  residents  of  same  county. 

Reaflirmed  in  Mantle  v.  Casey,  31  Mont.  411,  78  Pac.  592. 

In  Action  to  Foreclose  Mortgage,  allegation  that  grantee  of  mort- 
gagor agreed  to  pay  mortgage  debt  is  sufficient  to  sustain  personal 
judgment  against  grantee  for  deficiency. 

Approved  in  Heim  v.  Butin  (Cal.),  40  Pac.  41,  where  purchaser  of 
mortgaged  premises  agreed  to  assume  mortgage  debt,  both  purchaser 
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and  mortgagor  were  proper  parties  to  foreclosure,  and  mortgagor 
was  entitled  to  have  deficiency  judgment  entered  against  purchaser. 

Descriptioii  of  Fropeity  In  Mortgage  and  decree  examined  and 
held  sufficient. 

Approved  in  Merryman  v.  Kirby,  13  Cal.  App.  347,  109  Pac.  637, 
holding  description  of  land  in  complaint  in  ejectment  sufficient  to 
identify  it. 

67  CaL  585-689,  8  Pac.  181,  ESTATE  OF  8EEBRETT. 

Undelivered  Deed  and  Letter,  both  in  handwriting  of  deceased, 
construed  together  and  held  to  constitute  valid  will. 

Distinguished  in  In  re  Noyes'  Estate,  40  Mont.  197,  105  Pac.  1019, 
26  L.  R.  A.  (n.  a.)  1145,  holding  void  holographic  will  with  part  of 
date  printed;  In  re  Noyes*  Estate,  40  Mont.  238,  240,  106  Pac.  357, 
holding  letter  not  referring  directly  to  imperfectly  executed  will  could 
not  together  with  such  will  constitute  a  valid  will;  Grigsby  Legatees 
V.  Willis'  Estate,  25  Tex.  Civ.  5,  59  a  W.  576,  acknowledged  note 
written  by  testator  and  directed  to  her  daughter  held  to  be  codicil 
to  will;  Dexter  v.  Witte,  138  Wis.  80,  119  N.  W.  893,  deed  unambigu- 
ous on  face  and  not  explained  by  any  contemporaneous  writing  could 
not  be  probated  as  will. 

Wbat  Ck>n8titate8  a  Testamentary  Writing.  See  notee^  89  Am. 
St.  Rep.  495;  5  Cof.  Prob.  18. 

Lett^  as  Will.     See  note,  15  L.  R.  A.  636. 

Extrinsic  Evidence  to  Show  testamentary  character  of  instrument. 
See  note,  13  L.  R.  A.  (n.  s.)  1204.  • 

Holograpbic  Wills.  See  notes,  104  Am.  St.  Rep.  27,  29;  1  Cof. 
Prob.  433,  437,  439. 

67  Cal.  591-595,  8  Pac.  311,  MEADE  y.  WATSON. 

Sufficiency  of  Fences.    See  note,  22  L.  R.  A.  106. 

Miscellaneous. — Cited  in  Meade  v.  Watson  (Cal.),  8  Pac«  314,  com* 
panion  case. 

67  CaL  599-601,  8  Pac.  320,  WALKER  ▼.  SREM. 

Findings  are  not  Necessary  as  to  admitted  facts. 

Reaffirmed  in  Fouch  v.  Bates,  18  Idaho,  3«3,  110  Pac.  268. 

Where  Naked  Legal  Title  is  Acquired  by  mistake  in  including  land 
in  deed,  such  mistake  is  defense  to  action  of  ejectment  brought  by 
holder  of  legal  title,  without  reforming  deed. 

Reaffirmed  in  King  v.  Dugan,  150  Cal.  263,  88  Pac.  927. 

67  CaL  601-607,  8  Pac.  316,  BRICHMAN  v.  ROSS. 

When  Property  of  Defendant  is  found  in  possession  of  stranger, 
mere  production  of  writ  of  attachment  does  not  justify  its  seizure. 

Approved  in  McRae  v.  Lachman,  8  Cal.  App.  243,  96  Pac.  506,  hold- 
ing sheriff  must  justify  levy  of  writ  of  attachment  upon  property 
of  mortgagor  in  possession  of  mortgagee  by  showing  plaintiff  was 
creditor  of  mortgagor;  Cheeseman  v.  Fenton,  13  Wyo.  449,  110  Am. 
St.  Rep.  1010,  80  Pac.  826,  and  Moriund  v.  Johnson,  140  Mo.  App. 
354,  124  S.  W.  82,  both  holding  sheriff  must  show  validity  of  writ 
and  regularity  of  levy. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Am.  St.  Rep.  96. 
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67  Oal.  607-610,  8  Pac  377,  BODOEBS  ▼.  CENTBAL  PAOIFIO  B.  B. 
CO. 

It  is  Doty  of  Employer  to  inform  employee  of  special  risks  known 
to  employer,  and  failing  to  do  so  he  is  liable  for  injury  suffered 
from  such  risks. 

Approved  in  Bone  v.  Ophir  Silver  Min.  Co.,  149  Cal.  294,  86  Pac.  685, 
holding  mining  company  liable  for  injury  to  servant  due  to  unex- 
ploded  blasts,  location  of  which  he  was  ignorant;  Thompson  v.  Cal. 
Construction  Co.,  148  Cal.  37,  82  Pac.  368,  holding  employer  not  liable 
for  injury  to  employee  in  quarry  when  employee  had  equal  means 
of  knowing  danger  with  employer. 

Wbere  Negligence  of  Defendants  has  combined  with  act  of  God,  with 
inevitable  accident,  in  producing  injury  complained  of,  defendant  is 
liable. 

Approved  in  Bodgers  ▼.  Missouri  Pac.  By.  Co.,  75  Ean.  232,  121  Am. 
St.  Bep.  416,  88  Pac.  888,  holding  negligent  delay  in  carriage  of  goods 
not  amounting  to  conversion  did  not  render  carrier  liable  for  loss  of 
goods  at  destination  due  to  act  of  God. 

67  Cal.  610-614,  8  Pac.  440,  HOni.T  ▼.  BALDWIN; 

On  Breach  by  Seller  of  Either  implied  warranty  or  express  war* 
ranty  that  article  manufactured  and  sold  would  do  good  work  of 
particular  kind,  buyer  has  right  to  rescind  sale. 

Approved  in  liuitweiler  etc.  Engine  Co.  v.  Ukiah  Water  etc.  Co., 
16  Cal.  App.  206,  116  Pac.  710,  upholding  rescission  of  sale  and 
recovery  of  price  pftld  on  breach  of  warranty  on  sale  of  pump  war- 
ranted to  operate  without  pulsation  or  water  hammer. 

Bight  to  Beject  Ooods  for  breach  of  warranty.  See  note,  27  L.  B. 
A.  (n.  s.)  924. 

Implied  Warranty  of  Fitness  of  property  bought  for  special  pur- 
pose.   See  note,  22  L.  B.  A.  193,  196. 

67  CaL  615-621,  8  Pac.  436^  TAYIiOB  ▼.  CENTBAIi  PACIFIC  B.  B. 
CO. 

Findings  are  Unnecessary  as  to  facts  admitted  by  pleadings. 

Approved  in  Pratt  v.  Welcome,  6  Cal.  App.  478,  92  Pac.  501,  and 
Fouch  V.  Bates,  18  Idaho,  383,  110  Pac.  268,  both  following  rule. 

Possession  of  Land  to  Impai^t  notice  of  rights  of  holder  must  be 
actual,  open,  notorious  and  exclusive. 

Distinguished  in  Campbell  v.  Grennan,  13  Cal.  App.  485,  110  Pac. 
158,  holding  purchaser  who  purchased  lot  knowing  house  belonging 
to  another  extended  over  line  of  lot  took  subject  to  such  use. 

Effect  of  Possession  of  real  property  as  notice.  See  notes,  104  Am. 
St.  Bep.  337;  13  L.  B.  A.  (n.  s.)  65,  79,  86. 

67  CaL  621-623,  8  Pac.  379,  ENOS  ▼.  SUN  INSUBANCE  CO. 

Where  Fire  Insurance  Policy  Expressly  Exempts  insurer  from  being 
bound  by  act  not  stipulated  for  in  policy  on  application,  notice  to 
agent  as  to  matters  not  contained  in  either  does  not  bind  company. 

Approved  in  Cayford  v.  Metropolitan  Life  Ins.  Co.,  5  Cal.  App.  718, 
91  Pac.  267,  holding  local  solicitor  could  not  extend  time  of  payment 
of  premium  under  terms  of  policy,  and  policy  was  void  for  non- 
payment. 

Waiver  of  ProTisions  of  nonwaiver  or  written  waiver  of  f  o  :>'.::::  jij 
and  forfeiture  in  policies.    See  note,  107  Am.  St.  licp.  IJiI. 
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Effect  of  Konwalyer  Agreement  on  conditionB  existing  at  incep- 
tion of  policy.    See  note,  13  L.  B.  A.  (n.  8.)  856. 

Distinguished  in  Mackintosh  v.  Agricultural  Fire  Iub.  Co.,  150  Cal. 
449,  119  Am.  St.  Bep.  234,  89  Pac.  106,  holding  general  agent  could 
accept  increased  risk  for  increased  premium. 

67  CaL  624,  8  Pac.  883,  PEOPLE  ▼.  8TB0THEB. 

Aknendment  of  1884  to  Section  9,  article  XIII,  Constitution,  was 
properly  adopted. 

Approved  in  People  v.  Loomis,  135  Mich.  562,  98  N.  W.  264,  holding 
proposed  constitutional  amendment  was  sufficiently  entered  on  jour- 
nals of  both  houses. 

Effect  of  Noncompliance  with  prescribed  method  of  amending 
constitution.    See  note,  10  L.  B.  A.  (n.  s.)  152. 

67  CftL  627-632,  9    Pac.    833,    FBOPI£    ex    rel.    UESVEESON    ▼• 
THOMPSON. 

Irregnlarities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  69. 

67  OaL  634,  8  Pac.  446,  ORANGEBS'  BUSINESS  ASSN.  Y.  OLABK. 

In  Action  by  Oorporation  to  foreclose  mortgage  given  for  money 
loaned  by  corporation,  mortgagor  is  estopped  to  deny  power  of 
corporation  to  make  the  contract. 

Approved  in  Frese  v.  Mutual  Life  Ins.  Co.,  11  Cal.  App.  394,  105 
Pac.  269,  holding  beneficiary  of  life  policy  could  not  claim  procure- 
ment of  loan  and  assignment  of  policy  as  security  was  ultra  vires^ 
when  fully  executed  prioi^  to  death  of  insured. 

67  OaL  636-637,  8  Pac.  444,  SWEENEY  V.  STANFORD. 

Partnendiip  Doing  Bnsiness  under  fictitious  name  must  comply 
with  section  2468,  Civil  Code,  as  prerequisite  to  suit  by  partnership. 

Approved  in  Sotton  &  Co.  v.  Coast  Trading  Co.,  49  Wash.  701, 
96  Pac.  431,  upholding  contract  of  partnership  made  before  filing 
certificate,  but  such  filing  is  prerequisite  to  bringing  suit. 

Distinguished  in  Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158  Cal. 
577,  112  Pac.  458,  negative  allegation  in  defense  that  plaintiff  cor- 
poration had  not  paid  license  tax  must  be  proven  by  defendant; 
Nicholson  v.  Auburn  .Gold  Min.  etc.  Co.,  6  Cal.  App.  548,  92  Pac. 
651,  holding  failure  to  file  certificate  avoidable  only  by  plea  in 
abatement,  and  compliance  with  statute  before  filing  such  plea  is 
Buficient;  In  re  Farmers'  Supply  Co.,  170  Fed.  504,  holding  partner- 
ship need  not  file  certificate  as  condition  to  suing  in  federal  courts. 

67  OaL  637-642,  8  Pac  497,  ESTATE  OF  SWAIN. 

When  Olaima  have  Been  Allowed  by  administrator,  burden  of 
proving  them  improperly  allowed  is  upon  one  who  seeks  to  set  them 
aside. 

Approved  in  Shiels  v.  Nathan,  12  Cal.  App.  616,  108  Pac.  39,  and 
In  re  More's  Estate  (Cal.),  54  Pac.  150,  both  following  rule. 

Allowance  of  Certain  Claims  against  estate  defectively  verified  sus- 
tained in  subsequent  contest  by  heirs. 

Approved  in  Empire  State  Min.  Co.  v.  Mitchell,  29  Mont.  59,  74 
Pac.  81,  upholding  affidavit  of  attorney  of  corporation  in  presenting 
claim  against  estatOi  when  affidavit  recited  all  officers  were  absent 
from  county. 
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Statement  of  Olalnui  against  estates  of  decedents.  See  notes,  130 
Am.  St.  Rep.  313,  320;  5  Cof.  Prob.  299,  306. 

"Claim"  Against  Estate  Refers  to  such  debts  or  demands  against 
decedent  as  might  have  been  enforced  against  him  in  lifetime  hy 
personal  actions  for  recovery  of  money,  and  npon  which  money  judg- 
ment could  have  been  rendered. 

Approved  in  Houtz  v.  Commissioners  of  Uinta  Co.,  11  Wyp.  171, 
70  Pac.  &43,  following  rule. 

67  OaL  643-645,  8  Pac.  514,  OUABDIANSHIP  OF  DANNEKEB. 

Where  Oonrts  of  Two  Counties  have  equal  rights  of  jurisdiction 
over  guardianship,  that  of  court  first  a^aching  is  exclusive. 

Approved  in  Guardianship  of  Tread  well,  3  Cof.  Prob.  316,  and 
Estate  of  Deisen,  2  Cof.  Prob.  466,  467,  both  following  rule;  In  re 
Burton,  5  Cof.  Prob.  237,  applying  rule  to  suit  in  equity. 

67  CaL  646-651,  8  Pac.  600,  PEOPLE  v.  ROBERTSON. 

Where  Defendant  in  Murder  Case  commenced  the  affray,  he  must, 
to  plead  self-defense,  have  really  and  in  good  faith  sought  to  with- 
draw from  combat  before  act  was  committed. 

Approved  in  People  v.  Reed  (Cal.),  52  Pac.  836,  holding  defendant 
had  not  abandoned  quarrel  and  did  not  sustain  plea  of  self-defense; 
People  V.  Button  (Cal.),  38  Pac.  202,  holding  defendant  had  sought 
to  withdraw  before  homicide,  and  killed  in  self-defense;  State  v. 
Shockley,  29  Utah,  40,  88,  110  Am.  St.  Rep.  639,  80  Pac.  870,  887, 
holding  abandonment  of  quarrel  by  aggressor  before  killing  in 
alleged  self-defense  not  shown. 

Right  of  Self-defense  by  original  aggressor.  See  notes,  109  Am. 
St.  Rep.  823;  45  L.  R.  A.  698,  702. 

Criminal  I«aw.    See  note,  110  Am.  St.  Rep.  665. 

Court  may  Refuse  to  Call  for  prosecution  eye-witnesses  of  commis- 
sion of  crime. 

Reaffirmed  in  Dillon  v.  State,  137  Wis.  660,  119  N.  W.  354. 

67  Cal.  652-655,  8  Pac.  504,  DENT  ▼.  BIRD. 

Miscellaneous. — Cited  in  Hall  v.  Hebard  (Cal.),  8  Pac.  507,  com- 
panion case. 

67  Cal.  656-657,  8  Pac.  594,  TAYI<OR  v.  MIDDLETON. 

In  Ejectment  for  Mining  Claim,  whether  prior  location  shown  by 
evidence  was  abandoned  or  forfeited  is  question  for  jury. 

Reaffirmed  in  Gear  v.  Ford,  4  Cal.  App.  562,  88  Pac.  603. 

Iiocation  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  860. 

67  CaL  657-659,  8  Pac.  523,  MTRES  v.  8URRTHNE. 

Agent  Employed  to  Exchange  real  estate  cannot  recover  compen- 
sation unless  services  were  performed  under  contract  in  writing  sub- 
scribed by  principal. 

Approved  in  Perkins  v.  Cooper  (Cal.),  24  Pac.  377,  holding  agent 
to  sell  real  estate  could  not  recover  commission  from  executors  as 
individuals  when  his  authority  was  a  letter  from  one  executor  only 
as  executor;  Beahler  v.  Clark,  32  Ind.  App.  226,  68  N.  £.  614,  deny- 
ing recovery  on  common  count  for  services  rendered  for  procuring 
purchaser  for  real  estate  when  broker's  contract  was  not  in  writing. 
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DistiDgnislied  in  Peiree  v.  Wheeler,  44  Wash.  929,  87  Pac.  362, 
holding  lack  of  written  authority  of  agent  to  sell  land  did  not  affect 
validity  of  eontract  of  sale  in  suit  for  specific  performance. 

Necessity  That  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  B. 
A.  (n.  8.)  935. 

67  Oal.  669-661,  8  Pac  501,  laAKE  PLEASANTON  WATER  CO.  ▼. 
CONTBA  COSTA  WATEB  CO. 
Judicial  Power  Over  Eminent  Domain.    See  note,  22  L.  B.  A.  (n.  s.) 
157,  15S. 

67  CaL  661-663,  8  Pac.  507,  HIBSCHFEIJ)  ▼•  CROSS. 

Probate  Court  is  Guardian  of  estates  of  deceased  persons  and  has 
control  of  person  appointed  by  it  to  administer  estate,  subject  to 
review  as  provided  by  law. 

Beaffirmed  in  In  re  More's  Estate  (Cal.),  54  Pac.  150. 

67  CaL  663-664,  8  Pac.  595,  OAKLAND  GAS  LIGHT  CO.  ▼. 
DAMEBON. 

Finding  That  Action  was  not  Barred  by  statute  of  limitations,  or 
by  sections  of  code  specified  is  sufficient. 

Approved  in  Ybarra  v.  Sylvany  (Cal.),  31  Pac.  1115,  and  Luco 
V.  Toro  (Cal.),  18  Pac.  868,  both  holding  sufficient,  as  not  stating 
mere  conclusion  of  law,  finding  that  action  has  barred  by  code  sec- 
tions pleaded;  Lillis  v.  People  Ditch  Co.  (Cal.),  29  Pac.  781,  uphold- 
ing finding  that  "action  is  barred  by  statute  of  limitations." 

In  Ejectment,  Where  Possession  is  by  tenants,  landlord  may  be 
joined  with  them  as  defendant. 

Approved  in  Moore  v.  Moore  (Cal.)|  34  Pac.  91,  following  rule. 

n  Oal.  Notei^-6 
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68  CaL  1-4,  8  Pac  609,  flOBIVENEB  T.  DIETZ. 

SegnlArity  of  Affidavit  for  attachment  cannot  be  collaterally  at- 
tacked by  strang^er  to  snit. 

Approved  in  Hillman  v.  Griffin  (Cal.)i  59  Pae.  .195,  following  role; 
Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App.  745,  91  Pac.  418,  holding 
in  action  on  bond  given  to  release  attachment  validity  of  attachment 
and  truth  of  affidavit  could  not  be  questioned;  Ballew  v.  Toung,  24 
Old.  194,  193  Pac.  028,  holding  intervener  in  attachment  proceeding 
who  claims  attached  property  could  only  make  such  objections  to 
irregularity  of  attachment  as  could  be  made  by  attack  in  collateral 
proceeding. 

BAgbt  of  Orediton  to  <)aestlon  validity  of  attachment.  See  note, 
35  Ii.  B.  A.  777. 

68  CaL  &-8»  8  Pac  606,  8TEWA&T  ▼.  TATLOB. 

Judgment  in  Beplevin  must  be  in  alternative. 

Beaffirmed  in  Hynes  v.  Barnes,  30  Mont.  27,  75  Pac.  523. 

Pending  Appeal  ttom  Order  denying  motion  for  new  trial,  lower 
court  has  no  authority  to  vacate  or  set  aside  same. 

Approved  in  Hynes  v.  Barnes,  30  Mont.  28,  75  Pac.  524,  and  Aetna 
Ins.  Co.  V.  Thompson,  34  Wash.  615,  76  Pac.  107,  both  following  rule. 

68  OaL  11,  8  Pac.  617,  BABTON  ▼.  BBOWK.' 

Liability  of  Ministerial  OiXlcers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Am.  St.  Bep.  118. 

68  Oal.  l£-16,  8  Pac  593»  LAKE  00I7NTT  v.  8ULPHUB  BANS 
ETC.  MIK.  OO. 

Mining  Company  ia  Estopped,  in  action  to  collect  taxes,  to  ques- 
tion sufficiency  of  description  of  property  furnished  assessor  by  its 
superintendent. 

Approved  in  Inland  Lumber  etc.  Co.  v.  Thompson,  11  Idaho,  515, 
114  Am.  St.  Bep.  274,  83  Pac.  935,  holding  one  furnishing  assessor 
with  list  of  his  property  is  thereafter  estopped  to  deny  ownership 
in  action  to  collect  taxes. 

(67) 
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68  CaL  17-18,  8  Pac.  502,  JAMISON  ▼.  SIMON. 

Oral  Contract  for  Sale  of  Wool,  no  part  of  price  having  been  paid, 
IB  invalid  when  buyer  accepted  no  part  of  wool. 

Approved  in  Tinkelpaugh-Eimmel  Hardware  Co.  v.  Minn.  etc. 
Machine  Co.,  20  OkL  191,  95  Pac.  428,  holding  complaint  on  oral 
contract  failed  to  state  cause  of  action,  since  no  payment  or  accept- 
ance of  goods  was  alleged;  Grant  v.  Milam,  20  Okl.  675,  95  Pac. 
425,  holding  unenforceable  contract  for  goods  in  excess  of  fifty  dol- 
lars, for  which  no  written  memorandum  was  signed. 

Acceptance  of  Goods  to  Satisfy  statute  of  frauds.  See  note,  96 
Am.  St.  Bep.  216. 

68  Oal.  24-26,  8  Pac.  609,  HAUa  v.  SUPEBIOB  OOUBT. 

Order  of  Service  of  Notice  of  appeal  from  justice's  court  and  of 
filing  undertaking  therein  is  immaterial. 

Approved  in  State  v.  District  Court,  32  Utah,  422,  91  Pac.  135, 
following  rule;  Kraker  v.  Superior  Court,  15  Cal.  App.  653,  115  Pac. 
664,  arguendo. 

Distinguished  in  State  v.  District  Court,  34  Mont.  118,  115  Am.  St. 
Bep.  522,  85  Pac.  873,  holding  filing  notice  of  appeal  must  precede 
or  be  contemporaneous  with  service  thereof  on  adverse  party. 

Superior  Conrt  can  Neither  Oive  to  itself  jurisdiction  of  appeal 
from  justice's  court  by  holding  insufficient  bond  sufficient,  nor  devest 
itself  of  jurisdiction  by  holding  sufficient  bond  insufficient. 

Approved  in  dissenting  opinion  in  People  v.  Latimer,  160  Cal.  722, 

117  Pac.  1054,  majority  refusing  to  review  superior  court's  order  dis- 
solving attachment  against  bank  official  for  refusal  to  testify  before 
board  of  equalization,  where  board  had  then  finally  adjourned; 
Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  480,  114  Pac.  980, 
issuing  writ  of  mandate  to  compel  superior  court  to  try  appeal  from 
justice  court  which  it  had  improperly  dismissed  for  want  of  juris- 
diction; Babin  v.  Pierce,  10  Cal.  App.  736,  103  Pac.  772,  arguendo. 

Denied  in  McGowan  v.  Superior  Court,  13  Cal.  App.  154,  109  Pac. 
36,  holding  superior  court  had  jurisdiction  to  hear  and  determine 
motion  to  dismiss  appeal  from  justice's  court. 

Miscellaneous.— Cited  in  Hall  v.  Superior  Court,  71  CaL  551,  12 
Pac.  672,  on  another  appeal. 

68  Oal.  29-31,  9  Pac.  187,  SHABON  ▼.  SHABON. 

In  Action  on  Note  Defense  that  consideration  was  illegal  must  be 
specially  pleaded  if  complaint  does  not  disclose  illegality. 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  CaL  App.  768, 

118  Pac.  &5,  applying  rule  to  defense  that  note  was  given  to  defraud 
creditors  and  holding  it  proper  to  refuse  cross-examination  as  to 
nature  and  amount  of  consideration  paid;  Bucker  v.  BoUes,  133  Fed. 
861,  67  C.  C.  A.  30,  holding  defense  to  action  on  contract  that  it 
is  void  as  against  public  policy  could  not  be  proven  unless  specially 
pleaded. 

Miscellaneous. — Cited  in  Sharon  v.  Sharon,  75  CaL  1,  16  Pac.  34^, 
and  Sharon  v.  Sharon,  68  Cal.  326,  9  Pac.  187,  both  other  appeals. 

68  OaL  85-37,  8  Pac.  513,  HEINLEN  v.  FBESNO  OANAL  ETO.  OO. 
laiAbility  of  Water  Companies.    See  note,  81  Am.  St.  Bep.  494. 
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68  CftL  43-52,  6  Pac.  97,  8  Pac.  621,  I£E  DOON  v.  TESH. 

In  Action  by  Advene  Claimants  to  determine  right  of  possession 
of  mining  claim,  plaintiffs  must  allege  they  are  citizens  or  have  de- 
clared intentions  to  become  citizens  of  United  States. 

Reaffirmed  in  Alljn  y.  Schultz,  5  Ariz.  159,  48  Pac.  963. 

laocation  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  813. 

68  CaL  52-^4,  8  Pac.  627,  GERMAN  8AVINGH3  ETC.  SOCIETY  v.' 
HUTCHINSON. 

Written  Agreement  Execnted  After  Note  and  mortgage  are  due 
reciting  their  execution  and  recordation  and  agreeing  to  extend  time 
for  payment  is  renewal  under  section  2922;  Civil  Code. 

Approved  in  Moore  v.  Oould,  151  Cal.  727,  91  Pac.  618,  written 
instrument  executed  by  attorney  in  fact  considered  and  held  to  be 
renewal  of  note  and  mortgage. 

Authority  of  One  of  Several  executors  or  administrators.  See 
notes,  127  Am.  St.  Rep.  386;  5  Cof.  Prob.  382. 

68  Cal.  57-67,  8  Pac.  673,  TEHAMA  COUNTT  v.  BRYAN. 

Where  Complaint  States  Facts  essential  to  recovery,  but  does  so 
imperfectly,  demurrer  thereto  must  be  specially  directed  against  very 
defects. 

Approved  in  The  Union  Ice  Co.  v.  Doyle,  6  Cal.  App.  28i8,  92  Pac. 
114,  upholding  sufficiency  of  avetment  of  mistake  in  description  of 
deeds  in  absence  of  special  demurrer. 

Under  Section  1241,  Code  of  Civil  Procedure,  supervisors  must  de- 
termine necessity  of  use,  public  character,  route  and  termini  of  road, 
land  necessary  therefor,  and  apparent  ownership  before  taking  any 
steps  to  condemn  such  land. 

Approved  in  County  of  Sacramento  v.  Glann,  14  Cal.  App.  785, 
113  Pac  362,  holding  determination  of  such  board  as  to  such  matters 
conclusive  as  against  collateral  attack. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22 .  L.  R.  A. 
(n.  s.)  20,  113. 

Section  1249,  Code  of  Civil  Procedure,  providing  value  of  land 
sought  to  be  "Condemned  should  be  determined  as  of  date  of  summons, 
is  valid. 

Reaffirmed  in  Los  Angeles  v.  Gager,  10  Cal.  App.  381,  102  Pac.  19. 

Right  to  Set  Off  Benefits  against  damages  on  condemnation.  See 
note,  9  It.  R.  A.  (n.  s.)  829. 

68  CaL  6^72,  58  Am.  Rep.  1,  8  Pac.  645,  PIERCE  v.  OUITTARD. 

Use  of  Trade  Name  or  Mark  but  slightly  differing  from  one  in  use 
by  another,  and  calculated  to  mislead  purchasers,  will  be  enjoined. 

Approved  in  Nesne  v.  Sundet,  93  Minn.  300,  106  Am.  St.  Rep.  439, 
101  N.  W.  491,  enjoining  corporation  from  using  trade  name  law- 
fully adapted  prior  thereto  by  copartnership  engaged  in  same  busi- 
ness; Rickard  v.  Caton  College  Co.,  88  Minn.  247,  92  N.  W.  959, 
enjoining  use  by  another  private  school  of  name  imitating  name  of 
established  school;  Drake  Medicine  Co.  v.  Glessner,  68  Ohio  St.  359, 
67  N.  £.  728,  enjoining  use  by  another  of  name  for  proprietary  rem- 
edy resembling  one  already  in  use;  dissenting  opinion  in  Italian-Swiss 
Colony  V.  Italian  Vineyard  Co.,  158  Cal.  259,  110  Pac.  916,  majority 
holding  "Tipo,"  as  used  to  designate  wine,  not  capable  of  being 
adopted  as  trademark. 
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Distinguished  in  Italian-Swiss  Golon7  v.  Italian  Vineyard  Co.,  159 
Cal.  256,  110  Pac.  914,  holding  "Tipo,"  as  used  to  describe  wine, 
not  to  be  capable  of  adoption  as  trademark;  Millbrae  Co.  t.  Taylor 
(Cal.),  37  Pac.  237,  holding  where  use  of  trade  name  was  fraud  on 
public,  party  using  it  could  not  seek  to  enjoin  another  from  using 
similar  name;  Esselstyn  v.  Holmes,  42  Mont.  518,  114  Pac.  120,  hold- 
ing plaintiff  not  entitled  to  exclusive  use  of  name  "Owl  Creek  Coal,'' 
as  trade  name  for  coal  mined  from  district  known  as  Owl  Creek 
coal-field,  in  which  there  was  competitive  mining. 

What  Words  or  Phrases  may  constitute  a  valid  trademark.  See 
note,  85  Am.  St.  Bep.  84. 

Infringement  of  Trademark  by  similarity  of  name.  See  note,  14 
L.  B.  A.  245. 

68  Oal.  73-78,  8  Pac.  849,  OHBISTT  ▼.  8PBINO  VAIXET  WATEB- 
WOBXa. 

Judgment  In  Partition  is  conclusive  upon  all  parties  thereto  as  to 
whatever  title  or  claim  they  had  when  judgment  was  rendered. 

Approved  in  Phillips  v.  Winter  (Cal.),  37  Pac  155,  party  to  par- 
tition suit  who  acquires  independent  title  by  deed  pending  suit  and 
before  decree,  and  does  not  assert  such  title  in  action,  is  concluded 
by  judgment  from  setting  up  such  title  in  subsequent  action  for 
partition;  dissenting  opinion  in  Carter  v.  White,  134  N.  C.  480,  101 
Am.  St.  Bep.  853,  46  S.  E.  988,  majority  holding  one  to  whom  part 
of  land  was  partitioned  guilty  of  trespass  in  going  upon  other  part 
although  he  claimed  undivided  interest  therein  by  deed  subsequent 
to  partition  from  one  not  party  to  partition  suit. 

Oonclnslveness  of  Judgment  in  partition  suit.  See  note,  124  Am, 
St.  Rep.  714. 

Effect  of  Oompnlsory  Partition.  See  note,  101  Am.  St.  Bep.  872, 
875. 

68  Oal.  78-.80,  6  Pac.  623,  8  Pac.  699,  WOOD  v.  B&ADT. 

Superiority  of  Lien  of  Local  assessment  over  prior  lien.  See  note, 
36  li.  B.  A.  378. 

68  OaL  82-91,  8  Pac.  679,  SPENOEB  ▼.  HOUGHTON. 

Service  npon  Guardian  who  has  left  state  of  notice  in  proceeding 
to  compel  accounting  may  be  made  by  publication. 

Distinguished  in  Michigan  Trust  Co.  v.  Perry,  175  Fed.  674,  99 
C.  C.  A.  221,  holding  court  could  not  enter  money  judgment  against 
guardian  in  action  for  accounting  when  guardian  was  served  by  pub- 
lication while  absent  from  state. 

68  OaL  91-95,  8  Pac.  641,  McGEE  ▼.  SAN  JOSE. 

One  Person  cannot,  Without  Authority,  pay  debt  of  another  and 
charge  amount  so  paid  against  party  for  whose  benefit  payment  was 
made. 

Reaffirmed  in  Charnock  v.  Jones,  22  S.  D.  135,  115  N.  W.  1073. 

Effect  of  Payment  of  Debt  by  volunteer  or  stranger  to  original 
undertaking.    See  note,  23  L.  B.  A.  125,  126. 

68  Cal.  95-98,  8  Pac.  660,  GANAHL  ▼.  80HEB. 

Action  by  Heirs  of  Deceased  Intestate  to  recover  real  property 
sold  by  one  acting  as  administrator  under  probate  act  and  by  order 
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of  probata  eonrt  miut  be  brought  within  three  yeare  next  after  sale, 
or  within  three  years  after  majority,  although  tale  was  void  by 
reason  of  invalidity  of  appointment  of  admiuistrator. 

Approved  in  O'Keefe  v.  Behrens,  73  Kan.  478,  85  Pae.  S5S,  ft 
Lu  B.  A.  (n.  s.)  354,  holding  action  to  set  aside  sale  by  administrator 
void  for  want  of  notice  to  heirs  must  be  commenced  within  five  yeara 
from  recordation  of  deed. 

Effect  of  Void  Proceedings  for  sale  of  realty  to  start  statute  run- 
ning in  favor  of  purchaser  in  possession.  See  note,  8  L.  B.  A*  (n.  s.) 
355. 

68  OaL  96-101,  8  Pac.  64^  MTBIOK  ▼.  SUPEBIOB  OOUBT. 

Where  Justice's  Court  Befused  to  try  case  on  ground  of  lack  of 
jurisdiction,  superior  court  cannot  try  case  de  novo,  but  should  de- 
termine jurisdiction  and  remand  case  for  trial. 

Approved  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  480, 
114  Pae.  9>80,  writ  of  mandate  issued  to  compel  superior  court  to 
hear  appeal  from  justice's  court  improperly  dismissed;  Null  v.  Su- 
perior Court,  4  Cal.  App.  210,  %7  Pac.  304,  holding  superior  court 
could  not  try  case  appealed  from  justice's  court  where  no  issues 
of  fact  were  there  tried,  but  question  of  law  on  appeal  should  be 
determined  and  case  remanded  for  trial;  Smith  v.  Superior  Court, 
2  Cal.  App.  530,  84  Pac.  55,  when  appeal  is  based  on  queetious  of 
law  alone,  case  should  be  remanded  for  trial  to  justice's  court; 
Maxson  v.  Superior  Court  (Cal.),  54  Pae.  520,  521,  on  appeal  from 
default  judgment  in  justice's  court,  whether  on  questions  of  law  or 
fact,  there  cannot  be  trial  de  novo;  Zimmerman  v.  Bradford-Ken- 
nedy Co.,  14  Idaho,  686,  05  Pac.  827,  on  appeal  from  default  judgment 
in  justice's  court,  defendant  cannot  raise  issues  for  first  time  by 
answer  in  district  court;  Smith  v.  Clyne,  15  Idaho,  261,  262,  07  Pac. 
42,  where  issue  was  tendered  in  probate  court  and  appeal  was  taken 
on  question  of  law  alone,  upon  reversal  on  such  question  district 
court  may  order  new  trial. 

Distinguished  in  Armantage  v.  Superior  Court,  1  CaL  App.  131,  135, 
136,  81  Pac.  1033,  1035,  where  appeal  was  taken  from  justice's  court 
on  questions  of  fact,  or  questions  of  law  and  fact,  superior  court 
had  original  jurisdiction  to  try  case  without  a  statement  if  there 
was  any  trial  of  issues  in  justice's  court  with  or  without  jurisdiction. 

68  OaL  101-106,  8  Pac.  687,  PEOPI£  ▼.  HAMBLIN. 

Where  Defendant  in  Murder  Trial  testified  in  his  own  behalf,  he 
cannot  be  asked  for  purpose  of  impeachment  on  cross-examination 
whether  he  had  been  previously  arrested  for  shooting  at  certain  in- 
dividuals. 

Approved  in  ToUifson  v.  People,  49  Colo.  228,  112  Pac.  798,  holding 
defendant  in  burglary  trial  should  not  be  cross-examined  as  to 
previous  arrests;  State  v.  La  Mont,  23  S.  D.  178,  180,  120  N.  W. 
1106,  one  accused  of  rape  cannot  be  cross-examined  as  to  improper 
conduct  with  other  members  of  households. 

Distinguished  in  State  v.  Barrett,  117  La.  1093,  42  So.  515,  de- 
fendant testifying  in  his  own  behalf  may  be  asked,  for  purpose  of 
impeachment,  whether  he  had  not  been  prosecuted  for  other  offenses. 

Cross-examination  of  Defendant  in  criminal  cases.  See  note,  15 
L.  B.  A.  674. 
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68  OaL  106-100,  8  Pac.  694,  BEAUDBT  v.  DOYLB. 

In  Locating  Boundary  Una,  coutbob  and  distances  will  be  eon- 
trolled  by  natural  objects. 

Approved  in  Staub  v.  Hampton,  117  Tenn.  737,  101  S.  W.  7*2, 
survey  of  land  with  reference  to  monument  located  by  reference 
to  erroneous  survey  held  to  control  description,  although  land  not 
located  within  calls. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  997. 

68  OaL  109-113,  8  Pac.  799,  M0BBI8  ▼.  LACHMAN. 

Witness  cannot  Befresh  Memory  from  affidavit  sworn  to  ex  parte, 
unless  shown  that  it  was  written  under  his  direction  at  time  facts 
occurred. 

Approved  in  State  v.  Marren,  17  Idaho,  798,  107  Pac.  1004,  hold- 
ing witness  may  refresh  memory  by  reading  testimony  given  1>y  him 
at  former  trial. 

Argumentative  InstmctionB  should  be  refused. 

Beaffirmed  in  State  v.  Buralli,  27  Nev.  55,  71  Pac.  536. 

Jnstiflcation  in  Slander  and  LlbeL    See  note,  91  Am.  St.  Bep.  306. 

68  Oal.  113-116^  8  Pac.  712,  PEOPLE  ▼.  STEVENa 
Evidence  in  Trial  for  Burglary  considered  and  held  not  to  show 

conspiracy. 

Approved  in  State  v.  Walker,  124  Iowa,  420,  100  N.  W.  357,  holding 

evidence  in  murder  case  did  not  show  conspiracy. 

68  Oal.  116-122,  8  Pac.  804,  BABBOILHET  ▼.  ANSPACHEB. 

Where  One  Party  Holds  naked  legal  title  and  another  is  in  posses- 
sion, party  in  possession  is  not  guilty  of  laches  in  asserting  equitable 
rights  until  holder  of  title  has  disturbed  him. 

Approved  in  Mallagh  v.  Mallagh  (Cal.),  16  Pac.  537,  following  rule. 

In  Order  That  Trust  might  result  in  favor  of  party,  it  is  enough 
that  consideration  for  transfer  was  paid  by  him. 

Approved  in  Breitenbucher  v.  Oppenheim,  160  Oal.  103,  116  Pac*> 
57,  reaffirming  rule. 

68  Oal.  123-132,  8  Pac.  818,  PAOKABD  ▼.  MOSS. 

Sheriff's  Deed  to  Property  spld  under  execution  upon  default  judg- 
ment rendered  while  demurrer  was  on  file  and  undetermined  gives 
color  of  title. 

Approved  in  Knight  V.  Cohen,  7  Cal.  App.  48,  93  Pac.  399,  holding 
deed  from  one  who  had  title,  title  being  held  by  trustee,  is  color  of 
title;  United  States  v.  Casterlin,  164  Fed.  439,  and  mere  occupancy  of 
public  land  by  an  Indian  by  permission  of  government  does  not  give 
him  color  of  title  thereto. 

Color  of  Title.    See  note,  88  Am.  St.  Bep.  717,  724. 

Limitations  cannot  Bun  against  title  to  state  lands  founded  on  cer- 
tificate of  purchase  until  land  is  certified  to  state. 

Ai^roved  in  Hibben  v.  Malone,  85  Ark.  589,  109  S.  W.  1010,  and 
Packard  v.  Johnson  (Cal.),  8  Pac.  823,  both  following  rule. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  See  note,  15  L.  B.  A.  (n.  s.)  1215, 
1217,  1219,  1220,  1221. 
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68  0«L  133>134,  8  Pac.  691,  OBAVE8  T.  BASES. 

Tmst  De«d  of  Homestead  to  wife  \>j  husband  ia  void  aa  against 
declaration  of  homestead. 

Approved  in  Loomis  v.  Loomis,  148  Cal.  154,  82  Pac.  681,  1  L.  B.  A. 
(n.  8.)  312,  holding  void  deed  of  husband  to  wife  of  homestead  prop- 
erty with  proviso  that  she  should  will  it  to  his  brother. 

68  OaL  142-146,  8  Pac.  813,  MILLEB  v.  XISTEB. 

Legislatiire  has  Pull  Control  over  public  offices  and  maj  abolish 
them,  or  impose  new  duties,  or  reduco  salaries. 

Beaffirmed  in  People  v.  Edleman,  152  Cal.  318,  92  Pac.  847. 

flection  4  of  Oounty  QoTemment  Act  of  1885  ia  local  legislation 
and  invalid. 

Approved  in  Johnson  v.  Gunn  (Cal.  App.),  84  Pac.  371,  373,  holding 
void  amendment  of  1901  to  County  Government  Act  regulating  com- 
pensation of  justices  of  peace  in  counties  of  twenty-seventh  class  aa 
being  local  legislation. 

Distinguished  in  Crockett  v.  Matthews,  157  Cal.  160,  106  Pac.  577, 
upholding  act  of  March  13,  1909,  relating  to  compensation  of  officers 
in  counties  of  fourteenth  class;  Bambo  v.  Larrabee,  67  Kan.  646,  73 
Pac.  919,  upholding  chapter  5,  page  396,  Laws  of  1903,  concerning 
criminal  appeals,  as  not  being  local  or  special  legislation;  Jtussell  v. 
Esmeralda  Co.,  32  Nev.  314,  107  Pac.  892,  upholding  act  of  February 
27,  1883,  regulating  fees  of  officers  of  counties  whose  total  vote  ex- 
ceeds eight  hundred. 

A  Iiaw  Speaks  from  Time  of  its  going  into  effect. 

Approved  in  Harrison  v.  Colgan,  148  Cal.  76,  82  Pac.  677,  holding 
law  increasing  salaries  of  supreme  court  justices,  being  passed  after 
beginning  of  terms  of  justices  of  district  courts  of  appeal,  did  not 
affect  their  salaries. 

68   OaL  148-151,  8   Pac.  816,  MOOBE  t.    OLEAB   IiASE   WATEB- 
W0BK8. 

No  Allegation  or  Proof  of  Actual  damage  is  necessary  to  entitle 
lower  riparian  proprietor  to  injunction  against  continuous  wrongful 
diversion  of  water  of  stream. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  333,  88 
Pac.  981,  11  L.  B.  A.  (n.  s.)  1062,  following  rule;  Duckworth  v. 
Watsonville  Water  etc.  Co.,  150  Cal.  531,  89  Pac.  343,  holding  prior 
appropriatoT  of  water  entitled  to  decree  quieting  his  title  against 
subsequent  appropriator  whose  rights  are  subordinate;  Santa  Bosa  etc. 
B.  Co.  V.  Central  St.  By.  Co.  (Cal.),  38  Pkc.  991,  holding  street  rail- 
road could  be  enjoined  from  tearing  up  tracks  of  another  company 
occupying  same  street  under  prior  franchise. 

Correlative  Bights  of  Upper  an^  lower  proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  759. 

Finding  That  All  AUegatioxis  of  complaint,  with  certain  exception, 
are  true,  and  all  allegations  of  answer  are  untrue,  is  sufficient. 

Approved  in  Prince  v.  Kennedy,  3  Cal.  App.  407,  85  Pac.  860,  re- 
fusing to  reverse  for  failure  to  find  upon  ioeufficient  defense  which 
raised  no  material  issues;  Healey  v.  Norton  (Cal.),  41  Pac.  1081, 
upholding  finding  that  all  allegations  of  complaint  are  true  and  all 
allegations  of  answer  are  untrue;  Paden  v.  Goldbaum  (Cal.)|  37  Pac 
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760|  where  sole  issue  is  trath  of  allegations  of  answer,  finding  "that 
allegations  of  separate  defense  contained  in  answer  of  defendant  are 
untrue"  is  sufficient;  Curtis  v.  Boquillas  Land  etc.  Co.,  9  Aric.  65,  76 
Pac.  618,  upholding  finding  as  to  plaintiff's  ownership  in  action  to 
recover  lands. 

Distinguished  in  Quinlan  y.  Galyert,  81  Mont.  118,  77  Pac.  429, 
where  affirmative  matter  is  set  out  in  answer,  finding  that  all  allega- 
tions of  complaint  are  true  and  directing  judgment  thereon  Im  insuffi- 
cient. 

68  CaL  161-156,  8  Pac.  697,  GOKZAIiEB  ▼.  OOBUNEB. 

Malice  in  Fact  mast  be  Sliown  in  order  to  support  action  for  mali- 
eious  prosecution. 

Approved  in  Davis  v.  Hearst,  160  Cal.  163,  116  Pac.  539,  malice  in 
fact  may  be  proved  in  civil  action  for  damages  bj  either  direct  or 
circumstantial  evidence. 

Uability  for  Maliciooa  Prosecntlon  of  civil  action.  6ee  note,  98 
Am.  St.  Bod.  456. 

68  OaL  166-162,  8  Pac  824,  HIBSBNIA  SAYXNGS  ETC.  SOCIETY 
▼.  MOOBE. 

Whore  Motion  for  New  Trial  is  heard  on  statement  without  objec- 
tion, any  irregularity  in  proceedings  on  motion  is  waived. 

Approved  in  Gibson  v.  Berryman,  14  Cal.  App.  338,  111  Pac.  927, 
holding  notice  of  intention  waived  by  stipulation  for  new  trial; 
Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pac.  1123,  where  bill 
of  exceptions  recited  that  notice  of  intention  to  move  for  new  trial 
was  seasonably  served,  objection  on  that  ground  was  waived. 

68  OaL  162-168,  8  Pac.  809,  MTEBS  ▼.  McDONALD. 

Where  Judgment  In  Favor  of  one  defendant  had  been  entered  before 
signing  of  findings,  and  on  appeal  respondent  confessed  error  and  on 
his  motion  cause  was  reversed  and  remanded,  plaintiff  was  entitled 
to  new  trial. 

Approved  in  Biley  v.  Loma  Yista  Banch  Co.,  6  Cal.  App.  27,  89  Pae. 
850,  reversal  of  order  denying  new  trial  on  ground  findings  were  not 
justified  by  evidence  has  effect  of  awarding  parties  new  trial. 

Where  Judgment  la  Beversed  and  cause  remanded,  effect  is  only  to 
set  aside  judgment  and  allow  new  trial,  unless  adjudication  of  appel- 
late court  was  intended  to  be  final  disposition  of  cause. 

Approved  in  Steinman  v.  United  States,  185  Fed.  53',  holding 
grounds  of  reversal  as  disclosed  in  opinion  of  appellate  court  should 
be  considered  in  determining  propriety  of  second  trial. 

68  OaL  169-171,  8  Pac.  711,  OLAFFEY  ▼.  HABTFOBD  INS.  CO. 

Parol  Evidence  la  Admissible  to  identify  property  included  in  bill 
of  sale. 

Approved  in  Spongberg  v.  First  Nat.  Bank,  15  Idaho,  676,  99  Pac 
713,  admitting  oral  evidence  to  identify  room  referred  to  in  lease. 

68  OaL  171-176,  7  Pac.  447,  8  Pac.  828,  BBOWN  ▼.  CENTBAL  PA- 
oino  B.  B.  00. 

In  Action  Against  Bailroad  for  negligently  causing  death  of  em- 
ploy ee,  when  complaint  positively  alleges  acts  complained  of  were 
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bj  defendanti  it  cannot  bo  presumed  they  were  those  of  fellow- 
servant. 

Approved  in  Kelly  ▼.  Northern  Pac.  By.  C6.,  35  Mont.  254,  88  Pac. 
1012,  where  allegation  was  that  corporation  negligently  operated 
locomotive,  inference  could  not  be  drawn  that  it  was  operated  by 
engineer  so  as  to  bring  case  under  special  statute;  Hardesty  v.  Largey 
Lumber  Co.,  34  Mont.  164,  86  Pac.  33,  applying  rule  under  Civil  Code, 
section  2660. 

Vlce-prindpalfllilp  m  Determined  with  reference  to  character  of  act 
causing  injury.    See  note,  54  L.  B.  A.  114. 

68  Gal.  176-183^  8  Pac.  829,  EX  PARTE  BBOWV- 

AdmlSBion  to  Bail  After  Convtctlon  is  not  matter  of  right. 

Approved  in  Ex  parte  Hatch,  15  Cal.  App.  187,  114  Pac.  410,  holding 
bail  pending  appeal  from  conviction  properly  refused;  In  re  Schriber, 
19  Idaho,  535,  114  Pac.  30,  refusing  bail  pending  appeal  from  jail 
sentence. 

'K^onyictlon'*  la  Section  1272,  Penal  Code,  means  finding  that  accused 
is  guilty,  either  by  verdict,  or  some  other  mode,  under  section  689, 
Penal  Code. 

Approved  in  Ex  parte  Tanner,  49  Or.  86,  88  Pac.  803,  reaffirming 
rule;  Dial  v.  Commonwealth,  142  Ky.  33,  133  S.  W.  976,  "conviction" 
means  determination  of  giiilt  by  verdict,  or  final  judgment  in  prose- 
cution. 

68  Oal.  184^188»  8  Pac  878,  80HIEFFEBY  ▼.  TAPIA. 

Notice  of  Intention  to  Hove  for  new  trial  may  be  waived. 

Approved  in  Gibson  v.  Berryman,  14  Cal.  App.  333,  111  Pac.  927, 
holding  stipulation  for  n«w  trial  waived  notice  of  intention;  Mendo- 
cino County  V.  Peters,  2  Cal.  App.  27,  82  Pac.  1123,  holding  recital 
in  bill  of  exceptions  that  notice  of  intention  was  seasonably  served 
waived  objection  thereto. 

One  not  In  PriTlty  Wltb  State  cannot  attack  patent  from  state. 

Approved  in  Wam«r  Valley  ete.  Co.  y.  Morrow,  48  Or.  265,  86  Pac. 
371,  following  rule. 

68  CaL  189-190,  8  Pac.  835,  BUTTE  CO.  ▼.  BOTDSTUN. 

On  Appeal  by  One  of  Several  Defendants  in  condemnation  suit, 
notice  of  appeal  must  be  served  on  other  defendants. 

Approved  in  Omaha  Bridge  &  Terminal  Co.  v.  Beed,  69  Neb.  516, 
96  N.  W.  276,  appeal  by  mortgagee  from  condemnation  award  is  of 
no  effect  as  against  owner,  upon  whom  no  summons  was  served. 

» 

68  Cal.  192-194,  8  Pac.  867,  McEENNEY  v.  BOBEBTS. 

Slander  and  Z4bel  In  Charging  Woman  with  unchastity.  See  note, 
24  li.  B.  A.  (n.  B.)  611. 

68  CaL  194-199,  8  Pac.  852,  SMITH  v.  STBOTHEB. 

Act  of  March  21,  1886,  providing  superior  judges  shall  fix  salaries 
of  reporters,  is  void  as  being  delegation  of  legislative  power. 

Approved  in  State  v.  Barker,  116  Iowa,  109,  93  Am.  St.  Bep.  222, 
89  N.  W.  209,  57  L.  B.  A.  244,  holding  void  statute  authorizing  dis- 
trict court  to  appoint  trustees  of  city  waterworks;  In  re  Commissioners 
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of  Counties  Comprising  Seventh  Judicial  Dist.,  22  Okl.  441,  98  Pae.  559, 
holding  void  as  delegation  of  legislative  power  act  providing  governor 
shall  appoint  additional  district  judge  for  time  recommended  by  court; 
dissenting  opinion  in  In  re  Appointment  of  Reviser,  141  Wis.  628, 
124  N.  W.  676,  majority  upholding  act  providing  State  Library  Com- 
mission should  appoint  and  fix  salary  of  reviser  of  statutes. 

Distinguished  in  Amett  v.  State,  168  Ind.  186,  80  N.  £.  155,  8  L.  R. 
A.  (n.  s.)  1192,  upholding  act  authorizing  governor  within  certain 
limits  to  determine  salaries  of  police  commissioners,  and  such  com- 
missioners to  determine  salaries  of  policemen;  In  re  Appointment  of 
Reviser,  141  Wis.  611,  612,  124  N.  W.  676,  upholding  act  providing 
State  Library  Commission  should  appoint  and  fix  salary  of  revisor  of 
statutes. 

DlBtinctloii  Between  Legislativt  and  judicial  acts  defined. 

Cited  in  San  Francisco  etc.  Co.  v.  San  Francisco,  164  Fed.  888, 
arguendo. 

68  Cal.  200-203,  8  Pac.  884,  USWIS  v.  STEIGER 

Where  Witness  far  Plaintiff  denies  on  cross-examination  that  he 
offered  to  procure  testimony  for  defendant  if  paid  therefor,  defendant 
may  impeach  him  by  evidence  to  contrary. 

Approved  in  People  v.  Mack,  14  Cal.  App.  15,  110  Pac.  968,  admit- 
ting evidence  in  larceny  case  of  conversations  of  witness  for  defendant 
with  prosecutrix,  for  purpose  of  showing  interest  and  bias  in  favor 
of  defendant;  People  v.  Ye  Foo,  4  Cal.  App.  737,  89  Pac.  452,  and 
People  V.  Wong  Chuey,  117  Cal.  628,  49  Pac.  835,  both  holding  witness 
for  defendant  may  be  asked  on  cross-examination  if  he  had  not  at- 
tempted to  bribe  witnesses  to  give  false  testimony  for  defendant, 
and  upon  denial  he  may  be  impeached  to  show  bias;  Finlen  v.  Heinze, 
32  Mont.  385,  80  Pac.  926,  holding  plaintiff,  for  purpose  of  affecting 
credibility  of  defendant's  witness,  may  show  he  was  active  agent  in 
procuring  person  to  negotiate  with  judge  at  former  trial  for  corrupt 
decision  for  defendant;  Cannon  v.  Territory,  1  Okl.  Cr.  614,  99  Pac. 
627,  holding  witness  for  defense  could.be  cross-examined  as  to  specific 
acts  tending  to  discredit  her,  when  such  facts  are  relevant  to  issue. 

68  Cal.  203-204,  8  Pac.  881,  ESTATE  OF  SMITH. 

Relation  of  Bankmiyt  Law  to  assignments  and  insolvent  proceedings 
under  state  laws.    See  note,  45  L.  R.  A.  187. 

Binding  Effect  of  Judgment  refusing  discharge  in  bankruptcy  or 
insolvency.     See  note,  13  L.  'R.  A.  (n.  s.)  631. 

68  Oal.  208-209,  9  Pac.  1,  aUARDIAN  FIRE  ETC.  CO.  ▼.  THOMPSON. 

Liability  on  Guaranty  or  surety  obligation  obtained  by  fraud.  See 
note,  21  L.  R.  A.  413. 

Duty  of  Obligee  In  Fidelity  Bond  to  disclose  prior  defalcation.  See 
note,  12  L.  R.  A.  (n.  s.)  251. 

68  Cal.  210-217,  9  Pac.  129,  EELLEY  v.  KRIE8S. 

When  Complaint  Fails  to  State  cause  of  action,  advantage  may  be 
taken  of  defect  by  demurrer,  by  motion  for  judgment  on  pleadings, 
or  upon  motion  for  new  trial. 


J 
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Approved  in  Le  Breton  y.  Stanley  Contraeting  Co.,  15  Cal.  App.  434, 
114  Pae.  1030,  wliere  answer  failed  to  state  defense,  plaintiff  could 
both  demur  and  move  for  judgment  on  pleadings. 

When  Plaintiff  has  Good  Cause  of  action,  wkich  by  accident  or  mis- 
take is  not  set  out  in  complaint,  court  on  motion  for  judjgment  on 
pleadings  should  allow  him  to  amend. 

Approved  in  Bergerow  v.  Parker,  4  Cal.  App.  172,  87  Pac.  249, 
allowing  unverified  answer  to  be  verified  on  motion  for  judgment  on 
pleadings;  Fishburne  v.  Merchants'  Bk.  of  Pt.  Townsend,  42  Wash. 
476,  85  Pac.  39,  en  motion  for  judgment  on  pleadings,  where  no  motion 
to  amend  is  made,  party  stands  on  pleadings  as  originally  filed. 

Where  Party  Having  Good  Defense  to  action  is  prevented  from 
making  it  by  fraud  of  plaintiff,  equity  will  enjoin  enforcement  of 
judgment. 

Approved  in  Flood  v.  Templeton,  152  Cal.  158,  92  Pac.  82,  13  L.  B.  A. 
(n.  s.)   579,  following  rule. 

mjiinctlonfl  Against  Judgments  ebtained  by  fraud,  accident,  mistake, 
surprise  and  duress.     See  note,  30  L.  R.  A.  789. 

Enjoining  Judgments  Against  or  in  favor  of  sureties.  See  note,  31 
L.  B.  A.  62,  64. 

68  CaL  225-231,  58  Am.  Bop.  8,  9  Pac.  74,  BBOWN  ▼.  BENNETT. 

Foreman  of  Gang  to  Whom  Stevedore  delegates  entire  management 
of  unloading  vessel  is  not  fellow-servant  with  subordinate  employees. 

Distinguished  in  Schwind  v.  Floriston  Pulp  A  Paper  Co.,  5  Cal.  App. 
203,  89  Pae.  1069,  holding  employee  of  paper-mill  and  yard-foreman 
of  same  mill  were  fellow-servants. 

Who  are  Fellow-servantB  Gonerally.    See  note,  18  L.  B.  A.  825. 

Vice-prlndpalship  Oonsidered  with  reference  to  superior  rank  of 
negligent  servant.     See  note,  51  L.  B.  A.  561,  582,  592,  593. 
-  Vice-prlnclpalship  as  Determined  with  reference  to  character  of  act 
causing  injury.    See  note,  54  L.  K  A.  38. 

68  Cat  23e-238,  9  Pac.  108,  HAWKINS  v.  HABLAN. 

Doctrine  of  Relation  Is  Fiction  of  law  adopted  solely  for  purposes 
of  justice. 

Approved  in  Beese  v.  Bell  (Cal.),  71  Pac.  90,  holding  where  payee 
of  note  made  mere  equitable  assignment  of  it,  and  after  maturity  in- 
dorsed same,  doctrine  of  relation  would  not  apply  to  cut  off  right  of 
makers  to  set  up  any  defense  good  against  payee. 

68  Cal.  241-243,  9  Pac.  103,  YOXJNGEB  v.  SANTA  OBUZ  COUNTY. 

Becovery  JBack  of  Voluntary  Payment.  See  note,  94  Am.  St.  Bep. 
441. 

68  CaL  246-247,  9  Pac.  92,  305,  CASEY  ▼.  JOBDAN. 

Second  Action  on  Substantially  same  cause  filed  after  trial  of  first 
action  should  abate. 

Approved  in  Bell  v.  San  Francisco  Savings  Union,  153  Cal.  74,  94 
Pac.  229,  holding  judgment  in  second  action  should  not  include  mat- 
ters being  litigated  in  action  still  pending  between  same  parties^ 
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68  OaL  254-261,  9  Pac  133,  OLUTE  T.  IiOVELANB. 

Corporation  may  be  Tnutee  of  property  holding  no  beneficial  in- 
terest therein. 

Approved  in  Baldwin  v.  MiUer  4b  Loz,  152  Ctkl.  457,  92  Pac.  1034, 
holding  corporation  could  be  formed  for  purpose  of  holding  property 
conveyed  to  it  as  trustee  for  its  stockholders. 

68  OaL  262-266,  9  Pac.  149,  OUBNOW  ▼.  HAPFT  VAUJBT  ETO. 
HYDRAULIC  CO. 

Action  to  Foreclose  Mechanic's  or  laborer's  lien  is  equitable. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  316,  90  Pac.  690, 
following  rule;  Cogblan  v.  Quartararo,  15  Cal.  App.  666,  115  Pac  666, 
in  such  action  jury  trial  not  matter  of  right. 

68  CaL  267,  9  Pac  110,  KATHAN  ▼.  SUTPHEN. 

What  Constitutes  'Tersonal  Beryice"  of  papers.  Bee  note,  16  L. 
R.  A.  201. 

68  Cal.  267-271,  9  Pac  162,  DILLON  ▼.  SALOUDE. 

In  Action  to  Determine  Right  to  purchase  state  lands,  each  party 
must  allege  all  facts  relied  on  to  show  his  right  to  purchase. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  314,  holding 
insufficient  complaint  By  intervener  in  contest  of  right  to  purchase 
state  lands  as  not  alleging  qualifications  to  make  purchase. 

Article  XVll,  Section  3,  OonsUtntion,  does  not  prevent  or  in  any 
way  affect  sale  of  lands  not  suitable  for  cultivation. 

Approved  in  Taylor  v.  Weston,  77  Cal.  535,  20  Pac.  63,  holding  fact 
that  applicant  for  purchase  of  state  lands  was  not  settler  thereon 
rendered  proceedings  void,  whether  land  was  suitable  for  cultivation 
or  not.  ' 

Land  Suitable  for  CultlTation  cannot  be  sold  to  one  not  settled 
thereon,  though  his  application  was  filed  before  Constitution  went 
into  effect. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  617,  112  Pac.  67, 
legislature  could  withdraw  swamp  land  from  sale  although  applicant 
to  purchase  had  paid  installment  of  purchase  price. 

68  Cal.  275-277,  9  Pac  112,  DOUOHERTT  ▼.  KEVADA  BANE  OF 
SAN  FRANCISCO. 
Negligence  or  Inadvertence  of  attorney  as  ground  for  relief  from 
judgment.    See  note,  80  Am.  St.  Rep.  269. 

68  CaL  281-284,  9  Pac.  316,  ESTATE  OF  MOORE. 

Insanity  of  Administrator  does  not  ipso  facto  create  vacancy,  and 
after  he  is  restored  to  sanity,  person  who  requested  his  appointment 
is  estopped  to  apply  for  letters  for  himself. 

Approved  in  Estate  of  King,  4  Cof.  Prob.  21,  person  requesting  is- 
suance of  letters  to  one  who  died  after  appointment  not  estopped  to 
apply  for  self;  Estate  of  Bedell,  3  Cof.  Prob.  82,  where  father  of 
decedent  requested  appointment  of  another,  who  applied  for  letters, 
he  was  estopped  to  withdraw  his  waiver. 
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68  OaL  284-290,  9  Pac  173,  OOLUNS  ▼.  LEAK. 

Whan  Property  is  Balzad  under  Bubdivision  3^  section  1524,  Political 
Code,  as  property  held  with  intent  to  use  it  as  means  of  committing 
public  offense,  magistrate  is  under  no  dutj  to  deliver  it  to  owner  upon 
proof  of  title. 

Distinguished  in  Modem  Loan  Co.  t.  Police  Court,  12  Oal.  App.  593, 
108  Pac.  61,  when  personal  property  is  stolen  or  embezzled,  and  taken 
upon  warrant  from  possession  of  third  person,  who  claims  right  of 
possession,  return  to  owner  cannot  be  adjudged  without  notice  of 
hearing  being  given  to  such  third  person. 

Bight  of  Ofllcer,  in  Executing  crimiiial  process,  to  take  possession 
ef  eyidentiary  articles.    See  note,  18  L.  B.  A.  (n.  a.)  254. 

Oambling  Device  as  Property  within  constitutional  protection.  See 
note,  12  L.  B.  A.  (n.  s.)  394. 

Seazdi  of  Preoilses  of  private  persons.  See  note^  101  Am.  St.  Bep. 
834. 

68  OaL  290-293,  9  Pac.  166,  WILLIAMS  ▼.  BOLLEB. 

No  Particular  Words  are  Necessary  to  create  a  lease. 

Approved  in  Shenk  v.  Stahi,  35  Ind.  App.  498,  74  N.  E.  540,  contract 
which  "granted  and  leased  to  the  grantees,  their  heirs  and  assigns, 
certain  land  for  purpose  of  gas  well  so  long  as  it  is  used  for  same," 
is  lease  terminable  upon  ceasing  to  use  property  as  gas  well. 

68  OaL  294-306,  68  Am.  Bep.  12,  9  Pac  139,  MATTEB  OP  TICK  WO. 

Board  of  Supervisors  may  Provide  that  laundries  shall  be  carried 
on  only  in  brick  or  stone  buildings.  , 

Approved  in  In  re  San  Ghuug,  11  Cal.  App.  519,  105  Pac.  612, 
upholding  ordinance  regulating  laundry  business  in  city. 

Municipal  Power  Over  Buildings  and  other  structures  as  nuisances. 
See  note,  38  L.  B.  A.  170,  172. 

Municipal  Power  Over  Nuisances  relating  to  trade  or  business.  See 
note,  38  L.  B.  A.  652. 

In  Order  for  a  Subsequent  Act  to  repeal  a  former  act,  it  should 
appear  that  latter  was  intended  to  take  place  of  former,  or  that  the 
two  are  so  inconsistent  that  effect  cannot  be  given  to  both.  ' 

Approved  in  Jackson  County  Commrs.  v.  Branaman,  169  Ind.  91,  82 
N.  £.  69,  holding  court  could  resort  to  prior  act  on  same  subject  to  de- 
termine intention  of  statute. 

Test  of  Validity  of  Municipal  ordinance  as  denying  equal  protection 
of  the  laws.    See  note,  123  Am.  St.  Bep.  39. 

68  OaL  309-316,  5  Pac.  484,  9  Pac.  159,  LAWBENCE  v.  DOOLAN. 

In  Action  on  Bond  personal  representative  of  deceased  obligor  may 
be  joined  as  defendant  with  surviving  co-obligors,  after  claim  on 
which  action  is  founded  has  been  presented  to  and  disallowed  by  him. 

Beaffirmed  in  Spokane  v.  Costello,  57  Wash.  190,  106  Pac.  767. 

Acts  for  Which  Sureties  on  official  bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  554. 

68  OaL  817-321,  9  Pae.  185,  ISABTIN  ▼.  WAX 


Limitations  Held  not  to.  Begin  to  run  against  claim  for  right  in  land 
until  judgment  had  been  rendered  in  partition  suit  pending  when  in- 
terest was  required. 
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Approyed  in  Ott  v.  Boring,  131  Wis.  483,  110  N.  W.  828,  holding 
limitations  did  not  run  against  claimanVs  cause  of  action  to  recover 
monej  against  estate  until  complete  accrual  of  right  by  demand  on 
executor. 

68  OaL  S21-324,  9  Pac  183,  HARMON  ▼.  ASHBDELAD. 

Complaint  to  Foreclose  Lien  which  alleges  that  other  defendants 
hare  subordinate  liens  places  burden  on  such  defendants  of  showing 
priority  of  their  liens. 

Approved  in  Wardlow  v.  Middleton,  156  Cal.  586,  106  Pac'  738,  in 
action  to  foreclose  mortgage,  allegation  that  defendants  other  than 
mortgagor  had  or  claimed  some  interest  in  premises  but  subject  to 
plaintiff's  mortgage  is  sufficient  to  show  such  defendants  were  proper 
parties. 

68  Cal.  324-826^  9  Pac.  171,  SMITH  v.  LING. 

Summary  Proceeding  Under  Section  772,  Penal  Code,  cannot  be 
brought  against  public  officer  after  he  has  ceased  to  hold  office. 

Approved  in  Skeen  v.  Craig,  31  Utah,  26,  86  Pac.  488,  applying 
rule  to  action  under  similar  Utah  statute. 

Accusation  in  Summary  Proceeding  under  section  772,  Penal  Code, 
must  allege  defendant  acted  or  omitted  to  act  knowingly,  willfully, 
or  corruptly. 

Approved  in  State  v.  Meek,  148  Iowa,  677,  127  N.  W.  1025,  31  L.  R. 
A.  (n.  s.)  5^,  willfulness  of  county  official's  act,  if  wrongful,  held 
to  be  for  jury. 

68  Cal.  326-^43,  9  Pac.  187,  SHARON  ▼.  SHARON. 

Where  There  are  Several  Appeals  in  same  action,  record  on  each 
may  be  embodied  in  one  transcript. 

Approved  in  Estate  of  Bell,  157  Cal.  532,  108  Pac.  498,  holding 
separate  independent  appeals  not  required  to  be  embodied  in  one 
transcript;  Thornburg  v.  Cardell,  123  Iowa,  315,  95  N.  W.  240,  uphold- 
ix^g  joint  notice  of  appeal  by  three  parties  who  filed  separate  answers, 
demurrers  to  which  were  sustained  by  one  order,  and  joint  judgment 
rendered  against  appellants  for  costs. 

68  CaL  84S-347,  8  Pac.  866,  9  Pac.  264,  11  Pac.  128,  LITTLE  v.  JTACKS. 

Undertaking  on  Appeal  is  not  Waived  by  stipulation  to  advance 
appeal  on  calendar  of  supreme  court. 

Approved  in  Newman  v.  Maldonado  (Cal.),  30  Pac.  835,  holding 
waiver  of  appeal  bond  must  be  made  within  five  days  after  notice 
of  appeal,  but  need  not  be  filed  in  that  time;  Territory  v.  Cotton  Bros. 
&  Co.,  17  Haw.  386,  holding  bond  not  waived. 

68  CaL  348-352,  9  Pac  306,  HAGELY  y.  HAGELY. 

When  Demurrer  is  Sustained,  amended  pleading  subsequently  filed 
constituted  waiver  of  error  committed  in  sustaining  demurrer. 

Approved  in  Berry  v.  Barton,  12  Okl.  224,  71  Pac.  1075,  66  L.  B.  A. 
513,  following  rule;  Pampillion  Printing  Co.  v.  Sarpy  Co.,  86  Neb.  220, 
125  N.  W.  524,  where  demurrer  to  defense  is  sustained  and  defendant 
goes  to  trial  on  amended  answer,  and  offers  no  evidence  on  defense' 
to  which  demurrer  was  sustained,  he  waives  any  error  in  sustaining 
demurrer. 
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68  CaL  353-368,  9  Pac.  420,  GLENN  ▼.  SAXTON. 

Court  can  Assess  Stockliolders  on  unpaid  subflcriptiona  at  suit  of 
ereditors  of  eorporation. 

Approved  in  Turnor  y.  Fidelity  Loan  Concern,  2  Cal.  App«  1B5,  83 
Pac.  67,  followin^^  rule. 

Promise  of  Subscriber  to  Stock  in  corporation  is  only  to  pay  amount 
of  his  subscription  upon  assessment,  and  until  then  no  cause  of  action 
against  him  arises. 

Approved  in  Turner  y.  Fidelity  Loan  Concern,  2  Cal.  App.  136,  83 
Pac.  68,  following  rule. 

Distinguished  in  Miller  y.  Lane,  160  Cal.  93,  116  Pac.  60,  in  action 
against  resident  stockholder  of  insolvent  Colorado  bank,  lex  fori  pre- 
vails with  reference  to  form  of  action  esseu'tial  to  enforce  liability, 
and  action  therefor  is  barred  in  three  years. 

Bnnnlng  of  Umitatioxis  against  unpaid  balance  of  stock  subscrip- 
tion.   See  note,  1  L.  R.  A.  (n.  s.)  905. 

Statata  of  Limitations  in  Actions  against  corporate  officers  and 
stockholders.     See  note,  96  Am.  St.  Rep.  984. 

Limitation  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Rep.  482. 

68  Cal.  359-361,  9  Pac.  309,  FRESNO  COUNTT  T.  FOWLEB  SWITCH 
CANAL  CO. 

Sectioa  551,  Civil  Code,  Requiring  canal  owners  to  construct  and 
repair  all  bridges  over  canals  required  by  supervisors,  is  not  repealed 
by  section  2737,  Political  Code,  authorizing  road  overseer  to  construct 
bridges  across  all  ditchee  intersecting  public  roads,  upon  neglect  of 
ditch  owners  to  do  so. 

Approved  in  Madera  v.  Madera  Irr.  Co.,  159  Cal.  755,  115  Pac.  939, 
canal  owner  not  required  to  pay  for  bridging  canal  when  public  road 
is  laid  out  over  canal. 

68  OaL  363-369,  9  Pac.  550,  CRAIO  ▼.  FRY. 

Who  iB  Real  Party  In  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  R.  A.  596. 

68  OaL  369-373,  9  Pac.  313,  CALIFORNIA  BEET  SUGAR  CO.  T. 
PORTER. 

Where  Defendant  is  Preyented  from  presenting  good  defense  to 
action  by  fraud  of  plaintiff,  execution  on  judgment  may  be  enjoined. 

Approved  in  Flood  v.  Templeton,  152  Cal.  158,  92  Pac.  82,  13  L. 
R.  A.  (n.  s.)  579,  setting  aside  judgment  obtained  by  fraud  of  plain- 
tiff; Estudillo  y.  Security  Loan  etc.  Co.,  149  Cal.  563,  87  Pac.  22, 
holding  judgment  procured  by  fraud  could  be  set  aside  in  equity 
although  motion  to  set  aside  under  section  473,  Code  of  Civil  Pro- 
cedure, had  been  denied;  Hanley  v.  Hanley,  4  Cof.  Prob.  479,  probate 
order  setting  apart  homestead  cannot  be  collaterally  attacked  unless 
court  fuited  without  jurisdiction. 

68  Cal.  374-381,  9  Pac  566,  ORAHAM  y.  STEWART. 

Mortgagor  in  Action  to  Foreclose  mortgage  cannot  compltitin  of 
description  of  mortgaged  property  whatever  might  be  effect  of  sale 
under  description. 

Reaffirmed  in  Brennejte  y.  Smallman,  2  Cal.  App.  309,  83  Pac.  3Q3. 
II  Cal.  Nofoi— 6 
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68  Oal.  892^394,  9  Pac  458,  IK  B£  LA  SOUDABITE  IC  B.  ASSN. 

Nominee  of  Member  of  Beneyolent  ABSOCiatioii,  under  terms  of  by- 
laws eonsideredi  is  entitled  to  receive  upon  his  death  amount  actually 
collected  on  ilseeesnieiit  for  his  benefit,  and' not  sum  equal  to  one 
dollar  per  member. 

Diatinguished  in  Beed  y.  Ancient  Order  of  Bed  Cro89,  8  Idaho, 
413,  69  Pckc.  128,  holding  under  by-laws  action  at  law  lay  to  col- 
lect amount  of  one  assessment  on  membership  not  exceeding  two 
thousand  dollars. 

68  OaL  894-895,  9  Pac.  315,  ESTATE  OF  MOOBE. 
Corporation  can  Only  Act  or  Speak  through  medium  prescribed  by 

law.  ^ 

Approved  in  McOroskey  y.  Ladd  (Cal.),  28  Pac.  217,  holding  where 
recital  in  deed  from  association  and  absence  of  corpanate  seal  failed 
to  show  authority  from  board  of  directors,  deed  was  not  good  paper 
title. 

68  OaL  395-398,  9  Pac.  450,  PAINTEB  y.  PAINTER 
Sarviying  Partner  is  not  Bequired  to  present  claim  against  estate 

of   deceased  partner  who   has  received  money  from  firm,  if   claim 

can  be  worked  out  though  settlement  of  partnership. 
Approved  in  Painter  y.  Painter  (CaJ.)»  ^  P^*  8'73,  following  rule. 
Miscellaneous. — Cited  in  Painter  v.  Painter,  4  Cof.  Prob.  342,  344, 

referring  hietorioally  to  principal  caae. 

68  Oal.  398-403,  9  Pac.  646^  WEGOIN  y.  SUPEBIOB  0OT7BT. 

Court  may  Set  Aside  Decree  of  final  discharge  of  administrator, 
and  error  in  so  doing  cannot  be  corrected-  by  writ  of  prohibition. 

Appeal  in  Matter  of  Hughes,  159  Cal.  364,  113  Pac.  686i,  supreme 
court  has  no  power  on  certiorari  to  annul  judgment  of  superior  court 
or  order  of  judge  thereof,  made  regularly,  with  jurisdiction  of  parties, 
discharging  prisoner  lawfully  committed  to  state  prison  upon  con- 
viction of  crime;  Baine  v.  Lawlor,  1  Cal.  App.  486,  82  Pac.  689,  hold- 
ing court  had  jurisdiction  to  vacate  appointment  of  special  adminis- 
trator inadvertently  made,  and  prohibition  did  not  lie  to  prevent 
erroneous  order  setting  aside  appointment;  Frost  y.  Idaho  Irr.  Co., 
19  Idaho,  381,  382,  114  Pac.  41,  district  court  had  power  to  set 
aside  order  inadverteaitly  made  bringing  in  new  defendants. 

Conzt  of  Becord  of  General  Juiisdlction  is  master  of  proceedings 
before  it  exeept  as  limited  by  some  statute. 

Approved  in.  In  re  Burton,  5  Oof.  Prob.  238,  holding  superior  court 
in  probate  has  full  jurisdiction  to  hear  and  determine  every  matter 
necessary  or  proper  in  proceeding. 

In  Direct  Appeal  from  Judgment,  order  or  recitals  therein  are  not 
conclusive  and  may  be  contradicted  by  other  portions  of  the  record. 

Distinguished  in  Page  v.  Graver,  5  Oal.  App.  38S,  90  Pac.  482, 
on  collateral  attack,  recitals  in  judgment  as  to  jurisdiction  of  parties 
are  evidence  of  facts  recited. 

Wben  Court  Inadyertently  Enters  judgment  not  in  consonance  with 
law  and  from  which  rank  injustice  must  follow,  it  has  power,  upon 
discovery  of  mistake,  to  correct  error. 

Approved  in  Glass  v.  Glass,  4  Oal.  App.  610,  88  Pac.  785,  holding 
court  could  set  aside  order  for  alimony  based  upon  falss  averment 
of  wif«. 
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68  Cat  403-404,  9  Pac.  426,  BBSCSENBIDGE  T.  OROOKEB^ 
Order  Chnuitiiig  New  Trial  on  ground  of  insufficiency  of  evidenee 

will  not  be  disturbed  unless  discretion  of  court  yras  abused. 
Approred  in  Hammel  v.  Stone  (Oal.)>  ^^  ^^^-  ^7^>  following  rule. 

68  OaL  404-407,  9  Pac.  547,  MANASSE  ▼.  DINKELSPIEL. 

Where  Tbere  is  No  Debt  there  can  be  no  mortgage. 

Approved  in  Fletcher  v.  North  cross  (Oal.),  32  Pac.  329,  deed  to 
mortgagee  on  dismissal  of  foreclosure  proceedings  considered  and 
held  to  be  absolute,  there  being  no  subsisting  promise  to  pay  to 
support  miortgage. 

63  OaL  407-412,  9  Pac.  720^  HONTOOMEBT  v.  SUPEBIOB  OOTTBT. 

Fonnal  Entry  of  Judgment  by  justice  of  peace  is  mere  clerical 
duty  imposed  by  statute. 

Approved  in  Hall  v.  Justiee^s  Court,  5  Oal.  App.  138,  89  Pac.  871, 
holding  justice  could  enter  judgment  by  default  eight  years  after 
return  of  summons. 

Pleadings  in  Justices'  Courts  must  be  construed  with  great  liberality. 

Approved  in  Moran  v.  Ebey,  39  Mont.  520,  104  Pac.  523,  upholding 
complaint  in  justice's  court. 

Superior  Court  has  Jurisdiction  over  justice  court  appeal,  in  jury 
ease,  though  when  appeal  taken  no  judgment  bad  been  entered  on 
verdict. 

Distinguished  in  June  v.  Superior  Court,  16  Cal.  App.  129,  116  Pac. 
294,  appeal  taken  before  entry  of  judgment  by  justice  of  peace  con- 
fers  no  jurisdiction   on  superior  court. 

68  CaL  414-418,  9  Pac.  674,  FOWIiEB  ▼.  SUTHEBLAND. 

Specific  Performance  of  Contract  for  eale  of  land  will  be  denied 
when  vendee  does  not  offer  to  pay  for  land  in  reasonable  time. 

Approved  in  Eshleman  v.  Henrietta  Vineyard  Co.  (Cal.),  36  Pac. 
778,  holding  delay  of  vendee  for  four  years  to  compel  conveyance  of 
land  alleged  to  be  wrongfully  reserved  to  grantor  in  deed  in  absence 
of  fraud  bars  relief. 

68  Cal.  422-428,  9  Pac.  727,  WHABTON  ▼.  HABI.AN. 

Section  473,  Code  of  Civil  Procedure,  does  not  a-pply  to  setting 
aside  judgment  by  default  entered  by  clerk  without  authority. 

Approved  in  Tuffree  v.  Stearns  Ban-chos  Co.  (Oal.),  54  Pac.  827, 
holding  judgment  regular  on  face  could  not  be  set  asdde  on  motion 
attacking  validity. 

68  CaL  428-430,  9  Pac.  427,  FANNINO  v.   SCHAMMEI.. 

Failure  to  Complete  Street  Work  in  time  limited  by  contract  in- 
validates assessment  therefor,  unless  time  is  extended  before  expira- 
tion of  contract. 

Approved  in  Palmer  v.  Burnham  (Cal.),  47  Pac.  600,  and  Connolly 
V.  San  Francisco   (Cal.),  33  Pac.  1111,  both  following  rule. 

68  CaL  430-133,  9  Pac.  712,  COMMEBGIAL  UNION  A8SXTB.  CO.  v. 
AMEBICAN  CENTBAIi  INS.  CO. 
jJiabiUty  of  Bebumxw.    See  notOi  8  L.  B.  A.  (n.  s.)  856,  857. 
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68  Oal.  4S1-439,  9  Pac.  457,  PEOPLE  ▼.  SHELDON. 

Except  Where  Time  is  of  Essence  of  offense,  crime  alleged  to  have 
been  committed  on  certain  day  maj  be  shown  to  have  been  committed 
on  eubeequent  day  prior  to  filing  of  information. 

Approved  in  State  v.  Bogers,  31  Mont.  4,  77  Pac.  294,  upholding 
information  where  proof  showed  crime  committed  at  date  prior  to 
that  charged  in  information. 

68  Cal.  455-466»  9  Pac.  843,  OAKLAND  BANK  OF  SAVINOS  ▼. 

MUBFEY. 

Where  Loan  is  Made  upon  fraudulent  deed,  certificate  of  acknowl- 
edgment of  which  was  falsely  or  negligently  made  by  notary,  notary 
is  not  liable  for  lender's  loss,  his  act  not  being  proximate  cause  of  loss. 

Approved  in  Smith  v.  Maginnis,  75  Ark.  477,  89  S.  W.  92,  holding 
notary  not  liabl<e  for  injury  to  purchaser  of  fraudulent  homestead 
claims  by  reason  of  purchaser's  reliance  upon  false  certificate  of  notary 
to  effect  that  applicants  for  claims  were  soldiers. 

Distinguished  in  Coffin  v.  Bruton,  78  Ark.  166,  95  S.  W.  462,  and 
Homan  v.  Wayer,  9  Cal.  App.  127,  98  Pac.  82,  both  holding  notary 
liable  on  bond  for  damages  resulting  from  false  acknowledgment  by 
him  from  impersonator  of  owner;  County  of  Silver  Bow  v.  Davies,  40 
Mont.  430,  107  P&c.  85,  holding  surety  on  bond  of  delinquent  county 
officer  cannot  defeat  liability  on  bond  because  misconduct  of  other 
officers  contributed  directly  to  lose. 

Liability  of  Notaries.    See  notes,  82  Am.  St.  Bep.  384. 

68  Oal.  466-473,  68  Am.  Bep.  17,  9  Pac.  731,  OSMENT  ▼.  McELBATH. 

It  is  Duty  of  Each  Partner  to  devote  himself  to  interests  of  the 
concern  and  to  exercise  due  diligence  and  skill  for  promotion  of  com- 
mon  benefit. 

Approved  in  Clifton  v.  Clark,  83  Miss.  467,  102  Am.  St.  Rep.  458, 
36  So.  254,  66  L.  B.  A.  821,  holding  surviving  member  of  firm  of 
attorneys  could  not  refuse  to  carry  out  contract  for  services  entered 
upon  by  partnership;  Bessie  v.  Northern  Pac.  By.  Co.,  14  N.  D.  621, 
105  N.  W.  938,  after  dissolution  of  partnership  between  attorneys  re- 
maining members  could  settle  partnership  contracts  made  with  dis- 
solved firm,  and  thereby  bind  other  members  of  firm. 

Bight  of  Partner  to  Oompensation  for  services  to  partnership.  See 
note,  17  L.  B.  A.   (n.s.)   385,  393,  396,  398,  402. 

Statute  of  Frauds — Agreements  not  to  be  performed  within  year. 
See  notes,  138  Am.  St.  Bep.  598;  15  L.  B.  A.  (n.s.)  326. 

68  Cal.  473-477,  9  Pac.  659,  GUSHING  ▼.  KESLAB. 

In  Contest  of  Bight  to  Purchase  state  lands  each  party  must  allege 
and  prove  all  facts  relied  on  to  show  his  right  to  purchase. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  314,  holding 
defective  complaint  of  intervener  in  such  action  as  not  alleging  his 

qualifications  to  purchase. 

• 

68  Cal.  478-479,  9  Pac.  428,  AVILA  ▼.  MEHEBIN. 

Motion  for  Change  of  Venue  on  ground  of  convenience  of  wit- 
nesses is  addressed  to  sound  discretion  of  court. 

Approved  in  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App.  673,  86  Pac. 
509,  holding  court  did  not  abuse  discretion  in  refusing  change  of 
venue  on  ground  of  convenience  of  witnesses. 

r 
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68  OaL  485^90,  9  Pac.  663,  BUETOK  ▼.  TODD. 

Court  cannot  Extend  Time  to  serve  notice  of  motion  for  new  trial 
after  lapse  of  statutory  time. 

Distinguished  in  Sherman  v.  Southern  Pac.  Co.,  31  Nev.  287,  102 
Pac.  257,  holding  court  could  extend  time  to  move  for  new  trial 
when  counsel  failed  to  file  notice  through  excusable  neglect  and 
mistake. 

68  Cal.  491-495,  13  Pac.  587,  APPLEOABTH  ▼.  DEAN. 

When  Statute'  Commences  to  Run  against  action  for  money  paid 
on  judgment  subsequently  reversed.    See  note,  25  L.  R.  A.  (n.  s.)  32. 

68  Cal.  500-504,  9  Pac.  461,  PEOPLE  t.  MORE. 

Miscellaneous. — Cited  in  People  v.  More  (Cal.),  9  Pac.  463,  his- 
torically referring  to  principal  case. 

68  Cal.  505-506,  9  Pac.  429,  BEANERO  ▼.  ALLEN. 

Nature  and  Elements  of  unlawful  detainer.  See  note,  120  Am.  St. 
Rep.  52. 

68  CaL  512-515,  9  Pac.  560,  REDWOOD  CITT  Y.  GRIMMENSTEIN. 
Acts  for  WUch  Snreties  on  official  bonds  are  liable.    See  note,  91 
Am.  St.  Rep.  551. 

68  Cal.  517-518,  9  Pac.  549,  BROWN  ▼.  MANN. 

Civil  Death  in  United  States.    See  note,  18  L.  R.  A.  83, 

68  CsO.  51»-521,  9  Pac.  554,  ESTATE  OF  McCABE. 

Will  not  Ezecnted  in  Prescribed  Manner  is  no  will  and  cannot  be 
admitted  to  probate. 

Approved  in  In  re  Tyler's  Estate  (Cal.),  50  Pac.  928,  where  will 
did  not  on  its  face  show  compliantce  with  statutory  requirements 
for  its  execution,  law  will  not  presume  statute  complied  with. 

Distinguished  in  Estate  of  Patterson,  155  Cal.  635,  132  Am.  St. 
Rep.  116,  102  Pac.  944,  holding  will  once  duly  executed  had  recognized 
existence  during  life  of  teetator. 

68  Cal.  526-538,  9  Pac  738,  MURPHT  ▼.  BENNETT. 

Judgment  will  not  be  Reversed  for  want  of  finding  on  material 
iseue   where   omission   in   no   way   prejudiced   appellant. 

Approved  in  Wright  v.  Wrigbt  (Cal.),  41  Pac.  697,  following  rule; 
Miller  v.  Bay  Cities  Water  Co.,  157  Cal.  272,  107  Pac.  122,  holding 
immaterial,  failure  to  find  on  allegation  in  answer  when  no  evi- 
dence was  introduced  thereon;  Craig  v.  Gray,  1  Cal.  App.  601,  82  Pac. 
701,  holding  immaterial,  failure  to  find  on  issue  when  finding  could 
not  have  affected  judgment  rendered;  Bank  of  Yolo  v.  Bank  of 
Woodland,  3  Cal.  App.  571,  86  Pac.  824,  holding  immaterial  failure 
to  find  on  defensive  matter  in  answer  when  finding  must  have  been 
adverse  to  appellant;  Bradley  v.  Parker  (Cal.),  34  Pac.  235,  where 
finding  on  one  issue  determined  case,  failure  to  find  on  plea  of  limita- 
tions was  immaterial. 

Distinguished  in  Oargnani  v.  Cargnani,  16  Gal.  App.  100,  116  Pac. 
308,  failure  to  find  upon  material  allegations  of  cross-complaint  in 
divorce  is  not  excusable  because  court  found  for  plaintiff  on  the 
eomplaint. 
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FindlngB  Bhonld  State  Ultimata  facts  and  not  probative  facts. 

Approved  in  Vasey  v.  Campbell,  4  Cal.  App.  454,  88  Pac.  509,  uphold- 
ing sufficiency  of  findings  which  followed  pleadings;  Tbarra  y.  Sylvany 
(Cal.),  31  Pac.  1114,  holding  finding  in  quiet  title  suit  that  plaintiff 
is  owner  in  fee  and  entitled  to  possession  is  sufficient  finding  of 
ultimate  fact;  Bryan  t.  Tormey  (Cal.),  21  Pac.  726,  in  action  to 
quiet  title,  where  finding  was  that  plaintiff  waa  owner  and  defendant 
was  in  possession  and  judgment  was  that  plaintiff's  title  be  quieted, 
such   finding   as   to    ownership   is   sufficient. 

Finding  in  Action  of  Oonyersion  as  to  ownership  of  property  ia 
of  ultimate  fact. 

Approved  in  Chaffee-Miller  Land  Co.  t.  Barber,  12  N.  D.  485,  97 
N.  W.  852,  in  action  to  determine  adverse  claims  to  realty,  findings 
that  plaintiff  is  owner  and  entitled  to  possession  and  defendant  has 
no  ckum  are  of  ultimate  facts  in  issue  and  support  judgment  for 
plaintiff. 

68  Oal.  539-544,  10  Pac  193,  OILSOK  T.  BOBIKSON. 

Contest  of  Bight  to  Purchase  state  lands  may  be  made  after  cer- 
tificate of  purchase  has  been  issued  to  one  of  the  claimante. 

Approved  in  Bogga  v.  Oaneard,  148  Oal.  717,  84  Pac.  198,  following 
rule;  Blakeley  v.  Kingsbury,  6  Oal.  App.  710,  93  Pac.  131,  holding 
contest  could  be  instituted  with  reference  to  swamp  lands  which 
have  been  tuUy  reclaimed  at  any  time  before  patent  was  issued. 

In  Contest  of  Bight  to  Purchase  state  lands,  each  party  must  al- 
lege and  prove  compliance  with  law,  and  that  by  such  compliance  he 
ia  entitled  to  purchase. 

Reaffirmed  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  314. 

Distinguished  in  Bieber  v.  Lambert,  152  Cal.  564,  93  Pac.  97,  holding 
in  contest  of  right  to  purchase  state  lands  presumptions  of  com- 
pliance with  law  are  in  favor  of  holder  of  certificate  of  purchase 
regular  on  its  face. 

68  CaL  645-549,  9  Pac.  942,  CHASE  ▼.  WHTTMOBE. 

Stipulation  in  Promissory  Note  for  payment  of  attorney's  fee 
renders  it  non-negotiable. 

Denied  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  542, 

67  C.  C.  A.  662,  holding  stipulation  for  attorney's  fees  did  not  render 
note  non-negotiable. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.   E.  A.   754. 

68  Cal.  549-551,  10  Pac.  192,  PEOPLE  ▼.  EDSON. 

Information  Against  Public  Officer  for  receiving  bribe,  subetantially 
in  language  of  section  67,  Penal  Code,  is  sufficient. 

Approved  in  Sharp  v.  United  States,  13  Okl.  533,  76  Pac.  180,  up- 
holding indictment  oharging  offense  of  bribery  subetantially  in  lan- 
guage of  statute. 

Distin^ished  in  People  v.  Ward,  110  Cal.  373,  42  Pac.  895,  in- 
dictment for  bribery  considered  and  held  to  state  legal  conclusion 
only. 
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68  CaL  551-^54,  10  Pac  46,  PEOPUB  ▼.  NOBTH  PAOIPIO  ETC.  B. 
B.  CO. 

InBtaiice  of  Tax  Being  DoUiivieiit  for  eome  time  before  penalty 
attached. 

Approved  in  Ukiah  Guaranty  Co.  v.  Carry,  148  Cal.  258,  82  Pac. 
1049,  holding  penalty  for  delinquency  in  payment  of  state  corporation 
tax  did  not  attach  until  gOTemor'a  proclamation  declaring  charter 
eonditionftUy  forfeited. 

68  Oal.  554^659,  10  Pac.  204,  BBOOK  T.  HOBTOK. 

Legialatiire  lias  Power  to  Vacate  Street  in  city,  and  may  delegate 
Ito  power  to  municipal  authorities. 

Approved  in  Henry  t.  Seattle,  42  Wash.  423,  424,  85  Pac.  26,  and 
Marietta  Chair  Co.  v.  Henderson,  121  Ga.  403,  104  Am.  St.  Bep.  156, 
49  &  £.  314,  both  following  rule;  Mahoney  ▼.  Board  of  Education, 
12  Cal.  App.  297,  107  Pac.  586,  holding  legislature  could  authorize 
eity  board  of  education  to  lease  land  dedicated  by  state  to  city  for 
•ehool  purposes. 

Alteration  by  Competent  Authority  of  eadating  road  is  discon- 
tinuance of  those  portions  of  old  road  which  do  not  come  within  new 
limits,  although  no  special  order  of  discontinuance  was  made. 

Beaffirmed  in  Jenkins  t.  Biggs,  100  Md.  438,  59  Atl.  762. 

Distinguished  in  Bector  v.  Christy,  114  Iowa,  474,  87  N.  W.  490, 
where  petition  to  vacate  road  along  township  line  and  across  quarter 
section  prayed  for  change  of  portion  through  quarter  and  such 
change  was  ordered,  sueh  proceeding  did  not  operate  aa  vacation  of 
part  along  Hue. 

Disoontiniiaiico  or  Vacation  of  Highway  by  acta  of  authorities. 
See  note,  26  L.  B.  A.  821,  827. 

68  CaL  561-^66^  10  Pac.  176,  DILLON  ▼.  OENTEB. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  570. 

• 

68  Cal.  568-568,  9  Pac.  839,  MMTTBBEN  v.  GABBITT. 

Mortgage  on  Beal  Estate  is  simply  security  and  transfers  no  title 
to  mortgaged  property. 

Approved  in  Breedlove  v.  Norwich  Union  Kre  Ins.  Co.  (Cal.),  54 
Pac.  98,  holding  purchaser  of  mortgaged  property  under  unrecorded 
deed  could  truly  state  in  application  for  insurance  after  foreclosure 
and  before  time  fox  redemption  had  expired  that  she  was  owner  of 
building  thereon. 

68  OaL  569>572,  10  P^.  115,  BABNES  ▼.  MABSHAL. 

Bight  of  Biparian  Owner  to  protect  shore.  See  note,  6  U  B.  A. 
(n.  a)  162. 

68  OaL  572-574,  10  Pac.  117,  PFISTEB  T.  DASOEY. 

Actual  BesideBce  la  Essential  to  make  valid  declaration  of  home- 
stead. 

Approved  in  Maloney  v.  Hefer  (CaL),  15  Pac.  764,  following  rule. 

68  OaL  575-676,  9  Pac.  840,  OBIMLET  V.  SANTA  OLABA  OOUNTT. 
Section  8804,  Political  Code,  does  not  apply  to  action  brought  to 
recover  money  voluntarily  paid  on  illegal  license  tax. 
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Approved  in  Trower  v.  San  Francisco,  157  Cal.  769,  109  Pae.  620, 
holding  section  3804,  Political  Code,  did  not  apply  to  recovery  of 
probate  fees  illegally  exacted;  Allsman  v.  Oklahoma  City,  21  Okl. 
14-9,  95  Pac.  471,  16  L.  B.  A.  (n.  s.)  511,  holding  pro  rata  for  un- 
expired time  on  liquor  license  after  adoption  of  prohibition  could  not 
be  recovered  back. 

Recovery  Back  of  Voluntary  Payment.  See  note,  94  Am.  St.  Bep. 
441. 

Right  to  Recover  License  Fee  unlawfully  exacted  under  color  of 
authority.    See  note,  22  L.  B.  A.  (n.  s.)  866. 

68  OaL  576-684,  10  Pac.  207,  PEOPLE  V.  McCURDY. 

MeasorementB  of  Footprints  found  in  vicinity  of  place  of  homi- 
cide and  corresponding  to  footprints  of  defendant  are  admissible  in 
evidence. 

Approved  in  State  v.  Fuller,  34  Mont.  22,  85  Pac.  372,  8  L.  R.  A. 
(n.  s.)  762^,  holding  admissible  evidence  that  defendant's  foot  ex- 
actly fitted  footprints  found  near  scene  of  crime;  Krens  v.  State, 
75  Neb.  298,  106  N.  W.  29,  admitting  evidence  of  comparison  of 
footprints  in  vicinity  of  crime  with  shoes  of  defendant. 

Compelling  Accased  to  Perform  Acts  and  submit  person  to  inspec- 
tion and  examination.     See  note,  94  Am.  St.  Bep.  342. 

Misconduct  of  Juron  other  than  their  separation,  for  which  ver- 
dict may  be  set  aside.     See  note,  134  Am.  St.  Bep.  1043. 

68  CaL  684-588,  10  Pac.  212,  PEOPLE  v.  DE  WITT. 

When  Witness  Testifies  That  He  Saw  some  person  near  place  of 
homicide,  but  could  not  say  who  it  was,  evidence  of  statements  of 
such  witness  to  others  that  it  was  defendant  is  inadmissible. 

Approved  in  Bollinger  v.  Bollinger,  154  Cal.  706,  99  Pac.  201, 
where  witness  called  ^to  prove  declarations  gave  no  aflirmative  testi- 
mony, evidence  to  show  he  had  made  statements  as  to  such  declara- 
tions to  others  inadmissible. 

Standpoint  of  Determination  as  to  l^^Lnger  and  necessity  to  kill 
in  self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  543. 

68  Oal.  688-690,  9  Pac.  842,  HAQLE  Y.  HAQLE. 

Court  may  Require,  Although  Divorce  is  denied,  that  husband 
provide  maintenance  for  wife  living  separate  from  him  where  im* 
possible  for  them  to  live  happily  together. 

Approved  in  Olsen  v.  Olsen,  3  Alaska,  625,  following  rule. 

68  Cal.  599-604,  9  Pac.  837,  OOODNOW  ▼.  GRISWOLD. 

General  Finding  That  Allegations  of  complaint  not  in  conflict  with 
certain  foregoing  findings  are  true  is  insufficient. 

Distinguished  in  Paden  v.  Goldbaum  (Cal.),  37  Pac.  760,  holding 
where  sole  issue  was  truth  of  allegations  of  answer,  finding  "that 
allegations  of  separate  defense  contained  in  answer  of  defendant 
are  untrue"  was  sufficient. 

68  Cal.  604-607,  10  Pac.  119,  EIRBY  v.  SUPERIOR  COURT. 

Prohibition  Lies  to  Prevent  trial  court  from  vacating  judgment 
and  peroutting  plaintiif  to  amend  after  affirmance  on  appeal. 
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Approved  in  Thomas  v.  Superior  Court,  6  CaL  App.  631,  92  Pac. 
740,  upholding  prohibition  to  prevent  court  from  setting  aside,  un- 
der section  473,  Code  of  Civil  Procedure,  judgment  bj  default  which 
was  appealed  from  and  appeal  dismissed  by  consent;  Hynes  v. 
Barnes,  30  Mont.  28,  75  Pac.  524,  holding  trial  court  could  not  change 
judgment  in  replevin  to  alternative  pending  appeal. 

Writ  of  ProHibitioiL    Bee  note.  111  Am.  St.  Bep.  962. 

68  OaL  611-618,  10  Pac.  179,  PEASIiET  ▼.  McFADDEN. 

Bffect  of  Possession  of  real  property^  as  notice.  See  notes,  104  Am. 
at.  Bep.  349;  13  L.  B.  A.  (n.  s.)  91. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  812,  914. 

68  OaL  623-636,  10  Pac.  169,  PEOPUB  v.  BUSH. 

View  of  Place  of  Crlm»  by  jury  can  only  be  had  in  presence  of 
defendant. 

Distinguished  in  People  t.  Wbite,  5  Cal.  App.  337,  90  Pac.  475, 
holding  absence  of  judge  during  first  view  of  premises  by  jury  not 
prejudicial  error  where  he  was  present  at  second  view  and  fully  in- 
structed jury  as  to  first  view;  Hatton  v.  Gregg,  4  Cal.  App.  1540,  88 
Pae.  593,  holding  court  who  viewed  disputed  premises  in  quiet  title 
suit,  in  absence  .of  parties,  could  treat  his  knowledge  thus  gained  as 
independent  evidence;  Blias  v.  Territory,  9  Ariz.  11,  76  Pac.  609, 
holding  view  of  place  of  crime  upon  motion  of  defendant's  counsel, 
made  in  his  presence,  could  not  be  objected  to  by  defendant,  al- 
though he  was  not  present  at  view. 

View  by  Jury.    See  note,  42  I».  B.  A.  373,  377,  378,  379,  380. 

Conduct  of  Jury  During  View  of  premises  considered  and  held  not 
to  show  separation. 

Approved  in  People  v.  Cord,  157  Cal.  571,  108  Pac.  515,  holding 
conduct  of  jury  did  not  show  separation  during  trial;  Shivers  v.  Ter- 
ritory, 13  Okl.  477,  74  Pac.  903,  holding  technical  separation  of  jury 
was  not  such  as  to  prejudice  rights  of  defendant;  State  v.  Levy, 
9  Idaho,  499,  75  Pac.  232,  holding  separation  of  jurors  by  sitting 
in  two  boxes  at  theater  did  not  entitle  defendant  to  new  trial. 

Distinguished  in  State  v.  Sly,  11  Idaho,  119,  80  Pac.  1128,  holding 
showing  by  defendant  in  capital  case  that  jury  have  separated  after 
having  been  sworn  to  try  case  is  prima  facie  showing  to  entitle  him 
to  new  trial. 

Effect  of  Separation  of  Jury.    See  note,  103  Am.  St.  Bep.  169,  170. 

Absence  of  Defendant  from  Oonrtroom  for  inappreciable  space  of 
time  during  trial  is  not  prejudicial  error. 

Approved  in  May  v.  United  States,  157  Fed.  15,  86  C.  C.  A.  575, 
following  rule. 

Beversal  of  Oonviction  because  of  unfair  or  irrelevant  argument 
or  statements  by  prosecuting  attorney.    See  note,  46  L.  B.  A.  671. 

68  CaL  635-638,  10  Pac.  113,  EX  PABTE  LI  PBOTTI. 

Oakland  Ordinance  Providing  That  Ucenses  to  be  paid  by  laundry- 
men  shall  be  in  proportion  to  number  of  persons  employed  by  them, 
is  valid. 

Distinguished  in  City  of  Los  Angeles  v.  Lankershim,  160  Cal.  803, 
118  Pac  217,  holding  void  ordinance  licensing  occupations  and  tax- 
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ing  maintenance  of  office  building!  or  storeroonui  at  so  mach  per 
room. 

lamit  of  Amount  of  license  fees.    See  note,  30  L.  B.  A.  422. 

Municipal  Power  Over  Kuifances  relating  to  trade  or  busineu. 
See  note,  36  L.  B.  A.  662. 

68  OaL  642-644,  10  Pac.  186,  HOBTON  ▼.  DOMIKaUEZ. 

Objection  That  Oertain  Findings  are  not  within  issues  will  not  be 
considered  on  appeal,  if  no  objection  to  admission  of  evidence  sup- 
porting findings  was  made  at  trial. 

Approved  in  Schroeder  v.  Mauzy,  16  Oal.  App.  447,  118  Pac.  461, 
Peck  T.  Noee,  154  Cal.  354,  07  Pac.  866,  Milwaukee  etc.  Ins.  Co. 
V.  Warren,  150  Gal.  d53,  89  Pac.  96,  and  Haines  Y.  Stilwell  (Cal.), 
40  Pac.  3i33,  all  following  rule. 
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OASES  IN  69  CALIFORNIA. 


e9  Oal.  1-32,  10  Pac.  69,  IN  BE  BT70KI.ET. 

Proceeding  to  Punish  for  Alleged  contempt,  not  committed  In  pres- 
ence of  court,  is  criminal  or  quasi  criminal. 

Approred  in  State  v.  Clancy,  30  Mont.  197,  76  Pac.  11,  holding  provi- 
sions of  Civil  Code  relative  to  change  of  venue  do  not  apply  to  con- 
tempt proceeding. 

Mere  Preponderance  ot  Evidence  is  not  sufficient  to  establish  guilt 
in  contempt  proceeding. 

Beaffirmed  in  State  v.  Clancy,  30  Mont.  108,  76  Pac.  12. 

It  Is  Contempt  of  Oonxt  to  profess  to  litigants  that  one  can  influence 
court  and  secure  favorable  decision. 

Approved  in  State  v.  District  Court,  37  Mont.  198,  95  Pae.  596,  hold- 
ing attempt  to  influence  jurors  constituted  contempt. 

Miscellaneous. — Cited  in  In  re  Taylor  (Cal.),  10  Pac.  88,  companion 
case. 

69  OaL  32-67,  58  Am.  Bep.  545,  10  Pac.  47,  IN  BE  OOWDEBT. 

Snqiiensioii  from  Practice  for  six  months  given  as  penalty  for  re- 
ceiving fees  for  not  continuing  to  appear  for  city  as  attorney  in  cer- 
tain pending  cases  after  term  as  city  attorney  had  expired. 

Approved  in  In  re  Humphreys,  15  Haw.  189,  disbarring  attorney  for 
one  year  for  appearing  on  both  sides  of  case;  Pierce  v.  Palmer,  31 
B.  I.  505,  77  Atl.  230,  attorney  for  executor  could  not,  after  termina- 
tion of  such  relation,  appear  as  attorney  for  legatees  under  will  where 
his  appearance  was  hostile  to  executor;  dissenting  opinion  in  In  re 
Humphreys,  15  Haw.  219,  majority  holding  where  attorney  corruptly 
induced  opposing  attorney  to  betray  client's  interests  by  advising  him 
to  consent  to  unfair  compromise,  he  violated  trust* 

69  OaL  67-68,  10  Pac.  68,  IN  BE  WHITTEMOBE. 

Attorney  Who  With  Knowledge  of  relations  employs  aiiother  after 
expiration  of  letter's  term,  not  to  be  retained  by  city  in  certain  city 
cases  pending  while  latter  was  city  attorney,  violates  oath. 

Cited  in  dissenting  opinion  in  In  re  Humphreys,  11  Haw.  219,  major- 
ity holding  where  attorney  induced  opposing  attorney  to  betray 
client's  interests  by  advising  him  to  consent  to  unfair  compromise^  he 
violates  trust* 

.(91) 
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69  Oal.  71-73,  10  Pac.  189,  KIMPUS  ▼.  OONWAT. 

Ko  Appeal  Lies  from  jadgmeiit  of  nonsuit. 

Beaffirmed  in  Stebbins  v.  Larson,  4  Cal.  App.  483,  88  Pac.  506. 

Entry  or  Record  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

69  Cal.  76-79,  10  Pac.  125,  BAOGETT  ▼.  DUNK. 

Requisites  of  Appropriation  for  ojQicial  salary  or  expenses.  See  note, 
16  L.  B.  A.  (n.  B.)  0^4. 

69  Cal.  79-80,  10  Pac.  257,  HALL  v.  SUPEEIOB  COUBT. 

Affidavit  to  Claim  Against  Estate  of  decedent  is  required  only  to  be 
in  substantial  compliance  with  statute. 

Approved  in  Empire  State  Min.  Co.  v.  Mitchell,  29  Mont.  59,  74 
Pac.  81,  holding  claim  against  estate  made  by  attorney  for  corporation 
was  sufficient  when  it  stated  none  of  its  officers  except  attorney  re- 
sided in  county. 

Statement  of  Claims  against  estates  of  decedents.  See  notes,  130 
Am.  St.  Bep.  321;  5  Cof.  Prob.  307. 

69  Cal.  80^3,  10  Pac.  130,  RANDALL  ▼.  HUNTEB. 

Where  One  of  Several  Defendants  appeals  from  judgment  against 
all,  others  are  adverse  parties  and  should  be  served  with  notice  of  ap- 
peal. 

Approved  in  Mannix  v.  Try  on,  152  Cal.  34,  91  Pac.  984,  holding 
in  mechanic's  lien  suit  where  personal  judgment  was  rendered  against 
principal  contractor,  and  lien  decreed  on  property  of  owner,  on  appeal 
by  owner  from  part  of  decree  adjudging  lien,  principal  contractor  was 
not  adverse  party  to  be  served  with  notice;  Ford  v.  Cannon,  5  Cal. 
App.  188,  89  Pac.  1072,  holding  codefendant  who  was  party  to  order 
appointing  receiver  should  be  served  with  notice  on  appeal  from  such 
order;  McKeany  v.  Black  (Cal.),  46  Pac.  381,  where  judgment  was 
taken  by  default  against  one  of  defendants,  such  defendant  was  not 
adverse  party  to  be  served  with  notice  of  appeal  when  taken  by  other 
defendants. 

69  Cal.  83-88,  10  Pac.  258,  LANDIS  Y.  M0BBIS8EY. 

New  Matter  is  That  Which  Admits  that  cause  of  action  stated  in 
complaint  once  existed,  but  at  the  same  time  avoids  it. 

Approved  in  Mott  v.  Minor,  11  Cal.  App.  778,  106  Pac.  246,  follow- 
ing rule;  Dennie  v.  Clark,  3  Cal.  App.  763,  87  Pac.  60,  upholding  ad- 
mission, under  general  denial,  of  evidence  as  to  material  changes  in 
written  instrument  relied  on  by  plaintiff,  such  not  being  new  matter 
to  be  pleaded. 

Miscellaneous. — Cited  in  Landls  v.  Morrissey  (Cal.),  10  Pac.  261, 
companion  case. 

69  Cal.  88-105,  10  Pac.  261,  IN*  BE  GUEBBEBO. 

Constitution  of  1879  Did  not  Abolish  existing  municipalities,  but 
made  them  more  independent  of  state  control  b}'  inhibiting  legislature 
from  passing  special  laws  for  any  municipality. 

Approved  in  Boise  City  Nat.  Bank  v.  Boise  City,  15  Idaho,  S02,  100 
Pac.  96,  holding  under  Constitution  and  charter  of  city,  construction 
of  sewers  and  levying  assessments  therefor  were  matters  of  local  con- 
cern in  which  state  had  no  interest. 
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Provisions  of  City  Chaiftor  making  mayor  component  part  of  council 
and  ex  officio  citj  judge  are  constitutional. 

Approved  in  Baltimore  etc.  B.  B.  Co.  v.  Town  of  Whiting,  161  Ind. 
236,  68  N.  K  269,  upholding  law  making  town  clerk  justice  of  peace. 

Mayor  Is  not  Disqualified  to  act  as  judge  in  action  for  enforcement 
of  penalty  for  violation  of  city  ordinance  by  reason  of  fact  that 
penalty  is  paid  into  salary  fund. 

Approved  in  Laplant  v.  Marshalltown,  134  Iowa,  263,  111  N.  W.  817, 
holding  judge  not  disqualified  to  act  in  suit  to  enjoin  city  from  con- 
demning land  for  waterworks  by  reason  of  his  being  citizen  of  city 
and  taxpayer. 

Power  to  License  Implies  Power  to  fix  amount  of  fee,  and  courts 
will  presume  fees  reasonable  unless  contrary  appears  on  face  of  law 
itself. 

Approved  in  Schmidt  v.  Indianapolis,  168  Ind.  641,  120  Am.  St.  Bep. 
386,  80  N.  E.  635,  14  L.  B.  A.  (n.  s.)  787,  holding  license  fee  presumed 
not  excessive. 

Constitational  Limitations  on  Power  to  impose  license  or  occupation 
taxes.    See  note,  129  Am.  St.  Bep.  267. 

Limit  of  Amount  of  license  fees.     See  not«,  30  L.  B.  A.  427,  438. 

Amount  of  Liquor  License  Fee  as  characterizing  statute  or  ordinance 
imposing  it  as  prohibitory  or  regulative.  See  note,  14  L.  B.  A.  (n.  e.) 
794. 

Los  Angeles,  Undctr  Charter,  could  provide  that  violation  of  ordi- 
nance was  misdemeanor  and  punishable  as  such. 

Approved  in  City  of  Chicago  v.  Morell,  247  111.  386,  139  Am.  St. 
Rep.  340,  93  N.  E.  296,  upholding  ordinance  requiring  licenses  to  run 
certain  vehicles,  though  it  imposed  penalty  of  both  fine  and  imprison- 
ment for  violation  thereof. 

Test  of  Validity  of  municipal  ordinance  as  denying  equal  protec- 
tion of  the  laws.    See  note,  123  Am.  St.  Bep.  41. 

Proceedings  for  Violations  of  ordinances  as  prosecutions  for  crime. 
See  note,  33  L.  B.  A.  36.  ' 

Power  of  Mnnicipal  Corporation  to  make  right  to  transact  certain 
business  dependent  upon  consent.     See  note,  9  L.  B.  A.  (n.  s.)  661. 

Decision  Against  Constitntional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

69  Cal.  105-112,  10  Pac.  272,  LEVY  ▼.  WILSON. 

Writ  of  Prohibition  Lies  to  arrest  proceedings  of  judicial  tribunal 
when  they  are  without  or  in  excess  of  its  jurisdiction,  but  writ  is 
issuable  only  when  there  is  no  plain,  speedy,  and  adequate  remedy  at 
law. 

Approved  in  Bamberger  v.  Police  Court,  12  Cal.  App.  154,  160,  106 
Pac.  895,  107  Pac.  616,  holding  prohibition  did  not  lie  to  prevent  police 
court  from  trying  civil  action  for  goods  sold;  Western  Meat  Co.  v. 
Superior  Court,  9  Cal.  App.  544,  99  Pac.  978,  holding  prohibition  did 
not  lie  to  prevent  criminal  trial  of  corporation  for  violation  of  anti- 
trust law  of  1907,  on  ground  corporation  was  not  legally  committed; 
Fn  re  Hatch,  9  Cal.  App.  335,  99  Pac.  399,  holding  validity  of  grand 
jury  which  found  indictment  could  not  be  reviewed  on  application  for 
writ  of  prohibition;  Evans  v.  Willis,  22  Okl.  322,  97  Pac.  1051,  19 
L.  B.  A,  (n.  B.)  1050^  prohibition  lies  to  prevent  court  from  proceed- 
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ing  upon  information  not  authorized  by  anj  offleer,  but  purporting  to 
have  been  presented  by  private  person. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  952. 

Under  Section  226,  Ooda  of  Civil  Procedure,  eourt  may  at  any  time 
direct  sheriff  to  summon  jurors  from  body  of  county,  although  there 
be  names  of  properly  selected  regular  jurors  in  jury-box. 

Approved  in  Elias  t.  Territory,  9  Ariz.  8,  76  Pac.  608,  holding  court 
could  order  special  venire  although  panel  was  not  at  that  time  ex- 
hausted; Territory  v.  Chartz,  4  Ariz.  6,  32  Pac.  166,  holding  court 
could,  on  application  of  district  attorneyi  summon  grand  jury  from 
body  of  county. 

Organization  of  Orand  Jury.    See  note,  27  L.  B.  A.  785. 

69  Oal.  112-119,  10  Pac  278,  GIBDNEB  v.  BESWICK. 

Bisk  of  Property  Sold  accompanies  title  even  if  property  is  not 
delivered. 

Approved  in  Potts  Drug  Co.  v.  Benedict,  156  Cal.  334,  104  Pac.  437, 
26  L.  B.  A.  (n.  s.)  609,  holding  buyer  took  risk  of  destruction  of 
premises  after  agreement  for  present  unconditional  transfer  of  lease- 
hold interest. 

69  Cal.  120-122,  10  Pac.  831,  BYBNE8  v.  ClaAFFET. 
Application  of  Paymenta.    See  note,  96  Am.  St.  Bep.  47. 

69  Cal.  122-128,  10  Pac.  323,  WEIGHT  v.  8EYM0UB. 

Patent  Issued  upon  Confirmation  of  Mexican  grant  is  the  only  evi- 
dence of  extent  of  grant. 

Approved  in  De  Guyer  v.  Banning,  167  U.  S.  743,  17  Sup.  Ct.  937, 
42  L.  Ed.  340,  holding  presumption  conclusive  that  uncanceled  patent 
correctly  locates  lands  covered  by  confirmed  Mexican  grant. 

Patent  from  United  States  for  land  bordering  tidal  stream  does  not 
pass  title  to  land  below  high-water  mark  unless  intention  to  do  so  is 
expressed  therein. 

Approved  in  Carver  v.  San  Pedro  etc.  B.  Co.,  151  Fed.  336,  holding 
patent  did  not  convey  title  to  bed  of  navigable  stream  within  its 
limits  so  as  to  affect  navigability;  Territory  of  Hawaii  v.  Liliuokalani 
14  Haw.  90,  holding  king  had  power  to  grant  land  between  high  and 
low  water  mark  of  sea. 

Bight  of  State  to  Grant  tide  lands.  See  note,  22  L.  B.  A.  (n.  s.) 
337. 

Effect  of  Bounding  Grant  on  river  or  tide  water.  See  note,  42  L.  B. 
A.  511. 

Title  to  Land  Under  Water.    See  note,  42  L.  B.  A.  164. 

What  Waters  are  Navigable.  See  notes,  126  Am.  St.  Bep.  711,  712; 
42  L.  B.  A.  313. 

69  Cal.  133-142,  10  Pac.  369,  PFISTEB  v.  WADE. 

General  Demurrer  to  Complaint  stating  several  counts  will  be  over- 
ruled if  any  one  count  is  sufficient. 

Beaffirmed  in  Krieger  v.  Feeny,  14  Cal.  App.  544, 112  Pac.  903. 

Original  Complaint  is  Competent  Evidence  at  suit  of  plaintiff  to 
prove  offer  made  therein  and  alleged  in  amended  complaint. 

Approved  in  Lioomis  v.  Norman  Printers  Supply  Co.,  81  Conn.  350, 
71  Atl.  361,  holding  paragraph  in  answer  which  had  been  withdrawn 
was  competent  evidence  in  suit  of  plaintiff  as  admission  of  defendant. 
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Party  is  not  Boood  by  admiBsion  in  pleadings  which  have  been 
superseded. 

Disapproved  in  Lane  r.  Choctaw  Okl.  etc.  B.  Co.,  19  Okl.  328,  91 
Pac.  884,  holding  superseded  pleadings  competent  as  evidence  and  ad- 
missions. 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
1S2  Am.  St.  Bep.  162. 

Effect  of  Judgment  Entered  against  dead  person.  See  note,  49  L. 
B.  A.  160,  170. 

69  CaL  142>145,  10  Pac.  331,  WOODSUM  ▼.  OGLE. 

Party  Suing  on  Promissory  Note  must  have  such  ownership  as  to 
protect  maker  from  subsequent  recovery  against  him;  and  in  such 
action  defendant  may  show  plaintiif  paid  no  consideration  for  and 
is  not  legal  owner  of  note. 

Approved  in  Conklin  y.  Benson,  159  Cal.  793,  116  Pac.  38,  where 
owner  of  land  voluntarily  signed  papers  disposing  thereof  to  her  agent, 
with  intent  to  be  delivered  ultimately  to  purchaser,  equities  of  inno- 
cent purchasers  directly  dealing  with  agent  are  protected,  even  if 
grantor  be  defrauded  by  agent;  Simpeon  v.  Miller,  7  Cal.  App.  255, 
94  Pae.  255,  holding  bankrupt  could  not  sue  to  recover  proceeds  of 
sale  of  property  which  had  been  deeded  to  him  in  escrow,  but  later 
sold  by  grantor  to  innocent  purchaser;  Daneri  v.  Gazzola,  2  Cal.  App. 
354,  83  Pac.  457,  holding  presumption  of  ownership  of  note  arising 
from  possession  by  administrator  could  be  rebutted;  dissenting  opinion 
in  Township  of  Washington  y.  Nat.  Bank,  147  Mich.  578,  111  N.  W. 
351,  majority  holding  where  contractor  assigned  sums  to  become  due 
under  contract  to  bank,  but  retained  contract,  and  later  collected  on 
warrants  and  transferred  order  for  value  to  another  bank,  assignee 
bank  was  estopped  to  set  up  its  assignment. 

Blfi^ts  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  Bw  A.  754,  776,  783. 

69  Oal.  146-149,  10  Pac.  329,  HAHN  y.  aABBATT. 
UabHity  of  Owner  for  Trespaas  of  cattle.    See  note,  22  L.  B.  A.  56. 

69  CaL  149-152, 10  Pac.  327,  INT  BE  HANa  KTF,. 

City  lias  Power  to  Begolate  laundry  business. 

Approved  in  Commonwealth  v.  Maletsky,  203  Mass.  245,  89  N.  £. 
246,  24  Ia  B.  a.  (n.  s.)  1168,  holding  city  could  regulate  storage  of 
rags;  dissenting  opinion  in  State  v.  Bay,  131  N.  C.  824,  92  Am.  St. 
Bop.  795,  42  8.  £.  963,  60  L.  B.  A.  634,  majority  holding  void  ordinance 
closing  groceries  and  drygoods  stores  at  7:30  P.  M. 

Municipal  Power  Oyer  Nuisance  relating  to  trade  or  business.  See 
note,  38  L.  B.  A.  653. 

Dedeion  Against  Constitutional  Eight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

69  Oal.  166-160,  58  Am.  St.  Bep.  666,  10  Pac  396,  OOLTON  y.  ONDEB- 
DOKK. 

Action  by  Sole  Devisee  in  possession  for  damages  for  injury  to  prop- 
erty is  bar  to  action  by  same  person  as  executor  for  same  cause. 

Approved  in  Estate  of  Bell,  153  Cal.  344,  95  Pao.  378,  holding  judg- 
ment on  family  allowance  when  widow  sued  individually  binding  on 
her  when  she  later  sued  aa  executrix. 
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Measure  of  DamAges  for  Wrongful  Injury  to  house  is  cost  of  restor- 
ing to  original  condition. 

Approved  in  Linforth  ▼.  San  Francisco  Gas  etc.  Co.,  156  Cal.  62, 
103  Pac.  S22,  upholding  judgment  for  cost  of  restoring  and  loss  of 
rente;  Galveston  etc.  Co.  v.  Chittinii  31  Tex.  Civ.  App.  45,  71  S.  W. 
297,  measure  of  damages  for  burning  fence,  grass,  and  soil  is  value  of 
grass,  cost  Of  fence,  and  loss  of  value  of  land. 

Person  Wlio  Undertakes  Blasting  near  another's  property  assumes  all 
risk  of  injury  thereto. 

Approved  in  Longtin  y.  Persell,  30  Mont.  312,  104  Am.  St.  Bep.  323, 
76  Pac.  701,  65  L.  B.  A.  655,  and  Probst  v.  Hinesley,  133  Ky.  71,  117 
S.  W.  392,  both  following  rule;  Blackford  v.  Heman  Const.  Co.,  132 
Mo.  App.  162,  112  S.  W.  290,  throwing  stone  and  soil  on  land  of  an- 
other by  blasting  in  quarry  held  to  be  trespass;  Fitz  Simons  etc.  Co.  v. 
Braun,  199  111.  395,  65  N.  £.  250,  59  L.  B.  A.  421,  holding  contractor 
excavating  tunnel  for  city  liable  for  injuries  to  buildings,  however 
great  the  care  exercised;  Gossett  v.  Southern  By.  Co.,  115  Tenn.  386, 
112  Am.  St.  Bep.  846,  89  S.  W.  739,  1  L.  B.  A.  (n.  s.)  97,  holding  rail- 
road liable  for  damages  to  adjoining  property  due  to  its  blasting 
operations;  Hickey  v.  McCabe,  30  B.  I.  354,  75  Atl.  407,  and  Gossett  v. 
Southern  B.  do.,  115  Tenn.  386,  112  Am.  St.  Bep.  846,  89  S.  W.  739, 
1  L.  B.  A.  (n.  s.)  97,  both  holding  adjoining  property  owner  entitled  to 
recover  against  railroad  for  noise  and  discomfort  suffered  from  blast- 
ing operations  in  construction  of  road. 

Distinguished  in  Thurmond  v.  White  Lime  Assn.,  125  Mo.  App.  77, 
102  S.  W.  618,  holding  where  house  and  cistern  on  land  adjacent  to 
quarry  were  injured  by  blasting,  plaintiff  could  only  recover  upon 
showing  of  negligence  in  conducting  the  blasting. 

Injuries  to  Land  and  Buildings  from  blasting.  See  note,  17  L.  B. 
A.  221. 

Idabllity  for  Concussion  by  blasting.  See  note,  12  L.  B.  A.  (n.  s.) 
390. 

Duty  and  Liability  of  Land  Owners  to  adjoining  proprietors.  See 
note,  123  Am.  St.  Bep.  581,  582. 

Ejectment  by  Executor  or  administrator.  See  note,  136  Am.  St.  Bep. 
85. 

69  CaL  160-169,  10  Pac.  885,  HALE  ▼.  AKEBS. 

Survey  of  Land,  Where  Claim,  founded  on  Mexican  grant,  has  been 
confirmed  by  United  States  court,  must  conform  to  decree  in  all  re- 
spects. 

Beaffirmed  in  De  Guyer  v.  Banning  (Cal.),  25  Pac.  255. 

69  Cal.  169-180,  10  Pac.  378,  PEOPLE  ▼.  FBENCH. 

Where  Verdict  is  of  Murder  in  first  degree,  jury  have  right  to  fix 
punishment  at  death  or  life  imprisonment. 

Beaffirmed  in  People  y.  Luis,  158  Cal.  194,  110  Pac.  584. 

69  Cal.  180-184,  10  Pac.  376,  PEOPLE  ▼.  WOKO  AH  POO. 

OumulatiTe  Evidence  as  Ground  for  new  trial.  See  note,  14  L.  B. 
A.  609. 

69  Cal.  1S4-186,  10  Pac.  392,  PEOPLE  ▼.  MOODT. 

Effect  of  Failure  to  Olyo  Accused  opportunity  to  plead.  See  note, 
13  I^.  B.  A.  (n.  s.)  816. 
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69  CaL  188-195,  11  Pac.  219,  THBIPT  ▼.  DELAMET. 

Comnratation  of  Homestead  Entry  for  cash  entry  under  section 
2301,  United  States  Bevised  Statutes,  creates  new  title  by  pre-emp- 
tion, and  action  in  ejectment  can  be  maintained  thereon,  notwith- 
standing adjudication  under  homestead  claim  prior  thereto. 

Approved  in  McCorkell  y.  Herron,  128  Iowa,  329,  111  Am.  St.  Bep. 
201,  103  N.  W.  990,  when  one  entered  land  as  homestead  and  there- 
after committed  homestead  entry,  commutation  was  under  section 
2301,  Bevised  Statutes,  and  did  not  amount  to  pre-emption  and  aban- 
donment of  homestead  right. 

Judgment  in  Action  to  Becover  poeeession  of  real  property  is  con- 
clusive between  parties  and  privies,  as  to  all  matters  put  in  issue. 

Approved  in  Bemilliard  y.  Authier,  20  S.  D.  295,  105  N.  W.  628,  4 
L.  B.  A,  (n.  s.)  295,  holding  judgment  for  defendant  in  such  action 
barred  plaintiff  from  setting  up  title  against  defendant  as  heir  whioh 
he  failed  to  assert  in  former  action. 

69  Cat  195-199,  10  Pac.  406,  SKINNEB  ▼.  ISALL. 

Declaration  of  Homestead  may  be  made  on  property  npon  which 
claimant  has  resided  but  one  day,  even  though  his  family  reside  else- 
where. 

Approved  in  Harlan  y.  Schulze,  7  Cal.  App.  292,  94  Pac.  381,  holding 
employment  of  husband  away  from  home,  in  absence  of  showing  that 
he  had  taken  up  residence  elsewhere,  would  not  prevent  wife  from 
securing  benefit  of  homestead  act. 

Pact  That  Homestead  Property  is  partly  rented  to  others  or  used 
for  other  purposes  than  residence  does  not  invalidate  homestead. 

Approved  in  Hohn  v.  Pauly,  11  Cal.  App.  729,  106  Pac.  268,  use  of 
home  for  keeping  boarders  does  not  invalidate  homestead;  In  re  Allen 
(Cal.),  16  Pac.  319,  320,  holding  homestead  extended  over  lot  adja- 
cent to  residence,  on  which  was  situated  building  used  as  shop,  and 
for  sleeping  purposes  of  family. 

69  OaL  199-202,  10  Pac  479,  CHENEY  ▼.  O'BBIEN. 

Bight  of  Way  of  Necesaity  may  be  acquired  over  lands  of  another 
where  there  is  no  other  access  to  public  road. 

Approved  in  Fairchild  v.  Stewart,  117  Iowa,  737,  89  N.  W.  1076, 
holding  right  of  way  of  necessity  existed  in  favor  of  grantee  of  lands 
^rtially  surrounded  by  lands  of  grantor,  and  not  to  be  affected  by 
prior  contract  of  sale  of  such  surrounding  lands. 

Creation  and  Conveyance  of  easements  appurtenant.  See  note,  136 
Am.  St.  Bep.  697. 

Api^catlon  to  Amend  Pleading  is  addressed  to  sound  discretion  of 
court. 

Approved  in  Cain  v.  Cody  (Cal.),  29  Pac.  779,  holding  in  action  for 
replevin  of  coal,  complaint  was  properly  amended  to  claim  larger 
amount  and  greater  damages. 

69  CaL  202-207,  10  Pac.  610,  WEYL  ▼.  SONOMA  VALLEY  B.  B.  CO. 

Notice  of  Appeal  Which  Incorrectly  States  date  of  entry  of  judg- 
ment appealed  from  is  not  ineffectual  where  record  shows  there  was 
but  one  such  judgment  of  kind  appealed  from. 

Approved  in  Fose  v.  Johnetone,  158  Cal.  123,  110  Pac.  296,  and  Price 
T.  Western  Loan  &  Savings  Co.,  35  Utah,  385,  100  Pac.  679,  both  fol- 
II  Cftl.  Notes— 7 


69  Cal.  207-222    NOTES  ON  CALIFORNIA  BEPOBTS.  98 

lowing  rule;  Larson  y.  Larson,  15  Cal.  App.  536,  115  Pac.  342,  notice 
of  appeal  from  order  of  nonsuit  held  to  identify  order  appealed  from. 

Distinguished  in  Kingsbury  v.  Paeific  Coal  etc.  Co.,  3  Alaska,  48. 
dismissing  appeal  for  failure  to  sufficiently  identify  judgment  in 
notice  of  appeal. 

Owner  of  Fee  of  Land,  subject  to  easement  for  public  road,  may 
maintain  ejectment  against  intruder. 

Approved  in  Hall  v.  Hobart,  186  Fed.  434,  ejectment  by  riparian 
owner  on  navigable  stream  lies  to  recover  possession  from  adverse 
claimant  of  island  formed  by  accretion  in  front  of  hisr  shore  line, 
though  title  to  bed  of  stream  was  in  state. 

Distinguished  in  Bonetti  v.  Buiz,  15  Cal.  App.  10,  113  Pac.  118, 
where  supervisors  granted  defendant  right  to  sink  well  on  road  and 
develop  water,  which  subtracted  water  from  plaintiff's  well,  injunc- 
tion was  proper  remedy. 

Miscellaneous. — Cited  in  Porter  etc  v.  Pacific  Coast  By.  Co.  (Cal.), 
18  Pac.  429,  companion  case. 

60  oio.  207-216,  7  Pac.  437,  SATBE  ▼.  CITIZENS'  QAB  LIGHT  ETC. 
00. 

Assessment  and  Sale  of  Corporate  Stock  considered,  and,  though 
invalid,  held  that  owner  had  lost  equitable  right  by  acquiescence  in 
sale. 

Approved  in  Joseph  v.  Davenport,  116  Iowa,  274,  89  N.  W.  1083, 
holding  stockholder  who  acquiesced  in  sale  of  delinquent  stock  lost 
right  by  laches,  although  both  his  purchase  of  stock  and  the  delin- 
quent sale  were  irregular. 

Distinguished  in  New  York  ft  Eastern  Tel.  etc.  Co.  v.  Great  Eastern 
Tel.  Co.,  74  N.  J.  Eq.  232,  69  Atl.  532,  attempted  forfeiture  of  stock 
for  nonpayment  of  assessments  and  issue  of  new  certificates  in  pay- 
ment of  debt  held  not  to  affect  rights  of  original  holder. 

Forfeltnre  of  Corporate  Stock.    See  note,  27  L.  B.  A.  313. 

Belief  in  Equity  from  forfeitures.    See  note,  86  Am.  St.  Bep.  60. 

Assessments  on  Paid-up  Stock.    See  note,  45  L.  B.  A.  649. 

69  Cal.  216-217,  10  Pac.  393,  PEOPLE  ex  rel.  HASTINGS  ▼.  KEWEN. 
Nature  of  Incorporated  Institnticms  belonging  to  state:    See  note, 
29  L.  B.  A.  382. 

69  Cal.  217-222,  58  Am.  Bep.  568,  10  Pac.  409,  CBOSS  ▼.  KITTS. 

Where  Percolating  Waters  Collect  or  are  gathered  in  stream  running 
in  defined  channel,  no  distinction  exists  between  waters  so  running 
under  surface  or  upon  surface  of  land. 

Approved  in  De  Wolfskill  v.  Smith,  5  Cal.  App.  181,  89  Pac.  1003, 
holding  water  flowing  in  natural  stream,  but  originating  from  aban- 
doned oil  well  and  percolating  through  soil,  subject  to  appropriation. 

Bights  in  Subterranean  Waters.    See  note,  19  L.  B.  A.  93. ' 

Appropriation  of  Percolating  Waters  on  public  lands.  See  notes,  30 
L.  B.  A.  187. 

Water  Eight  Appurtenant  to  land  passes  by  deed  to  the  land. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Oal.  724,  93  Pae. 
862,  15  L.  B.  A.  (n.  s.)  359,  holding  water  right  acquired  by  mortgagor 
after  giving  mortgage  passed  on  foreclosure  as  appurtenant  to  land. 

Creatioa  and  Conveyance  of  easements  appurtenant.  See  note,  136 
Am.  St.  Bep.  693. 
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Easements  Created  hj  Severance  of  tract  with  apparent  beneiit  eiz- 
Mting.    See  note,  2^  L.  R.  A.  (n.  a.)  319. 

69  CaL  228-225,  10  Pac.  399,  MARSHAL  v.  DUNK. 

What  Claima  Constitute  Valid  demands  against  a  state.  See  note, 
42  L.  R.  A.  37,  49. 

69  Cal.  226-239,  10  Pac.  502,  PEOPLE  ▼.  TBEADWELL. 

Attorney  Who  Collects  Money  for  client  and  appropriates  it  to  his 
own  use  is  guilty  of  embezzlement. 

Approved  in  People  v.  Robertson,  6  Cal.  App.  517,  92  Pac.  499,  hold- 
ing deputy  assessor  who  received  taxes  irregularly  and  appropriated 
same  was  estopped  to  deny  his  agency  aa  to  county  and  was  guilty 
of  embezzlement;  State  v.  Gebhardt,  87  Mo.  App.  550,  suspending  at- 
torney under  indictment  for  embezzlement  until  facts  in  regard  to 
alleged  crimes  were  determined. 

Embezzlement  as  Affected  by  Want  of  authority  to  receive  money 
or  property  in  first  instance.     See  note,  17  L.  R.  A.  (n.  s.)  534. 

Beading  Law  Books  to  Jnry  by  prosecuting  attorney  is  immaterial 
error  when  court  instructs  jury  to  disregard  it. 

Approved  in  People  v.  Denomme  (Cah),  56  Pac.  99,  holding  use  of 
inatruetions  in  argument  to  jury  within  discretion  of  court. 

Scientific  Books  and  Treatises  as  evidence.  See  note,  40  L.  R.  A. 
573. 

Witness  False  in  One  Fast  of  his  testimony  is  to  be  distrusted  in 
others. 

Approved  in  State  v.  Connors,  37  Mont.  18,  94  Pac.  200,  approving 
instruction  to  same  effect. 

Necessity  of  Qnalifying  by  Reference  to  conscious  falsity  instruc- 
tion.under  statute  enacting  maxim  "Falsus  in  uno,  falsus  in  omnibus," 
without  that  qualification.     See  note,  29  L.  R.  A.  (n.  s.)  681,  682. 

69  CaL  239-241,  10  Pac  335,  ESTATE  OF  ARMSTBONa. 

Liability  for  I>ebt  of  executor  or  administrator  owing  to  the  estate. 
See  note,  112  Am.  St.  Rep.  407. 

Effect  on  Debt  of  Appointment  of  debtor  as  executor  or  adminis- 
trator.   See  note,  26  L.  R.  A.  (n.  s.)  414. 

69  CaL  241-243,  10  Pac.  334,  ESTATE  OF  SOHEDEL. 

In  Cases  not  Provided  for  in  sections  942-945,  Code  of  Civil  Pro- 
cedure, perfecting  appeal  by  giving  undertaking  under  section  941 
stays  proceedings  in  court  below  upon  order  appealed  from. 

Approved  in  Estate  of  McGinn,  3  Cof.  Prob.  128,  following  rule. 

69  Cal.  244,  10  Pac.  336»  SANKEY  v.  LEVY. 

Mandamns  Does  not  Lie  to  compel  superior  court  to  restore  to  its 
calendar  case  tried  by  it  on  appeal  from  jiutice's  court  in  which  judg- 
ment was  rendered  without  filing  findings  of  fact. 

Approved  in  Kerr  v.  Superior  Court,  130  Cal.  186,  62  Pac.  480,  man- 
damus does  not  lie  to  compel  superior  court  to  issue  citation  and  pro- 
ceed with  hearing  of  cause,  when,  if  issued^  court  could  dismiss  pro- 
ceeding. 

69  CaL  244-246, 10  Pac.  412,  IK  RE  BOWMAN. 

Conrt  may  Set  Aside  Premises  as  homestead  of  insolvent  which  had 
never  constituted  his  residence. 
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Approved  in  Ettate  of  Green,  1  Cof.  Prob.  453,  applying  rule  to  pro- 
bate homestead;  Estate  of  Hissler,  2  Cof.  Prob.  359,  probate  court 
should  set  aside  homestead  for  widow  though  it  takes  three-fourths 
of  estate. 

69  Cal.  247-261,  10  Pac.  400,  BOSS  ▼.  SEDOWICK. 

Sale  of  Personal  Property  in  payment  of  antecedent  debt  is  not  void 
although  vendee  knew  it  would  hinder  other  creditors  in  collecting 
their  debts. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac.  796,  upholding  pref- 
erence of  creditors  by  insolvent. 

Bight  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.     See  note,  36  L.  R.  A.  339. 

Participation  in  Fraudulent  Intent  of  debtor  which  will  invalidate 
transfer  to  pay  or  secure  debt  as  to  other  creditors.    See  note,  31 

L.  R.  A.  618. 

* 

69  Cal.  255-454,  4  Pac.  919,  10  Pac.  674,  LTJX  ▼.  HAGGIN. 

Where  Express  Statute  of  Limitations  applies  to  suit  in  equity,  mere 
delay  in  commencing  suit  for  less  than  statutory  time  is  not  ground 
for  dismissal. 

Approved  in  Meigs  v.  Pinkham,  159  Cal.  Ill,  112  Pac.  886,  and 
Finnell  v.  Pinnell,  156  Cal.  600,  134  Am.  St.  Rep.  143,  105  Pac.  744, 
both  following  rule. 

Distinguished  in  Marsh  v.  Lett,  156  Cal.  647,  105  Pac.  969,  refusing 
specific  performance  of  option  to  sell  land  after  three  years'  delay; 
Stevenson  v.  Boyd,  153  Cal.  636,  96  Pac.  287,  19  L.  R.  A.  (n.  s.)  525, 
refusing  to  entertain  suit  to  enforce  trust  against  cotenant  for  laches 
of  plaintiff  regardless  of  limit.itioDS. 

Section  843,  Code  of  Civil  Procedure,  applies  to  suits  in  equity  as 
well  as  to  actions  at  law. 

Approved  in  Williams  v.  Southern  Pacific  R.  R.  Co.,  150  Cal.  628,  89 
Pac.  600,  holding  right  to  equitable  relief  from  trespass  barred  in  same 
time  as  right  of  action  for  damages. 

Limitations  must  be  Pleaded  in  equity. 

Reaffirmed  in  Strayhom  v.  McCall,  78  Ark.  211,  95  S.  W.  456. 

Mere  Passive  Acquiescence,  where  one  is  under  no  duty  to  speak, 
does  not  constitute  estoppel. 

Approved  in  Verdugo  Canyon  Water  Co.  v.  Verdugo,  152  Cal.  674, 
675,  93  Pac.  1029,  1030,  holding  acquiescence  in  putting  down  wells 
on  defendant's  own  land  by  which  underground  water  was  taken  from 
plaintiff  did  not  estop  plaintiff;  Spring  Valley  Water  Co.  v.  San  Fran- 
cisco, 165  Fed.  706,  holding  water  company  not  estopped  by  acquies- 
cence in  water  rate  fixed  by  supervisors  from  seeking  injunction 
restraining  its  enforcement  as  unreasonable;  Morris  v.  Bean,  146  Fed. 
433,  435,  holding  later  appropriator  could  not  plead  prior  appro pria- 
tor  was  estopped  by  reason  of  his  acquiescence  in  making  extensive 
irrigation  improvements;  St.  Louis  Safe  Deposit  Bank  v.  Kemette  Es- 
tate, 101  Mo.  App.  398,  403,  74  S.  W.  483,  485,  holding  delay  in  bring- 
ing suit  did  not  estop  owner  from  seeking  to  enjoin  maintenance  of 
smokestack  projecting  into  private  alley  jointly  owned  by  plaintiff 
and  defendant;  Burr  v.  Maclay  Rancho  Water  Co.,  160  Cal.  280,  116 
Pac.  721,  arguendo. 

Riparian  Rights  are  Snbject  to  condemnation  for  public  use. 
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Approved  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  421, 
423,  109  Pac.  900,  901,  following  rule;  Crawford  Co.  v.  Hathaway,  67 
Neb.  335,  108  Am.  St.  Bep.  6-17,  93  N.  W.  784,  60  L.  B.  A.  889,  right 
of  riparian  proprietor  can  be  impaired  only  in  interest  of  public  upon 
full  compensation. 

Power  to  Oondemn  Riparian  Rights  apart  from  land  to  which  ap- 
purtenant.   See  note,  17  L.  B.  A.  (n.  s.)  1007. 

Legislative  Determination  as  to  Wlietlier  Use  for  which  property  is 
to  be  taken  is  private  or  public  is  final. 

Approved  in  Walker  v.  Shasta  Power  Co.,  160  Fed.  859,  19  L.  R.  A. 
(n.  B.)  725,  87  C.  C.  A.  66,  holding  legislative  determination  final  when 
character  of  use  was  uncertain;  Shasta  Pdwer  Co.  v.  Walker,  149  Fed. 
570,  holding  legislature  could  determine  necessity  for  taking  property 
for  public  use,  instrumentalities  and  mode  of  procedure  for  taking; 
Onry  v.  Goodwin,  3  Ariz.  270,  26  Pac.  381,  holding  taking  of  land  for 
irrigation  ditch  for  use  of  thirteen  farmers  was  taking  for  public 
use. 

Jodicial  Power  Over  Eminent  Domain.  See  note,  22  L.  R.  A.  (n.  s.) 
22,  30,  48,  50,  51,  57,  86,  89,  162. 

By  Law  of  Mexico  Running  Waters  of  California  were  not  dedicated 
to  common  use  of  all  inhabitants  in  such  sense  that  they  could  not  be 
deprived  of  common  use. 

Approved  in  Boquillas  Land  ete.  Co.  v.  St.  David  Co-operative  Com- 
mercial etc.  Co.,  11  Ariz.  138,  139,  89  Pac.  507,  508,  holding  legislature 
could  establish  right  of  prior  appropriation  and  grant*  this  right  to 
other  than  riparian  owners. 

Pueblo  had  Right  to  Water  which  had  been  appropriated  to  use  of 
inhabitants  similar  to  that  which  it  had  in  pueblo  lands,  and  right  of 
its  successor,  the  city,  is  superior  to  rights  of  riparian  owner. 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  Los  Angeles,  217 
U.  S.  226,  30  Sup.  Ct.  456,  54  L.  Ed.  744,  Los  Angeles  v.  Hunter,  156 
Cal.  608,  105  Pac.  757,  and  Los  Angeles  v.  Los  Angeles  Farming  etc. 
Co.,  152  Cal.  651,  652,  654,  93  Pac.  1135,  all  holding  city  of  Los 
Angeles  has  right  as  successor  of  old  pueblo,  to  waters  of  Los  Angeles 
river,  paramount  to  all  riparian  owners. 

Distinguished  in  Fellows  v.  Los  Angeles,  151  Cal.  62,  90  Pac.  140, 
holding  water  obtained  from  territory'  within  limits  of  Los  Angeles, 
and  sought  to  be  used  outside  Los  Angeles,  came  from  "f uentes"  which 
were  subject  to  sale  by  pueblo  to  private  parties. 

In  Absence  of  Proof,  law  of  foreign  state  is  presumed  to  be  same 
as  in  this  state. 

Reaffirmed  in  O'Sullivan  v.  Griffith,  153  Cal.  507,  95  Pac.  875. 
Upon  Admission  of  California  as  State,  it  became  vested  with  all 
rights,  sovereignty,  and  jurisdiction  over  navigable  waters,  and  soils 
under  them,  which  were  possessed  by  original  states  after  adoption  of 
constitution. 

Approved  in  United  Land  Assn.  v.  Knight  (Cal.),  23  Pac.  268,  and 
People  V.  San  Francisco  (Cal.),  15  Pac.  749,  both  holding  claim  of 
state  to  tide  lands  by  virtue  of  sovereignty  subordinate  to  prior  grants 
of  Mexican  government  confirmed  by  United  States. 
Title  to  Land  Under  Water.  See  note,  42  L.  R.  A.  171. 
Sacramento  River  Being  Navigable  in  fact,  title  of  plaintiff  extends 
no  farther  than  edge  of  stream. 
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Approved  in  Packer  t.  Bird,  137  U.  S.  669,  11  Sup.  Ct.  210,  34  L.  Ed. 
819,  following  rule. 

Bight  to  Flow  of  Water  ia  inseparably  annexed  to  soil,  and  passes 
with  it,  not  as  an  easement  or  appurtenant,  but  as  a 'parcel. 

Approved  in  Stenger  v.  Tharp,  17  S.  D.  24,  94  N.  W.  404,  and  Madi- 
gan  V.  Kaougarok  Mining  Co.,  3  Alaska,  70,  both  following  rule; 
Brandon  v.  West,  28  Nev.  508,  83  Pac.  329,  holding  sand  upon  land  was 
part  of  realty  before  removal. 

IHstinguished  in  Miller  &  Lux  ▼.  Madera  Canal  etc.  Co.,  155  Cal. 
73,  99  Pac.  507,  22  Ia  B.  A.  (n.  s.)  391,  holding  action  for  damages 
for  diversion  of  water  from  real  property  not  an  action  to  quiet  title 
to  such  flow,  and  need  not  be  brought  in  county  where  land  ia  situ- 
ated. 

Blparian  Proprietor  has  Bight  that  flow  of  stream  by  his  land  shall 
not  be  diminished  by  diversion  to  nonriparian  lands. 

Approved  in  Turner  v.  James  Canal  Co.,  155  Cal.  94,  132  Am.  St. 
Bep.  59,  99  Pac.  525,  22  L.  B.  A.  (n.  s.)  401,  reaffirming  rule. 

Distinguished  in  San  Joaquin  etc.  Irr.  Co.  v.  Fresno  Flume  etc.  Co., 
158  Cal.  629,  112  Pac.  183,  upper  proprietor  may  dam  water  to  float 
logs  when  no  injury  resulted  to  lower  owner. 

Correlative  Bights  of  Upper  and  lower  proprietors  as  to  use  and  flow 
of  stream.    See  note,  41  L.  B.  A.  742. 

'Terson"  Includes  Corporation  as  well  as  natural  person. 

Approved  in  Western  Union  Tel.  Co.  v.  Superioi;  Court,  15  Cal.  App. 
695,  115  Pac.  1098,  following  rule. 

Common-law  Bnle  of  Blparian  Bights  and  not  that  of  prior  appro> 
priation  is  law  of  California. 

Approved  in  Crawford  Co.  v.  Hathaway,  67  Neb.  339,  341,  350,  108 
Am.  St.  Bep.  647,  93  N.  W.  785,  786,  789,  60  L.  B.  A.  889,  reaffirming 
rule;  Anderson  v.  Bassman,  140  Fed.  22,  holding  where  stream  flows 
from  California,  which  has  common-law  rule,  to  Nevada,  which  has 
rule  of  prior  appropriation,  riparian  owners  in  California  and  appro- 
priators  in  Nevada  were  equally  protected  by  laws  of  respective  states, 
subject  to  limitations  as  to  reasonable  use;  Boquillas  Land  etc.  Co.  v. 
St.  David  Co-operative  Commercial  etc.  Assn.,  11  Ariz.  135,  89  Pac. 
506,  holding  common-law  doctrine  of  riparian  rights  not  adopted  in 
Arizona;  Sternberger  v.  Seaton  Mining  Co.,  45  Colo.  403,  102  Pac.  169, 
holding  common-law  doctrine  of  riparian  rights  does  not  apply  in 
Colorado;  Hutchinson  v.  Watson  etc.  Ditch  Co.,  16  Idaho,  491,  133 
Am.  St.  Bep.  125,  101  Pac.  1062,  holding  common-law  doctrine  of 
riparian  rights  does  not  apply  in  Idaho. 

Common-law  Bight  of  Each  Biparian  Owner  to  have  stream  flow 
by  his  land  without  diminution  is  subject  to  common  right  of  all  to . 
reasonable  share  of  water. 

Approved  in  Turner  ▼.  James  Canal  Co.,  155  Cal.  95,  132  Am.  St. 
Bep.  59,  99  Pac.  525,  22  L.  B.  A.  (n.  s.)  401,  following  rule;  Morris  v. 
Bean,  146  Fed.  431,  holding  right  of  riparian  owner  to  reasonable  use 
of  water  would  not  permit  him  to  deprive  co-owner  of  right  to  exer- 
cise same  privilege;  Lansdale  Co.  v.  City  of  Woonsocket,  25  B.  I.  431, 
56  Atl.  449,  city  which  is  riparian  proprietor  has  no  right,  as  against 
lower  owner,  to  diminish  flow  by  taking  water  for  municipal  use. 

What  is  Beasonable  Use  of  Water  by  riparian  proprietor  is  ques- 
tion of  fact  depending  upon  circumstances  appearing  in  each  partic- 
ular case. 
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Approy«d  in  Meong  v.  Coffee,  67  Neb.  514,  515,  516,  108  Am.  St.  Bep. 
697,  93  N.  W.  718,  60  L.  B.  A.  910,  holding  use  of  water  unreasonable. 

Pablic  Policy  of  State  can  be  ascertained  only  by  reference  to  Con- 
stitution and  laws  passed  under  it. 

Approved  in  Langdon  v.  Conlin,  67  Neb.  245,  108  Am.  St.  Bep.  643, 
93  N.  W.  390,  60  L.  B.  A.  429,  following  rule. 

Bobuttiiig  Testimony  is  Addressed  to  evidence  introduced  by  oppo- 
site party  and  not  to  bis  pleading. 

Approved  in  Potter  v.  Sims,  135  Iowa,  742,  111  N.  W.  30,  holding 
evidence  admissible  as  proper  rebuttal;  Seibel  Copper  k  Iron  Mfg.  Co. 
▼.  Mf  grs.  By.  Co.,  230  Mo.  78>  130  S.  W.  293,  holding  plaintiff  in  suit  to 
enjoin  construction  of  railroad  tracks  in  street  could  not  introduce  evi- 
dence to  show  invalidity  of  ordinance  pleaded  by  defendant,  when 
defendant  had  not  offered  ordinance  in  evidence. 

Court  has  Discretion  to  Admit  additional  evidence  in  plaintiff's  case 
after  defense  has  rested. 

Approved  in  Matts  v.  Borba  (Cal.),  37  Pac.  160,  foUowing  rule. 

What  may  Constitate  Watercourse  discussed. 

Approved  in  Miller  &  Lux  v.  Madera  Canal  etc  Co.,  155  Cal.  77, 
99  Pac.  509,  22  L.  B.  A.  (n.  s.)  391,  holding  regularly  recurring  flood 
waters  when  flowing  in  accustomed  extended  channel  to  be  part  of 
ordinary  flow  subject  to  riparian  rights;  Huffner  v.  Sawday,  153  Cal. 
91,  94  Pac.  426,  holding  stream  to  be  such  watercourse  as  to  be  sub- 
ject of  riparian  rights  although  flow  was  not  continuous  at  all  sea- 
sons; State  V.  Pulp  Co.,  119  Tenn.  71,  104  S.  W.  443,  channel  of  river 
means  same  thing  as  bed  of  river,  and  is  used  to  describe  depression 
in  which  waters  flow  at  ordinary  stages. 

Bipariaa  Land  Includes  All  Sections  or  fractions  mentioned  in  any 
one  certificate,  bordering  on  natural  water  channel  and  through  which 
it  had  its  course. 

Approved  in  Crawford  Co.  v.  Hathaway,  67  Neb.  354,  108  Am.  St. 
Bep.  647,  93  N.  W.  790,  60  L.  B.  A.  889,  discussing  but  not  deciding 
whether  or  not  only  forty-acre  tracts  bordering  on  stream  should  be 
considered  riparian;  Watkins  Land  Co.  v.  Clements,  98  Tex.  585,  107 
Am.  St.  Bep  653,  86  S.  W.  735,  70  L.  B.  A.  964,  affirming  Clements  v. 
Watkins  Land  etc.  Co.,  36  Tex.  Civ.  App.  345,  82  S.  W.  668,  holding 
lands  not  within  watershed  of  stream  are  not  entitled  to  be  irrigated 
therefrom. 

Wliat  is  Biparian  Land.    See  note,  11  L.  B.  A.  (n.  s.)  1064. 

If  Owner  of  Biparian  Lands  conveys  portion  thereof  not  adjacent 
to  stream,  such  land  loees  its  riparian  character. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  331,  88 
Pac.  980,  11  L.  B.  A.  (n.  s.)  1062,  holding  land  thus  severed  could  not 
regain  riparian  character  upon  reunion  with  original  tract  under  same 
ownership. 

Bight  to  Apiffopriate  Public  Waters  of  state  is  established  by  usage. 

Approved  in  Crawford  Co.  v.  Hathaway,  67  Neb.  361,  108  Am.  St. 
Bep.  647,  93  N.  W.  793,  60  L.  B.  A.  889,  following  rule. 

Blglit  of  Prior  Appropriator  of  water.    See  note,  30  L.  B.  A.  677. 

State  and  Federal  Ownership  of  waters.  See  note,  50  L.  B.  A.  738, 
743,  747. 

Uses  for  Which  Power  of  eminent  domain  cannot  be  exercised.  See 
note,  102  Am.  St.  Bep.  814. 
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Establiiilinient  and  Begolation  of  municipal  water  supply.  See  note, 
61  L.  B.  A.  107. 

EzemptiOB  from  Taxation  or  assessment  of  lands  owned  hy  govern- 
mental bodies,  or  in  which  thej  have  an  interest.  See  note,  132  Am. 
St.  Rep.  296. 

DiBqualification  of  Jndgo  by  prior  connection  with  case.  See  note, 
25  L.  B.  A.  115. 

Miscellaneous. — Cited  in  Lux  t.  Haggin  (Cal.),  4  Pac.  938,  com- 
panion case;  Duckworth  v.  Watson ville  Water  &  Light  Co.,  158  Cal. 
218,  110  Pac  932,  holding  plaintiff  estopped  by  deed  of  predecessor  in 
interest,  conveying  all  water  for  irrigation  of  his  land  to  defendant's 
grantors,  from  asserting  any  interest  antagonistic  to  such  deed;  St. 
Louis  Safe  Deposit  Bank  v.  Kennett  Estate,  101  Mo.  A  pp.  394,  74  S. 
W.  481,  holding  injunction  lay  to  prevent  continuing  breach  of  cove- 
nant which  would  cause  irreparable  injury. 

69  Cal.  454-456,  10  Pac.  672,  DOUOHEBTY  ▼.  OOrFIN. 

Board  of  Supervisors  cannot  Extend  Time  for  completion  of  street 
improvement  after  expiration  of  contract  time. 

Approved  in  Brock  v.  Luning,  89  Cal.  319,  26  Pac.  972,  Dougherty 
V.  Nevada  Bank,  81  Cal.  163,  22  Pac.  514,  and  Palmer  v.  Burnham 
(Cal.),  47  Pac.  600,  all  following  rule;  Heft  v.  Payne,  97  Cal.  Ill, 
31  Pac.  845,  holding  direction  of  further  work  on  appeal  from  lot 
owners,  after  time  for  performance  had  expired,  did  not  operate  as 
extension  of  time  for  completion  of  street  contract. 

Judgment  will  not  be  Reversed  for  harmless  and  immaterial  errors. 

Approved  in  Collins  v.  Gray,  154  Cal.  135,  97  Pac.  144,  refusing  to 
reverse  judgment  for  error  is  Immaterial  finding. 

Miscellaneous. — Cited  in  Dougherty  v.  Fair  (Cal.),  10  Pac.  674,  com- 
panion case.  , 

69  Oal.  46^-468,  10  Pac.  786,  FEDEB  t.  EPSTEIN. 

Where  Partners  are  Sued  in  individual  names  on  partnership  liabil- 
ity, judgment  cannot  be  rendered  against  the  firm. 

Approved  in  Maclay  Co.  v.  Meads,  14  Cal.  App.  371,  373,  112  Pac. 
199,  holding  judgment  against  partnership  could  be  vacated  when 
complaint  was  sufficient  only  as  against  members;  Guthiel  v.  Gilmer, 
27  Utah,  509,  76  Pac.  63-2,  holding  complaint  stated  cause  of  action 
against  partners  individually  and  not  against  partnership, 

69  OaL  468-460,  10  Pac.  671,  ESTATE  OF  DAVia 

Although  Beal  Property  be  Disposed  of  by  will,  court  can  set  it 
aside  for  homestead. 

Approved  in  Estate  of  Green,  1  Cof.  Prob.  453,  and  Estate  of  Ken- 
nedy, 157  Cal.  522,  108  Pac.  282,  both  following  rule;  Matter  of  Silli- 
man,  159  Gal.  161,  112  Pac.  891,  will  bequeathing  legacy  to  surviving 
husband  and  devising  land  tx>  testatrix's  sister  did  not  put  him  to 
election  so  as  to  preclude  receipt  of  legacy  after  having  homestead 
granted  on  such  land;  Estate  of  Bump,  152  Cal.  278,  92  Pac.  644,  hold- 
ing husband  could  not  by  will  limit  discretion  of  court  in  setting  apart 
homestead  for  widow;  Estate  of  Pohlmann,  2  Cal.  App.  362,  84  Pac. 
355,  holding  court  could  set  apart  as  homestead  property  upon  which 
decedent  had  never  resided  and  on  which  he  could  not  have  filed 
declaration  of  homestead;  Estate  of  Hayes,  1  Cof.  Prob.  552,  court 
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must  set  aside  hamestead  for  imnor  ehild  altlioiigh  widow  had  died 
and  other  children  had  attained  majority  without  applying  for  home- 
stead. 

Blghti  of  Children  in  homestead  of  parent.  See  note,  56  L.  B.  A. 
38. 

69  OaL  460-464,  11  Pac  1,  KELLT  T.  EDWARDS. 

Mandamus  Does  not  Lie  to  try  title  to  public  office. 

Approved  in  City  Council  ▼.  People,  19  Colo.  App.  403,  75  Pac.  604, 
holding  mandanuus  did  not  lie  to  reseat  conteetee  to  office  who  had 
received  certificate  of  election  and  qualified  and  had  been  unseated. 

Distinguished  in  Potomac  Oil  Co.  v.  Dye,  10  Cal.  App.  539,  102  Pac. 
679,  holding  mandamus  lay  to  compel  delivery  of.  office  in  private  cor- 
poration. 

Mandamus  as  ProjMr  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  885. 

Mandamus  to  Oompel  Surrender  of  office.    See  note,  31  Li  B.  A.  356. 

De  Facto  Officers.    See  note,  140  Am.  St.  Bep.  196,  198. 

69  CaL  465-479,  11  Pac  20,  THOMASON  v.  RUOOLE8. 

Act  of  March  15,  1885,  Providing  for  street  work  in  municipalities, 
was  a  general  law  and  applied  to  San  Francisco. 

Approved  in  Heyler  v.  Watertown,  16  S.  D.  29,  91  N.  W.  335,  chap- 
ter 150,  Laws  of  1893,  providing  that  any  city  shall  have  power  to 
construct  sewerage  system,  applies  to  all  cities  of  state  alike. 

Act  of  Blarch  18,  1885,  Relating  to  street  work  in  municipalities,  is 
void. 

Approved  in  Hilton  v.  Heverin  (Cal.),  11  Pac.  27,  following  rule. 

Miscellaneous. — Cited  in  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  773, 
to  point  that  legislature  having  provided  method  for  regulation  of 
railway  rates,  all  other  ntethods  are  excluded. 

69  Oal.  479-515,  11  Pac.  3,  OAKLAND  PAVING  CO.  y.  HILTON. 

Instance  of  Validity  of  Adoption  of  constitutional  amendment  being 
considered  by  court. 

Approved  in  Bice  v.  Palmer,  78  Ark.  443,  96  8.  W.  398,  holding 
adoption  of  constitutional  amendment  reviewable  by  court;  McCon- 
aughy  V.  Secretary  of  State,  106  Minn.  402,  405,  119  N.  W.  411,  412, 
holding  court  bad  jurisdiction  to  determine  whether  constitutional 
amendment  had  been  legally  submitted  to  and  adopted  by  people. 

Power  Given  to  Legislature  to  propose  constitutional  amendments  is 
grant  of  power  and  mode  provided  is  measure  of  power. 

Approved  in  Chicago  v.  Beeves,  220  111.  288,  77  N.  E.  240,  holding 
General  Assembly  had  power  to  propose  amendments  that  modified 
other  sections  of  Constitution  by  implication,  although  limited  to  pro- 
posing amendment  to  single  section. 

Effect  of  Noncompliaace  with  prescribed  method  of  amending  Con- 
stitution.   See  note,  10  L.  B.  A.  (n.  s.)  152. 

Failure  of  Legislature  to  Enter  proposed  constitutional  amendment 
in  full  upon  its  journals  lenders  it  void. 

Approved  in  McBee  v.  Brady,  15  Idaho,  772,  100  Pac.  100,  reaffirm- 
ing rule;  McBee  v.  Brady,  15  Idaho,  776,  100  Pac.  102,  holding  void 
amendments  on  which  people  were  not  given  opportunity  to  vote  sepa- 
rately; People  V.  LoomiB,  135  Mich.  562,  98  N.  W.  264,  holding  entry 
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in  journal  of  House  of  proposed  amendment  in  original  form,  and  on 
senate  journals  as  finally  adopted,  was  sufficient  entry  on  journals; 
Kadderly  ▼.  Portland,  44  Or.  135)  74  Pae.  716,  holding  initiative  and 
referendum  amendment  legally  adopted. 

ProMbiting  CI&um  in  Constitation  is  self -executing. 

Approved  in  Katz  v.  Herriok,  12  Idaho,  25,  86  Pac.  878,  holding  con- 
etitutional  provision  that  foreign  corporation  file  copy  of  articles  with 
Secretary  of  State  aa  condition  for  doing  business  to  be  self-execut- 
ing; State  V.  Winnott,  78  Neb.  389,  110  N.  W.  1117,  10  L.  B.  A.  (n. 
8.)  149,  self-imposed  limitations  on  power  of  people  to  amend  Con- 
stitution not  construed  so  as  to  defeat  will  of  people  on  account  of 
unimportant  failure  to  comply  literally  with  such*  limitations;  Ex 
parte  McNaught,  23  Okl.  291, 1  Okl.  Cr.  265, 274, 100  Pae.  29,  32,  holding 
constitutional  provision  that  prosecution  for  felony  may  not  be  had 
without  preliminary  examination  was,  when  supplemented  by  common 
law  in  force,  self -executing;  Ex  parte  Cain,  20  Okl.  127,  1  Okl.  Cr.  8, 
93  Pac.  975,  holding  constitutional  prO'hibition  of  liquor  traffic  to  be 
self-executing;  Ex  parte  Show,  4  Okl.  Cr.  429,  113  Pac.  1068,  holding 
election  law  of  1910  to  be  self-executing;  Swift  So  Go.  v.  Newport 
N0W9,  105  Ya.  115,  52  S.  E.  824,  3  L.  R.  A.  (n.  s.)  404,  constitutional 
provision  that  property  shall  not  be  danuiged  for  public  use  is  self- 
executing,  and  remedy  lies  at  common  law  when  legislature  has  pro- 
vided none. 

8^-ezeciiting  Constitutional  ProvlBions.    See  note,  16  L.  B.  A.  282. 

Act  of  1886  Providing  for  Work  on  streets  and  sewers  within  muni- 
cipalities is  void. 

Approved  in  Hilton  v.  Heverin  (Oal.),  11  Pae.  27,  following  rule. 

68  OaL  621-628,  11  Pac  29,  NISSEN  ▼.  BENDIXSEN. 

Complaint  Against  Husband  for  Necessaries  furnished  wife  must 
.allege  sale  to  husbemd  or  his  neglect  to  provide  for  her  support. 

Beaffirmed  in  Hoey  v.  Hechtman,  2  Oal.  App.  121,  83  Pac.  86. 

Wife's  Implied  Authority  to  Act  for  husband  and  charge  him  for 
necessaries.    See  note,  98  Am.  St.  Bep.  640. 

69  CaL  523-525,  11  Pac.  57,  BHODA  t.  ALAMEDA  CO. 
Liabilities  of  Countlas  for  Torts  and  negligence.    See  note,  39  L. 

B.  A.  65,  73,  81. 

69  CaL  527-630,  11  Pac.  179,  DIXON  ▼.  ALLEN. 

In  Action  for  Libel,  Failure  of  plaintiff  to  file  undertaking  for  costs 
does  not  deprive  court  of  jurisdiction. 

Approved  in  Becker  v.  Schmidlin,  153  Cal.  671,  672,  96  Pac.  280, 
281,  holding  in  action  for  slander,  court  could  permit  undertaking 
in  lieu  of  defective  one  tp  be  filed  after  action  was  commenced;  Fow- 
ler V.  Fowler,  15  Okl.  534,  82  Pac.  925,  holding  court  had  discretion  to 
permit  plaintiff  to  file  bond  for  costs  in  action  in  district  court,  after 
defendant's  motion  to  quash  summons. 

Slander  and  Libel  In  Charging  Woman  with  unchastity.  See  note, 
24  L.  B.  A.  (n.  s.)  617. 

Admissibility  of  Eyldenca  of  family  relations  of  plaintiff  on  ques- 
tion of  damages  in  defamation  action.  See  note,  23  L.  B.  A.  (n.  s.) 
362. 
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60  Cal.  531-532,  11  Fac.  178,  0OX7KTT  OF  SAN  LITIS  OBISFO  y. 
KINGK 

Fees  Collected  hy  County  Recorder  are  held  in  trust  for  county,  and 
limitations  do  not  run  against  right  of  county  to  recover  until  demand 
is  made^ 

Distinguished  in  Bannock  County  v.  Bell,  8  Idaho,  11,  101  Am.  St. 
Rep.  140,  65  Pac.  714,  holding  limitations  run  against  right  of  county 
to  recover  alleged  illegal  fees  paid  to  clerk  of  district  court  who  was 
ez  officio  auditor  and  recorder. 

Maxim  "NnUmn  Tempns  Occnrrlt  Regl."  See  note,  101  Am.  St.  Rep. 
156. 

Applicability  of  Statute  of  Umitatioiifl  to  action  by  agencies  of 
state.     See  note,  3  L.  R.  A.  (n.  s.)  747. 

Limitation  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Rep.  484. 

eg  Cal.  533-636,  58  Am.  Rep.  562,  11  Pac.  130,  DtJRKEE  ▼.  CENTRAL 
PACIFIC  R.  R.  CO. 

Declarations  of  Engineer  in  Explanation  of  accident  nvade  five  min- 
utes thereafter  are  not  admissible  as  part  of  res  gestae. 

Approved  in  Waldeck  ft  Co.  v.  Pac.  Coast  8.  S.  Co.,  2  Cal.  App.  170, 
83  Pac.  159,  holding  declarations  of  agent  not  connected  with  transac- 
tion to  which  they  referred  could  not  bind  principal,  although  made  in 
explanation  of  act  done  by  him  in  course  of  agency;  Anderson  v.  Great 
Northern.  Ry.  Co.,  15  Idaho,  530,  99  Pac.  96,  holding  statements  of 
engineer  as  to  injury  of  child  struck  by  engine,  made  within  two  or 
three  minntes  of  accident,  adnnssible  as  res  gestae;  Alsever  v.  Minne- 
apolis etc.  R.  I^.  Co.,  115  Iowa,  343,  88  N.  W.  842,  holding  admissible, 
declaration  of  engineer  made  immediately  after  blowing  whistle  as 
to  his  motive,  in  action  against  railroad  for  injury  to  child  resulting 
from  such  act;  Poindexter  A  Orr  etc.  Co.  v.  Oregon  Short  Line  R.  K. 
Co..  33  Mont.  340,  83  Pac.  887,  holding  inadmissible  in  action  against 
railroad  for  injury  to  animals,  testimony  of  witness  that  section  boss 
showed  him  where  animal  was  when  struck;  Balding  v.  Andrews,  12 
N.  D.  273,  96  N.  W.  307,  statement  of  elevator  agent  when  elevator  was 
burning  as  to  cause  of  fire  not  admissible  as  res  gestae;  dissenting 
opinion  in  Dunn  v.  Chicago,  Rock  Island  etc.  Ry.  Co.,  130  Iowa,  596, 
107  N.  W.  621,  6  L.  R.  A.  (n.  s.)  452,  majority  holding  inadmissible, 
statement  of  deceased  as  to  cause  of  ac&ident,  although  part  of  res 
gestae,  as  being  conclusion  as  to  negligence  of  coemployee. 
.  Declarations  as  Part  of  Res  Oestae.    See  note,  19  L.  R.  A.  747. 

69  CaL  536-538,  11  Fac.  132,  ESTEP  v.  ABMSTROKO. 

One  Claiming  That  His  Conduct  has  been  influenced  by  false  state- 
ments of  another  must  allege  he  believed  such  statements  and  acted 
upon  them  to  his  injury. 

Reaffirmed  in  Burke  v.  Maguire,  154  Cal.  467,  98  Pac.  25. 

In  Pleading  Fraud,  Facts  must  be  clearly  stated. 

Approved  in  Estate  of  Harris,  3  Cof.  Prob.  10,  holding  fraud  in  will 
contest  insufficiently  pleaded. 

69  CaL  588-699,  11  Fac.  66,  PEARSON  v.  CREED. 

Assessment  of  Tax  on  Property  of  decedent's  estate.  See  note,  56 
L.  R.  A.  635. 


tf9  Cftl.  540-552     NOTES  ON  CALIFORNIA  BEPOBTS.  108 

■ 

69  OaL  540-541,  11  Pac.  128,  PEOPLE  ▼.  CAMILO. 

Failare  to  Bring  person  charged  with  crime  to  trial  within  sixty 
days  does  not  warrant  dismissal  if  delay  is  caused  by  illness  of  trial 
judge,  or  his  engagement  on  trial  of  other  causes. 

Distinguished  in  State  v.  Dewey,  73  Kan.  743,  88  Pac.  882,  holding 
delay  ordered  by  court  cannot  be  regarded  as  happening  on  applica- 
tion of  prisoner,  merely  because  he  fails  to  object. 

Bight  to  Speedy  TriaL    See  note,  85  Am.  St.  Bep.  192,  194,  202. 

Delay  of  Prosecation  as  ground  for  discharge.  See  note,  56  L.  B.  A. 
531,  543. 

69  Gal.  541-549,  11  Pac.  240,  IN  BE  OANNOK. 

Validity  of  Grand  Jury  cannot  be  questioned  in  proceeding  to  punish 
for  contempt  for  refusing  to  testify  before  it. 

Approved  in  In  re  Hatch,  9  Cal.  App.  335,  99  Pac.  399,  holding 
validity  of  grand  jury  could  not  be  question-ed  on  application  for  writ 
of  prohibition  to  prevent  proceedings  upon  indictment  found  by  it; 
In  re  Davis,  68  Kan.  794,  75  Pac.  1048,  holding  legality  of  grand  jury 
could  not  be  attacked  on  habeas  corpus. 

Grand  Jury  Legally  Constituted  may  continue  to  act  until  dissolved 
by  operation  of  law  or  order  of  court. 

Approved  in  Halsey  v.  Superior  Court,  152  Cal.  76,  91  Pac.  989, 
holding  grand  jury  did  not  become  discharged  by  operation  of  law 
by  mere  selection,  listing  and  returning  of  grand  jurors  for  succeed- 
ing year;  Jones  v.  United  States,  162  Fed.  421,  89  C.  C.  A.  303,  holding 
grand  jury  can  bo  discharged  only  by  direct  order  of  court,  or  by  final 
adjournment  for  terms  for  which  jury  was  impaneled;  State  v.  Dis- 
trict Court,  31  Mont.  437,  78  Pac.  772,  upholding  indictment  returned 
by  grand  jury  after  list  for  succeeding  3'ear  had  been  selected. 

Grand  Jury  Organized  in  July  was  valid  body  in  March  of  next 
year,  although  names  of  grand  jurors  were  selected  and  returned  in 
January  of  that  year. 

Criticised  in  dissenting  opinion  in  Halsey  v.  Superior  Court,  152 
Cal.  85,  91  Pac.  993,  majority  holding  Civil  Code,  section  210,  does  not 
limit  life  of  grand  jury  once  organized  to  one  year,  but  only  provides 
that  panel  from  which  jurors  are  drawn  exist  but  one  year. 

Courts,  Tribunals  and  Persons  authorized  to  punish  contempts.  See 
note,  117  Am.  St.  Bep.  958. 

Miscellaneous. — Cited  in  Kelly  ▼.  Wilson  (Cal.),  11  Pac.  244,  com- 
panion case. 

69  Oal.  550-552,  11  Pac.  244,  COLLINS  ▼.  DEISCOLL. 

Limitations  Bun  Against  Promissory  Note  from  date  of  its  actual 
delivery. 

Approved  in  Either  v.  Christensen,  1  Cal.  App.  92,  81"  Pac.  671, 
sustaining  finding  that  note  was  due  according  to  date  on  face  al- 
though not  delivered  at  that  date;  Johnson  v.  Franklin  Bank,  173  Mo. 
181,  73  S.  W.  194,  holding  note  delivered  when  upon  face  it  is  overdue 
is  payable  on  demand;  Weber, v.  Weber,  146  Mich.  34,  35,  109  N.  W. 
51,  52,  holding  time  of  making  and  delivery  of  antedated  note  pay- 
able "on  demand  after  date"  is  time  from  which  limitations  run  to 
right  of  action  thereon. 
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99  CaL  562-556,  11  Pac.  183,  PEOPLE  ▼.  LEE  OAM. 

In  Murder  CaM  Coort  may  Refuse  to  instruct  jury  thej  may  return 
verdict  of  manslaughter,  if  evidence  clearly  shows  crime  was  not 
manslaughter. 

Distinguished  in  People  t.  Stofer,  3  Gal.  App.  418,  86  Pae.  735, 
holding  under  the  evidence  court  erred  in  taking  question*  of  petit 
larceny  from  jury  by  instruction  that  only  verdict  must  be  guilty 
of  grand  larceny  or  not  guilty. 

69  OaL  656-559,  11  Pac.  186,  WILLIAMS  ▼.  McOABTNEY. 

Where  Question  of  Legality  of  Ordinance  is  raised  in  justice's  court 
in  action  to  enforce  penalty,  it  must  be  by  verified  answer,  and  unless 
so  raised,  no  evidence  as  to  such  legality  can  be  received  either  in 
justice's  court  or  in  superior  court  on  appeal. 

Beaffirmed  in  Santa  Monica  v.  Eckert  (Cal.),  33  Pac.  881. 

69  CaL  659-562,  11  Pae.  215,  MtJLLALLT  ▼.  IBISH-AMEBIOAN 
BENEVOLENT  SOCIETY. 

Notice  of  Decision  Is  not  Essential  to  start  time  for  filing  cost  bill 
when  party  had  actual  knowledge  of  decision. 

Approved  in  Estate  of  Keating,  158  Cal.  114,  115,  110  Pac.  Ill, 
time  to  file  notice  with  clerk  when  record  on  appeal  is  presented  other 
than  printed  runs  from  actual  notice  of  entry  of  order  appealed  from; 
Bell  V.  Thompson,  8  Cal.  App.  486,  97  Pac.  159,  holding  actual  knowl- 
edge or  filing  of  eost  bill  waived  written  notice. 

69  OaL  562-569, 11  Pac.  339,  CASTBO  ▼.  TEWKSBUBT. 

To  Maintain  Action  of  Forcible  Entry,  plaintiff  must  show  peace- 
able possession  at  time  of  entry,  and  that  defendant  by  foroe  or  terror 
entered,  took  and  held  possession. 

Approved  in  Bell  v.  Haun,  9  Cal.  App.  44,  97  Pac.  1127,  holding 
complaint  in  forcible  entry  and  detainer  did  not  sufficiently  allege 
detention  of  premises. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  371,  383,  392. 

69  OaL  672-686,  11  Pac  468^  BEAT  ▼.  BUTLEB^ 

Bill  of  Exceptions  Need  not  Contain  any  assignments  of  errors  of 
law. 

Approved  in  Nord  v.  Boston  etc.  Mil}.  Co.,  30  Mont.  56,  75  Pae. 
683,  following  rule;  Smith  Table  Co.  v.  Madsen,  30  Utah,  300,  84  Pac. 
886,  holding  assignment  of  errors  need  not  be  filed  in  lower  court. 

Delay  in  Filing  Bill  of  Exceptions  for  six  months  after  allowance 
does  not  authorize  supreme  court  to  disregard  it,  if  properly  certified. 

Beaffirmed  in  Van  Camp  v.  Emery,  13  Idaho,  206,  89  Pac.  753. 

Frand  Witbont  Damage  cannot  be  made  basis  of  any  action. 

Approved  in  United  Beal  Estate  etc.  Co.  v.  Barnes,  159  Cal.  246,  113 
Pac.  169,  following  rule. 

Wbere  Appeal  Lies  from  Judgment,  appellate  court  will  not  consider 
appeal  from  order  refusing  to  vacate  judgment. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal.  487, 
489,  114  Pac.  839,  840,  and  People  v.  Walker  (Cal.),  61  Pac.  800,  both 
following  rule;  Olson  v.  Mattison,  16  N.  D.  233,  112  K.  W.  995,  order 
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refusing  to  set  aside  judgment  after  trial  and  verdict  not  appealable 
when  order  was  based  on  motion  to  set  aside  judgment  on  ground 
special  verdict  did  not  warrant  entry  of  judgment. 

Miscellaneous. — Cited  in  Beay  v.  Heazelton,  128  Cal.  330,  60  Pac. 
077,  referring  historically  to  principal  case. 

69  OaL  586-593,  11  Pac. '343,  SOMAN  OATHOUC  ABOHBISHOP  ▼. 
SHIPMAN. 

Sale  Under  Jadgment  mot  Againat  Party  owning  fee  will  not  be  en- 
joined as  casting  cloud  on  owner's  title. 

Approved  in  Brum  v.  Ivins,  154  Cal.  21,  129  Am.  St.  Bep.  137,  96 
Pac.  878,  refusing  to  enjoin  execution  on  default  judgment  at  instance 
of  party  of  sams  name  as  defendant  who  was  served  with  summons 
and  allowed  default. 

Injunctlona  Against  Execution  Sales  or  other  proceedings  under  final 
process.    See  note,  30  L.  B.  A.  107, 108, 136. 

69  Oal.  593-600,  11  Pac.  346,  KALIS  ▼.  SHATTCTOK. 

Iiandlord  of  Building  Exclusively  Controlled  by  tenant  is  not  liable 
for  injuries  to  third  person  caused  by  fall  of  awning,  negligeatly  al- 
lowed by  tenant  to  be  used  as  standing  place  of  crowd  of  people. 

Approved  in  Higgins  v.  Los  Angeles  Gas  etc.  Co.,  159  Cal.  661,  115 
Pac.  317,  tenant  liable  to  landlord  for  damages  to  leased  building 
caused  by  defendant's  negligence;  Lewy  Art  Co.  v.  Agricola,  169  Ala. 
68,  53  So.  148,  holding  tenant  of  store  liable  for  Injury  caused  by  fall 
of  decayed  awning. 

IdabUity  to  Third  Penons  of  lessors  of  personal  property.  See 
notes,  92  Am.  St.  Bep.  503,  525,  526,  536;  26  L.  B.  A.  200. 

Individual  Liability  for  Falling  Walls  or  buildings.  See  note,  34 
L.  B.  A.  558. 

69  Oal.  601-606,  11  Pac.  481,  PEOPLE  ▼.  RODBIOO. 

Jury  are  Judges  an  to  Whether  Weapon  with  which  assault  was  com- 
mitted is  deadly  weapon. 

Approved  in  Stone  v.  Heggie,  82  Miss.  415,  34  So.  147,  holding  er- 
roneous instruction  to  find  whether  weapon  was  deadly  which  ignored 
manner  of  its  use. 

What  Weapons  may  be  Oonsldered  deadly  under  law  of  homicide 
and  assault.    See  note,  21  L.  B.  A.  (n.  s.)  498. 

Witness  cannot  Testify  as  to  Oeneral  Reputation  where  he  has  not 
stated  that  he  lived  in  coui^ty  of  defendant's  residence. 

Approved  in  People  v.  McSweeney  (Cal.),  38  Pac.  744,  holding 
where  witness  did  not  testify  on  direct  examination  that  he  knew 
defendant's  reputation  at  any  time,  and  showed  insufficient  knowl- 
edge of  it  on  cross-examination,  he  could  not  testify  further  on  same 
subject  on  redirect  examination. 

Evidence  and  Instructions  as  to  character  of  accused.  See  note, 
20  L.  B.  A.*  614. 

Plea  of  Self-defense  Does  not  Place  upon  accused  burden  ot 
proving  it  nor  does  it  change  duty  of  state  to  prove  guilt  bevonl 
reasonable  doubt. 

Beaffirmed  in  State  v.  Ardoln,  128  La.  18,  54  So.  408. 

"Oonviction"  is  Legal  Proceeding  of  record  which  ascertains  guilt 
of  party. 
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Approved  in  Dial  v.  Commonwealtli,  142  Kv.  S3,  133  S.  W.  976, 
"eonviction/'  used  with  reference  to  Btate  of  infamy,  means  final 
judgment  in  prosecution. 

68  OaL  606-608,  11  Pac.  218,  HASTINGS  T.  KELUSSw 

Order  Bafiuiing  to  Change  Place  of  trial  to  county  of  defendant's 
residence  will  not  be  reversed  on  appeal,  if  evidence  as  to  place 
of  defendant's  residence  is  conflicting. 

Approved  in  Nicholson  v.  Nicholson,  16  Cal.  App.  755,  lir  Pac. 
1039,  Bradley  v.  Davis,  156  Cal.  268,  104  Pac.  303,  Doak  v.  Bruson, 
152  Cal.  19,  91  Pac.  1002,  and  Conlon  ▼.  Gardner  (Cal.),  32  Pac 
565,  all  applying  rule  to  change  of  venue. 

69  OaL  60&-611,  11  Pac.  217,  IN  BE  LAWBENOB. 

County  Ordinance  is  "Law  of  This  State"  under  section  435,  Penal 
Code. 

Approved  in  Connty  of  Plumas  '▼.  Wheeler,  149  Cal.  768,  87  Pac. 
913,  £z  parte  Bagshaw,  152  Cal.  703,  93  Pac.  865,  Dunn  v.  Stege- 
mann,  10  Cal.  App.  39,  101  Pac.  26,  and  Ex  parte  Sweetman,  5 
Cal.  App.  579,  90  Pac.  1070,  all  following  rule. 

Dedsion  Against  Conatitutianal  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

69  Cal.  611-616,  11  Pac.  484,  MABTIN  ▼.  SPUVALO. 

Pendency  of  Action  of  unlawful  detainer  is  not  bar  to  action  of 
ejectment  between  same  parties. 

Beaffirmed  in  Williams  v.  Gaston,  148  Ala.  217,  42  So.  553. 

What  Words  Create  Condition  Subsequent.  See  note,  79  Am.  St. 
Bep.  76d. 

69  CaL  616-621,  11  Pac.  456,  HABBISON  ▼.  McCOBMICK. 

Crosa-complaint  must  State  Cause  of  action  in  favor  of  defendant 
and  against  plaintiff  in  original  complaint. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App. 
432,  114  Pac.  1029,  in  action  by  receiver  of  insolvent  bank  upon 
note,   defendant  cannot  set  up  nnpresented   check   as  counterclaim. 

Use  of  Cross-bill  or  Cross-complaint  to  bring  in  new  parties.  See 
note,  26  L.  B.   A.    (n.   s.)    130. 

Partiee  to  Joint  Contract  must  all  be  made  defendants  in  suit 
upon  the  contract.    * 

Approved  in  Clements  v.  Miller,  13  N.  D.  180,  100  N.  W.  240, 
following  rule;  Bedwood  City  Salt  Co.  v.  Whitney,  153  Cal.  423, 
95  Pac.  886,  holding  action  to  recover  price  of  goods  sold  to 
partnership  and  a  member  individually  properly  brought  against 
all  members  of  firm  as  partners  and  such  member  as  individual. 

Wh^re  Sereral  Persons  Contract  together  with  same  party  for  one 
and  the  same  act,  they  are  jointly  and  not  individually  liable 
thereon. 

Approved  in  Cole  ▼.  Boebling  Construction  Co.,  156  Cal.  450, 
105  Pac.  258,  holding  in  action  for  damages  against  two  joint  tort- 
feasors, court  could  render  several  judgment  against  one  on  his  de- 
fault,  and  proceed  to  trial  against  the  other;  Miner  v.  Rickey,  5 
Cal.  App.  453,  90  Pac.  720,  approving  instruction  in  suit  against 
individual   that   if   plaintiff   knew   defendant  incurred   liability   as 
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member  of  partnership,  where  evidence  showed  liability  was  that 
of  partnership,  verdict  should  be  for  defendant. 

In  Snit  on  Partnership  Obligation,  court  may  order  copartner 
joined  as  defendant  to  avoid  mistrial. 

Distinguished  in  Kern  County  Brick  etc.  Co.  ▼.  English,  10  Cal. 
App.  640,  102  Pac.  961,  where  plaintiff's  agent  wrongfully  charged 
to  defendant  individually  on  plaintiff's  books  goods  delivered  and 
used  in  partnership  between  such  agent  and  defendant,  and  caused 
plaintiff  to  sue  thereon,  rule  as  to  joining  copartner  as  defendant 
to  avoid  mistrial  did  not  apply. 

69  CaL  622-624,  11  Pac.  251,  O'DONNEII.  ▼.  JACKSON. 

Delay  for  Three  Years  held  to  be  such  laches  as  to  bar  suit  for 
specific  performance  of  contract  to  purchase  land. 

Approved  in  Eshleman  v.  Henrietta  Vin-eyard  Co.  (Cal.),  36 
Pac.  778,  holding  delay  for  thirty-five  months  after  discovery  of 
mistake  in  suing  for  recovery  of  land  wrongfully  withheld  by  grantor 
barre'd  recovery. 

69  OaL  625-631,  58  Ant  Sep.  674,  11  Pac.  248,  HOLLI8  ▼.  MEX7X. 

Specifications  of  Opposition  to  insolvents'  discharge  are  privileged 
publication. 

Approved  in  Myers  v.  Hodges,  53  Fla.  209,  44  So.  361,  holding 
allegations  in  bill  in  equity  as  to  character  of  defendant  to  be 
privileged. 

What  Libelous  Statements  are  privileged.  See  note,  104  Am.  St. 
Bep.  126. 

Liability  for  Libel  or  Slander  in  course  of  judicial  proceedings. 
See  note,  123  Am.  St.  Bep.  633,  635. 

Libel  by  Defamatory  Words  in  pleading.  See  note,  22  L.  B.  A. 
650. 

69  OaL   631-638,  11  Pac.  219,   T&IPP  ▼.   SANTA  B08A  STREET 
B.  B.  00. 

Appeal  Does  not  Lie  from  Order  refusing  to  set  aside  former  order 
refusing  to  transfer  cause  to  federal  courts. 

Approved  in  Estate  of  Byrne,  3  Cof.  Prob.  70,  order  settling  final 
account  is  subject  to  appeal,  and  cannot  again  be  placed  in  position 
for  appeal  by  motion  to  set  aside. 

69  OaL  633-634,  11  Pac.  252,  BEMINGTON  T.  SITPEBIOB  OOUBT. 

Bight  of  Wife  to  Belief  against  transfer  made  or  contemplated  by 
husband  in  fraud  of  her  support.    See  note,  18  L.  B.  A.  (n.  s.)  1157. 

69  Oal.  634-636,  11  Pac.  487,  HITOHOOOK  v.  McELBATH. 

Oonrt  has  Large  Discretion  to  set  aside  default  inadvertently  per- 
mitted by  party  having  substantial  defense. 

Approved  in  Pittock  v.  Buck,  15  Idaho,  53,  96  Pac.  214,  holding 
court  abused  discretion  in  refusing  to  set  aside  default  inadvertently 
entered. 

69  CaL  637-642,  11  Pac.  327,  DYEB  ▼.  80ALMANINI. 

Estopped  in  Pais  Belied  on  as  defense  should  be  pleaded. 

Approved  in  Seebach  v.  Kuhn,  9  Cal.  App.  490,  99  Pac.  725,  pre- 
vention or  waiver  of  performance  of  contract  relied  on  as  defense 
must  be  pleaded. 
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AcHon  will  not  be  Dismissed  on  ground  that  prior  action  was 
pending  when  before  trial  of  second,  prior  action  is  dismissed. 

Approved  in  Manufacturers'  Bottle  Co.  ▼.  Taylor-Stites  Glass  Co., 
208  Mass.  596,  95  N.  E.  105,  reaffirming  rule. 

69  Oal  643-646,  11  Pac.  581,  HABTBIAN  T.  BOaEBS. 

Where  Employee  Is  Discharged .  without  cause  during  term  of  em- 
ployment,  he  may  recover  for  services  rendered  on  quantum  meruit. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  384,  89 
Pac.  90,  following  rule. 

Remedy  of  Wrongfully  Discharged  Servant  with  respect  to  services 
actually  rendered.     See  note,  5  L.  B.  A.  (n.  s.)  582. 

Eights  and  Remedies  of  Servant  discharged  for  cause.  See  note, 
5  L.  B.  A.  (n.  s.)  526. 

Effect  of  Part  Performance  of  contract  for  services.  Bee  note,  24 
I^  B.  A.  231. 
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OASES  IN  70  CALIFORNIA. 


70  Cal.  1-3,  11  Pac  488,  EX  PARTE  MXTOHEUa. 

Punislmiexit  for  Assault  with  deadly  weapon  under  section  425, 
Penal  Code,  is  not  excessive,  cruel,  or  unusual. 

Approved  in  dissenting  opinion  in  Weems  v.  United  States,  217 
U.  S.  407,  30  Sup.  Gt.  565,  54  L.  Ed.  815,  note,  holding  punishment 
for  falsifying  public  document  under  Philippine  Code  to  be  excessive. 

Cruel  and  Unusual  Punishments.    See  note,  35  L.  B.  A.  568,  570. 

Where  Prisoner  to  Sentenced  to  imprisonment,  and  to  pay  fine,  and 
in  lieu  of  fine,  imprisonment,  sentence  of  fine  is  valid  and  can  be 
enforced  even  though  sentence  of  imprisonment  is  void. 

Approved  in  In  re  Johnson,  6  Cal.  App.  738,  93  Pac.  200,  follow- 
ing rule;  In  re  Sullivan,  3  Cal.  App.  195,  84  Pac.  781,  upholding 
judgment  of  fine  for  assault  with  deadly  weapon  although  alternative 
of  state  prison  sentence  was  void. 

Effect  of  Excessive  Sentence.    See  note,  45  L.  B.  A.  148,  149. 

70  Cal.  8-6,  11  Pac.  S20,  McNALLY  T.  CONNOLLY. 

Machinery  Sold  and  Securely  Fastened  in  mill  by  vendee  is  fixtures 
as  between  vendee  and  attaching  creditors,  although  by  contract  of 
sale  vendor  retained  title  until  purchase  price  should  be  paid. 

Approved  in  McCrillis  v.  Cole,  25  B.  I.  161,  105  Am.  St.  Bep. 
875,  55  Atl.  198,  following  rule. 

Fixtures  Betaining  by  Agreement  the  character  of  personal  prop> 
erty.    See  note,  84  Am.  St.  Bep.  896. 

70  CaL  8-14,  11  Pac.  323,  PEOPLE  ▼.  FONO  AH  SING. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
647;  56  L.  B.  A.  369. 

70  CaL  14-17,  11  Pac.  600,  BBOWN  ▼.  OBIFFITH. 

Record  of  Unacknowledged  Private  Writing  is  not  evidence  of 
truth  of  its  recitals. 

Approved  in  People  v.  Le  Doux,  155  Cal.  550,  102  Pae.  523,  hold- 
ing marriage  certificate  did  not  prove  itself. 

(115). 
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70  Cal.  17-19,  11  Pac.  470,  FEOFLE  ▼.  HORN. 

Consent  of  Defendant  to  Discharge  of  jury  without  verdict  is  bar 
^0  plea  of  once  in  jeopardy. 

Reaffirmed  in  People  v.  Nash,  15  Cal.  App.  325,  114  Pac.  786. 

Where  Court  Instnicts  Jury  to  acquit  and  jury  brings  in  verdict 
of  not  guilty,  order  directing  acquittal  will  not  be  disturbed  al- 
though court  is  only  authorized  to  "advise"  jury  to  acquit. 

Approved  in  Schrieber  v.  Clapp,  13  Okl.  218,  219,  74  Pac.  317, 
holding  where  judge  after  evidence  was  in  discharged  jury  and  dis- 
missed case,  though  not  authorized  to  do  so,  such  judgment  barred 
another  prosecution  for  same  offense. 

Bight  of  State  to  Appeal  in  a  criminal  case.  See  note,  19  L.  B. 
A.  344. 

70  Cal.  19-21,  11  Fac.  350,  LOW  T.  WABDEK 

Sufficiency  of  Anawera  denying  ownership  of  plaintiff  in  actions 
on  negotiable  instruments.    See  note,  66  L.  B.  A.  527. 

70  CaL  23-27,  11  Pac.  891,  IBVINa  ▼.  OABPEHTEB. 

In  Quiet  Title  Suit  plaintiff  may  join  defendant  by  fictitious  name 
when  *he  is  ignorant  of  true  name,  and  upon  discovery  true  name 
may  be  substituted,  though  he  could  easily  have  discovered  true 
name  before  suit  was  filed. 

Approved  in  Blackburn  v.  Bucksport  etc.  B.  B.  Co.,  7  Cal.  App. 
654,  95  Pac.  670,  holding  in  such  suit  plaintiff  not  bound  to  search 
records  and  join  all  who  may  have  adverse  claim. 

70  Cal.  28-31,  11  Fac.  389,  TOBNEB  v.  STBENZEL. 

Materialman  Who  has  Furnished  Materials  to  original  contractor 
is  only  entitled  to  be  paid  by  owner  from  portion  of  contract  price 
due  and  not  paid  to  contractor  when  lien  was  filed. 

Beaffirmed  in  McCue  v.  Jackman,  7  Cal.  App.  705,  95  Pac.  674,  and 
Nason  v.  John,  1  Cal.  App.  540,  8®  Pac.  566. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of 
subordinate  claimants.     See  note,  20  L.  B.  A.  561. 

70  Cal.  32-S3»  11  Fac.  350,  MOBGAK  ▼.  McDONALD. 

On  Motion  to  Set  Aside  Default^  affidavit  of  merits  must  state 
defendant  has  fully  and  fairly  stated  facts  of  case  to  counsel. 

Approved  in  Cass  v.  Button,  155  Cal.  105,  99  Pac.  494,  refusing 
to  set  aside  judgment  on  ground  of  administrator's  negligence  in 
defending  when  affidavit  of  merits  failed  to  state  defendant  had 
fully  and  fairly  stated  facts  of  case  to  counsel;  Cooper-Power  v. 
Hanlon,  7  Cal.  App.  725,  95  Pac.  679,  holding  affidavit  insufficient. 

70  Cal.  33-34,  11  Fac.  327,  PEOPLE  ▼.  BELIi. 

Transcript  in  Criminal  Appeal  must  show  transcript  was  served 
on  attorney  for  adverse  party. 

Approved  in  People  v.  Swearinger  (Cal.),  38  Pac.  973,  following 
rule;  People  v.  Brown,  148  Cal.  744,  84  Pac.  205,  and  People  v. 
Pinerty,  8  Cal.  App.  467,  97  Pac.  73,  both  dismissing  appeal  when 
record  failed  to  show  service  of  transcript;  State  v.  Preston,  30 
Nev.  305,  95  Pac.  919,  dismissing  appeal,  notice  of  which  was  not 
served  on  clerk  of  court.  « 
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70  (M.  S&-40,  11  Pac  393,  IN  BS  BIOKBBSTAFF. 

OrdiBAnc«  ProTlding  That  Liq[aor  License  will  be  iseaed  only  when 
application  is  accompanied  by  certificate  of  five  respectable  citizens 
vouching  for  good  character  of  applicant,  and  upon  favorable  re- 
port of  officers  to  which  it  is  referred,  is  reasonable  and   valid. 

Approved  in  Denton  v,  Vann,  8  Cal.  App.  682,  97  Pac.  677,  up- 
holding ordinance  prohibiting  granting  Of  liquor  license  in  any 
precinct  in  which  majority  of  electors  voted  against  granting  licenses; 
Davis  V.  Board  of  Education,  7  Cal.  App.  574,  575,  95  Pac.  172,  up- 
holding ordinance  providing  that  liquor  license  should  not  be  granted 
when  majority  of  electors  residing  within  one  mile  of  proposed  site 
protest  against  granting  license. 

Delegation  of  Municipal  Power  as  to  license,  franchise,  and  build- 
ings.   See  note,  20  L.  R.  A.  722. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.     See  note,  39  L.  R.  A.  456. 

Power  to  Make  Particular  Use  of  property  conditional  upon  con- 
sent of  neighbors.    See  note,  8  L.  R.  A.  (n.  s.)  979. 

70  Cal.  42-51,  11  Pac.  489,  GATES  ▼.  McLEAN. 

Failure  to  Find  on  Material  Issne  is  not  ground  for  new  trial 
when  finding  on  such  issue  could  not  have  changed  result. 

Approved  in  Hoover  v.  Wasson,  11  Cal.  App.  596,  105  Pac.  948, 
holding  failure  to  find  on  issue  immaterial  when  finding  must  have 
been  adverse  to  appellant.  • 

Vendee  Under  Contract  of  Sale  can  retain  possession  only  on  con- 
dition of  payment  of  purchase  price,  even  though  vendor's  title  fails. 

Approved  in  Garvey  v.  Lashells,  151  Cal.  531,  632,  91  Pac.  501, 
Gervaise  v.  Brookins,  156  Cal.  108,  103  Pac.  331,  and  Livesly  v. 
Muckle,  46  Or.  424,  80  Pac.  903,  all  following  rule;   Spies  v.  Butts, 

69  W.  Ya.  399,  400,  53  S.  E.  903,  upholding  appointment  of  receiver 
on  application  of  vendor  in  contract  to  sell  timber  land  when  ven- 
dee cut  and  manufactured  the  timber  but  failed  to  pay  installments 
on  purchase  price. 

•  When  Vendee  in  Possession  under  contract  of  sale  is  entitled  to 
rescind,  he  may  recover  value  of  improvements  placed  on  land. 

Approved  in  Owen  v.  Pomona  Land  &  Water  Co.  (Cal.),  61  Pac. 
475,  following  rule. 

Right  of  Grantee  in  Possession  to  question  right  of  grantor  to 
collect  purchase  money.     See  note,  21  L.  R.  A.  (n.  s.)  383,  397. 

70  Cal  51-58,  11  Pac.  469,.  EX  PARTE  8TICE. 

It  Seems  That  Defendant  may  be  Called  to  testify  for  or  against 
codefendant  joined  in  same  indictment. 

Approved  in  People  v.  Ye  Foo,  4  Cal.  App.  743,  89  Pac.  454, 
holding  it  no  error  for  district  attorney  in  addressing  jury  to  refer 
to  failure  of  codefendant  to  testify. 

Conclusiveness  of  Witness'  Statement  that  his  answer  would  tend 
to  criminate  him.    See  note,  24  L.  R.  A.  (n.  s.)   165,  169. 

70  CaL  61-69,  11  Pac.  493,  PEOPLE  ▼.  PHILLIP& 

Where  Variance  Between  Forged  Instrument  as  recited  and  as 
proved  is  immaterial,  defendant  is  not  prejudiced  thereby. 
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Approved  in  People  ▼.  Cran^,  4  Cal.  App.  145,  146,  87  Pac.  240,  241, 
holding  omission  of  word  "signed"  in  forged  check  to  be  imtnaterial 
variance  from  copj  set  forth  in  information  which  contains  such  word 
before  signature;  People  v.  Monroe  (Cal.),  33  Pac.  780,  where  infor- 
mation for  forgery  sets  out  forged  instrument  as  order  on  city,  fact 
that  it  was  o-rder  on  auditor  of  city  is  no  variance. 

Instruction  Assuming  Fact  as  Proved  does  not  warrant  reversal,  if 
fact  is  admitted  or  there  is  no  conflict  of  evidence  over  it. 

Approved  in  Jones  v.  State,  130  6a.  287,  60  S.  £.  846,  and  Bartell 
V.  State,  4  Okl.  Cr.  142,  111  Pac.  672,  both  following  rule;  State  v. 
li£cKnigbt,  119  Iowa,  83,  93  N.  W.  65,  holding  court  could  charge  jury 
in  murder  trial  that  it  was  conceded  fact  deceased  came  to  death 
through  blood  poisoning  when  it  was  admitted  by  both  parties;  State 
V.  Belknap,  44  Wash.  612,  87  Pac.  936,  where  defendant  testified  to 
fact,  he  could  not  complain  if  court  assumed  it  to  be  true  in  charge 
to  jury. 

70  Oal.  69-72,  11  Pac.  471,  ESTATE  OF  BIOAUD. 

Value  of  Estate  Taken  Into  Possession  and  accounted  for  by  execu- 
tor is  basis  for  allowance  of  commissions. 

Approved  in  Estate  of  Davis,  8  Cal.  360,  97  Pac.  88,  following  rule; 
Estate  of  Pease,  149  Cal.  171,  85  Pac.  151,  holding  executor  entitled 
to  commissions  upon  whole  purchase  price  of  property  of  estate  sold 
to  satisfy  mortgage  when  mortgage  was  presented  as  claim  against 
estate.    See  note,  1  Cof.  Prob.  214. 

70  OaL  79-84,  11  Pac.  505,  McAUSSTEB  ▼.  LANDEBS. 

Covenant  In  Lease  for  Quiet  Enjoyment  is  broken  by  any  interfer- 
ence with  lessee's  possession,  actual  or  constructive,  and  right  of 
action  thereon  accrues  at  once. 

Beaffirmed  in  Agoure  v.  Lewis,  15  CaL  App.  76,  113  Pac.  884. 

70  Cal.  89-97,  11  Pac.  583,  McBBOWK  ▼.  DALTOK. 

Conclusiveness  of  Judgment  in  partition  suit.,  See  note,  124  Am. 
St.  Bep.  714. 

70  Cal.  98-102,  11  Pac.  503,  PEOPLE  ▼.  BfABSEILEB. 

Party  cannot  be  Injured  by  Admission  of  objectionable  evidence 
when  he  afterward  himself  introduces  it. 

Approved  in  Short  v.  Frink,  151  Cal.  87,  90  Pac.  202,  and  State  v. 
Johnny,  29  Nev.  220,  87  Pac.  8,  both  following  rule. 

What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  469. 

70  Cal.  103-107,  11  Pac.  561,  SWIFT  v.  60ODBICH. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  106. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  maintain- 
able.   See  note,  116  Am.  St.  Bep.  574. 

70  Cal.  10&-115,  9  Pac.  180,  11  Pac.  599,  BOBEBTS  y.  DONOVAN. 

Sureties  on  Agent's  Bond  are  Beleased  if  principal  continues  agent 
in  his  employ  after  knowledge  that  he  Has  misappropriated  money 
coming  into  his  hands  as  agent. 

Approved  in  Herbert  v.  Lee,  118  Tenn.  140,  121  Am.  St.  Bep.  989, 
101  S.  W.  177,  12  L.  B.  A.  (n.  s.)  247,  and  Indiana  &  Ohio  etc.  Ins. 
Co.  V.  Bender,  32  Ind.  App.  295,  69  N.  E.  694,  both  following  rule. 
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A  Contract  it  a  Tmmctloii,  but  a  tranraetion  ie  not  necessarily  a 
contract. 

Approved  in  Excelsior  Clay  Wks.  ▼.  De  Camp,  40  Ind.  App.  32,  80 
N.  E.  983,  in  action  by  assignee  of  lessee  entitled  to  remoye  coal 
from  land,  for  coal  inadvertently  removed  by  adjacent  owner,  latter 
eould  counterclaim  claim  arising  from  plaintiffs  assignor  inadver- 
tently removing  coal  from  his  land,  as  arising  from  same  transaction. 

In  Action  Against  Joint  Debtors,  cause  of  action  in  favor  of  one 
alone  oannot  be  set  up  as  counterclaim. 

Approved  in  Bartlett  Estate  Co.  v.  Fraser,  11  Cal.  App.  876,  105 
Pae.  131,  folio-wing  rule;  Le  Breton  v.  Stanley  Contracting  Co.,  15 
OaL  App.  432,  114  Pac.  1029,  holding  unassigned  check  upon  bank 
could  not  be  set  off  against  claims  made  by  it. 

Beleasa  of  Joint  Debtor  does  not  discharge  others. 

Ax^roved  in  Enscoe  v.  Fletcher,  1  Gal.  App.  665,  82  Pac  1078, 
holding  distribution  of  note  by  administrator  to  one  joint  maker  ex- 
'tlnguished  his  liability  th«reon  but  not  that  of  other  makers. 

70  OaL  116-119,  11  Pac.  681,  PEOPIJS  v.  DONALDSON. 

Under  Charge  of  Obtaining  Property  by  means  of  false  token  in 
writing,  proof  that  defendant  knew  he  had  no  funds  to  cover  check 
given  in  payment  for  property  is  sufficient. 

Approved  in  State  v.  Hammelsy,  52  Or.  159,  132  Am.  St.  Bep.  686, 
96  Pac.  866,  17  L.  B.  A.  (n.  s.)  244,  following  rule;  Maxey  v.  State, 
8o  Ark.  503,  108  S.  W.  1136,  holding  guUty  knowledge  of  lack  of 
funds  to  cheek  not  proven. 

Bank  Oheck  Qiyen  for  Property  purchased  when  drawer  knew  he 
had  no  funds  to  cover  it  is  a  false  token  under  section  1110,  Penal 
Code. 

Approved  in  Williams  v.  Territory,  13  Ariz.  33,  108  Pac.  245,  check 
given  by  person  upon  bank  in  which  be  has  no  funds  and  which  he 
has  no  reason  to  suppose  will  be  honored  is  a  "bogus  check,"  within 
Penal  Code,  section  489. 

Distinguished  in  People  v.  Gibbs  (Oal.),  88  Pac.  631,  holding  prom- 
issory note  could  not  be  false  token. 

Mere  Drawing  and  Passing  of  Oheck  without  funds  to  meet  it  as 
false  pretense.    S^e  note,  17  L.  B.  A.  (n.  s.)  244. 

70  Cal.  121-125,  12  Pac.'  120,  PAGE  v.  SUMMEBS. 

Cotenanta  in  Mines.    See  note,  91  Am.  St.  Bep.  856. 

Bight  of  Ootenant»  Agent,  or  other  fiduciary  to  relocate  mining 
claim  for  own  benefit.    See  note,  50  L.  B.  A.  185. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  819. 

70  Cal.  125-126,  11  Pac.  601,  McCANTS  v.  BUSH. 

Payment  to  Contractors  or  Subcontractors  as  aifecting  liens  of  sub- 
ordinate claimants.    See  note,  20  L.  B.  A.  562. 

70  OiL  187-128,  11  Pac.  602,  HAYS  Y.  EWINO. 

ibwmf^g  of  Limitations  Against  Action  for  negligence  or  miscon- 
duct of  attorney  in  performing  professional  duties.  See  note,  12  L. 
B.  A.  (n.  s.)  1006! 

70  CaL  186-140,  11  Pac.  589,  DYEB  ▼.  BBOGAN. 

What  is  or  ia  not  a  Becord  is  matter  of  evidence  and  may  be  prored 
by  atiker  facts. 
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Approyed  in  Holmberg  ▼.  News-Timet  Piiblisbing  Co.,  81  Colo. 
460,  73  Pac.  866,  reaffirming  rule. 

Where  Finding  Made  is  Conclusive  upon  right  of  plaintiff  to  re- 
cover, findings  upon  other  issues  are  unnecessary-  to  support  judg- 
ment. 

Approved  in  Trope  v.  Kerns  (Cal.),  20  Pac.  84,  and  Bradley  v. 
Parker  (Cal.),  34  Pac.  235,  both  following  rule;  Later  v.  Haywood, 
14  Idaho,  55,  93  Pac.  377,  holding  findings  made  were  not  conclusive 
on  plaintiff's  right  to  recover  and  findings  must  b«  made  upon  ather 
issues  to  support  judgment. 

70  Cal.  144-147,  11  Pac.  590,  SOHALI^ABD  T.  EEL  BIVEE  NAV.  00. 

Plaintiff  in  Mortgage  Foreclosure  against  corporation  cannot  re- 
cover counsel  fees  unless  resolution  authorizing  execution  of  mortgage 
provided  that  counsel  fees  should  be  secured  by  it. 

Approved  in  Thomas  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  414,. 
117  Pac.  1045,  reaffirming  rule. 

70  CaL  150-153,  11  Pac.  686,  LOBBEE  ▼.  MULLAIt/ 

Miscellaneous. — Cited  in  Miller  v.  Engle,  3  Cal.  App.  330,  85  Pac. 
160,  to  point  that  contests  arising  under  section  3414,  Political  Code, 
are  based  on  assumption  that  title  to  contested  land  still  remains  in 
state. 

70  Cal.  153-157,  12  Pac.  121,  STATE  ▼.  SBHTH. 

Legislature  may  Confer  upon  Nonresident  foreigners  same  rights 
with  respect  to  acquisition,  posseesion,  enjoyment,  transmission,  and 
inheritance  of  property  as  are  guaranteed  to  resident  foreigners. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Naylor,  73  Ohio  St.  123,  112 
Am.  St.  Rep.  701,  76  N.  E.  506,  3  L.  B.  A.  (n.  s.)  473,  holding  admin- 
istrator of  estate  of  nonresident  alien  could  bring  action  for  wrongful 
death  for  benefit  of  next  of  kin  in  same  manner  as  if  by  citizen  of 
state. 

Effect  of  State  Constitutions  and  statutes  upon  inheritance  by  or 
from  alien.     See  note,  31  L.  R.  A.  148. 

Proceeding  Brought  by  Attorney  General  to  vest  title  in  state  as 
to  property  alleged  to  have  escheated  is  premature  if  commenced 
within  five  years  of  death  of  ancestor. 

Reaffirmed  in  State  v.  Miller,  149  Cal.  207,  210,  85  Pac.  610. 

70  Cal.  158-160,  *11  Pac.  602,  OBAND  LODGE  OF  1.  O.  O.  T.  ▼. 
FABNHAM. 

Gratuitous  Subscription  is  Mere  Offer  and  may  be  revoked  at  any 
time  before  acceptance. 

Approved  in  McClanahan  v.  Payne,  86  Mo.  App.  291,  following  rule; 
People's  Bank  &  Trust  Co.  v.  Weidinger,  73  N.  J.  L.  438,  64  Atl.  181. 
agreement  by  father  to  pay  weekly  sum  to  mother  to  support  illegiti- 
m^ate  children  does  not  support  action  by  mother  until  she  has  per- 
formed services  under  it. 

Where  Subscribers  to  Charitable  Object  agree  together  to  make  up 
certain  sum,  liability  is  mutual,  and  cosubscribers  can  enforce  obliga- 
tion of  one  who  refuses  to  pay. 

Approved  in  Los  Angeles  National  Bank  v.  Vance,  9  Cal.  App.  60, 
98  Pac.  60,  where  joint  subscription  exceeded  amount  required,  each 
subscriber  was  entitled  to  pro  rata  reduction. 

Effect  on  Oontract  of  Deatli  of  Party.    See  note,  23  L.  R.  A.  707. 
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70  CaL  161-163,  11  PMv  623,  OBANDOKA  T.  LOVDAL. 

Piopity  or  Invasloii  of  Po88«88loii  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Rep.  583. 

Duty  and  Liability  of  Land  Ownon  to  adjoining  proprietora.  See 
note,  123  Am.  Rep.  573. 

Liability  of  Owner  or  Ooeu]wnt  of  land  for  spread  of  weeds  or 
noxions  Tegetation.     See  note,  52  L.  R.  A.  295. 

Property  Blgbta  ia  Trees  on  boundary  line.  See  note,  21  L.  R.  A. 
731. 

70  CaL  16»-184,  59  Am.  Rep.  404,  11  Pac.  686,  PFI8TER  t.  CENTRAL 
PACmC  R.  R.  CO. 

Common  Carrier  of  Goods  is  under  no  obligation  to  accept  and 
carry  all  personal  property  that  may  be  offered. 

Approved  in  Chesapeake  &  Ohio  Ry.  Go.  t.  Hall,  136  Ky.  388,  124 
S.  W.  375,  holding  carrier  of  goods,  wares,  and  merchandise  not  bound 
to  carry  money. 

Right  of  Railroad  to  Oivo  Bzclnslve  or  preferential  facilities  to 
express  company.    See  note,  5  L.  R.  A.  (n.  s.)  784. 

Liability  for  Loss  of  Baggage.    See  note,  99  Am.  St.  Rep.  348. 

Miscellaneous. — Cited  in  Commonwealth  v.  People's  Express  Co.,  201 
Mass.  579,  131  Am.  St.  B^p.  410,  88  N.  £.  425,  in  discussing  definition 
of  term  "express  business." 

70  CaL  184-186^  11  Pac.  624,  ESTATE  OF  OLVERA. 

Claim  Against  Estate  of  Decedent  bean  interest  after  settlement 
of  administrator's  account. 

Approved  in  Estate  of  Mallon,  3  Cof.  Prob.  126,  where  judgment 
recovered  against  decedent  in  his  lifetime  is  allowed  as  claim  against 
estate  with  interest,  preference  given  by  Code  of  Civil  Procedure, 
section  1643,  extends  to  interest. 

Allowance  to  Administrator  for  Interest  on  disbursements.  See 
note,  5  Cof.  Prob.  395. 

70  Gal.  186-187,  11  Pac  606^  JOHNSON  ▼.  KLEIN. 

Finding  That  All  Allegations  of  complaint  are  true  is  sufficient 
-when  anffwer  consists  of  denials  only. 

Approved  in  McKelvey  v.  Wagg,  157  Cal.  409,  108  Pac.  269, 
and  Chatfield  v.  Continental  Bldg.  etc.  Assn.,  6  Cal.  App.  668,  92  Pac. 
1042,  Boyd  v.  Boyd  (Cal.),  31  Pac.  1109,  and  Wolfskill  v.  Douglas 
(CaL),  59  Pac.  988,  all  following  rule;  Paden  v.  Goldbaum  (Cal.),  37 
Pac.  760,  upholding  finding  that  allegations  of  answer  are  untrue. 

70  OaL  103-194,  11  Pac.  605,  PEOPLE  ▼.  LOWREY. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  notes,  101 
Am.  St.  Rep.  497;  12  L.  R.  A.  (n.  s.)  211. 

View  by  Jury.    See  note,  42  L.  R.  A.  379. 

70  CaL  194-196, 11  Pac.  565,  WING  HO  ▼.  BALDWIN. 

Provisions  of  OlYil  Code  Providing  for  publication  of  certificate  of 
partnership,  construed. 

Cited  in  In  re  Farmers'  Supply  Co.,  170  Fed.  504,  considering  pur- 
pose of  act  requiring  firms  doing  business  under  fictitious  name  to 
record  certificate  showing  names  of  members. 
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70  OaL  196-197,  11  Pac.  608,  WILSOK  ▼.  PBOXTT7. 

Mortfftffoe  may  Maintain  Action  for  conversion  against  one  re- 
moving mortgaged  crop  during  life  of  lien. 

Approved  in  Hammels  v.  SeD<tou8,  151  Cal.  522,  91  Pae.  328,  holding 
one  who  purchased  mortgaged  property  in  county  to  which  it  was 
removed  while  lien  continued  is  liable  for  conversion. 

Distinguished  in  Gates  v.  Tom  Quong,  3  Cal.  App.  447,  85  Pae.  663, 
holding  lien  of  mortgage  on  crop  ceased  upon  rightful  removal  and 
sale  thereof  by  lessee. 

Mortgages*  Bight  of  Action  against  third  persons  for  invasion  of 
their  rights.    See  note,  109  Am.  St.  Rep.  447. 

Bale  or  IZortgage  of  Future  Crops.    See  note,  23  L.  B.  A.  473. 

70  Qal.  198-201,  11  Pac.  627,  ADAMS  ▼.  SOUTH  BBITISH  ETC.  IKS. 
OO. 

Action  cannot  be  Brought  on  lire  insurance  'policy  which  stipulates 
for  arbitration  to  determine  loss  in  case  of  disagreement  until  fair 
effort  has  been  made  to  so  adjust  loss. 

Approved  in  Bern  hard  v.  Bochester  German  Ins.  Co.,  79  Conn.  395, 
65  Atl.  137,  holding  insured  could  sue,  notwithstanding  stipulation 
for  arbitration  when  arbitrators  failed  to  agree;  Gray  v.  Reliable 
Ins.  Co.,  20  Okl.  598,  110  Pac.  730,  holding  complaint  on  fire  policy 
defective  in  failing  to  allege  certain  conditions  aa  to  adjustment, 
stipulated  in  policy  as  condition  to  liability,  had  been  complied  with. 

Distinguished  in  Winchester  v.  North  British  etc.  Co.,  160  Cal.  6,  7, 
116  Pac.  65,  fire  policy  requiring  written  notice  for  appointment  of 
appraisers  by  either  party  and  providing  for  payment  sixty  days 
after  proof  of  damage  and  award  by  appraisers  when  required,  requires 
insurer  desiring  appraisers  to  serve  written  notice  within  sixty  daya 
after  proof  of  loss. 

Arbitration  as  Condition  Precedent  to  action  on  insurance  policy. 
See  note,  15  L.  B.  A.  (n.  s.)  1069. 

Agreemanti  to  Arbitrate.    See  note,  15  L.  B.  A.  148. 

70  OaL  201-204,  11  Pac.  628,  PHELPS  v.  OOOSWELIi. 

Power  of  Appellate  Court  ovor  verdict  for  excessive  damages.  See 
note,  26  L.  B.  A.  388. 

70  Cal.  204-206,  11  Pac.  593,  PEOPLE  Y.  LAMPSOK. 

Continuance  of  Criminal  Trial  for  Absence  of  witness  may  be  re- 
fused when  affidavits  do  not  show  service  of  subpoena. 

Approved  in  Melbourne  v.  State,  51  Fla.  72,  40  So.  190,  holding 
diligence  not  shown  to  procure  witness. 

70  Cal.  206-209,  11  Pac.  695,  LONG  BEACH  LAND  ETC.  OO.  ▼. 
BICHABD80N. 

Title  to  Land  Between  High  and  Low  water  mark.    See  note,  45 
L.  B.  A.  238. 
Bight  of  State  to  Orant  tide  lands.    See  note,  22  Ix  B.  A«  (n.  s.) 

340. 

70  Cat  210, 11  Pac.  645,  SANCHEZ  v.  NEWMAN. 

No  Appeal  Lies  from  Order  dismissing  proceeding  for  alleged  con- 
tempt. 
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Approved  in  Estate  of  Wittmeier,  118  Cal.  256,  50  Pae.  394,  no 
appeal  lies  from  order  adjudging  executrix  guilty  of  contempt  in 
disobeying  decree  of  distribution;  Natoma  Water  etc.  Co.  v.  Hancock 
(Cal.),  36  Pae.  100,  no  appeal  lies  from  order  adjudging  one  guilty  of 
contempt  in  violating  restraining  order. 

70  Cal.  211-212,  11  Pae.  699,  TEMPLE  ▼.  SUPEBIOB  COUBT. 

MandamuB  Lies  to  Compel  superior  court  to  hear  and  determine  pro- 
ceeding for  contempt  under  section  1210,  Code  of  Civil  Procedure, 
when  court  refused  to  hear  proceeding  for  want  of  jurisdiction. 

Approved  in  Inglin  v.  Hoppin,  156  Cal.  489,  105  Pae.  585,  mandamus 
lies  to  compel  supervisors  to  set  off  independent  reclamation  district; 
Hill  ▼.  Superior  Court,  15  Cal.  App.  314,  114  Pae.  808,  mandamus  lies 
to  compel  trial  of  election  eontest  which  court  refused  to  hear  on 
^ound  of  lack  of  jurisdiction;  California  etc.  Lumber  Co.  v.  Superior 
Court,  13  Cal.  App.  70,  108  Pae.  834,  mandamus  lies  to  compel  court 
to  enter  default,  refused  under  misconception  of  law;  Scott  ▼.  Shields, 
8  Cal.  App.  18,  96  Pae.  388,  mandamus  lies  to  compel  superior  judge  to 
compel  attendance  of  witness  at  taking  of  deposition  for  use  in 
another  county;  State  v.  McGovern,  136  Wis.  8,  116  N.  W.  227,  20 
Jm  B.  a.  (n.  s.)  941,  mandamus  lies  to  compel  court  to  proceed  with 
criminal  cause  dismissed  on  ground  of  lack  of  jurisdiction;  Gilbert  v. 
Shaver,  91  Ark.  239,  120  S.  W.  836,  mandamus  lies  to  compel  chancery 
court  to  hear  cause  referred  by  it  to  circuit  court  where  hearing  was 
refused  on  ground  of  lack  of  jurisdiction. 

Bemedies  of  Plaintiff  Dispossessed  after  being  put  in  possession 
under  judgment  in  ejectment.     See  note,  135  Am.  St.  Bep.  649. 

70  Cal.  212-215,  11  Pae.  703,  PEOPLE  ▼.  BUNEEB. 

State  may  Becover  Fees  paid  immigration  commissioner  although 
such  fees  were  exacted  under  void  act. 

Approved  in  Board  of  Commrs.  v.  Dickey,  86  Minn.  339,  90  N.  W. 
779,  holding  county  could  recover  from  county  clerk  fees  paid  for 
abstracts  furnished  by  him  from  office  records. 

Distinguished  in  Chicago  etc.  B.  B.  Co.  v.  Douglas  Co.,  134  Wis.  206, 
114  N.  W.  514,  14  L.  B.  A.  (n.  s.)  1074,  holding  state  not  estopped 
to  tax  lands  granted  it  by  Congress  and  by  state  to  railroad  merely 
because  it  claims  part  of  the  lands  under  prior  federal  awamp  land 
grant. 

70  Cal.  216-220,  11  Pae.  641,  KEDBOLWANSKY  ▼.  NTEBAUM. 

Slander  and  Ubel  in  Charging  Woman  with  unehastity.  See  note, 
24  L.  B.  A.  (n.  s.)  606,  624. 

70  Cal.  226-231,  11  Pac  700,  ANDEB80N  ▼.  BLACK. 

Objection  to  Validity  of  Mining  Location  on  ground  of  excessiveness 
of  extent  cannot  be  first  raised  on  appeal. 

Approved  in  Cargnani  ▼.  Cargnani,  16  Cal.  App.  101,  116  Pac.  308, 
in  divorce  objection  to  evidence  of  other  acts  of  cruelty  than  those 
alleged  cannot  be  first  urged  on  appeal. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  860. 

70  Cal.  236-242,  11  Pac.  656,  KINO  ▼.  OOTZ. 

Homestead  Declared  8ubse<iuent  to  Deed  of  trust  on  premises  ii  sub- 
ject to  such  deed. 
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Approved  in  Boberts  v.  True,  7  Cal.  App.  381,  94  Pac.  393,  followiDg 
rule;  MacLeod  v.  Moran,  153  Cal.  lOO,  94  Pac.  605,  clause  in  trust 
deed  to  secure  debt  purporting  to  abandon  all  homestead  right  is  an 
abandonment  to  trustees  for  purposes  of  trust  only. 

Trustor  Under  Trust  Deed  holds  legal  title  to  property  except  as  to 
trustees. 

Approved  in  Holljrwrood  Lumber  Co.  v.  Love,  155  Cal.  273,  100  Pac. 
700,  holding  trustee  under  trust  deed  had  not  such  interest  in  land  as 
to  require  him  to  post  notice  of  nonliability  under  mechanic's  lien 
law. 

70  Cal.  242-247,  11  Pac.  648,  TIBBETTS  ▼.  FOBS. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under  final 
process.    See  note,  30  L.  B.  A.  107,  112. 

70  OaL  260-254,  11  Pac.  643,  BUBKLE  ▼.  LEVY. 

Married  Woman  has  Same  Bights  in  respect  to  separate  property  as 
if  she  were  unmarried. 

Approved  in  Phillips  v.  Piney  Coal  Co.,  53  W.  Va.  550,  97  Am.  St. 
Bep.  1040,  44  S.  E.  777,  holding  married  woman  subject  to  imputa- 
tion of  laches  as  if  unmarried. 

Contract  Obtained  Through  Fraud  must  be  rescinded  promptly  upon 
discovery  of  fraud. 

Approved  in  McDonald  v.  Markesan  Canning  Co.,  142  Wis.  259,  125 
N.  W.  447,  holding  where  stock  subscription  was  repudiated  before 
organization,  subscriber  could  not  demand,  stock  after,  several  years 
when   corporation  became  prosperous. 

70  Cal.  254-261,  11  Pac.  706,  FLANNAOAN  ▼.  BBOWN. 

Delivery  of  Note  Indorsed  in  Blank  to  another  for  collection,  with 
agreement  to  divide  proceeds,  makes  transferee  mere  agent  for  col- 
lection. 

Distinguished  in  Thomas  v.  Lamb,  11  Cal.  App.  723,  106  Pac.  256, 
holding  delivery  of  money  to  be  used  for  certain  purposes  after 
death  of  donor  to  create  a  trust  therein. 

Power  of  Agent  to  Collect  Note  indorsed  to  him  in  blank  with 
agreement  to  divide  proceeds  may  be  revoked  at  any  time  before 
performance. 

Approved  in  Blumenthall  v.  Goodall  (Cal.),  25  Pac.  132,  holding 
power  of  agent  to  sell  land  could  be  revoked  when  buyer  was  pro- 
cured but  not  on  terms  of  contract. 

70  Cal.  261-269,  11  Pac.  710,  SANBOBN  ▼.  MADEBA  FLUME  ETC. 
CO. 

EInowledge  of  One  Injured  of  defect  or  danger  by  which  he  is  in- 
jured is  one  of  the  probative  facts  and  is  for  jury. 

Approved  in  WyckoflP  v.  Pajaro  Valley  etc.  B.  B.  Co.,  11  Cal.  App. 
115,  103  Pac.  1104,  holding  plaintiff's  decedent  assumed  risl^  in  loading 
freight;  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App.  683,  84  Pac.  260, 
holding  question  whether  plaintiff  had  knowledge  of  defective  roof 
in  mine  causing  his  injury  was  for  jury. 

Dnty  of  Master  to  Furnish  safe  appliances  as  affected  by  fact  that 
defective  appliances  are  prepared  by  fellow-servants.  See  note,  4  L. 
B.  A.  (nu  s.)  222. 
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Vlee-prindpalsliip  m  Determined  with  reference  to  character  of  act 
eausiog  injury.    See  note,  54  L.  B.  A.  38,  72. 

70  CaL  270-275,  11  Pac.  713,  BETTNEB  ▼.  HOLT. 

Alleged  laihelons  Language  is  to  be  Begarded  not  only  with  refer- 
ence to  actual  words  used,  bat  according  to  sense  and  meaning  under 
all  circumstances  attending  publication. 

Approved  in  Morse  v.  Times-Hepublican  Printing  Co.,  124  Iowa,  715, 
100  N.  W.  870,  holding  where  alleged  libelous  words  were  fairly 
capable  of  defamatory  meaning  alleged,  they  were  actionable  per  se, 
but  defendant  could  go  to  jury  on  issue  whether  they  were  used  in 
sense  not  libelous  under  the  circumstances. 

70  OaL  282-286,  11  Pac.  719,  SCHUYLBB  v.  BBOUOHTON. 

Oommnnlty  Property  may  be  Sold  on  execution  for  debt  of  husband. 

Approved  in  Bekins  v.  Dieterle,  5  Cal.  App.  6^2,  91  Pac.  174,  follow- 
ing rule. 

Bealty  Purchased  by  Married  Woman  in  her  own  name  and  partly 
paid  for  with  community  money  is  held  in  common  with  husband  in 
proportion  to  separate  funds  of  wife  paid  therefor  to  community 
funds. 

Approved  in  Estate  of  Leahy,  3  Cof.  Prob.  372,  reaffirming  rule; 
Heintz  v.  Brown,  46  Wash.  389,  123  Am.  St.  Bep.  937,  90  Pac.  212, 
holding  realty  so  purchased  to  be  liable  for  community  debts  to  extent 
of  community  interest. 

Money  Borrowed  by  Married  Woman  to  invest  in  realty  during  mar- 
riage is  community  property,  unless  borrowed  on  faith  of  her  existing 
separate  property. 

Cited  in  Estate  of  Hale,  2  Cof.  Prob.  202,  discussing  character  of 
real  property  purchased  in  Mexico. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  103,  109, 
110;  4  Cof.  Prob.  45,  51,  52. 

70  Cal.  286-291,  11  Pac.  704,  EDGAB  v.  STEVENSON. 

Diversion  of  Water  During  extraordinary  floods  which  does  not 
appreciably  diminish  stream  below  will  not  be  enjoined. 

Approved  in  Huffner  v.  Sawday,  153  Cal.  93,  94  Pac.  427,  Ana- 
heim Union  Water  Co.  v.  Fuller,  150  Cal.  334,  88  Pac.  981,  11  L.  B.  A. 
(n.  s.)  1062,  and  Crawford  Co.  v.  Hathaway,  67  Neb.  374,  108  Am. 
St.  Bep.  647,  93  N.  W.  798,  60  L.  E.  A.  889,  all  following  rule;  dis- 
senting opinion  in  Lonoaea  v.  Wailuku  Sugar  Co.,  9  Haw.  669, 
arguendo. 

Bight  of  Blparlan  Owner  to  Prevent  diversion  of  flood  water.  See 
note,  22  L.  B.  A.^  (n.  s.)  391. 

Change  of  Use  or  Channel  of  water  appropriated.  See  note,  30  L. 
B.  A.  387. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  725. 

70  CaL  291-294,  11  Pac  630,  EX  PABTE  WINTEB. 

In  Action  by  Wife  for  Maintenance,  trial  court  may,  after  appeal, 
order  payment  of  counsel  fees  for  appeal. 

Approved  in  Bruce  v.  Bruce,  160  Cal.  80,  116  Pac.  67,  reaffirming 
rule;  Boby  v.  Boby,  9  Idaho,  373,  74  Pac.  958,  holding  superior  court 
bad  jurisdiction  to  order  payment  of  costs  and  expenses  necessary  to 
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perfect  appeal  in  divorce;  Bordeaux  t.  Bordeaux,  29  Mont.  482,  75 
Pac.  360y  holding  court  could,  on  proper  showing,  although  judgment 
had  passed  against  wife  in  divorce,  order  payment  of  counsel  fees  and 
costs  for  motion  for  new  trial. 

Disapproved  in  State  t.  Superior  Court,  55  Wash.  348,  349,  104 
Pac.  772,  25  L.  B.  A.  (n.  s.)  387,  holding  in  such  action  court  could 
not  award  suit  money  and  alimony  pending  final  hearing. 

Jurisdiction  to  Award  Temporary  Alimony,  suit  money,  and  counsel 
fees  pending  appeal.    Se«  note,  27  L.  R.  A.  (n.  a.)  713. 

70  Cal.  296-296,  11  Pac.  633,  WINTER  ▼.  SUPERIOR  COURT. 

Contempt  Prooeedings  to  Enforce  payment  of  alimony.  See  note, 
137  Am.  St.  Rep.  876. 

70  Cal.  296-320,  11  Pac.  820,  PRINK  ▼.  ROE. 

In  Ejectment  "Wliere  Botli  Parties  claim  under  common  source, 
plaintiff  need  not  show  origin  of  title  of  common  source. 

Approved  in  Dondero  y.  O'Hara,  3  Cal.  App.  640,  86  Pac.  988,  hold- 
ing where  both  claimed  under  common  source  prior  possession  of  plain- 
tiff showed  better  title  than  that  of  subsequent  possession  of  defend- 
ant from  same  source. 

Failure  to  Oive  Proper  Notice  of  execution  sale  does  not  invalidate 
sale. 

Reaffirmed  in  Burton  v.  Kipp,  30  Mont.  2^7,  76  Pac.  566. 

Power  of  Attorney,  Though  Expressly  stipulated  to  be  Irrevocable, 
may  be  revoked  at  will  of  principal,  unless  coupled  with  an  interest. 

Approved  in  Weaver  v.  Richards,  144  Mich.  406,  411,  415,  108  N.  W. 
386,  388,  390,  6  L.  B.  A.  (n.  s.)  855,  and  First  Nat.  Bank  v.  Miller, 
48  Or.  591,  87  Pac.  894,  both  foUowini;  rale;  King  v.  Miller,  53  Or. 
64,  97  Pac.  546,  holding  where  owner  of  judgment  assigned  it  to  bank 
for  collection  and  as  security  for  debt  due  from  owner  to  third  per- 
son, revocation  of  assignment  is-  no  defense  in  action  by  bank  for 
proceeds  against  party  by  it  authorized  to  collect,  who  had  paid  pro- 
ceeds to  etranger,  who  was  assignee  of  debt  on  which  judgment  was 
based. 

Revocation  of  Power  of  Attori^ey.  See  note,  110  Am.  St.  Rep.  855, 
856,  857,  858,  859,  860. 

Frand  Whoi  R^led  on  as  Defense  must  be  specially  pleaded. 

Reaffirmed  in  Hammond  v.  McCollough,  159  Cal.  649,  115  Pac.  219. 

Any  Declarations,  Acts,  or  Omissions  of  grantor  while  holding  title 
in  relation  to  property,  and  which  could  have  been  introduced  against 
him  while  an  own«r,  are  admissible  against  his  grantee. 

Approved  in  Washoe  Copper  Co.  v.  Junila,  43  Kont.  185,  115  Pac. 
919,  declaration  is  inadmissible  as  one  against  interest  unless  it  was 
made  while  declarant  was  holding  title  to  property  and  was  grantor 
against  whom  declaration  was  offered. 

Liability  of  Principal  for  Unauthorized  acts  of  agent.  See  note, 
88  Am.  St.  Rep.  782. 

Miscellaneous. — Cited  in  Davis  v.  Pacific  Improvement  Co.,  118  CaL 
50,  50  Pac.  9,  referring  historically  to  principal  case. 

70  Cal.  320-325,  12  Pac.  125,  HOADLEY  v.  BAN  FRANCISCO. 

Ruling  on  Former  Appeal  becomes  law  of  ease  for  subsequent  ap- 
peals. 

Reaffirmed  in  Hubbard  v.  Lee,  10  Cal.  App.  480,  102  Pac.  529. 
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Bight  to  Acquire  Title  hj  adverse  possession  to  lands  devoted  to 
public  use.    See  note,  87  Am.  St.  Rep.  779. 

Miscellaneous. — Cited  in  Bowden  v.  San  Francisco,  199  U.  S.  (SOI, 
26  Sup.  Ct.  748,  50  L.  Ed.  328. 

70  Cal.  326-334,  11  Pac.  728,  SCHLESSINGEB  ▼.  MALLARD. 

Error  In  Refusing  Nonault  may  be  cured  by  testimony  subsequently 
introduced  by  defendant. 

Approved  in  Bowley  v.  Mangrum  k  Otter,  3  Cal.  App.  232,  84  Pac. 
997,  Lowe  v.  San  Francisco  etc.  Ry.  Co.,  164  Cal.  576,  98  Pac.  679, 
and  Lyon  v.  United  Moderns,  148  Cal.  472,  113  Am.  St.  Rep.  291,  83 
Pac.  805,  4  L.  R.  A.  (n.  s.)  247,  all  following  rule. 

Power  of  Municipality  to  Regulate,  prohibit,  or  discontinue  ceme- 
teries.   See  note,  87  Am.  St.  Rep.  684. 

70  Cal.  837-889,  11  Pac.  631,  BROWN  ▼.  PLX7MMER. 

Conclusiveness  of  Prior  Decisiona  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  325. 

70  CaL  839-542,  11  Pac.  660,  LUCO  y.  OOBOfEROIAL  BANK. 

Order  of  Probate  Court  Accepting  Resignation  of  executor  and  dis- 
charging  him  is  presumed  to  be  regular  and  cannot  be  collaterally 
attacked. 

Approved  in  Del  Campo  ▼.  Camarillo,  154  Cal.  664,  98  Pac.  1053, 
applying  rule  to  decree  of  distribution;  Goldtree  v.  McAlister  (Oal.), 
23  Pac.  209,  holding  order  admitting  to  probate  will  probated  in  an- 
other state  not  open  to  collateral  attack;  Estate  of  King,  4  Cof.  Prob. 
18,  where  executors  named  in  will  request  appointment  of  another, 
who  is  appointed  and  dies,  they  are  preferred  to  public  administrator 
on  further  application  where  they  are  next  of  kin. 

Oonclusiveness  of  Probate  as  res  judicata.  See  note,  21  L.  R.  A. 
68L 

Miscellaneous. — Cited  in  Luco  y.  Toro  (Cal.),  18  Pac.  866,  referring 
historically  to  principal  case. 

70  OaL  348-345;  11  Pac.  661,  8CHROEDER  y.  817PERIOB  COURT. 

Appointment  of  Special  AdrntDiatrator  without  removal  of  regular 
administrator  is  void. 

Approved  in  Freeman  v.  Spencer,  128  Cal.  397,  60  Pac.  980,  holding 
presumption  on  collateral  attack  is  that  first  assignee  in  partition 
was  removed  before  appointment  of  second. 

Grounds  for  Removal  of  Execators  and  admi|iistrators.  See  note, 
138  Am.  St  Rep.  530. 

70  Cal.  345-350,  11  Pac.  732,  COX  y.  CLOUGH. 

Continuous  Adverse  User  of  Water,  with  knowledge  of  owner,  for 
five  years  bars  right  of  owner  thereto. 

Approved  in  Jobling  v.  Tuttlo,  75  Kan.  364,  89  Pac.  704,  holding 
use  for  fifteen  years  of  mineral  springs  on  land  of  another  to  be  ease- 
ment only,  being  consistent  with  owner's  title;  Talbott  v.  Butte  City 
Water  Co.,  29  Mont.  26,  73  Pac.  1113,  holding  advorse  user  for  five 
years  not  established. 

Prescriptlye  Title  to  Water.    See  note,  93  Am.  St.  Rep.  712,  730. 

Liability  of  Water  Companies.    See  note,  81  Am.  St.  Rep.  486,  495. 
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70  CaL  350-361,  11  Pac.  724,  BATH  ▼.  VALDEZ. 

Decree  of  Dlstribntioii  Does  not  Affect  Title  of  one  claiming  by 
advene  poBBeseion  against  heirs. 

Approved  in  Cooley  v.  Miller  &  Lnx,  159  Cal.  515,  105  Pac.  983^ 
Biich  decree  does  no^  affect  title  of  successor  of  grantee  of  distributee. 

Property  or  Xnvasion  of  PoBseeBion  for  which  ejectment  is  maintain- 
able.   See  note,  116  Am.  St.  Bep.  570. 

70  OaL  361-374,  11  Pac.  734,  BXTBROUGHS  ▼.  DE  OOUTa 

Notice  to  Belativee  is  Necessary  to  appointment  of  guardian  for 
minor. 

Cited  in  Guardianship  of  Treadwell,  3  Cof.  Prob.  316,  arguendo. 

Appointment  of  Qnardian  for  Minor  cannot  be  collaterally  attacked 
for  insufficiency  of  notice  to  relatives,  where  record  recites  that  all 
near  relatives  of  minor  in  county  consented  to  appointment. 

Approved  in  Guardianship  of  Treadwell,  3  Cof.  Prob.  316,  317,  where 
application  for  guardianship  is  granted  by  'court  of  one  county  and 
application  to  va<;ate  order  on  ground  that  minors  are  nonresidents  of 
county  is  denied,  order  denying  application  is  conclusive  on  applica- 
tion for  letters  in  another  county. 

Power  of  Local  Chnrch  Society  to  withdraw  from  general  church 
body.     See  note,  32  L.  B.  A.  96. 

When  Beneficiary  Deemed  to  have  Elected  to  take  under  will  assum- 
ing to  dispose  of  his  property.    See  note,  4  L.  B.  A.  (n.  s.)  1065. 

70  Oal.  374-380,  11  Pac.  634,  OOTTBBOUaH  Y.  ADAMS. 

Pendency  of  Action  for  Accounting  may  be  pleaded  in  abatement 
of  subsequent  action  between  same  parties  founded  on  one  or  more 
items  involved  in  prior  action. 

Distinguished  in  Helfrich  v.  Bomer,  16  Cal.  App.  436,  118  Pac.  459, 
plea  in  abatement  alleging  commencement  of  action  against  present 
plaintiff,  and  another  for  accounting  of  alleged  partnership  for  pur- 
poses of  which  note  in  suit  was  given,  but  which  does  not  allege 
plaintiff  was  member  of  firm,  is  insufficient. 

70  Cal.  390-391,  11  Pac.  652,  OXTBTIS  ▼.  dlJPEBIOB  OOUBT. 

Where  Time  for  Preparation  of  Statement  on  motion  for  new  trial 
has  been  extended  by  stipulation,  court  may  grant  further  extension, 
not  exceeding  thirty  days. 

Approved  in  Nord  v.  Boston  etc.  Min.  Co.,  33  Mont.  470,  84  Pac. 
1118,  following  rule. 

70  Oal.  392-396,  11  Pac.  740,  KEVEBN  ▼.  PBOVIDENOE  GOLD  ETC. 
MIN.  OO. 

Proximate  Cause  of  Injury  is  the  Object  of  inquiry,  and  must  be 
relied  on  in  determining  negligence. 

Approved  in  McVay  v.  Central  Cal.  Inv.  Co.,  6  Cal.  App.  189,  91 
Pac.  747,  holding  defendant's  negligence  in  starting  fire  in  dry  season 
on  windy  day  was  proximate  cause  of  injury  to  adjacent  land. 

Employer  Is  not  Bound  to  Indemnify  employer  for  losses  suffered 
by  latter  in  consequence  of  ordinary  risks  of  employment,  or  negli- 
gence of  fellow-employee. 

Approved  in  Fogarty  v.  Southern  Pacific  Co.,  151  Cal.  787,  91  Pac. 
654,  following  rule;  Hardesty  v.  Largey  Lumber  Co.,  34  Mont.  164, 
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86  Pae.  3d,  holding  employer  liable  for  injury  to  employee  through 
falling  of  pile  of  carelessly  piled  lumber. 

Vic^-principalsliip  as  ]>etennined  with  reference  to  character  of  aet 
causing  injury.    See  note,  54  L.  R.  A.  177. 

70  Cal.  395-397,  11  Pac.  742,  McKOBLE  ▼.  JU8TINIAN0. 

Payment  of  Taxes  is  Easential  to  right  of  one  claiming  by  adverse 
possession. 

Approved  in  Crane  v.  Judge,  30  Utah,  55,  83  Pac.  567,  and  Rio 
Grande  etc.  Ry.  Co.  v.  Salt  Lake  Investment  Co.,  35  Utah,*  53$,  101 
Pac.  590,  both  following  rule;  Glowner  t.  de  Alvarez,  10  Cal.  App.  196, 
101  Pac.  433,  arguendo. 

70  Cal.  S98-S99,  11  Pac.  746,  I£E  T.  GEE. 

In  Action  by  Junior  Judgment  Creditor  tn  set  aside  fraudulent  judg- 
ment, complaint  need  not  aver  execution  was  issued  and  returned 
unsatisfied,  where  it  is  averred  judgment  debtor  had  no  other  prop- 
erty than  that  sold  under  fraudulent  judgntent. 

Approved  in  Ziska  v.  Zislia,  20  Okl.  651,  95  Pac.  260,  23  L.  R.  A. 
(n.  s.)  1,  applying  rule  to  suit  in  nature  of  creditor's  bill. 

70  CaL  399-402,  11  Pac.  743,  TEENET  y.  DOTEN. 

Verbal  Agreement  for  Sale  of  Horses  considered  and  held  void  on 
ground  that  no  part  thereof  was  performed. 

Distinguished  in  Driggs  v.  Bush,  152  Mich.  56,  125  Am.  St.  Rep. 
389,  115  N.  W.  986,  15  L.  R.  A.  (n.  s.)  654,  upholding  oral  contract 
for  sale  of  hay  when  cost  of  baling  same  was  paid  for  by  purchaser. 

70  Cal.  403-412,  59  Am.  Eep.  423,  11  Pac.  833,  LEWIS  ▼.  ADAMS. 

Foreign  Executor  xnay  Maintain  Action  in  this  state  in  his  own 
name  on  judgment  recovered  as  executor  in  another  state. 

Approved  in  Arizona  Cattle  Co.  v.  Huber,  4  Ariz.  72,  33  Pac.  555, 
and  Low  v.  Horner,  10  Haw.  538,  both  reaffirming  rule;  Moore  v. 
Petty,  135  Fed.  674,  68  C.  C.  A.  306,  holding  foreign  executor  could 
aue  in  own  name  without  taking  out  letters  of  administration  to  re- 
cover from  agents  employed  by  executors  proceeds  of  sale  of  land  of 
estate. 

Distinguished  in  Iowa  etc.  Land  Co.  v.  Hoag  (Cal.),  62  Pac.  190, 
holding  trustee  appointed  by  court  has  no  authority  to  maintain  action 
outside  jurisdiction  of  his  appointment. 

Finding  That  All  Allegations  of  complaint  are  true  is  sufficient 
finding  on  plea  of  limitations  when  complaint  contains  averments 
showing  statute  had  not  run. 

Reaffirmed  in  Bell  v.  Adams,  150  Cal.  774,  90  Pac.  119. 

Miscellaneous. — Cited  in  Lewis  v.  Adams  (Cal.),  11  Pac.  837,  com- 
panion case. 

70  CaL  412-417,  11  Pac.  748,  CURTIS  v.  SACSAMEIVTO. 

In  Action  Brought  on  One  Promiae  plaintiff  cannot  recover  on  proof 
of  another. 

Approved  in  Visber  v.  Wilbur,  5  Cal.  App.  572,  90  Pac.  1069,  follow- 
ing rule;  Rossiter  v.  Colby,  71  N.  H.  387,  52  Atl.  928,  holding  offer  to 
arbitrate  claim  of  debt  not  a  new  promise. 

Acknowledgment  or  New  Promise  to  susi>end  running  or  remove  bar 
of  statute  of  limitations.    See  note,  102  Am.  St.  Rep.  777. 
n  Otl.  Notes— 9 
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70  Cal.  417-423^  59  Am.  Bep.  428, 11  Fac.  750,  LAWBEKCE  y.  QBEEN. 

Paflsonger  Oufi^t  not  to  be  Deemed  Guilty  of  contributory  negli- 
gence when  he  takes  such  risks  as  under  the  same  circumstances  a 
prudenf  man  would  take. 

Approved  in  Braly  v.  Fresno  City  By.  Co.,  9  Cal.  App.  431,  99  Pac. 
407,  holding  passenger  not  contributorily  negligent  in  manner  of  re- 
sisting attack  by  conductor  for  nonpayment  of  fare;  Noyes  v.  South- 
ern Pac.  B.  Co.  (Cal.),  24  Pac.  928,  holding  track-hand  guilty  of  con- 
tributory negligence  in  walking  between  tracks,  on  which  trains  were 
approaching,  between  bluff  and  sea. 

Presumption  of  Negligence  from  happening  of  accident  causing  per- 
sonal injuries.    See  notes,  113  Am.  St.  Bep.  1031;  15  L.  B.  A.  36. 

70  OaL  424-^28,  12  Pac.  392,  SMITH  v.  FUBNISH. 

Claim  for  ServiceB  of  Married  Woman  is  community  property. 

Approved  in  Bekins  ▼.  Dieterle,  5  Cal.  App.  693,  91  Pac.  175, 
where  wife  managed  business  of  husband,  earnings  therein  were  com- 
munity property. 

What  iB  Community  Property.  See  notes,  126  Am.  St.  Bep.  115; 
4  Cof.  Prob.  57. 

Where  One  Who  Cared  for  Deceased  during  last  sickness  presents 
bill  for  services  to  administrator,  he  thereby  renounces  right  to  be- 
quest for  such  care. 

Distinguished  in  Estate  of  Barclay,  152  Cal.  758,  93  Pac.  1014, 
holding  presentation  of  full  amount  of  claim  against  estate  for  ad- 
vances made  to  testatrix  and  allowance  of  part  not  barred  by  limita- 
tions does  not  estop  claimant  from  receiving  legacy  in  satisfaction  of 
part  barred. 

Statement  of  Claims  Against  Estates  of  decedents.  See  notes,  130 
Am.  St.  Bep.  314;  5  Cof.  Prob.  300. 

70  CaL  431-437,  11  Pac.  662,  COUNTY  OF  TOIK)  v.  KNIOHT. 

Affldavlt  for  Publication  of  Summons  on  nonresident  defendant, 
when  complaint  is  not  verified,  must  set  out  facts  constituting  cause 
of  action. 

Approved  in  People  ▼.  Mulcahy,  159  Cal.  36,  112  Pac.  S54,  applying 
rule  in  action  by  state  to  foreclose  interest  of  purchaser  of  school 
lands  and  to  cancel  certificate  of  purchase;  Estate  of  Hancock,  156  Cal. 
810,  811,  134  Am.  St.  Bep.  177,  106  Pac.  61,  holding  affidavits  of  at- 
torney merely  to  effect  that  he  is  informed  and  believes  plaintiff  has 
good  cause  of  action  insufficient  to  support  publication. 

70  CaL  437-439,  11  Pac.  754,  WIGOINS  ▼.  BBIDOE. 

Where  Owner  Completes  Building  after  abandonment  by  contractor, 
materialman  has  no  lien  for  materials  furnished  contractor  unless 
owner  completes  building  for  less  than  balance  of  contract  price. 

Approved  in  0*Brien  v.  Garibaldi,  15  Cal.  App.  523,  115  Pac.  251, 
where  owner  completes  work  after  a  contractor  has  abandoned  it, 
such  completion  is  done  under  contract,  and  contractor  is  entitled 
to  surplus  of  contract  price  over  actual  cost  of  completion  to  owner. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.    See  note,  20  L.  B.  A.  561. 
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70  Cal.  440-444, 11  Pac.  607,  AMES  t.  HiaHTOWEB. 

Where  Sale  of  Penonal  Property  is  procured  by  fraud,  title  does  not 
pass,  unless  after  discovery  of  fraud  seller  satisfies  sale. 

Approved  in  Wendling  Lumber  Co.  v.  Qlenwood  Lumber  Co.,  15«? 
Cal.  414,  95  Pac.  1030,  holding  fraudulent  sale  passes  title  sufficiently 
to  protect  bona  fide  purchaser  when  vendor  had  so  long  delayed  to 
assert  fraud  as  to  suggest  consent  by  inference. 

70  OaL  446-447,  11  Pac.  763,  JOY  T.  McKAY. 

Inability  of  Oommunity  Property  for  debts.  See  notOji  19  L.  B.  A. 
2S5. 

70  OaL  447--I49,  11  Pac.  831,  BiaOS  ▼.  LLOYD. 

Bight  of  Trial  by  Jury  cannot  be  waived  except  in  manner  provided 
by  law. 

Approved  in  Chessman  ▼.  Hale,  31  Mont.  592,  79  Pac«  259,  68  U  B. 
A.  410,  following  rule. 

70  OaL  44^-454, 11  Pac.  659,  HELLBiAK  ▼.  McWnJiTAMR 

Parol  Trust  1m  Personalty  is  valid. 

Beaffirmed  in  Noble  v.  Learned,  153  Cal.  250,  94  Pac.  1049. 

Parol  Transfer  of  Money  in  Trust  for  use  and  benefit  of  children 
of  trustor,  reserving  to  trustor  right  to  withdraw  from  fund  for  his 
own  needs,  is  valid. 

Approved  in  Carr  ▼.  Carr,  15  Cal.  App.  488,  493,  115  Pac.  264,  266,  up- 
holding  parol  trust  of  bank  deposit  with  right  of  withdrawal  reserved 
to  trustor;  Treadway  v.  Veterans'  Home  of  Calif.,  14  Cal.  App.  86, 
111  Pac.  115^  upholding  trust  in  money  reserving  right  to  trustor  to 
withdraw  sums  for  his  own  needs;  Thomas  v.  Lamb,  11  Cal.  App.  721, 
106  Pac.  255,  where  prior  to  death  sister  gave  brother  key  to  safe 
deposit  vault,  with  directions  to  take  money  and  pay  doctor's  and 
funeral  bills  and  send  residue  to  another,  brother  was  trustee;  Cahlan 
▼.  Bank  of  Lassen  County,  11  Cal.  App.  540,  105  Pac.  767,  upholding 
tmst  in  personal  property  created  by  parol;  dissenting  opinion  in 
Noble  V.  Learned,  153  Cal.  253,  94  Pac.  1051,  majority  holding  where 
woman  bought  stock  shares  and  indorsed  same  to  different  parties, 
giving  them  to  plaintiff  to  keep  for  her  with  instructions  to  deliver 
to  indorsees  on  her  death,  reserving  right  to  use  of  income  and  prin- 
cipal, no  trust  created. 

I>istingui9hed  in  Noble  ▼.  Learned,  153  Cal.  251,  252,  94  Pac.  1050, 
holding  where  woman  bought  building  and  loan  shares  and  indorsed 
same  to  different  parties,  giving  them  to  plaintiff  to  keep  for  her, 
with  instruction  to  deliver  to  indorsees  on  her  death,  reserving  right 
to  use  of  income  and  principal,  no  trust  created. 

Trustor  may  Beserve  Power  of  revocation  in  declaration  of  trust. 

Approved  in  In  re  Estate  of  Podhajsky,  137  Iowa,  746,  115  N.  W. 
592,  holding  trust  in  money  could  not  be  revoked  when  power  was  not 
reserved  in  declaration  of  trust;  Anderson  v.  Kemper,  116  Ky.  348,  76 
S.  W.  124,  holding  void  attempted  change  in  beneficiaries  when  no 
power  to  change  was  reserved. 

Power  to  Bevoke  or  Set  Aside  voluntary  trust  or  settlement.  See 
note,  15  L.  B.  A.  77. 

Termination  of  Trusts  and  of  trustee's  title.  See  note,  100  Am.  St. 
Bep.  101. 
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70  Oal.  454-457,  11  Pac.  746,  QUINN  ▼.  ANDEBSON. 

Failure  to  Find  on  Immaterial  Issue  is  not  reversible  error. 

Approved  in  Lewis  v.  First  Nat.  Bank,  46  Or.  18S,  78  Pac.  992, 
holding  in  action  on  assigned  claim  when  court  found  for  defendant, 
no  finding  need  be  made  on  assignment. 

Dedication  Is  Never  to  be  Presumed  without  evidence  of  unequivocal 
intention  of  owner. 

Approved  in  Cordano  t.  Wright,  159  Cal.  620,  115  Pac.  231,  deed,  for 
road,  of  property  covered  by  homestead,  in  which  husband  is  sole 
grantor,  though  signed  by  wife,  is  not  good  dedication  by  her;  Hib- 
herd  v.  Mellville  (Cal.),  33  Pac.  202,  holding  evidence  did  not  show 
intention  to  dedicate   road. 

Erection  and  Maintenance  of  Oates  over  road  is  strong  evidence 
in  support  of  mere  license  to  public  to  pass  over  it. 

Beaffirmed  in  De  La  Guerra  ▼.  Striedel,  1^9  Cal.  89,  112  Pac.  858. 

Injunctive  Belief  as  to  Fences  or  gates.  See  note,  7  L.  B.  A.  (n.  s.) 
81. 

70  OaL  458-460,  11  Pac.  757,  00XJNT7  OF  AMADOB  v.  KENNEDY. 

Ordinance  is  not  Invalid  which  fixes  less  rate  for  liquor  license  at 
wayside  tavern  than  in  village  or  city. 

Approved  in  County  of  Amador  t.  Isaacs  (Cal.),  11  Pac.  759,  and 
Servonitz  v.  State,  133  Wis.  240,  126  Am.  St.  Rep.  955,  113  N.  W.  280, 
bill  upholding  law  classifying  persons  engaged  in  peddling  and  hawk- 
ing as  to  method  pursued. 

Test  of  Validity  of  Municipal  Ordinance  as  denying  equal  protec- 
tion of  the  laws.     See  note,  123  Am.  St.  Rep.  48. 

Limit  of  Amount  of  License  Fees.    See  note,  30  L.  R.  A.  426. 

70  OaL  461-464,  11  Pac.  759,  PEOPLE  ex  rel.  BETTNEB  ▼.  BIVEB- 
8IDE. 

"About"  Three  Thousand  Inhabitants  in  notice  of  election  held  to 
mean  no  excess  over  three  thousand. 

Approved  in  Featherman  v.  Hennessy,  43  Mont.  314,  llj^  Pac.  985, 
construing  word  "about"  in  finding  as  to  time  of  appropriation  of 
water;  James  Higgins  Co.  v.  Torvick,  55  Or.  278,  106  Pac.  23,  con- 
struing word  "about"  in  contract  for  delivery  of  goods  as  meaning 
not  more  than  time  specified. 

Physical  Oharacterlstlcs  Necessary  to  municipal  organization.  See 
note,  25  L.  R.  A.  755. 

70  OaL  465-467,  11  Pac.  760,  BOSS  ▼.  BBUSIE. 

Admissibility  in  Evidence  of  books  of  account.    See  note,  138  Am. 
St.  Rep.  474. 
What  Provable  by  Books  of  account.    See  note,  52  L.  B.  A.  714. 

70  Oal.  467-469»  11  Pac.  762,  PEOPLE  ▼.  OOBDON. 

Conviction  for  Assault  With  Intent  to  commit  rape  on  girl  under 
ten  may  be  had  without  showing  her  want  of  consent. 

Approved  in  Liebscher  v.  State,  69  Neb.  399,  95  N.  W.  872,  follow- 
ing rule;  People  v.  Babcock,  160  Cal.  540,  117  Pac.  550,  statutory 
rape  includes  offense  of  assault  with  intent  to  commit  rape  on  child 
under  age  of  consent. 
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70  Oal.  476-481,  18  PftC.  141,  HATWABD  ▼.  MAKZES. 

Filing  and  Becordlng  M*p  of  tract  of  land  delineating  thereon  cer- 
tain portions  as  streets  is  mere  offer  of  dedication. 

Approved  in  Myers  v.  City  of  Oeeanside,  7  Cal.  App.  02,  93  Pac. 
688|  holding  reference  in  deeds,  to  land  to  proposed  park  adjacent 
thereto  to  be  only  implied  offer  of  dedication  and  to  be  revoked  by 
subsequent  acts  of  grantor. 

Distingnished  in  Eureka  ▼.  Croghan  (Cal.),  19  Pac.  485,  conveyance 
of  land  within  town  limits  by  deed,  describing  it  as  bounded  by  certain 
streets  if  projected,  together  with  five  years'  use  of  projected  streets 
by  public,  constitutes  dedication  of  street  without  formal  acceptance 
by   town. 

Miscellaneous. — Cited  in  People  ▼.  Heed  (Cal.),  20  Pac.  709,  com- 
panion  case. 

70  OaL  482-483,  12  Pac.  885,  HEUSBON  ▼.  EEINLEN. 

Iiiabillty  of  Owner  for  trespass  of  cattle.    See  note,  22  L.  B.  A. 

70  OaL  487-496,  11  Pac.  764,  OHAPMAN  T.  POLAOK. 

Plat  of  Official  Survey  is  admissible  with  patent  to  establish  title 
and  boundary  to  land  in  patent. 

Approved  in  Foss  v.  Johnstone,  158  Cal.  128,  110  Pac.  298,  follow- 
ing rule;  Kimball  v.  McKee,  149  Cal.  458,  86  Pac.  1098,  holding  sur- 
veyor's notes  admissible  to  establish  boundaries  of  land  in  patent. 

Distinguished  in  Propper  v.  Wohwend,  16  N.  D.  114,  112  N.  W.  969, 
holding  in  case  of  disputed  boundary  evidence  of  location  of  original 
monuments  prevails  over  plats  and  field-notes. 

70  Oal.  497-502, 11  Pac.  772,  OENTBAL  PACIFIO  B.  B.  00.  ▼.  CBEED. 

Mere  Inadequacy  of  Price  is  not  ground  lor  setting  aside  foreclosure 
sale. 

Approved  in  Burton  v.  Kipp,  30  Mont.  286,  76  Pac.  565,  following 
rule;  Odell  v.  Cox,  151  Cal.  74,  90  Pac.  196,  setting  aside  execution  sale 
of  corporate  stock  for  grossly  inadequate  sum  when  owner  had  no 
actual  knowledge  of  levy,  and  was  not  guilty  of  laches,  and  execution 
debtor  was  himself  purchaser. 

70  Oal.  502-503,  11  Pac.  780,  HABBIS  ▼.  MOBE. 

Validity  of  Oontracts  to  furnish  evidence,  ^e  notes,  97  Am.  St. 
Bep.  148;  19  L.  B.  A.  373. 

Contracts,  Consideration  for  Which  has  partly  failed,  or  is  partly 
illegal.    See  note,  117  Am.  St.  Bep.  522. 

70  OaL  504-507,  11  Pac  775,  PEOPLE  v.  OLUNIE. 

Bavenue  Act  in  Force  Becomes  Part  of  city  charter  on  its  adop- 
tion  BO  far  as  it  relates  to  municipal  revenue. 

Approved  in  Dexter  v.  Olsen,  40  Wash.  201,  8/2  Pac.  287,  holding 
law  controlling  liens  on  farm  products  included  by  reference  such 
parts  of  logger's  lien  law  then  in  force  as  were  applicable. 

70  Oal.  507-^11,  11  Pac.  777,  LOUVALL  ▼.  QBIDIiEY. 

Under  Oeneral  Leave  to  Amend,  plaintiff  may  join  other  parties. 

Approved  in  Hamburg  v.  Liverpool  etc.  Ins.  Co.,  42  Fla.  94,  27 
So.  874,  holding  under  such  leave  name  of  one  plaintiff  could  be 
omitted. 
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Failure  to  Find  on  Immaterial  laano  is  not  error. 

Approved  in  Bogers  v.  OvercraclsLer,  4  Gal.  App.  338,  87  Pac. 
1109,  following  rule. 

Wliat  Special  Verdict  must  Contain.  See  note,  24  L.  B.  A.  (n. 
8.)  87. 

70  Oal.  611--613,  11  Pac.  778,  OABABALDI  ▼.  SHATTUOS. 

Adverse  PosseesLon  of  Land  for  Statatory  Period  veste  perfect  title 
in  adverse  bolder. 

BeafBrmed  in  Qoldman  v.  Sotelo,  8  Ariz.  91,  08  Pac.  560. 

Effect  of  Bar  of  Statato  of  limitations.  See  note,  95  Am.  St. 
Bep.  674. 

Effect  of  Warranty  Deed  to  prevent  assertion  of  title  by  adverse 
possession  subsequently  initiated.    See  note,  25  L.  B.  A.  (n.  a.)  129. 

70  OaL  514--515,  11  Pac.  779,  BENDELL  ▼.  SCOTT. 

Sale  of  Land  will  not  be  Set  Aaide  on  ground  of  fraudulent 
representation  as  to  mere  matters  of  opinion  as  to  its  value  and 
productiveness. 

Approved  in  Johnson  y.  Withers,  9  Cal.  App.  55,  98  Pac.  43, 
granting  relief  where  sale  of  mineral  land  was  induced  by  mistaken 
representation  as  to  amount  of  mineral  thereon,  which  had  been 
determined  by  expert;  Krasilnikoff  v.  Dun  don,  8  Cal.  App.  412,  97 
Pac.  174,  allegations  that  boiler  sold  was  great  improvement  upon 
and  superior  to  all  other  boilers  are  mere  matters  of  opinion. 

Ezpreaslon  of  Opinion  as  Fraud.    See  note,  35  L.  B.  A.  484. 

70  Cal.  515-518,  11  Pac.  673,  PEOPLE  ▼.  SAM  Lima. 

Section  330,  Penal  Code,  relating  to  playing  certain  games  for 
money  or  representatives  thereof,  construed. 

Approved  in  Proctor  v.  Territory,  18  Okl.  382,  92  Pac.  391,  con- 
struing similar  statute. 

Becital  In  Judgment  That  Defendant  was  found  guilty  of  gaming 
at  tan  as  charged  in  information  is  equivalent  to  recital  that  he 
was  found  guilty  of  carrying  on  and  conducting  same  for  money 
or  equivalent.  % 

Approved  in  People  v.  Barnnovich,  16  Cal.  App.  433,  117  Pac. 
575,  applying  rule  to  judgment  under  Penal  Code,  section  601,  for 
exploding  dynamite  under  human  habitation;  People  v.  Gregory,  8 
Oal.  App.  746,  97  Pac.  916,  upholding  judgment  of  guilty  which 
failed  to  declare  intent  with  which  act  was  done. 

Ezduaion  of  Witnesses  from  Courtroom  in  criminal  case  is  in 
sound  discretion  of  court. 

Approved  in  People  v.  Oliver,  7  Cal.  App.  604,  95  Pac.  174,  hold- 
ing court  properly  refused  to  exclude  defendant's  witnesses. 

70  Cal.  619-^21,  11  Pac.  664,  DAVIDSON  v.  DEVINE. 

Judgment  for  One  Cent  is  too  trifling  to  be  set  aside. 

Approved  in  Ciapusci  v.  Clark,  12  Cal.  App.  53,  106  Pac.  440, 
where  price  of  standing  timber  fully  paid  and  contract  contemplated 
right  of  removal  might  last  ten  years  and  provided  for  yearly  rental 
of  five  dollars  after  four  years,  mere  neglect  to  pay  rent  without 
demand  did  not  work  loss  of  right  to  timber. 
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70  CbL  521-623,  11  Pac  655,  PEOPLE  T.  DANIEL& 

EiTor  in  Improper  AdmlsslQii  of   evidence  against   defendant  ii 

eared  when  defendant  himself  testifies  to  same  effect. 
Beaffirmed  in  State  t.  Johnny,  29  Nev.  219,  87  Pac.  8. 
Self-defenae  Set  Up  by  Acciued  who  began  conflict.    Bee  note, 

45  Ii.  B.  A.  707. 

70  OaL  627--528,  11  Pac.  665,  MATTHEWS  T.  SUPEBIOB  OOUBT. 

On  Appeal  from  Justice  Oonrt,  voluntary  appearance  of  respondent 
is  waiver  of  notice  of  appeal. 

Beaffirmed  in  Davidson  v.  O'Donnell,  41  Mont.  312,  110  Pac.  646. 

70  OaL  529-533,  11  Pac.  676^  PEOPI.E  T.  BEED. 

PromisBory  Note  is  Personal  Property  and  x^ay  be  subject  of 
offense  of  obtaining  pqroperty  under  false  pretenses. 

Approved  in  People  v.  Skidmore  (Gal.),  55  Pac.  985,  following  rule. 

70  Cal.  544-548,  12  Pac.  464,  PLUMMEB  ▼.  BBOWN. 

Where  Claimant  to  Bl^t  to  Patent  secures  decree  in  his  ^favor 
through  fraud  and  secures  patent,  he  will  be  deemed  to  hold  same 
in  trust  for  party  defrauded. 

Approved  in  Estes  v.  Timmons,  12  Okl.  540,  78  Pac.  304,  hold- 
ing equity  will  grant  relief  from  fraud  in  procuring  patent  to  land. 

Distinguished  in  Jameson  v.  James,  155  Cal.  279,  TOO  Pac.  702, 
holding  claimaiit  under  mineral  location  eubsequently  patented  to 
homestead  claimant  as  agricultural  land  under  entry  antedating 
mineral  location  had  no  action  to  cancel  patent  for  fraud  in  pro- 
curement. 

To  Obtain  Equitable  Belief  againet  patent,  alleged  owner  must 
show  that  he  occupies  such  status  as  entitles  him  to  control  legal 
title. 

Approved  in  Ewbank  v.  Mikel,  6  Cal.  App.  142,  91  Pac.  673, 
holding  contestee  of  right  to  issue  patent  who  failed  to  commence 
action  within  sixty  days  after  reference  of  contest  thereupon  ceased 
to  be  in  privity  with  state  and  could  not  attack  patent. 

70  Cal.  548-549,  11  Pac.  780^  WILLS  y.  BHEN  KONO. 

Engrossed  Statement  on  Motion  for  new  trial  presented  after 
time  for  service  of  statement  considered  to  be  new  statement  and 
settlement  refused. 

Approved  in  Coast  Lumber  Co.  v.  Wood,  18  Idaho,  39,  40,  108 
Pac.  342,  holding  under  facts  of  ease  court  had  lost  jurisdiction 
to  settle  statement;  Hoehnan  v.  New  York  Drygoods  Co.,  8  Idaho, 
73,  67  Pac.  798,  holding  party  may  have  statement  on  motion  for 
new  trial  settled  after  time  has  expired  by  showing  excusable 
neglect. 

70  Cal.  550-562,  11  Pac.  838»  FBEY  ▼.  LOWDEN. 

Court  of  Equity  can  Entertain  Suit  to  determine  rights  of  several 
appropriators  of  water  of  stream,  to  regulate  uee  thereof,  and  enjoin 
subsequent  appropriator  from  interfering  with  prior  right*  established 
by  court. 

Approved  in  Barrows  v.  Fox  (Cal.),  30  Pac.  770,  Frost  v.  Alturas 
Water  Co.,  II  Idaho,  299,  81  Pac.  997,  and  Crawford  Co.  t.  Hath* 
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away,  67  N€b.  369,  108  Am.  St.  Bep.  647,  93  N.  W.  796,  60  L.  B. 
A.  889,  all  holding  equity  had  jurisdiction  of  similar  action. 
Bight  of  Prior  Appropriator  of  water.    See  note,  30  L.  B.  A.  669. 

70  Oal.  553-660,  12  Pac.  461,  ICAaEE  ▼.  McMANUS. 

Specific  Performance  of  Contract  to  give  security.  See  note,  6 
L.  B.  A.  (n.  B.)  591,  596. 

70  Oaa.  560-664,  12  Pac.  467,  KELLT  T.  IffUBPHY. 

In  Action  for  Damages  to  personal  property,  objection  to  insuffi- 
cient description  of  property  muft  be  taken  by  demurrer  or  it  is  / 
waived. 

Approved  in  Mini  t.  Mini  (Gal.),  45  Pac.  1044,  following  rule. 

70  Cal.  564-566,  11  Pac.  653,  SHEALOB  ▼.  SUPEBIOB  C0X7BT. 

Xnatice's  Court  liaa  No  Jurisdiction  of  suit  to  recover  property  al- 
leged to  exceed  three  hundred  dollars  in  value,  though  judgment 
in  less  amount  is  prayed  in  ease  delivery  cannot  be  had. 

Approved  in  Oppenheimer  ▼.  Regan,  32  Mont.  119,  79  Pac.  698, 
holding  justice's  court  had  no  jurisdiction  of  claim  to  recover 
from  sheriff,  a  sum  which  with  penalty  and  interest  allowed  by 
statute  exceeded  three  hundred  dollars. 

Voluntary  Credits  to  Bring  Debt  within  jurisdiction  of  court.  See 
note,  28  L.  B.  A.  224. 

70  Gal.  566-571,  12  Pac.  462,  SWAMP  LAND  DISTBICT  ▼.  QWTNN. 

Assessment-roll  of  Swamp  Land  District  signed  by  commissioner 
is  prima  facie  evidence  of  facts  therein  stated. 

Cited  in  Westerman  r.  Cleland,  12  Cal.  App.  70,  106  Pac.  609, 
arguendo. 

70  Cal.  581-582,  11  Pac.  832,  McKAT  ▼.  JOT. 

SurviTing  Partner  cannot  Maintain  action  against  representative 
of  deceased  partner  for  accounting. 

Distinguished  in  Franklin  v.  Trickey,  9  Ariz.  286,  80  Pac.  353, 
354,  holding  administrator  of  partner  first  deceased  could  maintain 
suit  for  accounting  against  administrator  of  other  partner  without 
having  presented  demand. 

70  Cal.  582-684,  12  Pac.  719,  PEOPLE  ▼.  MTEBS. 

Treating  Jurors  as  Ground  for  new  trial  or  reversal.  See  note,  19 
L.  B.  A.   (n.  s.)   736. 

70  Cal.  591-596,  12  Pac.  475,  WABE  ▼.  WALKEB. 

Bight  of  Prior  Appropriator  of  water.    See  note,  30  L.  B.  A.  674. 

Bights  in  Stream  as  Affected  by  act  of  God  or  natural  change  of 
course.    See  note,  30  L.  B.  A.  820. 

70  Cal.  597-604,  12  Pac.  469,  TUBNEB  ▼.  DONNELLY. 

Agreement  Between  Settlers  on  Unsurveyed  public  Ifinds  that  after 
title  acquired  each  would  convey  to  other  such  land  embraced  in  patent 
to  him  as  was  in  possession  of  other  at  time  of  agreement  is  void. 

Approved  in  Armstrong  v.  Henderson,  16  Idaho,  577,  102  Pac.  365, 
contract  by  trespassers  on  lands  within  Indian  reservation   before 


137  NOTES  ON  CALIFOBNIA  BEPOBTS.    70  Cal.  604-628 

axme  opened  that  raeh  penoiui  will  make  homestead  entry  and  after 
aeqtdring  title  will  make  conTOjancea  to  adjust  title  to  lands  occupied 
before  entry,  la  void. 

70  Oal«  604-607,  12  Pac  427,  IN  BB  OAHAIiAN. 

After  Exptratioii  of  Time  Limited  by  Code  of  Oiyil  Procedure, 
probate  court  cannot  set  aside  decree  settling  executor's  final  account; 
remedy  is  in  equity. 

Approved  in  Estate  of  Byrne,  3  Oof.  Prob.  70,  reaffirming  rule^ 

70  Gal.  603-«ll,  12  Pac.  778,  NIGHOIiSON  t.  TABPET. 

In  Action  for  Spedflc  Performance  of  contract  for  sale  of  land, 
it  must  be  alleged  and  proved  that  consideration  is  adequate. 

Approved  in  Kaiser  v.  Barron,  153  Cal.  790,  96  Pac.  807,  in 
absence  of  allegation  and  proof  that  consideration  was  just  and 
fair,  findings  that  contract  was  fair  would  not  sustain  judgment 
decreeing  specific  performance;  Martin  v.  Condrey,  13  Cal.  App. 
620,  110  Pac.  458,  and  Herzog  v.  Atchison,  Topeka  etc.  B.  B.  Co., 
153  Cal.  501,  95  Pac.  900,  17  L.  B.  A.  (n.  a.)  428,  refusing  to  en- 
force specific  performance  of  contract  for  location  of  railroad  sta- 
tion when  complaint  failed  to  allege  consideration;  White  v.  Sage, 
149  Cal.  615,  616,  87  Pac.  194,  both  holding  complaint  for  specific 
performance  did  not  allege  consideration  was  adequate;  Porter  v. 
Anderson,  14  Cal.  App.  721,  113  Pac.  347,  holding  complaint  did  not 
sufficiently  aver  consideration  war  just  and  fair;  Kiger  v.  The  Mc- 
Carthy Co.,  10  Cal.  App.  310,  101  Pac.  929,  refusing  specific  per- 
formance when  complaint  was  silent  as  to  consideration. 

In  Action  for  Specific  Performance,  party  accepting  and  retaining 
agreed  consideration  cannot  question  sufficiency  thereof. 

Approved  in  Meridian  Oil  Co.  v.  Dunham,  5  Cal.  App.  369,  90  Pac. 
469,  following  rule. 

Declaration  of  Vendee  in  Posaession  of  land  to  assessor  that  he 
was  owner  is  inadmissible  in  support  of  claim  to  adverse  posBesslon. 

Approved  in  Batcheller  v.  Whittier,  12  Cal.  App.  267,  107  Pac. 
143,  holding  statement  that  he  owned  land,  made  by  claimant  in 
attempt  to  secure  loan  thereon  inadmissible  to  support  title  when 
no  part  of  res  gestae. 

Miscellaneous.— Cited  in  Cassin  v.  Nicholson,  154  Cal.  499,  500, 
501,  98  Pac.  191,  192,  referring  historically  to  principal  case. 

70  Oal.  614-616,  11  Pac.  666,  PALMEB  ▼.  UNCAS  MININQ  GO. 

Mining  Superintendent  Who  Performs  manual  labor  in  and  upon 
mine  is  entitled  to  lien. 

Approved  in  Kritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App.  293^ 
116  Pac.  702,  foreman  ia  entitled  to  mechanic's  lien. 

70  CaL  616-619,  11  Pac.  678,  TABLE  MOUKTAIN  ETC.  WATEB  00. 
▼.  OHAVANNB. 

Grant  of  Water  Power.    See  note,  67  L.  B.  A  401. 

70  OaL  619-628,  11  Pac.  782,  SENTEB  v.  8ENTEB. 

Vendee  of  Iiand  Where  Transfer  is  induced  by  false  representation 
as  to  lands  included  is  entitled  to  relief  although  he  could  have  deter- 
mined falsely  from  recorded  maps. 
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Approved  in  Eichelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App.  638, 
100  Pac.  121,  following  rale. 

Issue  Raised  by  Defense  upon  which  no  evidence  is  offered  is  im- 
material, and  finding  thereon  is  not  essential. 

Approved  in  Miller  v.  Bay  Cities  Water  Co.,  157  Cal.  272,  107  Pac. 
122,  following  rule;  Los  Angeles  etc.  B.  B.  Co.  v.  New  Liverpool  Salt 
Co.,  150  Cal.  25,  26,  87  Pac.  1030,  holding  carelessness  in  reading  deed 
did  not  deprive  party  executing  it  of  relief  from  mistake  as  to  land 
included  therein. 

70  OaL  628-681,  11  Pac.  788,  OARLSON  ▼.  SUPERIOR  GOXTRT. 

Dismissal  by  Superior  Court  of  Appeal  from  justice's  court,  taken 
on  questions  of  law  alone,  on  ground  appeal  should  be  on  questions 
of  fact  also,  will  be  reviewed  by  supreme  court  on  certiorari. 

Approved  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  480, 
481,  114  Pac.  980,  981,  mandamus  lies  to  compel  superior  court  to 
proceed  with  trial  of  justice  court  appeal  which  has  been  properly 
taken  and  which  superior  court  has  erroneously  dismissed  on  ground 
that  it  had  not  acquired  jurisdiction;  Kraker  v.  Superior  Court,  15 
Cal.  App.  653,  115  Pac.  064,  reviewing  action  of  superior  court  in  dis- 
missing  appeal  from  justice's  court  on  questions  of  law  and  fact  for 
failure  of  appellant  to  prosecute,  and  then  rendering  judgment  ap- 
pealed from  without  trial;  dissenting  opinion  in  People  v.  Latimer, 
160  CaL  722,  117  Pac.  1064,  majority  holding  order  of  superior  court 
dissolving  attachment  against  bank  official,  on  refusal  to  answer 
proper  question  before  board  of  equalization  where  board  had  then 
finally  adjourned. 

Distinguished  in  Babin  v.  Pierce,  10  Cal.  App.  736,  lOS  Pac.  772, 
when  appeal  from  justice's  court  was*  improperly  dismissed,  appellants 
cannot  invoke  certiorari  to  supreme  court  to  annul  execution  issued 
thereafter  by  justice. 

70  OaL  6S5-6S8»  11  Pac.  789,  HOWELL  ▼.  THOMPSON. 
Reversal  of  Judgments.    See  note,  96  Am.  St.  Bep.  130. 

70  Oal.  638-639,  12  Pac.  117,  EX  PARTE  JAYNES. 

Telegraph  Company  Employee,  Haying  Charge  of  messages  trans- 
mitted by  it,  is  not  guilty  of  contempt  in  refusing  to  obey  subpoena 
commanding  him  to  produce  all  messages  passing  between  large  num- 
ber of  persons  named  between  specified  dates. 

Approved  in  Ex  parte  Jaynes  (Cal.),  12  Pac.  117,  following  rule; 
Ex  parte  Gould,  60  Tex.  Cr.  450,  132  S.  W.  368,  holding  subpoena 
duces  tecum  for  production  of  all  telegrams  sent  from  telegraph  office 
ordering  liquor  without  specifying  whether  liquors  ordered  were  un- 
lawfully sent,  is  void. 

Subpoena  Duces  Tecum.    See  note,  128  Am.  St.  Bep.  767,  771. 

70  CaL  641-643,  11  Pac.  797,  PEOPLE  ▼.  FRANKLIN. 

Where  Jury  has  Power  to  Convict  for  lesser  crime  necessarily  in- 
cluded in  charge,  failure  to  instruct  on  such  crime  is  not  error,  if  not 
requested  by  defendant. 

Approved  in  Ward  v.  Territory,  7  Ariz.  245,  64  Pac.  442,  following 
rule;  People  v.  Bruggy  (Cal.);  26  Pac.  757,  upholding  instruction  as 
to  degrees  of  murder  in  absence  of  request  for  further  instruction  by 
defendant. 
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70  OaL  646-647,  11  Pae.  798,  SEBN  VALLEY  WATEB  00.  ▼.  Mc- 
COBD. 

Obaage  in  Place  of  Trial  may  be  had  on  ground  judge  of  court  in 
which  action  was  brought  had  received  general  retainer  from  one 
party. 

Approved  in  State  v.  Dick,  125  Wis.  59,  103  N.  W.  232,  holding 
judge  disqualified  to  act  in  partition  suit  where  he  had  been  attorney 
for  certain  parties  in  previous  partition  suit  concerning  same  prop- 
erty. 

DlsqaaUlIcatiQii  of  Judge  by  Prior  connection  with  case.  See  note, 
26.  L.  B.  A.  114,  116. 


NOTES 
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CASES  IN  71  CALIFORNIA. 


71  OaL  1-11,  11  Pac  793,  PEOPI.E  t.  SNAPP. 

Proof  of  BzpreBS  Malice  Is  Essential  to  eonyiction  of  murder  in  first 
degree. 

Approved  in  dissenting  opinion  in  People  t.  Mahatch,  148  Cal.  204, 
82  Pae.  781,  majority  holding  malice  might  be  inferred  from  facts 
and  circumstances. 

When  Defendant  Testifies  in  own  behalf,  jury  maj  consider,  in 
weighing  his  testimony,  his  position  and  intei^est  in  result,  and 
whether  this  might  ailect  credibility. 

Approved  in  Lang  y.  State,  42  Fla.  601,  28  8o.  857,  reaffirming  rule; 
Kavanaugh  y.  Wausau,  120  Wis.  620,  98  N.  W.  554,  approying  instruc- 
tion to  same  effeet. 

Bli^t  of  Court  to  Oantion  Jury  as  to  belieying  testimony  of  accused 
in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  818,  822. 

Bnle  as  to  Ezpraa  and  Implied  Malice  with  reference  to  degrees 
of  murder,  stated. 

Cited  in  People  y.  Jones,  160  Gal.  370,  117  Pac.  181,  arguendo. 

Where  Proseention  Proves  Killing  by  accused  and  its  evidence  does 
not  tend  to  proye  manslaughter,  or  excusable  or  justifiable  homicide, 
accused  must  show  such  defense  by  preponderance  of  eyidence. 

Distinguished  in  Anderson  y.  Territory,  9  Ariz.  54,  76  Pac.  637, 
Penal  Code,  section  933,  only  requires  accused,  to  be  entitled  to  ac- 
quittal, to  produce  such  proof  as  will  raise  reasonable  doubt  in  minds 
of  jury  as  to  whether  killing  was  justifiable  or  excusable, 

71  OaL  17-21,  11  Pac.  799,  PEOPLE  v.  BOI.ANOER. 

Whether  Witness  In  Orlminal  Oase  is  accomplice  is  question  for 
jury. 

Approved  in  People  y.  Bunkers,  2  Cal.  App.  203,  84  Pac.  367,  fol- 
lowing rule;  Holmgren  y.  United  States,  156  Fed.  444,  84  C.  C.  A. 
301,  holding  in  trial  for  perjury  of  witness  in  naturalization  proceed- 
ing, applicant  for  citizenship  was  not  accomplice  of  defendant  when 
false  testimony  was  not  given  at  his  request. 

Who  Is  an  Accomplice.    See  note,  138  Am.  St.  Rep.  276. 

Unrecorded  Mark  on  Livestock  is  some  eyidence  of  ownership. 

Approved  in  People  v.  Romero,  12  Cal.  A.pp.  468,  107  Pac.  710, 
following   rule;   State  y.  Wolfley,   75  Kan.   409,  89   Pac.   1047,   and 
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Hurst  ▼.  Territory,  16  Okl.  604,  86  Pac.  281,  both  holding  unrecorded 
brand  not  ineompetent  as  eyidenee  of  ownerarhip;  Fleishman  v.  Polar 
Wave  Ice  ft  Fuel  Co.,  148  Mo.  App.  132,  127  S.  W.  664,  in  action  for 
personal  injuries  to  one  who  while  walking  on  sidewalk  was  struck 
bj  tongue  of  wagon,  which  was  struck  by  another  wagon,  evidence 
that  defendant's  name  wa»  on  latter  wagon  is  competent  to  show 
wagon  was  in  charge  of  defendant's  servant. 

Brand  as  Evidenca  of  Ownership  of  cattle.  See  note,  11  L.  B.  A. 
(n.  8.)  88. 

Evidence  of  Ownership.    See  note,  83  Am.  St.  Bep.  265. 

OonversationB  of  Accomplice  in  Larceny  admitted  in  evidence. 

Beaffirmed  in  People  v.  Bunkers,  2  Cal.  App.  207,  d4  Pac.  369. 

Testimony  of  Feigned  Accomplice  need  not  be  corroborated. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  209,  84  Pac.  370,  admit- 
ting testimony  of  those  who  engaged  in  plan  to  entrap  defendant; 
State  V.  Bachman,  68  N.  J.  L.  122,  53  Atl.  1046,  and  State  v.  Phillips, 
18  S.  D.  6,  98  N.  W.  173,  both  holding  testimony  of  accessory  after 
fact  need  not  be  corroborated. 

Oonviction  on  Testimony  of  accomplice  See  note,  98  Am.  St.  Bep. 
160. 

71 'Cal  21-27,  11  Pac  808,  WATKIKS  ▼.  LYNCH. 

Abandonment  of  Highway  by  Nonuser,  or  otherwise  than  by  act  of 
authorities.     See  note,  26  L.  B.  A.  467. 

71  OaL  2&-29,  11  Pac  807,  80HEN0K  T.  HABTFOBD  FZBE  IKa  00. 

"Where  Complaint  on  Insurance  Policy  omits  to  set  out  application 
and  answer  sets  out  such  part  as  is  necessary  for  defense,  and  avers 
plaintiff's  breach  thereof,  defect  in  complaint  is  cured  and  question 
of  broach  is  put  in  issue. 

Approved  in  Catlin  v.  Jones,  48  Or.  163,  85  Pac.  516,  holding  com- 
plaint on  contract  which  failed  to  allege  plaintiff's  willingness  to  per- 
form cured  by  answer  setting  up  nonperformance,  and  plaintiff's  tak- 
ing issue  thereon;  Maftzger  v.  Gregg  (Cal:),  31  Pac.  614,  holding  de- 
fective complaint  on  notes,  where  it  set  up  contract  as  part  of 
same  transaction  and  as  consideration  for  notes,  under  which  deed  had 
not  been  tendered  by  plaintiff;  Cross  v.  Home  Ins.  Co.,  154  Fed.  680, 
holding  defective  complaint  on  insurance  policy  which  failed  to  set 
out  contract  and  allege  compliance  therewith. 

71  CaL  30-34,  11  Pac  811,  WATBOXTS  v.  OtXNNINGHAM. 

Witness  may  Befresh  Memory  by  reading  testimony  given  at  former 
trial. 

Beaffirmed  in  State  v.  Marren,  17  Idaho,  783,  107  Pac.  998. 

Admissibility  in  Evidence  of  Booka  of  account.  See  note,  138  Am. 
St.  Bep.  447. 

Parle's  Hooka  of  Account  as  evidence  in  own  favor.  See  note,  52 
L.  B.  A.  548,  571,  576,  583. 

What  Provable  by  Books  of  Account.    See  note,  52  L.  B.  A.  716. 

71  CaL  34r-38,  11  Pac  804,  BAILET  ▼.  DALE. 
Power  to  Gkrant  Mandatory  Injunctions.    See  note,  20  L.  B.  A.  165. 

71  Cal.  88-48,  11  Pac.  802,  BEBNIAUD  v.  BEECHEE. 

Use  of  Pronouns  ''He*'  and  "His"  in  written  instrument  may  be 
shown  to  refer  to  female  when  name  is  designated  by  mere  initiaL 
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Approved  in  Haerther  ▼.  Mohr,  114  Ioiv«,  637,  87  N.  W.  692,  hold- 
ing "his"  referred  to  female  when  such  construction  made  contract 
clear. 

MiBcellaneouB. — Cited  in  Berniaud  T.  Beeeher  (Oal.)i  22  Pac  1151, 
on  another  appeal. 

71  CaL  43-45,  11  Pac  814,  COLKON  v.  OBB. 

Mandamnfl  Does  not  Lie  to  Gompel  custodian  of  poblie  record  to 
allow  it  to  be  inspected  b^  citizen  unless  applicant  is  beneficially -^in- 
terested. 

Approved  in  People  v.  Budd  (Cal.))  47  Pac.  5d4,  holding  citizen  not 
''beneficially  interested"  so  as  to  entitle  him  to  sue  for  mandamus  to 
eompel  governor  to  appoint  police  commissioner  of  city;  State  v. 
Grimes,  29  Nev.  81,  124  Am.  St.  Bep.  883,  84  Pac.  1072,  5  L.  B.  A.  (n. 
s.)  545,  refusing  mandanms  to  compel  recorder  to  allow  relator  right 
to  copy  records  for  purpose  of  compiling  abstract  books  for  use  in 
equipping  office  in  opposition  to  recorder;  In  re  Freeman,  75  N.  J.  L. 
333,  68  Atl.  22i,  refusing  mandamus  to  compel  «lerk  to  allow  citizen 
to  inspect  and  copy  certain  ex  parte  affidavits  on  ground  applicant 
bad  no  special  interest  or  sound  public  motive  in  making  request. 

Bight  to  Inspect  Public  Becords.    See  note,  27  L.  B.  A.  83. 

Bigbt  of  AbBtracten  to  b&Te  Access  to  public  records.  See  xTote, 
124  Am.  St.  Bep.  912. 

71  OaL  46-48,  11  Pac.  813,  TAYI.OB  Y.  TEBBT. 

Nature  and  Elements  of  unlawful  detainer.  See  note,  120  Am.  St. 
Bep.  36. 

71  Cat  48-49,  12  Pac  802,  PEOPUES  ▼.  QIAOAMEIiLA. 

Wbat  Constitatas  Attempted  Arson.    See  note,  4  L.  B.  A.  (n.  s.) 

417. 

71  Cal.  62-67,  11  Pac.  879,  KBIPP  v.  OUBTIS. 

Conveyazice  of  Land  Entirely  Inclosed  by  other  lands  of  grantor 
carries  with  it  right  of  way  of  necessity. 

Approved  in  Bully  Hill  Min.  etc.  Co.  v.  Bruson,  4  Cal.  App.  183, 
84  Pac.  238,  following  rule;  Corea  v.  Higuera,  153  Cal.  454,  95  Pac. 
884,  17  L.  B.  A.  (n.  s.)  1018,  holding  difficulties  of  existing  road  could 
not  compel  way  of  necessity  over  other  lands  of  grantor;  Cassin  v. 
Cole,  153  Cal.  679,  96  Pac.  278,  holding  way  of  necessity  terminated 
upon  construction  of  new  road  for  grantee's  use. 

Grant  of  Easements  by  Implication.  See  note,  122  Am.  St.  Bep. 
212. 

Way  of  Necessity  Wliere  Other  Means  of  access  exist.  See  note,. 
17  L.  B.  A.  (n.  s.)  1021,  10^. 

Easements  Created  by  Severance  of  tract  with  apparent  benefit  ex- 
isting.    See  note,  26  L.  B.  A.  (n.  s.)  351,  352. 

Where  Grantor  Beserves  Unlocated  Eight  of  way  in  deed  he  has 
right  to  designate  it,  but  upon  his  failure  grantee  may  designate  it. 

Approved  in  Ballard  v.  Titus,  157  Cal.  683,  110  Pac.  122,  holding 
grantor's  failure  to  designate  location  of  reserved  right  of  way  not 
shown;  Bunch  v.  Wheeler,  210  Mo.  629,  109  S.  W.  655,  holding  reser- 
vation in  deed  of  right  of  way  ''near  original  road"  was  not  void  for 
uncertainty,  but  reserved  only  right  of  way  to  be  selected  by  grantee 
near  original  road. 
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Bight  of  Way  la  Pxlvllega  which  one  person  or  particular  descrip- 
tion of  persons  may  have  of  passing  over  land  of  another  in.  some 
particular  line. 

Beaffirmed  in  Ballard  v.  Titus,  157  Gal.  681,  110  Pac.  lai. 
^  Continuons  Uninterrapted  User  of  right  of  way  over  land  of  another 
for  five  years  under  claim  of  right,  with  knowledge  and  acquiescence 
of  owner,  creates  right  of  way  by  prescription. 

Approved  in  Yuba  Cons.  Goldfields  v.  Hilton,  16  Gal.  App.  231,  116 
Pae.  713,  reaf&rming  rule;  Barnes  v.  Davech,  7  Gal.  App.  492,  94  Pac. 
781,  holding  right  of  public  to  road  established  by  prescription. 

Creation  and  ConTeyance  of  easements  appurtenant.  See  note,  136 
Am.  St.  Bep.  699. 

Physical  Conditioiis  Charging  Purchaser  of  servient  estate  with 
notice  of  easement.    See  note,  8  L.  B.  A.  (n.  s.)  418. 

71  Cal.  72-74,  12  Pac.  43,  PEOPLE  v.  HULBEBT. 

Bight  to  Enforce  Swamp  Iiand  assessment,  being  based  on  statute, 
is  barred  in  three  years. 

Approved  in  Harby  v.  Board  of  Education,  2  Gal.  App.  420,  83  Pac. 
1082,  holding  right  to  writ  of  mandate  to  compel  restoration  of  teacher 
improperly  dismissed  from  San  Francisco  schools  to  be  based  on  stat- 
ute and  barred  in  three  years. 

71  CaL  74r-80,  12  Pac.  44,  IN  BE  BAIJ>WIN. 

Exemption  of  Tools  and  Implements.  See  note,  123  Am.  St.  Bep. 
142. 

71  CaL  80-82,  11  Pac.  851,  PEOPIiE  v.  LEE  WAH. 

Case  of  Emergency  Under  Medical  Act  of  April  3,  1876,  is  one  in 
which  ordinary  and  qualified  medical  practitioners  are  not  readily 
obtainable. 

Approved  in  Semon  Bache  ft  Co.  ▼.  Goppes,  Zook  etc.  Go.,  35  Ind. 
App.  356,  111  Am.  St.  Bep.  171,  74  N;  E.  43,  holding  "emergency,"  as 
used  in  contract,  to  be  such  unforeseen  event  or  unexpected  combina- 
tion of  circumstances,  in  view  of  business  to  which  contract  related, 
as  would  furnish  reasonable  ground  for  cancellation. 

Administering  Domestic  Bemedy  for  pay  as  practicing  medicine. 
See  note,  12  L.  B.  A.  (n.  s.)  1094. 

71  Cal.  83-87,  11  Pac.  876,  HOGAN  T.  CENTBAL  PACIFIC  B.  B.  CO. 

Special  Damage  must  be  Shown  to  maintain  action  by  abutting 
property  owner  to  enjoin  construction  af  railway  in  street  as  nuisance. 

Approved  in  Brown  v.  Bea,  150  Gal.  174,  88  Pac.  714,  following 
rule;  Reynolds  v.  Presidio  etc.  B.  B.  Go.,  1  Gal.  App.  233,  81  Pac. 
1119,  holding  abutting  owner  had  no  action  against  street  railway 
company  on  ground  track  was  not  laid  in  center  of  street  as  required 
by  franchise. 

What  Use  of  Street  or  Highway  constitutes  additional  burden.  See 
note,  17  L.  B.  A.  476. 

71  CaL  89-94,  11  Pac.  817,  JONES  v.  JONES. 

Want  of  Probable  Cause  is  Essential  to  maintain  action  for  mali- 
cious prosecution. 

Approved  in  Hurgren  v.  Mutual  Life  Ins.  Go.  (Gal.)  69  Pac.  615, 
when  civil  action  was  commenced  three  times  and  dismissed  without 
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trial,  malicious  proflecution  would  not  lie,  since  judgment  on  merits 
for  defendant  is  element  of  want  of  probable  cause. 

Advice  of  Oounsel  as  Defense  to  action  for  malicious  prosecution. 
See  note,  18  L.  B.  A.  (n.  s.)  54. 

71  Oal.  98-100,  16  Pac.  546,  AUSTIN  v.  ANDREWS. 

Exception  to  Admission  of  Evidence  will  not  be  considered  on  appeal 
unless  taken  at  trial. 

Approved  in  Randall  v.  Freed,  154  Cal.  801,  97  Pac.  670,  and  Annans 
T.  Sewell,  47  Or.  373,  84  Pac.  395,  both  following  rule. 

71  CaL  100-104,  11  Pac.  815,  CORCORAN  v.  DESMOND. 

Undertaking  on  Appeal  which  does  not  identify  appeal  is  void. 

Reaffirmed  in  Estate  of  Sutro,  152  Oal.  252,  9^  Pac.  488. 

Distinguished  in  Pacific  Paving  Co.  v.  Verso,  11  Cal.  App.  385,  105 
Pac.  137,  holding  bond  on  appeal  which  refers  to  judgment  was  not 
void  because  it  recited  appeal  was  taken  to  supreme  court  instead  of 
district  court  of  appeals. 

71  CaL  105-112,  11  Pac.  868»  WINGERTEB  T.  WINGERTER. 

Decree  of  Distribution  of  Estate  is  subject  to  review  in  equity  upon 
showing  of  fraud. 

Reaffirmed  in  Bacon  v.  Bacon,  150  Cal.  481,  89  Pac.  319. 

Administrator  Wlio  Dulaces  Heir  by  representations  false  in  fact, 
though  made  without  fraudulent  intent,  to  convey  to  heir  his  interest 
in  estate  and  afterward  procures  distribution  of  interest  to  himself, 
is  voluntary  trustee  for  heir. 

Approved  in  Estate  of  Walker,  160  Cal.  549,  117  Pac.  511,  will  dis- 
covered after  decree  of  distribution  of  estate  of  intestate  may  be  ad- 
mitted to  probate. 

Heir  may,  on  Application  to  Sell  Realty,  dispute  validity  of  claims 
on  which  application  is  based,  though  they  have  been  allowed  and 
approved. 

Approved  in  Haub  v.  Leggett,  160  Cal.  494,  117  Pac.  557,  claimant 
may  sue  on  whole  claim  where  administrator  and  probate  judge  have 
allowed  it  in  part. 

■ 

71  OsL  115-1222, 11  Pac.  860,  WHITE  ▼.  DOUGIaASa 

Erroneous  Finding  WMch  Is  Immaterial  cannot  be  basis  for  reversal 
of  judgment. 

Approved  in  De  Gottardi  v.  Donati,  155  Cal.  Ill,  99  Pac.  493,  and 
Great  Western  Gold  Co.  v.  Chambers^  153  Cal.  311,  95  Pac.  153,  both 
following  rule. 

71  Cal.  123-124,  11  Pac.  882,  SCBOUFE  v.  CXiAT. 

Complaint  on  Promissory  Note  must  allege  nonpayment. 

Approved  }n  Banmgarten  v.  Alliance  Assur.  Co.,  159  Fed.  278,  hold- 
ing insufficient  allegation  that  defendant  refused  to  pay. 

Allegation  In  Action  on  Note  that  defendant  has  refused  and  still 
refuses  to  pay  principal  or  interest,  or  any  part  thereof,  is  insufficient 
allegation  of  nonpayment. 

Overruled  in  Irwin  v.  Insurance  Co.  of  N.  A.,  16  Cal.  App.  145,  116 
Pac  295,  upholding  sufficiency  of  allegation  of  neglect  and  refusal 
to  pay  lire  policy. 

II  Oal.  Nofces^lO 
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71  Cal.  126-129, 11  Pac.  871,  WHEELEB  T.  WEST. 

WlLere  Amended  Complaint  is  Filed,  allegations  of  original  com- 
plaint are  not  admissible  in  evidence. 

Distinguished  in  Pollitz  ▼.  Wickersham,  150  Cal.  248,  88  Pac.  915, 
holding  statements  in  first  Terified  claim  against  estate  to  be  admis- 
sions relating  to  second  claim  filed  after  first  was  rejected. 

Pleading  of  Contract  by  Way  of  Confession  and  avoidance  consid- 
ered and  held  to  allege  merely  conclusions  of  law,  and  evidence  in 
support   of  it  inadmissiblOi 

Distinguished  in  Wells,  Fargo  ft  Co.  v.  McCarthy,  5  Cal.  App.  306, 
90  Pac.  205,  holding  where  cause  was  tried  on  theory  complaint  was 
sufficient,  technical  objection  could  not  be  raised  for  first  time  on 
appeal. 

Distinction  Between  IieaM  of  Mine  and  license  to  work  mine,  stated. 

Approved  in  Shaw  v.  Caldwell,  16  Cal.  App.  7,  115  Pac.  943,  where 
deed  to  interest  in  mine  contained  provision  that  grantees  might  work 
mine  on  shares,  agreement  was  mere  personal  privilege  revocable  at 
pleasure  of  grantor. 

Distinction  Between  a  Iiease  and  a  license.  See  note,  18  L.  B.  A. 
493. 

Verbal  Contract  to  Woric  Mine  considered  and  held  not  to  be  leasci 
but  mere  license  revocable  at  will  of  licensor. 

Beaffirmed  in  Clark  v.  Wall,  32  Mont.  224y  79  Pac.  1053. 

71  CaL  130-134,  11  Pac.  868,  ELY  ▼.  YOBE. 

It  is  Sufficient  to  Constitnte  forcible  entry  that  entry  is  mad<e  with 
such  display  of  force  as  to  intimidate  possessor,  or  excite  him  to  repel 
invasion. 

Approved  in  Knowles  v.  Crocker  Estate  Co.,  149  Cal.  285,  86  Pac. 
718,  holding  entry  with  a  number  of  men  and  removal  of  fences  during 
possessor's  temporary  absence  amounts  to  forcible  entry;  Mclntyre 
V.  Murphy,  153  Mich.  346,  116  N.  W.  1004,  holding  facU  constituted 
forcible  entry. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  398. 

71  Cal.  134-135,  11  Pac  873,  PACKEB  V.  BIBD. 

Where  Land  is  Bounded  by  Biver  navigable  in  fact,  owner  takes 
title  only  to  edge  of  stream. 

Approved  in  Kinkead  v.  Turgeon,  74  Neb.  576,  104  N.  W.  1062^ 
1  L.  B.  A.  (n.  B.)  762,  following  rule. 

Title  to  Land  Under  Wat«r.    Bee  note,  42  L.  B.  A.  171. 

Title  to  Islands.    See  note,  58  L.  B.  A.  677. 

71  Cal.  149-153, 12  Pac.  891,  TAIT  v.  HALL. 

Declarationa  of  Party  Made  during  performance  of  act  are  admis- 
sible to  show  intention. 

Approved  in  Smith  v.  Glenn  (Cal.),  62  Pac.  183,  admitting  declara- 
tions of  owner  of  land  made  during  survey  of  road  as  to  his  purpose. 

Witness  cannot  Testify  as  to  impressions. 

Approved  in  Cross  v.  Aby,  55  Fla.  318,  45  So.  822,  holding  inadmls* 
sible  opinion  of  witness  as  to  meaning  of  last  instrument. 
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71  OaL  163-166,  11  Pm.  870,  SAN  FRAKCI800  T.  HEYNZMAN. 

Acts  for  Which  SuretldB  on  official  bonds  are  liable.  Bee  note,  91 
Am.   St.   Bep.   527. 

71  Oal.  166-159,  11  Pac.  888,  HABKI8H  ▼.  BBAME& 

Where  Correctness  of  Transcript  on  Appeal  is  stipulated  to  by  re- 
spondent, he  cannot  afterward  impeach  it  hj  showing  that  judgment 
was  entered  at  later  date  than  is  shown  on  record. 

Distinguished  in  California  Wine  Assn.  ▼.  Commercial  etc.  Ins.  Co., 
159  Cal.  53,  112  Pac.  860,  though  respondent  has  stipulated  to  cor- 
rectness of  transcript,  if  appellant  seeks  to  overthrow  general  verdict, 
and  judgment  based  thereon,  hj  showing  error  as  to  one  of  issues, 
respondent  may,  by  diminution  of  record,  add  special  verdicts  to 
judgment-roll  which  were  omitted  from  transcript;  Wood,  Curtis  & 
Co.  V.  Missouri  etc.  By.  Co.,  152  Cal.'  346,  92  Pac.  869,  holding  stipula- 
tion as  to  record  on  appeal  did  not  estop  respondent  from  showing  true 
date  of  entry  of  judgment. 

Injunctions  Against  Judgments  for  want  of  jurisdiction  or  in- 
validity.   See  note,  31  L.  B.  A.  209. 

71  OaL  159-162,  60  Am.  Bep.  627,  11  Pac.  890,  PIKE  ▼.  BBITTAN. 

Liability  of  Landlord  as  to  Condition  of  part  of  premises  not  con- 
trolled by  tenant.    See  note,  23  L.  B.  A.  159. 

Civil  Besponsibility  for  Wrongful  or  negligent  act  of  servant  or 
agent  toward  one  not  sustaining  contractual  relation.  See  note,  27 
li.  B.  A.  168. 

71    Cal.  163-169,  60    Am.    Bep.  629,  11    Pac.  882,    MITCHELL  v. 


In  Action  for  Damages  for  Breach  of  contract  evidence  of  special 
circumstances  affecting  contract  of  which  defendant  had  knowledge 
upon  making  of  contract  is  admissible  without  special  averment  in  the 
complaint. 

Approved  in  Hale  Bros.  v.  Milliken,  5  Cal.  App.  352,  90  Pac.  369, 
following  rule;  Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co.,  150  Cal. 
56,  87  Pac.  1095,  7  L.  B.  A.  (n.  s.)  913,  holding  special  damages  alleged 
to  result  from  breach  of  contract  to  supply  water  to  be  too  remote; 
Harron,  Bicard  &  MeCone  v.  Wilson  etc.  Co.,  4  Cal.  App.  497,  500,  88 
Pac.  515,  516,  holding  special  damages  arising  from  breach  of  contract 
must  be  pleaded;  Sherlag  v.  Eelley,  200  Mass.  236,  128  Am.  St.  Bep. 
414,  86  N.  £.  294,  19  L.  B.  A.  (n.  s.)  633,  holding  general  averment 
in  ad  damnum  clause  sufficient  when  no  special  damages  are  asked 
from  breach  of  contract. 

71  Cal.  16&-182,  9  Pac.  670,  11  Pac.  886,  BBEEZB  v.  BBOOKS. 

Estoppel  of  Land  Owner  permitting  title  to  remain  in  another  to 
assert  it  as  against  latter's  creditors.     See  note,  30  L.  B.  A.  (n.  s.)  13. 

Miscellaneous. — Cited  in  Breeze  v.  Brooks,  97  Cal.  74,  31  Pac.  743,  22 
L.  B.  A.  256,  on  another  appeal. 

71  CaL  185-191,  9  Pac.  176,  12  Pac.  449,  BEYNOLDS  T.  LINCOLN. 

Error  in  Overruling  Demurrer  on  ground  of  misjoinder  of  causes 
does  not  warrant  reversal  when  substantial  rights  are  not  affected. 
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Approved  in  Hentig  v.  Johnson,  8  Cal.  App.  224,  96  Pac.  391,  and 
Woollacott  V.  Meekin,  151  Cal.  706,  91  Pac.  614,  both  applying  rule  to 
misjoinder  of  parties;  Bollinger  v.  BolHnger,  154  Cal.  699,  707,  99  Pac. 
198,  201,  holding  erroneous  overruling  of  demurrer  to  cross-complaint 
did  not  affect  substantial  rights  of  parties. 

Wliere  on  Issuance  of  Execation,  judgment  was  satisfied  and  as  so 
satisfied  was  assigned  to  one  of  defendants,  sale  under  subsequent 
execution  is  void. 

Approved  in  National  Bank  v.  Los  Angeles  etc.  Co.,  2  Cal.  App. 
660,  84  Pac.  467,  payment  of  judgment  by  one  codefendant,  who.  has 
not  taken  equitable  assignment  thereof  and  who  has  not  taken  steps 
to  enforce  contribution  under  Code  of  Civil  Procedure,  section  709, 
extinguishes  judgment. 

71  Oal.  194-195,  11  Pac.  868,  PEOPLE  v.  McDOWELL. 

In  Libel  Case,  Question  as  to  Whom  alleged  libelous  publication 
referred  is  for  jury,  and  witness  cannot  testify  thereto. 

Approved  in  dissenting  opinion  in  Julian  v.  Kansas  City  Star  Co., 
209  Mo.  124,  107  S.  E.  518,  majority  holding  admissible  evidence  of 
what  witnesses  understood  from  reading  alleged  libelous  article. 

71  Oal.  195-196,  12  Pac.  62,  PEOPLE  v.  CABOLAN. 

Indictment  for  Presenting  Fraudulent  Claim  to  supervisors  is  suffi- 
cient if  substantially  in  language  of  statute. 

Approved  in  State  v.  Brown,  143  Wis.  412,  127  N.  W.  959,  and  State 
V.  Swan,  31  Utah,  342,  88  Pac.  14,  both  following  rule. 

Witness  cannot  be  Impeached  by  showing  conviction  of  misde- 
meanor. 

Approved  in  Clements  v.  McGinn  (Cal.)  33  Pac.  922,  following  rule. 

Cross-examination  as  Proper  Mode  of  proving  conviction  of  crime 
for  purposes  of  impeachment.    See  note,  30  L.  B.  A.  847. 

71  Cal.  197-203,  60  Am.  Bep.  634,  12  Pac.  46,  WALLACE  T.  AH  8AM. 
Loss  of  Profits  as  Element  of  damages  for  breach  of  contract.    See 
note,  53  L.  B.  A.  50. 

71  Oal.  204-205,  12  Pac.  63,  DT  RE  THOMAS. 

Taxation  of  Corporate  Franchises.    See  note,  57  L.  B.  A.  58. 

Corporate  Taxation  and  the  Gommerce  Clause.  See  note,  60  L.  B.  A. 
692. 

Peddlers  and  Drammers  as  related  to  interstate  commerce.  See 
note,  14  L.  B.  A.  98. 

License  or  Occupation  Tax  on  hawkers,  peddlers,  and  persons  engaged 
in  soliciting  orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    See  note,  19  L.  B.  A.  (n.  s.)  299. 

71  Oal.  206-209,  12  Pac.  63,  SAN  MATEO  OOXJNT7  v.  MALONET. 

Courts  cannot  Review  Acts  of  public  officers  done  within  discretion 
reposed  in  them  by  legislature. 

Approved  in  De  Merritt  v.  Weldon,  154  Cal.  551,  98  Pac.  539,  refus- 
ing to  review  act  of  city  council  in  fixing  salary  of  city  officer. 

71  Cal.  209-212,  12  Pac.  428,  McKENZIE  v.  BRANDON. 

Affidavit  of  Applicant  to  Purchase  state  lands  must  truthfully  state 
all  facts  required  by  law  to  be  there  stated. 
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Approved  in  Waters  v.  Pool,  149  Cal.  800,  87  Pac.  620,  following 
mle;  Kleinsorge  v.  Burgbacher,  6  Gal.  App.  352,  92  Pat.  201,  holding 
▼oid  certificate  of  pnrchase  issued  on  false  affidavit. 

71  Oal.  212-213, 12  Pac.  55,  EZ  PARTE  80HMIDT. 

Oraiid  Juror  may  b«  Oommlttad  for  contempt  for  refusal  to  answer 
aa  to  what  persons  were  examined  before  grand  jury. 

Reaffirmed  in  Wisdom  ▼.  State,  42  lex.  Cr.  582,  51  S.  W.  927. 

71  Cal.  223-226,  16  Pac.  711,  SHEPHERD  v.  JON2S. 

Finding  of  Court  on  Certain  Ibsqm  upon  agreement  after  jury  had 
found  on  special  issues  is  proper  where  no  objection  is  offered. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248, 
91  Pac.  1018,  holding  when  privilege  of  submitting  certain  issues  to 
jury  was  waived,  it  became  duty  of  court  to  find  upon  them. 

71  CaL  226-230,  16  Pac.  772,  WILSOK  v.  8TUROI8. 

Broker  Who  KegotiateB  S^le  of  Land  is  entitled  to  commission  al- 
though  sale  is  not  completed  in  time  limited  in  contract,  when  delay 
is  due  to  acts  of  vendor. 

Approved  in  Brown  v.  Mason,  155  Cal.  159,  160,  99  Pac.  868,  21 
L.  B.  A.  (n.  s.)  328,  holding  contract  of  broker  not  performed  accord- 
ing to  terms;  Loxley  v.  Studebaker,  75  N.  J.  L.  606,  68  Atl.  100, 
holding,  when  owner  sold  to  purchaser  introduced  by  broker,  broker 
is  not  entitled  to  commissions  when  sale  was  made  after  agency  had 
terminated. 

Wben  Broker  Eania  ConunlBslon.  6ee  notee,  139  Am.  St.  Rep.  241; 
44  L.  R.  A.  596,  609. 

Wlien  Real  Estate  Broker  is  considered  as  procuring  cause  of  sale 
or  exehange.    See  note,  44  L.  R.  A.  351. 

Real  Estate  Broker's  Conunissions  as  affected  by  negligence,  fraud 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
604,  606. 

Purchase  Price  Paid  must  be  Returned  to  rescind  contract  of  sale  of 
realty. 

Approved  in  Maionchi  v.  Nicholini,  1  Cal.  App.  694,  82  Pac.  1054, 
holding  judgment  for  rescission  could  not  be  supported  in  absence  of 
findings  or  facts  essential  thereto. 

71  Cal.  230-236,  16  Pac.  881,  McLAUaHUN  ▼.  DEL  RE. 
pollution  of  Stream  by  Mining.    See  note,  24  L.  R.  A.  65. 

71  Cal.  236-238,  16  Pac.  783,  ASHE  Y.  COLUSA  COUNTY. 

Affidavit  of  Person  Applying  for  writ  of  review  of  order  of  board 
of  supervisors  must  show  beneficial  interest.  | 

Approved  in  State  v.  Drake,  130  Wis.  153,  109  N.  W.  983,  applying 
rule  when  applicant  was  not  party  to  civil  action  on  which  writ  was 
sought. 

In  Application  for  Writ  of  Review  by  private  person  to  annul  order 
of  supervisors  granting  railroad  right  to  use  highway,  interest  of  appli- 
cant must  be  of  nature  distinguished  from  that  of  public. 

Approved  in  People  v.  Budd  (Cal.),  47  Pac.  594,  holding  citizen  not 
eo  "beneficially  interested"  as  to  be  entitled  to  sue  out  mandamus  to 
compel  governor  to  appoint  city  police  commissioners. 
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Wlio  may  Prosecata  Writ  of  Oertiorart  See  notei  103  Am.  St.  Bep. 
114. 

71  OaL  2Sa-242,  12  Pac.  259,  EX  PASTE  ZEEHANDELAAS. 

Eefnsal  of  Wltneas  to  Answer  Questioii  not  pertinent  to  issues  is 
not  contempt. 

Approved  in  In  re  Shortridge,  5  Cal.  App.  375,  377,  90  Pac.  479,  480, 
holding  order  for  commitment  for  contempt  committed  in  presence  of 
court  must  contain  recital  of  facts  which  show  contempt. 

71  OaL  242-248,  11  Pac.  682,  SAN  LXnS  OBISPO  COUNTT  ▼.  HEN- 
DBIOKS. 

LicenM  Tax  Xmposed  by  Snperrison  on  business  of  selling  liquors 
is  not  penalty,  and  may  be  recovered  in  civil  suit. 

Approved  in  State  v.  Wall,  18  Idaho,  305,  109  Pac.  725,  holding  civil 
suit  could  be  maintained  for  recovery  of  license  tax  against  one  who 
engaged  in  business  of  selling  liquors  without  taking  out  liceuse. 

Distinguished  in  Town  of  Selma  v.  Brewer,  9  Cal.  App.  74,  98  Pac. 
62,  holding  ordinance  designed  to  suppress  liquor  business  to  be  in 
exercise  of  police  power. 

Publication  of  Ordinance  of  Board  of  supervisors  is  essential  to  its 
validity. 

Approved  in  County  of  Mono  v.  Depauli,  9  Cal.  App.  707,  100  Pac. 
717,  holding  publication  sufficient  although  name  of  chairman  who 
voted  for  ordinance  was  omitted;  Santa  Bosa  etc.  B.  Co.  v.  Central 
St.  By.  Co.  (Cal.)y  38  Pac.  989,  holding  certifickte  of  clerk  of  city 
council  sufficient  evidence  of  publication  of  ordinance. 

71  Cal.  249-253,  16  Pac.  900,  BTANFOED  v.  FELT. 

Lower  Biparlan  Owner  Need  not  Show  present  injury  to  enjoin 
unlawful  diversion  of  water  by  upper  owner. 

Approved  in  Huifner  v.  Sawday,  153  Cal.  91,  94  Pac.  426,  and  Ana- 
heim Union  Water  Co.  v.  Puller,  150  Cal.  333,  88  Pac.  98,  11  L.  R.  A. 
(n.  s.)  1062,  both  following  rule;  Duckworth  v.  Watsonville  Water 
etc.  Co.,  150  Cal.  532,  89  Pac.  343,  holding  water  company  entitled  to 
judgment  that  use  of  water  taken  by  upper  owner  should  not  ripen 
into  an  easement  by  adverse  user. 

71  Oal.  254-262,  12  Pac.  67,  BIDDELL  ▼.  HABBELL. 

Oosts  can  be  Allowed  Only  in  manner  provided  by  statute. 

Approved  in  State  v.  District  Court,  33  Mont.  533,  85  Pac.  368,  re- 
fusing costs  when  memorandum  was  not  filed. 

Mere  Fact  That  Several  Separate  Parcels  of  land  were  sold  en  masse 
at  execution  sale  does  not  render  sale  void. 

Approved|in  Bechtel  v.  Wier,  152  Cal.  447,  93  Pac.  77,  15  L.  B.  A. 
(n.  s.)  459,  upholding  sale  en  masse  after  parcels  had  been  offered 
separately  without  bids  being  received. 

71  Cal.  263-267,  12  Pac.  71,  PEOPLE  ▼.  STOKE& 

Marriage  Certificate  la  Proof  of  Marriage. 

Approved  in  State  v.  Walsh,  25  S.  D.  33,  125  N.  W.  297,  following 
rule;  State  v.  Nelson,  39  Wash.  226,  81  Pac.  723,  holding  provision 
that  marriage  may  be  proven  by  marriage  certificate  did  not  preclude 
proof  by  eye-witness  to  ceremony. 
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BmI  Kame*  of  Parttas  maj  1>a  Bboivn  to  be  diiferent  from  those  in 
marriage  eertifleate,  offered  in  proof  of  marriage. 

Reaffirmed  in  State  t.  Thompson^  31  Utah,  238,  97  Pae.  712. 

After  Proof  of  Marriage,  Oontlniiaace  of  relation  is  presumed  until 
eontrary  is  shown. 

ReaiBrmed  in  State  y.  Eggleston,  45  Or.  356,  77  Pae.  741. 

71  OaL  209-273,  12  Pae.  118,  EZ  PARTE  OASET. 

Ptotete  Oouxt  baa  No  Power  to  determine  title  to  property  in  dia- 
pnte  between  estate  and  others. 

Approved  in  Estate  of  MeTieman,  4  Cof.  Prob.  473,  Estate  of  Gur- 
tia,  1  Gof.  Prob.  537,  and  Garon  t.  Old  Reliable  0.  M.  Go.,  12  N.  M. 
223,  73  Pae.  66,  all  following  rule ;  Humbarger  y.  Humbarger,  72  Kan. 
417,  115  Am.  St.  Rep.  204,  83  Pae.  1096,  holding  summary  proceeding 
allowed  to  probate  court  to  discover  concealed  property  of  estate  was 
not  proper  mode  to  try  title  to  property  contested  by  strangers. 

Sommary  Proceedings  to  Dlacovar  or  recover  property.  See  note, 
115  Am.  St.  Rep.  214. 

71  OaL  273-285,  12  Pae.  161,  LEVINS  t.  BOVEaNO. 

Ownerihlp  of  Land  may  bo  Pleaded  as  conclusion  of  law  and  de- 
termined as  such  by  court  and  not  as  conclusion  of  f^t. 

Approved  in  People  v.  McGue,  15G  Gal.  198,  88  Pae.  900,  holding  in 
action  to  abate  obstruction  to  highway,  allegation  that  streets  were 
public  highways  was  one  of  ultimate  fact;  Garlson  v.  Garlson,  10  Gal. 
App.  302,  101  Pae.  924,  holding  finding  in  divorce  proceeding  as  to 
ownership  of  improvements  on  husband's  separate  property  to  be 
conclusion  of  law;  Gardner  v.  San  Gabriel  Valley  Rank,  7  Gal.  App. 
109,  93  Pae.  902,  holding  finding  as  to  ownership  of  easement  reserved 
in  deed  to  be  conclusion  of  law;  Street  v.  Sederburg,  41  Golo.  133, 
92  Pae.  31,  holding  allegation  that  one  is  possessed  of  realty  by  virtue 
of  deed  is  allegation  of  conclusion  of  law  and  insufficient  to  show 
title;  Travelers'  Ins.  Go.  v.  Hallauer,  131  Wia.  374^  111  N.  W.  528, 
helding  averment  that  plaintiff  paid  judgment  given  in  suit  on  appeal 
bond  to  be  averment  that  judgment  was  affirmed  on  appeal,  and  not 
merely  averment  of  conclusion  of  law;  Emerson  v.  Tosemite  Gold  Min. 
etc.  Go.,  149  Gal.  59,  85  Pae  125,  arguendo. 

What  art  TJltimato  Facts  and  what  are  conclusions  of  law  are  mixed 
qneetions. 

Approved  in  Oalifomia  Raiain  Growers'  Aasn.  t.  Abbott,  1<K>  Gal. 
610,  117  Pae.  771,  averments  in  complaint  in  suit  by  association 
formed  to  sell  raisins  for  accounting  of  moneys  paid  by  it  to  growers 
who  had  contracts  with  it  and  for  distribution  of  fund  in  its  hands. 
that  some  of  defendants  had  received  more  and  some  less  than  their 
share,  are  averments  of  statements  of  facts. 

Under  Section  1  as  Modified  by  Section  4  of  act  of  1850,  husband 
and  wife  are  not  tenants  in  common  in  homestead  in  full  common-law 
sense  of  term,  but  children  take  some  interest  by  inheritance  from 
deceased  parent. 

Approved  in  Hannon  v.  Southern  Pae.  R.  R.  Go.,  12  Gal.  App.  354, 
107  Pae.  337,  following  rule. 

Blgiitt  of  OUldran  in  Homestead  of  parent.  See  note,  56  L.  R.  A. 
44. 
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Miscellaneous. — Cited  in  Leyins  t.  Bov«gno  (Cal.),  12  Pae.  343, 
amending  judgment  in  principal  case. 

71  CaL  290-2^,  12  Pac.  172,  GILBEBT  ▼.  8LEEPEB. 

Whsra  Husband  Made  Agreement  to  exchange  lands  and  later  con- 
veyed such  lands  to  wife,  who  declared  homestead  thereon,  homestead 
is  subject  to  agreement  to  exchange. 

Approved  in  Smith  v.  Baugham,  156  Gal.  366,  104  Pae.  692,  holding 
homestead  declared  by  wife  on  separate  property  of  husband  with 
knowledge  of  prior  option,  to  be  subject  to  such  option. 

Specific  Performance  of  Oontracti  for  conveyance  where  wife  re- 
fuses to  join.    See  note,  24  L.  R.  A.  764. 

71  OaL  295-300,  12  Pae.  107,  HEINLEN  ▼.  BEAKS. 

Surety  cannot  be  Held  beyond  express  terms  of  his  contract. 

Reaffirmed  in  Hewlett  v.  Beede,  2  Gal.  App.  565,  83  Pac.  1087. 

Miscellaneous. — Cited  in  Heinlen  v.  Beans  (Cal.),  12  Pac.  169, 
on  another  appeal. 

71  OaL  S00>306,  12  Pac.  230,  ESTATE    OF  CBOWEY. 

Appeal  from  Judgment  Taken  within  sixty  days  permits  review  of 
evidence. 

Approved  in  Perkins  v.  Cooper  (Cal.),  24  Pac.  377,  following  rule. 

71  OaL  310-314,  12  Pac.  224,  COMMISSIONERS  OF  SACRAMENTO 
FUNDED  DEBT  SINKING  FUND  v.   SACRAMENTO. 

Oommiasionen  of  Funded  Debt  Sinking  Fund  are  so  beneficially  in- 
terested in  levy  of  tax  for  redemption  of  city  debt  as  to  be  entitled 
to  bring  mandamus  to  compel  city  trustees  to  levy  tax  ordered  to  be 
levied  by  legislature. 

Approved  in  San  Buenaventura  v.  McGuire,  8  Cal.  App.  502,  97  Pac. 
528,  holding  city  could  bring  mandamus  to  compel  president  of  board 
of  trustees  to  sign  police  ordinance  passed  by  majority  of  board. 

Prohibition  of  Future  Enactments  of  particular  character  by  legisla- 
ture brought  into  existence  by  same  constitution  which  contains 
prohibition    cannot  be  held  to  annul  past  legislation. 

Approved  in  Boca  Mill  Co.  v.  Curry,  154  Cal.  340,  97  Pac.  1124, 
suggesting  but  not  deciding  that  sections  287  and  401,  Civil  Code,  as 
they  stood  at  date  of  adoption  of  Constitution,  are  not  inconsistent 
with  section  7,  article  XII,  Constitution,  and  are  still  in  force. 

71  OaL  314-318,  12  Pac.  274,  HARRIS  v.  HARRIS. 

Title  Acquired  to  Public  Land  when  pre-emption  was  initiated  be- 
fore marriage  belongs  to  separate  estate  of  pre-emptor. 

Distinguished  in  Davidson  v.  Woodward,  156  Fed.  917,  84  C.  C.  A. 
495,  holding  where  tide  lots  were  acquired  after  marriage  by  deed  in 
consideration  of  money  paid  before  marriage  on  uncompleted  contract 
with  one  having  preferential  right  to  state  tide  lands,  such  lots  were 
community  property. 

Real  Property  Granted  by  Government  to  citizen  as  separate  or  com- 
munity property.  See  notes,  96  Am.  St.  Rep.  920,  921;  4  Cof.  Prob. 
59;  26  L.  R.  A.  (n.  s.)  1118. 

What  is  Community  Property.  See  notes,  126  Am.  St  Rep.  102, 
117;  4  Cof.  Prob.  44,  59. 
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71  CaL  31g-321,  12  Pac.  430,  MOSEI.Y  t.  TOBKEKCE. 

ConBtttatloii,  Article  Vn,  Section  8,  Proyiding  that  lands  belong- 
ing to  state  which  are  suitable  for  cultiyation  can  onlj  be  sold  to 
actual   settlers  thereon,   operates   on   applications  to  purchase  made 
'  before  Constitution  took  effect. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  617,  112  Pac.  57, 
applicant  for  purchase  of  tide  lands  under  Political  Code,  sections 
3440,  3443,  who  had  not  made  part  payment,  acquired  no  such  vested 
.    right  at  prohibited  repeal  of  lew. 


71  OaL  322-824, 12  Pac  270,  8TXJTTMEI8TEB  ▼.  SUPEBIOB  OOITBT. 

Appealable  Order  will  not  be  Beriewed  on  certiorari  when  time  for 
appeal  has  passed. 

Approved  in  McCue  t.  Superior  Court,  71  Cal.  545,  12  Pac.  616, 
Hall  T.  Justice's  Court,  5  Cal.  App.  139,  89  Pac.  872,  Shumake  v.  Shu- 
make,  17  Idaho,  658,  107  Pac.  45,  Eels  v.  Bailie,  118  Iowa,  524,  92  N. 
W.  670,  and  Chapman  v.  Justice  Court,  29  Nev.  161,  86  Pac.  554,  all 
following  rule. 

71  OaL  825-328,  12  Pac.  244,  TIPTON  ▼.  liABTIN. 

Prior  to  Act  of  1860  Abandonment  of  homestead  could  only  be  mado 
by  declaration  of  abandonment  signed,  acknowledged  and  recorded  by 
both  spouses  in  same  manner  as  conveyance  of  realty. 

Approved  in  Cordano  v.  Wright,  169  Cal.  610,  115  Pac.  231,  deed  of 
property  covered  by  homestead  for  public  highway,  in  which  husband 
is  sole  grantor,  though  signed  by  wife,  is  not  good  as  dedication  by 
her. 

71  CaL  820,  12  Pac  228»  QBANT  ▼.  DE  LAMOEI.  « 

Paper  Signed  by  Four  Justices  of  supreme  court  ordering  extension 

of  time  for  filing  transcript  is  effective  before  filing. 
Reaffirmed  in  Desmond  v.  Fans,  83  CaL  135,  23  Pac.  303. 

71  Oal.  830-881,  12  Pac.  227,  LABKIN  v.  LABKIN. 

Trial  Court  may  Order  Payment  of  Costs  and  counsel  fees  for  wife's 
appeal  after  denying  her  divorce. 

Approved  in  Bruce  v.  Bruce,  160  Cal.  30,  116  Pac.  67,  and  Boby  y. 
Boby,  9  Idaho,  375,  74  Pac.  958,  both  following  rule;  Bordeaux  v. 
Bordeaux,  29  Mont.  482,  75  Pac.  360,  holding  necessity  for  such  allow- 
ance must  be  shown. 

Jurisdiction  to  Award  Temporary  Alimony,  suit  money,  and  counsel 
fees  pending  appeal.    See  note,  27  L.  B.  A.  (n.  s.)  713. 

71  CaL  831-335,  12  Pac.  228,  HITCHCOCK  ▼.  HASSETT. 

Landlord  baa  No  Lien  for  Bent  reserved  in  lease,  or  for  value  of 
use  and  occupation  of  land. 

Approved  in  Citizens'  Securities  Co.  v.  Hammel,  14  Cal.  App.  568, 
112  Pac.  733,  and  Ibbetson  v.  Peairson,  7  Cal.  App.  263,  94  Pac.  252, 
both  following  rule;  Stockton  Savings  etc.  Society  w  Purvis  (Cal.), 
42  Pac.  442,  holding  contract  as  to  storage  of  crops  raised  by  tenant 
and  sale  to  pay  rent  created  no  lien  thereon. 

Landlord's  Bight  to  Lien  on  tenant's  property.  See  note,  119  Am. 
St.  Bep.  122. 
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71  OaL  386-338,  12  Pae.  242,  EICEBSOK  ▼.  BBBOIN. 

Liability  for  Withdrawing  Water  from  rMerroir.  See  note,  92  L. 
B.  A.  579. 

71  OaL  849-361,  12  Pac.  282,  HETWOOD  ▼.  BKRKKT.KY  LAND  ETC. 
IMP.  ASSOCIATION. 
XSetabllBlimeiit,  Begnlatlon,  and  Protection  of  ferriea.    See  note,  59 
L.  B.  A.  546. 

71  OaL  861-362,  12  Pac.  226,  PEOPLE  ▼.  LAVELL8. 

On  Trial  for  Asaaiilt  to  Murder  witness  maj  testify  whiether  defend* 
ant  appeared  rational  or  irrational  at  time  of  aseanlt. 

Approved  in  P«ople  ▼.  Wong  Loung,  159  Cal.  533,  114  Pae.  835,. 
upholding  admission  of  testimony  of  policemen  tliat  when  defendant 
was  arrested  he  was  puffing  and  was  pale,  nerroua  and  excited;  Peo* 
pie  V.  Vaughn,  14  Cal.  App.  206,  111  Pae.  623,  holding  jailer  could 
testify  as  to  whether  prisoner  appeared  rational  when  comnnitted  to 
jail;  State  y.  McKnight,  119  Iowa,  82,  93  N.  W.  64,  admitting  in  mur- 
der trial  testimony  that  deceased  "appeared  despondent,"  and  the  like, 
after  injury;  State  ▼.  Penna,  36  Mont.  541,  90  Pae.  789,  rejecting 
opinion  of  nonexpert  to  sanity;  Owen  v.  State,  52  Tex.  Cr.  69,  105 
S.  W.  515,  holding  witness  could  testify  whether  accused  appeared 
angry. 

Distinguished  in  Sneed  y.  Marysyille  Gas  etc.  Co.,  149  Cal.  708,  87 
Pac.  378,  holding  in  suit  for  wrongful  d«ath  lack  of  knowledge  of 
danger  on  part  of  deceased  could  not  be  shown  by  testimony  of 
mother  who  had  no  means  of  knowing  knowledge  of  son. 

Nonexpert  Opinions  aa  to  Sanity  or  insanity.  See  note,  38  L.  B.  A. 
727.    ♦ 

71  Oal.  353-374,  12  Pac.  289,  13  Pac  169,  IN  BE  T7LEB. 

Disbarment  of  Suspension  of  Attorney  for  withholding  client's 
money  or  property.    See  note,  19  L.  B.  A.  (n.  s.)  414. 

71  Oal.  375-380,  60  Am.  Bep.  639,  12  Pac.  284,  BOOHE  v.  WABE. 

Books  of  Account  may  be  Admitted  in  eyidence  when  shown  to  be 
correct. 

Approyed  in  Hurwitz  y.  Gross,  5  Cal.  App.  620,  91  Pac.  Ill,  admit- 
ting records  and  original  papers  of  account  of  corporation  mortgagee 
in  acd;ion  for  damages  for  failure  to  pay  chattel  mortgages. 

Admissibility  in  Evidence  of  Booka  of  acco'unt.  See  note,  138  Am. 
St.  Bep.  465. 

Party's  Booka  of  Account  as  eyidence  in  own  f ayor.  See  note,  52 
L.  B.  A.  591. 

Oode  of  Civil  Procedure,  Section  1880,  subdivision  3,  only  prohibits 
plaintiif  in  action  against  administrator  on  claim  against  estate  from 
testifying  as  to  matters  of  fact  occurring  prior  to  death  of  decedent. 

Approved  in  McMurray  v.  Bodwell,  16  Cal.  App.  581,  117  Pac.  629, 
plaintiff's  testimony,  in  action  against  daughter's  executor  for  money 
his  wife  had  placed  in  safe  deposit  box  and  daughter  has  converted 
after  mother's  death,  that  not  till  after  daughter's  death  did  he  learn 
wife  had  placed  money  in  box  and  that  daughter  had  converted  it,  is 
admissible. 
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71  OaL  380-382,  12  Pac.  265,  WABBEN  ▼.  BOBIN80K. 

FindingB  Considered  and  Held  too  indefinite  to  sastain  jadgments. 

Approved  in  Sharp  y.  Frank  (CaL),  41  Pae.  861,  holding  findings  too 
indefinite  to  support  judgment. 

71  OaL  384-392,  12  Pac.  261,  PEOPLE  y.  JOHNSON. 

Information  Charging  Embezzlement  bj  bailee  considered  and  held 
sufficient. 

Approved  in  People  v.  Hemple,  4  Cal*  App.  123,  87  Pac.  228,  uphold- 
ing similar  information;  State  v.  Swenson,  13  Idahe,  5,  81  Pac.  380, 
holding  insufficient  information  in  forgery. 

Motion  In  Arrest  of  Judgment  must  be  founded  upon  defects  ap- 
pearing on  face  of  indictment  or  information. 

Beaffirmed  in  State  y.  TuUj,  31  Mont.  371,  78  Pac.  76^. 

71  CaL  39&-399,  12  Pac  272,  PEOPLE  v.  McCOY. 

Beading  by  Juror,  During  Progress  of  trial,  of  newspaper  containing 
any  matter  in  connection  with  subject  matter  of  trial  which  would  be 
likely  to  influence  him  in  performance  of  duty,  warrants  new  trial. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  526,  114  Pac.  831, 
granting  new  trial  where  juror's  wife  read  to  him  newspaper  article 
about  case;  People  v.  Feld,  149  Cal.  478,  86  Pac.  1105,  holding  affida- 
vit on  information  and  belief  that  jurors  read  newspapers  commenting 
on  case  during  trial  did  not  support  motion  for  new  trial;  State  v. 
Caine,  134  Iow&,  156,  111  N.  W.  446,  granting  new  trial  where  jurors 
read  newspaper  giving  ax^coun-ts  of  trial. 

Effect  of  Failure  ,to  Give  Accused  opportunity  to  plead.  See  note, 
13  L.  B.  A.  (n,  s.)  814. 

71  CaL  399-400,  12  Pac.  302,  8CHB0DEB  ▼.  SCHMIDT. 

Appeal  from  Judgment  cannot  be  'Taken  until  judgment  is  entered. 

Approved  in  Kennedy  v.  Citizens'  Nat.  Bank,  119  Iowa,  126,  93  N. 
W.  72,  holding  appeal  premature  when  clerk  merely  entered  recital  of 
order  for  judgment. 

Entry  or  Becord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

71  Cal  406-407,  12  Pac.  432,  Mn.LTaT.  v.  THOMAS. 

Notice  of  Appeal  from  Certain  Portions  of  interlocutory  decree  in 
partition  need  only  be  served  on  parties  whose  rights  would  be  affected 
by  modification  of  part  appealed  from. 

Beaffirmed  in  Estate  of  Young,  149  Cal.  175,  85  Pac.  145. 

71  CaL  407-418,  12  Pac.  410,  HUSHEON  v.  HUSHEON. 

Possession  of  Mortgaged  Property  by  mortgagee  under  agreement 
with  mortgagor  is  not  adverse. 

Beaffirmed  in  Wadleigh  v.  Phelps,  149  Cal.  641,  87  Pac.  99. 

Inequality  Between  Value  of  Property  conveyed  by  deed  and  price 
paid  is  cireumstance  tending  io  show  deed  was  mortgage. 

Approved  in  Keifer  v.  Myers,  5  Cal.  App.  673,  91  Pac.  164,  applying 
rule  to  transfer  of  stock;  Murray  v.  Butte-Monitor  etc.  Min.  Co.,  41 
Mont.  460,  110  Pac  500,  holding  rule  applies  to  pledge  of  mining 
stock. 

Deed  Absolute  in  Form  may  be  shown  by  parol  to  have  been  given 
to  secure  loan. 
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Approved  in  Anglo-California  Bank  t.  Corf,  147  Cal.  388,  81  Pac. 
1079,  that  deed  was  given  to  secnre  future  as  well  as  existing  debt 
may  be  shown  by  parol;  Wells  v.  Geyer,  12  N.  D.  322,  96  1^.  W.  291, 
holding  deed  to  be  mortgage  when  agreement  to  reconvey  was  mado 
at  same  time. 

7X  Oal.  418-428,  12  Pac.  847,  McOOMB  ▼.  SPANGLEB. 

When  Wife  Gave  Mortgage  in  her  own  name  on  property  deeded  to 
her  for  consideration  during  marriage,  husband  is  not  estopped  from 
asserting  property  belonged  to  community. 

Approved  in  Nilson  v.  Sarment,  153  Cal.  532,  126  Am.  St.  Bep.  91, 
96  Pac.  318,  holding  one  who  took  deed  of  married  woman,  with  notice 
of  marriage,  took  subject  to  community  interest. 

Wliat  is  Oommunit7  Property.  See  notes,  126  Am.  St.  Bep.  124, 125; 
4  Cof.  Ppob.  66,  67. 

Decree  in  Foreclosure  and  Sale  bars  liens  given  by  mortgagor  subse- 
quent to  mortgage  but  does  not  affect  prior  mortgages. 

Approved  in  Wardlow  v.  Middleton,  156  Cal.  586,  105  Pac.  738,  and 
Webb  V.  Winter  (Cal.),  65  Pac.  1030,  both  following  rule. 

71  Cal.  428-444,  12  Pac.  454,  FISH  ▼.  BENSON. 

Jury  Trial  is  not  Matter  of  Bight  in  equity  cases. 

Approved  in  Maas  v.  Dunmeyer,  21  Okl.  439,  96  Pac.  593,  holding 
defendant  in  foreclosure  setting  up  equitable  cross-complaint  not  en- 
titled to  jury  trial  on  issues  so  raised. 

When  Facts  Constituting  Fraud  and  relief  sought  are  such  as  are 
cognizable  at  law,  parties  are  not  entitled  to  jury,  but  where  case  as 
mado  by  pleadings  involves  application  of  equitable  doctrine  and 
granting  of  relief  obtainable  in  equity,  parties  are  not  entitled  to 
jury. 

Approved  in  Kearney  T.'Bell,  160  Cal.  663,  117  Pac.  926,  defense 
that  defendant's  assent  to  account  stated  sued  on  was  procured  by 
fraud  is  triable  by  jury. 

Judgment-roll  In  Unlawful  Detainer  is  not  evidence  of  title  in 
ejectment. 

Approved  in  Stockley  v.  Cissna,  119  Tenn.  152,  104  8.  W.  796,  hold- 
ing judgment  in  ejectment  no  hsr  to  action  of  forcible  entry  and  de- 
tainer. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  ^9. 

71  CaL  444-462,  9  Pac.  736,  12  Pac.  478,  HAGGIN  y.  CLABK. 

Ooncluaiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  a33. 

Judgment  as  Bes  Judicata  between  co defendants  or  coplaintiffs  as 
to  matters  which  were,  or  might  have  been,  adjudicated.  See  note, 
27  L.  B.  A.  (n.  s.)  654. 

71  Cal.  454-456,  12  Pac.  497,  McGBATH  V.  HYDE. 

Pending  Settlement  of  Bill  of  Exceptions  before  trial  judge,  appeal 
will  not  be  dismissed  for  failure  to  file  transcript. 

Approved  in  Turner  v.  Dewey  (Cal.),  30  Pac.  1016,  following  rule. 

Unwarranted  Delay  in  Settling  bill  of  exceptions  must  be  redressed 
in  lower  court. 

Beaffirmed  in  Young  v.  Updike,  29  Nev.  306,  89  Pac.  458. 
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71  Oal.  456-460,  12  Pac.  491,  THOMAS  ▼.  ENGLAND. 

Advene  User  to  EstabllBh  Title  must  be  uninterrupted  for  five 
years  prior  to  commencement  of  action. 

Approved  in  Big  Three  Min.  and  Mill  Co.  ▼.  Hamilton,  157  Cal. 
140,  137  Am.  St.  Bep.  118,  107  Pac.  306,  holding  uninterrupted  pos- 
seaeion  of  mining  claim  not  shown. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.     See  note,  15  L.  B.  A.  (n.  s.)  1185. 

Question  Wbether  User  of  Easement  is  by  consent  is  one  of  fact  to 
be  determined  from  all  circumstances,  and  finding  thereon  is  con- 
trolling in  absence  of  evidence. 

Approved  in  Evane  Ditch  Co.  t.  Lakeside  Ditch  Co.,  13  Cal.  App. 
130,  108  Pac  1031,  applying  rule  to  user  of  water;  Knight  v.  Cohen, 
7  Cal.  App.  47,  93  Pac.  398,  holding  title  to  right  of  way  for  pipe-line 
by  adverse  user  sufficiently  established;  Gurnsey  v.  Antelope  Creek 
etc.  W.  Co.,  6  Cal.  App.  390,  92  Pac.  327,  upholding  finding  in  favor 
of  adverse  user  of  water  right  when  there  was  evideoce  in  support 
of  each  element  of  such  right;  Jensen  v.  Hunter  (Cal.),  41  Pac.  16. 
holding  title  to  water  by  adverse  possession  could  not  be  claimed  when 
after  three  years'  use  claimant  offered  to  pay  for  use. 

7l'CaL  466-469,  12  Pac.  484,  MAXWELL  ▼.  BAN    LUIS  OBISPO 
COUNTT. 

Payment  of  Illegal  Tax  to  avoid  suit  is  voluntary,  when  invalidity 
of  law  would  have  been  perfect  defense  to  suit. 

Distinguished  in  Lewis  v.  San  Francisco,  2  Cal.  App.  117,  82  Pac 
1108,  payment  of  illegal  tax  to  secure  filing  of  inventory  and  ap- 
praisement of  estate  is  involuntary. 

Volnntarlnefls  of  Payment  of  License  Fee  unlawfully  exacted  under 
color  of  authority.     See  note,  22  L.  B.  A.  (n.  s.)  875. 

Becoviery  Back  of  Vcduntary  Payment.  See  note,  94  Am.  St.  Bep. 
437. 

Bigbt  to  Becover  License  Fee  unlawfully  exacted  under  color  of  au- 
thority.    See  note,  22  L.  B.  A.  (n.  s.)  868. 

71  CaL  481-487,  60  Am.  Bep.  543^  11  Pac  385,  12  Pac.  623,  BBALT 
Y.  HENBT. 

Failure  of  Consideration  of  promissory  note  may  be  shown  by  parol. 

Approved  in  Muir  v.  Hamilton,  152  Cal.  636,  93  Pac.  858,  following 
rule;  Merchants'  etc.  Bank  v.  Ohio  etc.  Furn.  Co.,  57  W.  Va.  632,  50 
S.  E.  883,  70  L.  B.  A.  312,  holding  notice  of  lack  of  title  of  transferrer 
of  negotiable  paper  to  be  defense  to  action  thereon;  Sutton  v.  Weber, 
127  Iowa,  3^7,  101  N.  W.  775,  778,  holding  oral  evidence  admissible  in 
action  on  contract  for  sale  of  goods  to  show  contemporaneous  oral 
agreement  to  return  goods  under  certain  conditions. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  B.  A.  475,  476,  477. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  761. 

Miscellaneous. — Cited  in  Braly  v.  Hury  (Cal.),  18  Pac.  798,  on 
another  appeal. 
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71  Oal.  488-491,  12  Pac.  498,  OOHN  v.  CENTRAL  PACIFIC  R.  B. 
CO. 

Principal  Place  of  Business  of  corporation  is  its  residence. 

Approved  in  Waechter  ▼.  Atchison  etc.  Rj.  Co.,  10  Cal.  App.  73,  101 
Pac.  42,  and  Bloom  y.  Michigan  Salmon  Min.  Co.,  11  Cal.  App.  124, 
104  Pac.  325,  both  following  rule;  McDonald  v.  California  Timber  Co., 
151  Cal.  1J9,  90  Pac.  548,  and  Krough  v.  Pacific  Gateway  etc.  Co., 
11  Cal.  App.  238,  239,  104  Pac.  698,  both  holding  corporation  could 
demand  change  af  venue  to  county  of  principal  place  of  business. 

71  Cal.  491-493,  12  Pac.  306,  416,  LANQ  ▼.  SUPERIOR  COURT. 

When  Demurrer  to  Complaint  is  sustained  without  leave  to  amend, 
it  becomes  duty  of  clerk  to  enter  appropriate  judgment. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App.  434, 
114  Pac.  1030,  holding  order  sustaining  demurrer  without  leave  to 
amend  did  not  prevent  court  from  passing  on  pending  motion  for  judg- 
ment on  pleadings. 

(Granting  of  Motion  to  Strike  Motion  from  files  is  equivalent  to 
denial  of  original  motion. 

Reaffirmed  in  Reid  v.  Fillmore,  12  Wyo.  76,  73  Pac.  849.  » 

71  CaL  493-495,  12  Pac.  511,  GBXTELL  y.  SPOONEB. 

Notice  of  Appeal  Describing  Order  appealed  from  as  one  made  on 
certain  day  is  sufficient  designation  of  subject  matter  of  appeal,  when 
no  other  or^er  was  entered  on  that  day. 

Distinguished  in  Kingsbury  v.  Pacific  Coal  etc.  Co.,  3  Alaska,  48, 
dismissing  appeal  from  justice's  court  taken  on  similar  notice. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  maintain- 
able. '  See  note,  116  Am.  St.  Rep.  571. 

71  Cal.  495-498,  12  Pac.  508,  STABEIE  ▼.  PEBBT. 

ImpUcatiOQ  of  Agreement  to  Pay  for  services  of  relative  or  member 
of  household.    See  note,  11  L.  R.  A.  (n.  s.)  884,  888. 

71  CaL  504-609,  12  Pac.  562,  FITZOERAU)  ▼.  FERNANDEZ. 

Prior  to  Act  of  March  9,  1868,  homestead  could  not  be  selected  from 
lands  held  in  tenancy  in  common  or  joint  tenancy. 

Reaffirmed  in  Schoonover  v.  Birnbaum,  148  Cal.  549,  83  Pac.  999. 

71  Cal.  513-535,  12  Pac.  570,  DUFP  ▼.  DUFF. 

Attorney  In  Fact  to  Sell  Realty  is  bound  to  inform  principal  of  all 
sales  made  of  property  to  which  agency  extends. 

Approved  in  American  Circular  Loom  Co.  v.  Wilson,  198  Mass.  207, 
126  Am.  St.  Rep.  409,  84  N.  £.  137,  holding  corporation  director  and 
superintendent  bound  to  communicate  to  employer  all  information  ac- 
quired by  him  relating  to  interests  of  business. 

Court  Should  Find  Whether  or  not  action  is  barred  by  limitations, 
when  issue  is  raised,  and  not  facts  from  which  it  may  be  inferred. 

Approved  in  Luco  v.  Toro  (Cal.),  18  Pac.  868,  following  rule. 

Bules  in  Begard  to  AdmissionB  in  pleadings  apply  to  petition  for  let- 
ters of  administration. 

Approved  in  Estate  of  King,  4  Cof.  Prob.  18,  where  petitioners  are 
next  of  kin  of  testator,  their  request  for  appointment  of  another 
as  administrator,  who  is  appointed  and  dies  pending  administration, 
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does  not  deprive  them  of  right  to  letters  after  death  of  such  admin- 
istrator. 

71  OaL  537-540,  12  Pac.  618,  HAKCOOK  ▼.  HUBBELL. 

In  Action  for  Breacli  of  Contract  special  damages,  to  be  recovered, 
must  be  pleaded. 

Approved  in  Harron,  Bickard  &  McCone  v.  Wilson,  Lyon  ft  Co., 
4  Cal.  App.  500,  88  Pac.  516,  following  rule. 

71  OaL  645,  12  Pac.  615,  HcOXTE  ▼.  8UPEBIOB  OOXTBT. 

Certiorail  Dom  not  Lie  to  review  appealable  judgment  either  before 
or  after  time  for  appeal  has  passed. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  139,  89  Pac.  872, 
and  Chapman  v.  Justice  Court,  29  Nev.  161,  86  Pac.  554,  both  follow- 
ing rule. 

71  Oal.  546-647,  12  Pac.  631,  PEOPLE  ▼.  MOBS. 

Ko  Appeal  Lies  on  Behalf  of  people  from  order  of  superior  court 
of  its  own  motion  dismissing  criminal  action. 

Approved  in  People  v.  More  (Cal.),  12  Pac.  632,  following  rule.  ' 

71  OaL  548-560,  12  Pac.  721,  PEOPLE  ▼.  0OP8ET. 
Bellgione  B^ef  at  Qaallflcatlon  of  witness.    See  note,  42  L.  B.  A. 

71  OaL  560-552, 12  Pac.  672,  HALL  ▼.  0UPEBIOB  OOUBT. 

Where  Superior  Court  Improperly  devests  itself  of  jurisdiction  of 
appeal  from  justice  court,  such  order  may  be  reviewed  on  certiorari. 

Approved  in  Richmond  v.  Houser  (Cal.  App.),  96  Cal.  909,  following 
rule;  diseenting  opinion  in  People  v.  Latimer,  160  Cal.  722,  117  Pac. 
1054,  majority  refusing  to  review  order  of  superior  court  dissolving 
attachment  against  bank  official  for  refusing  to  testify  before  board 
of  equalization  where  board  had  then  finally  adjourned. 

Qualified  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  480, 
481,  114  Pac.  980,  981,  granting  mandamus  to  compel  superior  court 
to  entertain  justice  court  appeal  which  it  had  erroneously  dismissed  for 
want  of  jurisdiction. 

Notice  of  Appeal  from  Jnatice's  Court  need  not  be  filed  before  ser- 
vice. 

Approved  in  State  v.  District  Court,  $2  Utah,  422,  91  Pac.  135,  and 
State  V.  Brown,  30  Kev.  499,  98  Pac.  872,  both  following  rule. 

71  OaL  562-565,  12  Pac.  722,  DEOLEZ  ▼.  SAVE. 

Verdict  Oontrary  to  Xnstmction  of  court  upon  point  of  law  ii 
"against  law." 

Beaffirmed  in  Gangier  v.  City  of  Fargo,  12  N.  D.  226,  96  N.  W.  843. 

r 

71  OaL  565-560,  12  Pac.  679,  PEOPLE  ▼.  BOGEBS. 

Evidence  Connecting  Defendant  with  commission  of  other  crimes  is 
admissible  when  it  tends  to  prove  any  fact  pertinent  to  proof  of  crime 
for  which  he  is  on  trial. 

Approved  in  People  v.  Glass,  158  Cal.  685,  112  Pac.  290,  on  charge 
of  bribery  of  one  supervisor,  evidence  of  payment  of  money  to  other 
supervisors  was  admissible;  People  v.  Glassy  168  Ccd.  682,  112  Pac. 
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289,  on  prosecution  of  telephone  manager  for  bribing  snperyisor  to 
vote  against  rival  franchise,  evidence  of  action  taken  by  him  long 
prior  thereto  in  another  city  to  prevent  grant  of  franchise  to  another 
company  is  incompetent;  People  v.  Buef,  14  Cal.  App.  602,  114  Pac. 
65,  admitting  evidence  of  similar  crimes  in  pursuance  of  common 
scheme;  People  v.  Tomalty,  14  Cal.  App.  234,  111  Pac.  517,  upholding  ad- 
mission, on  trial  for  falsification  of  public  record,  of  evidence  of  falsi- 
fication of  other  records  done  to  make  all  records  balance;  People  v. 
Cahill,  11  Cal.  App.  690,  106  Pac.  117,  admitting  evidence  of  another 
crime  committed  at  same  time  and  place  which  tended  to  show  motive; 
People  V.  Smith,  9  Cal.  App.  647,  99  Pae.  1112,  admitting  evidence  of 
previous  quarrel  of  d«f endant  with  employee  of  deceased  several  hours 
before  killing;  Vickers  v.  United  States,  1  Okl.  Cr.  462,  98  Pac.  471, 
holding  inadmissible,  in  trial  for  rape,  evidence  of  commission  of  bur- 
glary by  defendant  in  another  state. 

Admissibility  of  Evidence  of  other  crimes.  See  notes,  105  Am.  St. 
Bep.  986;  62  L.  B.  A.  281. 

71  Cal.  568-678,  12  Pac.  783,  PEOPLE  V.  GONZALES. 

AOmisslon  of  Heazsay  Evlclenoe  Prejudicial  to  defendant  la  ground 
for  reversal. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  350,  94  Pac.  414,  rever- 
sing judgment  for  admission  of  prejudicial  hearsay. 

Statements  of  a  Co-conapirator  Made  After  completion  of  conspir- 
acy are  inadmissible.' 

Approved  in  People  v.  Brady  (Cal.),  36  Pac.  950,  admitting  state- 
ments made  by  defendant's  partner  in  crime  to  third  person  while 
carrying  out  transfer  of  stolen  property  in  pursuance  of  agreement 
made  by  all  three. 

Instruction  That  to  Justify  Killing  in  self-defense,  necessity  must 
be  apparent,  actual,  imminent,  absolute,  and  unavoidable,  is  erroneous. 

Approved  in  People  v.  Bruggy  (Cal.),  26  Pac.  758,  disapproving  sim- 
ilar instruction. 

Standpoint  of  Determination  as  to  Danger  and  necessity  to  kill  in 
self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  542. 

Where  First  Assailant  Seeks  in  good  faith  to  withdraw  from  combat, 
before  he  gives  mortal  blow,  he  may  show  such  blow  given  in  self- 
defense. 

Approved  in  People  v.  Button  (Cal.),  38  Pac.  202,  following  rule. 

Self-defense  Set  Up  by  Accused,  who  began  conflict.  See  note,  45 
L.  B.  A.  688,  707. 

''Betreat  to  the  Wall"  in  Homicide.  See  note,  2  L.  B.  A.  (n.  s.)  55, 
59,  60.  ^ 

71  CaL  68S-684,  12  Pac.  685,  BAKEB  ▼.  SUPEBIOB  COUBT. 

On  Certiorari  to  Eevlew  Order  of  superior  court,  court  is  only  neces- 
sary party  respondent. 

Approved  in  Canadian  Bank  of  Commerce  v.  Wood,  13  Idaho,  801, 
93  Pac.  259,  refusing  to  quash  writ  for  failure  to  serve  upon  parties 
concerned  other  than  judge  wlio  made  order  reviewed;  Tod  v.  Cris- 
man,  123  Iowa,  702,  99  N.  W.  689,  holding  contractor  to  pay  whom 
supervisors  have  ordered  tax  levy  is  not  necessary  party  to  proceeding 
by  certiorari  to  review  order  for  levy. 

Time  to  Plead  cannot  be  Extended  more  than  thirty  days,  and  such 
Older  may  be  reviewed  on  certiorari. 
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Distinguished  in  Yoorman  ▼.  Saperior  Court,  149  Cal.  268,  86  Pac. 
695,  refu&ing  to  review  on  certiorari  order  exten<ding  time  to  answer 
beyond  thirty  days  when  greater  extension  was  already  allowed  by 
stipulation. 

71  CaL  584-585,  12  Pac.  780,  IN  BB  KNOTT. 

Necessity  of  Bad  or  Frandulent  Motive  to  justify  disbarment.  See 
note,  18  L.  B.  A.  402. 

71  Oal.  594-508,  12  Pac.  723,  WALKEB  ▼.  McOUSEZB. 

Parchaser  of  Bealty  at  Execution  Sale  for  benefit  of  another  be- 
comes trustee  of  express  trust  and  may  maintain  action  for  possession 
in  his  own  name. 

Reaffirmed  in  Tandy  y.  Waesch,  154  Cal.  110,  97  Pac.  70. 

71  CaL  602-608,  12  Pac.  781,  PEOPLE  ▼.  BUSH. 

View  of  Premieea  of  Grime  is  taking  of  evidence. 

Approved  in  People  v.  White,  5  Cal.  App.  337,  90  Pac.  475,  holdipg 
error  in  viewing  premises  of  crime  in  absence  of  judge  corrected  by 
second  view  in  his  presenco;  Beck  v.  Staats,  80  Neb.  489,  114  N.  W. 
635,  16  L.  R.  A.  (n.  s.)  768,  holding  jury  may  view  property  which 
is  subject  of  litigation  or  place  where  any  material  fact  occurred 
when  court  deems  it  proper. 

View  by  Jury.    See  note,  42  L.  R.  A.  S76,  380,  384. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Abl 
St.  Rep.  55. 

71  Cal.  608-611,  12  Pac.  794,  EX  PARTE  ROBINSON. 

Refusal  to  Pay  Alimony  Ordered,  made  in  open  court,  may  be  pun- 
ishe^l  as  contempt  without  affidavit  of  nonpayment. 

Distinguished  in  In  re  McCarty,  154  Cal.  540,  98  Pac.  543,  holding 
when  payment  of  alimony  was  not  refused  in  presence  of  court,  affi- 
davit of  nonpayment  was  essential  to  judgment  of  contempt;  Ex  parte 
Caple,  81  Ark.  506,  9^  S.  W.  831,  holding  where  party  refused  to  pay 
alimony  ordered,  he  could  be  compelled  to  give  bond,  or  ordered  into 
custody  in  default  of  bond. 

71  Cal.  611-617,  12  Pac.  788,  PEOPLE  ▼.  DEMOXISSET. 

To  Constitute  Offense  of  Abduction  for  purposes  of  prostitution,  tak* 
ing  need  not  be  forcible;  it  is  sufficient  if  brought  about  by  induce- 
ments of  defendajit. 

Approved  in  King  v.  Hanson,  13  N.  D.  99,  99  N.  W.  1089,  holding 
wife  has  action  for  alienation  of  husband's   affections. 

Crime  of  Abduction  Does  not  Depend  upon  character  of  person  ab- 
ducted. 

Distinguished  in  State  v.  Connor,  142  N.  C.  706,  55  S.  E.  790,  holding 
evidence  of  character  of  wife  since  marriage  admissible  in  prosecution 
for  criminal  elopement. 

Court  is  not  Required  to  Instruct  Jury  as  to  materiality  of  particu- 
lar circumstances. 

Approved  in  State  v.  Buralli,  27  Nev.  55,  71  Pac.  536,  holding  it  not 
error  to  refuse  instruction  singling  out  and  laying  stress  upon  par- 
tieuiar  circumstances,  when  charge  was  given  to  consider  all  facts. 
n  Oal.  Note»— 11 
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Necessity  of  QaAlifying,  hj  Reference  to  oonBcioai  falsity  ivstnie- 
tion  under  statute  enacting  maxim,  "Falsus  in  uno,  f  aleus  in  omnibus,** 
without  that  qualification.    See  note,  29  L.  B.  A.  (n.  s.)  681. 

71  OaL  618-624,  12  Pac.  791,  PEOPLE  ez  reL  OLOUGH  ▼.  LEVY. 

Nonexpert  Oplnloiui  as  to  Sanity  or  insanity.  See  note,  38  L.  B.  A. 
733. 

71  Oal.  624-626,  12  Pac.  800,  EX  PABTE  GILMOBE. 

Judgment  Illegal  Because  Imposing  both  fine  and  imprisonment  may 
be  yacated  within  reasonable  time  and  legal  sentence  imposed.  ' 

Approved  in  State  ▼.  Tyree,  70  Kau.  213,  78  Pac.  528,  upon  reversal 
of  judgment  in  criminal  case,  supreme  court  nuiy  remand  cause  with 
instructions  to  lower  court  to  set  aside  erroneous  sentence  and  resen- 
tence defendant. 

Distinguished  in  In  re  Sullivan,  3  Oal.  App.  195,  84  Fac.  782,  holding 
where  court  imposed  valid  fine,  and  imprisonment  in  state  , prison  in 
default  thereof,  which  was  invalid,  it  could  not  thereafter  vacate 
sentence  and  reimpose  fine  with  imprisonmient  in  county  jail. 

71  Cal.  626-627,  12  Pac  799,  HOBfE  ft  LOAN  ASSOCIATION  ▼.  WIL- 
KINa 

Undertaking  on  Appeal  must  Clearly  identify  appeal  to  which  it  is' 
intended  to  apply. 

Approved  in  Estate  of  Sutro,  152  Oal.  252,  92  Pac.  488,  holding 
void  undertaking  on  appeal  which  referred  equally  well  to  two  notices 
of  appeal;  Bergevin  ▼.  Wood,  11  Gal.  App.  647,  105  Pac.  937,  holding 
void  bond  for  only  two  of  appellants  on  appeal  from  justice  ceurt; 
Pacific  Paving  Co.  v.  Verso,  11  Cal.  App.  385,  105  Pac  137,  upholding 
bond  on  appeal  which  misrecited  appellate  oourt;  Commercial  Bank 
V.  Wells,  5  Cal.  App.  474,  90  Pac.  981,  holding  void  undertaking  as  to 
which  of  two  appeals  it  referred  to. 

71  CaL  627-635,  12  Pac.  796,  BOYS  *  OIBLS  AID  SOC3TT  ▼.  BEIS. 

Approval  of  Supervisors  Is  not  Necessary  to  validity  of  claim  for 
support  of  minor  committed  to  custody  of  charitable  institution  under 
section  1388,  Penal  Code. 

Approved  in  Trower  v.  San  Francisco,  157  Cal.  766,  109  Pac.  619, 
upholding  action  to  recover  fees  illegally  exacted  by  county  clerk 
under  void  law  without  presentation  for  audita 
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72  OaL  1-4,  12  Pac.  804,  HOFFMAN  ▼.  SEMNANT. 

Vntsn  VendM  Fails  to  Complete  payment  of  purchaM  money,  ven- 
dor may  sue  in  ejectment  to  recover  possesedon. 

Approved  in  Miller  v.  Wadding^ham  (Cal.)i  25  Pac  690,  vendee  who 
has  not  paid  purchase  price  cannot  remove  temporary  houses  built  by 
him  on  land;  Gumaer  v.  Draper,  33  Colo.  126,  79  Pac.  1041,  arguendo. 

Whmi  Vendor  may  Bscover  Possession  from  vendor.  See  note,  107 
Am.  8t.  Bep.  726.     • 

72  CaL  5-10,  1  Am.  8t  Bep.  17,  12  Pac.  801,  OAKLAKD  PAYING 
OO.  y.  TOMPKINS. 

Proposed  Constitntianal  Amendment  Need  not  be  entered  at  large 
on  journals  of  Senats  and  Assembly,  referenee  by  title  and  number 
being  sufficient.  , 

Approved  in  People  y.  Sours,  31  Colo.  420,  108  Am.  St.  Bep.  34,  74 
Pae.  183,  and  People  v.  Loomis,  135  Mich.  562,  98  N.  W.  264,  both 
upholding  sufficiency  of  entry  of  proposed  amendment  on  journal  of 
House,  and  as  finally  approved  on  journal  of  Senate;  West  v.  State, 
50  Fla.  163,  39  So.  415,  upholding  amendment  not  entered  at  length  on 
journals.  • 

Constttatlonal  Amendments.    See  note,  102  Am.  St.  Bep.  67. 

Effect  of  Noncompliance  with  prescribed  method  of  amending  Con- 
stitution.   See  note,  10  L.  B.  A.  (n.  s.)  151,  154. 

72  OaL  10-12,  12  Pac.  808,  EX  PABTE  MOON  FOOK. 

Release  of  Prisoner  on  Habeas  Corpoa  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  192. 

Designation  of  Wrong  Place  of  imprisonment  as  ground  for  dis- 
charge upon  habeas  corpus.    See  note,  13  L.  B.  A.  (n.  s.)  519. 

72  OaL  12-14,  12  Pac.  869,  OBAMEB  y.  TITTLE. 

Undertaking  on  Appeal  Given  Pursuant  to  act  of  1885,  providing 
that  bond  of  surety  may  be  accepted  as  sole  surety. 

Approved  in  Botsford  v.  Van  Biper,  32  Nov.  228,  106  Pac.  443, 
upholding  giving  of  bond  on  appeal  with  surety  company  as  sole 
snret|y  under  act  of  1887,  as  amended  in  1903. 

(163) 
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Powers  and  Privileges  of  Surety  and  trust  eompaniea.  See  note, 
48  L.  B.  A.  588. 

72  Cal.  17-20,  12  Pac.  226^  870,  B,OYniAND  ▼.  MADDEN. 

Demand  is  Ck>ndltion  Precedent  to  husband's  salt  against  ezecutore 
of  wife's  estate  to  recover  property  claimed  to  be  community  prop- 
erty. 

Approved  in  Burke  v.  Maguire,  154  Cal.  470,  98  Pac.  27,  where 
administrator  became  custodian  of  fund  not  part  of  estate  action 
against  him  for  such  fund  did  not  lie  without  previous  demand; 
Beiter  v.  Rothschild  (Cal.),  33  Pac.  851,  claim  for  money  given  to 
decedent  as  security  for  lease  need  not  be  presented  to  his  estate,  but 
executor  may  be  sued  directly. 

72  Oal.  29-32,  11  Pac  871,  13  Pac.  51,  PLXTMMEB  v.  WOODBUTF. 

Ai&davlt  for  Purchase  of  school  land  which  states  there  is  no  occu- 
pation adverse  to  applicant  confers  no  right  to  purchase  when  land  is 
in  fact  so  occupied. 

Approved  in  Pardee  v.  Schanzlin,  3  Cal.  App.  600,  86  Pac.  813,  up- 
holding affidavit  as  to  citizenship  when  applicant  had  only  declared 
intention. 

72  Oal.  32-34,  13  Pac.  65,  BOBlNSON  v.  SPAULDINO  OOLD  ETO. 
MIN.  CO. 

Corporation  has  No  Interest  which  creditor  can  dispose  of  in  stock 
bought  in  by  it  for  nonpayment  of  assessments.' 

Approved  in  Tulare  Irrigation  Dist.  v.  Kaweah  Canal  etc.  Co.  (Cal.), 
44  Pac.  663,  purchase  of  part  of  its  own  stock,  until  reissued,  reduces 
stock  of  corporation  to  that  extent. 

72  Cal.  34-37,  13  Pac.  71,  DOLAND  v.  MOONET. 
Description  in  Tax  Deed  held  sufficient. 
Beaffirmed  in  Fox  v.  Townsend,  152  Cal.  55,  91  Pac.  1008. 

72  Cal.  38-46,  1  Am.  St.  Bep.  22,  13  Pac.  144,  FISK  ▼.  CENTRAL 
PACIFIC  B.  B.  CO. 

Employer  Held  Liable  for  Injury  to  child  placed  at  work  upon  dan- 
gerous machine  with  which  he  was  unfamiliar. 

Approved  in  Force  v.  Standard  Silk  Co.,  160  Fed.  1009,  holding  em- 
ployer liable  for  injury  to  boy  of  fourteen  employed  in  silk-mill  and 
injured,  when  alone  in  room  at  noon  hour,  by  dangerous  machinery; 
National  Fire  Proofing  Co.  v.  Andrews,  158  Fed.  299,  85  C.  C.  A. 
526,  holding  employer  liable  for  injury  to  boy,  occasioned  when 
directed  to  work  upon  machinery  with  which  he  was  unfamiliar; 
Lynchburg  Cotton  Mills  v.  Stanley,  102  Va.  596,  46  Q.  E.  910,  child 
between  seven  and  fourteen  presumed  not  to  be  guilty  of  contribu- 
tory negligence  in  action  for  damages  for  injury  in  mill. 

Assumption  of  Bisk  by  minor  employee.  See  note,  1  L.  B.  A.  (n.  s.) 
280.  , 

Duty  of  Master  to  Instruct  and  warn  servants  lis  to  perils  of  em- 
ployment.   See  note,  44  L.  B.  A.  63,  65,  72. 

Knowledge  as  Element  of  employer's  liability.  See  note,  41  L.  B. 
A.  43. 

Person  Injured  by  Negligence  of  fellow-servant  eonourring  with 
negligence  of  master  may  recover  therefor. 
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Approved  in  Gk>rdon  ▼.  Chicago,  Bock  Island  etc.  Ry.  Co.,  129  Iowa, 
753,  106  N.  W.  179,  following  rule. 

Belation  of  Proximate  Oavue  doctrine  to  rule  of  liability  of  master 
for  injuries  to  servant  by  combined  negligence  of  himself  and  a 
fellow-servant.    See  note,  16  L.  R.  A.  819. 

Master's  Liability  to  Servant  volunteering  on  duty  with  which  he 
is  not  charged.    See  note,  85  Am.  St.  Rep.  626. 

Vlce-prlndpalship  Considered  with  reference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  R.  A.  585. 

Vice-prlncipalshlp  as  Determined  with  reference  to  character  of 
act  causing  injury.     See  note,  54  L.  R.  A.  174. 

72  CaL  46-48,  18  Pac.  149,  PEOPLE  ▼.  UABXS. 

Where  Bill  of  Exceptions  Fails  to  show  venue  of  indictment  for 
embezzlement  was  not  proved,  alleged  error  in  venue  is  not  ground 
for  reversal. 

Approved  in  People  v.  Connelly  (Oal.),  38  Pac.  43,  holding  bill  of 
exceptions  showed  venue  of  embezzlement  was  proven. 

72  CaL  53-^,  13  Pac.  148,  EX  PARTE  LEHMKUHL. 

Wliere  Court  had  Jnrisdlction  of  person  convicted,  and  of  offense 
of  which  convicted,  habeas  corpus  does  not  lie. 

Reaffirmed  in  In  re  Talley,  4  Okl.  Or.  400,  112  Pac.  37. 

72  CaL  59>62,  18  Pac.  77,  PEOPLE  v.  CLARY. 

Bobbery  is  Larceny,  With  Element  of  intimidation  or  force  added. 

Approved  in  State  v.  Luhano,  31  Nev.  283,  102  Pac.  262,  holding 
threatening  word  or  gesture  likely  to  create  apprehension  of  danger 
to  be  sufficient  intimidation. 

Cmel  and  Unnimal  Punishments.    See  note,  35  L.  R.  A.  577. 

72  Cal.  62-64,  18  Pac.  150,  PEOPLE  ▼.  MORTON.  , 

Defendant  may  Testify  as  to  Intent  with  which  alleged  criminal  act 

was  done. 

Approved  in  Walker  v.  Chauslor,  153  Cal.  125,  126  Am.  St.  Rep.  61, 

94  Pac.  609,  17  L.  R.  A.  (n.  s.)  455,  reaffirming  rule. 
Right  of  One  to  Testify  as  to  his  intent.     See  note,  23  L.  R.  A. 

(n.  s.)  390. 

72  CaL  66-74, 1  Am.  St.  Bep.  84, 18  Pac.  73,  ANDEBSON  ▼.  GOFF. 

Notice  of  Appeal  is  Sufficient  when  it  identifiee  judgment  appealed 
from  though  mistaken  as  to  date  of  entry. 

Approved  in  Fobs  v.  Johnstone,  158  Cal.  123,  110  Pac.  296,  and  Lar- 
son V.  Larson,  15  Cal.  App.  536,  115  Pac.  342,  both  following  rule.  • 

Discharge  in  Bankruptcy  to  be  Availed  of  as  defense  must  be 
pleaded. 

Approved  in  Lane  v.  Holcomb,  183  Mass.  362,  65  N.  E.  794,  dis- 
charge pleaded  in  arrest  of  judgment  is  too  late. 

Personal  Judgment  Against  Nonresident  on  service  of  summons  by 
publication  supports  execution  sale  of  attached  property. 

Approved  in  MuUenary  v.  Burton,  3  Cal.  App.  266,  84  Pac.  160,  re- 
affirming rule;  Merchants*  Nat.  Union  v.  Buisseset,  15  Cal.  App.  447, 
115  Pac.'^9,  money  judgment  cannot  be  rendered  against  nonresident 
on  service  by  publication;  Smith  v.  Supreme  Lodge  A.  O.  U.  W.,  12 
Cal.  App.  190,  106  Pac.  1103,  although  personal  judgment  obtained  on 
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MI  vice  by  publication  was  set  asidti  plaintiff  still  had  remedy  by 

attachment. 

Validity  of  Personal  JndgmentB  rendered  upon  constructive  terrice. 
See  note,  16  L.  B.  A.  231. 

Affidavit  for  Publication  of  Sumxnona  upheld  where  it  stated  that 
defendant  was  resident  of  another  state. 

Approved  in  Hoffman  v.  Superior  Court,  151  Oa).  390,  90  Pac.  940, 
upholding  affidavit  in  MeEnern«y  suit  as  to  plaintiff's  lack  of  knowl- 
edge, on  information  and  belief,  of  oth«r  claim-ants;  McKnight  v. 
Grant,  13  Idaho,  640,  121  Am.  St.  Bep.  287,  92  Pac.  991,  upholding 
affidavit  for  publication  of  summons  on  nouTesident. 

Affidavits  for  Service  of  Process  by  publication.  See  note,  89  Am. 
St.  Bep.  762. 

Service  of  Process  Snffident  to  constitute  due  process  of  law.  See 
note,  50  L.  B.  A.  582,  583. 

'Torthwith,"  I>ike  'Immediately,^  is  not  to  be  necessarily  construed 
as  fL  time  immediately  succeeding  without  an  interval,  but  an  effectual 
and  lawful  tim«. 

Approved  in  Newlove  v.  Mercantile  Trust  Co.,  156  Cal.  666,  105 
Pac.  976,  holding  mailing  notice  to  creditors  four  days  after  order  to 
be  "forthwith";  Lewis  v.  Curry,  150  Cal.  101,  103  Pac.  496,  holding 
two  days'  delay  in  issuance  and  publication  of  governor's  proclamation 
to  comply  with  statute  requiring  such  acts  to  be  done  "forthwith"; 
Walker  v.  Detroit,  138  Mich.  540,  101  N.  W.  810,  holding  wh«re  tax- 
roll  was  delivered  on  July  Ist,  publication  on  first  seven  days  of  month 
excepting  the  fourth  to  be  "forthwith"  for  six  days  required  by  stat- 
ute. 

Foreign  Judgments.    See  note,  94  Am.  St.  Bep.  553. 

When  Service  of  Process  is  constructive.  See  note,  91  Am.  St.  Bep. 
379. 

72  Oal.  75-78,  13  Pac.  401,  MONTaOMEBT  v.  I.OCKE. 

Measure  of  Damages  for  Destruction  of  fruit-bearing  trees  is  value 
of  such  trees  on  premises  in  growing  state. 

Approved  in  Mogollon  Gold  etc. "  Co.  v.  Stout,  14  N.  M.  260,  91 
Pac.  728,  following  rule;  Griffing  Bros.  Co.  v.  Winfield,  53  Pla.  603,  43 
So.  601,  damages  for  failure  to  cultivate  fruit  trees  for  contract  period 
held  to  be  difference  in  actual  value  of  land  at  end  of  period  and  what 
value  would  have  been  if  contract  had  been  properly  executed;  Louis- 
ville &  Nashville  B.  B.  Co.  v.  Beeler,  126  Ky.  335,  128  Am.  St.  Bep. 
291,. 103  S.  W.  302,  11  L.  B.  A.  (n.  s.)  930,  measure  of  damages  for 
injury  to  orchard  by  fire  held  to  be  value  of  trees  destroyed,  and  de- 
crease of  value  of  those  injured,  and  not  decrease  in  value  of  farm  as. 
whole;  Galveston  etc.  By.  Co.  v.  Warnecke,  43  Tex.  Civ.  App.  87,  95 
S.  W.  602,  loss  in  value  of  land  is  measure  of  damages  for  destruction 
of  orchard;  Oilman  v.  Brown,  115  Wis.  7,  91  N.  W.  22S,  value  of  shade 
trees  to  realty  for  purposes  of  occupancy  is  measure  of  damages  for 
their  destruction. 

Measure  of  Damages  for  Injury  to,  or  destruction  of,  trees.  See 
note,  19  L.  B.  A.  658. 

Liability  for  Damming  Back  Stream.    See  note^  59  L.  B.  A.  820. 
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72\0aL  78-84,  IS  Pae.  162,  TBEDINinOK  t.  BSD  CLOUD  BTO.  MIN. 
00. 

WlL«rt  Berenl  Mlnlaf  OUlnui  are  eaniolidated,  daimant  of  mlneir'* 
lien  need  not  designate  in  claim  amount  due  om  each  property. 

Approved  in  Phillipe  t.  Salmon  Biver  Min.  etc.  Co.,  9  Idaho,  151, 
72  Pac.  886,  and  Peaceable  Greek  Coal  Co.  t.  Jackson,  26  Okl.  9,  108 
Pae.  412,  both  following  rule. 

Workmen  ia  Biill  Located  on  Mino  held  entitled  to  Hen  on  mine. 

Approved  in  Thompson  ▼.  Wise  Boj  etc  Mixk.  Co.,  9  Idaho,  367,  74 
Pac.  960,  and  Park  City  Meat  Co.  t.  Cometock  etc.  Min.  Co.,  36  Utah, 
163,  103  Pac.  261,  both  following  rule. 

72  OaL  86-89,  13  Pac  168,  8PBE0KSL8  T.  OBD. 

Oonrt  Should  Determine  as  Matter  of  Law  that  blazed  tree  as  monu- 
ment controls  over  head  of  arroyo. 

Approved  in  Ldllis  v.  Urrutia,  9  Oal.  App.  559,  99  Pae.  992,  monu- 
ments prevail  ever  calls  for  course  and  distance. 

72  CaL  91-96,  1  Am.  St  Bep.  42,  18  Pac  156,  KBUOEB  T.  WE8TEBN 
FIBE  ETC.  INS.  00. 

iBSoance  of  Inanrance  Policy  with  knowledge  by  company's  agent  at 
time  that  eircumstancee  exist  which  would  render  policy  void  under 
its  conditions   waives  such  condition. 

Approved  in  German  Ins.  Co.  v.  Shader,  68  Neb.  4,  93  N.  W.  974, 
60  L.  B.  A.  918,  following  rule;  Spalding  v.  New  Hampshire  Fire  Ins. 
Co.,  71  N.  H.  443,  52  Atl.  859,  applying  rule  to  clause  against  insurance 
in  oth«r  companies;  Bayley  v.  Employers'  etc.  Aseur.  Corp.  (Cal.),  56 
Pac.  638,  applying  rule  to  false  statem-ent  of  insured  as  to  payment 
for  previous  accidents  on  issuance  of  accident  policy;  dissenting  opin- 
ion in  Maupin  v.  Scottish  etc.  Ins.  Co.,  53  W.  Va.  582,  45  S.  E.  1013, 
majority  holding  iron-safe  clause  not  waived  by  oral  agreement  of 
agent. 

Waiver  of  Provisions  of  Nonwaiver  or  written  waiver  of  conditions 
and  forfeitures  in  policies.    See  note,  107  Am.  St.  Bep.  117,  141. 

Parol  Evidence  Bnle  aa  to  Varsring  or  contradicting  written  con- 
tracts, as  affected  by  doctrine  of  waiver  or  estoppel  as  applied  to 
insurance  policies.    See  note,  16  L.  B.  A.  (n.  s.)  1209. 

72  Oal.  9&-103,  13  Pac.  161,  BEAOH  v.  COOPEB. 

Stockholder  of  Corporation  may  Maintain  action  in  its  behalf 
against  directors  for  recovery  of  moneys  fraudulently  misappropriated 
by  directors. 

Approved  in  Zuelly  v.  Casper,  160  Ind.  460,  67  N.  E.  105,  63  L.  B. 
A.  133,  taxpayer  may  maintain  action  against  county  auditor  and 
commissioners  for  restitution  by  former  of  money  illegally  allowed  to 
latter  in  excess  of  fees;  McConnell  v.  Combination  Min.  etc.  Co.,  30 
Mont.  249,  104  Am.  St.  Bep.  709,  76  Pac.  147,  demand  on  officers  of 
corporation  to  bring  suit  for  their  misappropriation  of  its  funds  is  not 
condition  precedent  to  right  of  action  by  minority  stockholders. 

Actions  by  Stockholden  in  Behalf  of  corporations.  See  note,  97 
Am.  St.  Bep.  45. 

72  OaL  104-107,  13  Pac  163,  FOOT  v.  BCUBPHT. 

Defendant  in  Ejectment  cannot  Plead  as  defense  title  in  third  per- 
son. 

Beaffirmed  in  Dondero  v.  O'Hara,  3  CaL  App.  637,  86  Pac  987. 
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Placing  Findlngi  of  Facti  among  eonchiBioii'B  of  law  cannot  chang« 
their  character. 

Approved  in  Adams  ▼.  Hopkins  (Cal.),  69  Pae.  235,  following  rule. 

72  OaL  107-110,  13  Pac.  164,  ESTATE  OF  BEISWALTEB. 

Error  in  Instruction  la  not  Ground  for  reversal  when  jury  would 
have  been  bound  to  find  as  they  did  in  any  event. 

Approved  in  Hamlin  v.  Pacific  Electric  By.  Co.,  150  Cal.  783,  89 
Pac.  1112,  Eeta/te  of  Dolbeer,  149  Cal.  230,  86  Pac.  607,  Greene  v.  Mur- 
dock,  1  Cal.  App.  139,  81  Pac.  994,  and  People  r.  Taggart,  1  Cal.  App. 
426,  82  Pac.  397,  all  following  rule. 

72  Oal.  114-117,  13  Pac  170,  IN  BE  UNEHAN. 

PoUce  Power  of  City  Extends  to  regulating  keeping  of  cows  within 
certain  limits  in  city. 

Approved  in  Grumbach  ▼.  Lelande,  li54  Cal.  684,  98  Pac.  1061,  up- 
holding ordinance  prohibiting  wholesale  liquor  business  within  certain 
limdta  of  city;  St.  Lrouis  v.  Fischer,  167  Mo.  F62,  664,  99  Am.  St.  Bep. 
614,  67  S.  W.  874,  875,  64  L.  B.  A.  679,  upholding  ordinance  restricting 
dairies  within  city  limits. 

Municipal  Oorporationa.    See  note,  99  Am.  St.  Bep.  623. 

Municipal  Power  Over  Nuisances  affecting  safety,  health,  and  per- 
sonal comfort.     See  note,  38  L.  B.  A.  332,  335. 

Power  of  Municipal  Corporations  to  define,  prevent,  and  abate  nui- 
sances.   See  note,  36  L.  B.  A.  601. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.     See  note,  39  L.  B.  A.  456. 

72  Cal.  117-120,  13  Pac.  168,  PEOPLE  ▼.  HUFF. 

Instance  Wbere  It  was  Held  that  view  of  scene  of  homicide  by  Jury 
was  made  in  presence  of  judge  and  defendant. 

Distinguished  in  Elias  v.  Territory,  9  Ariz.  11,  76  Pac.  609,  uphold- 
ing view  by  jury  made  on  motion  of  defendant,  though  in  absence  of 
defendant  or  judge,  where  no  evidence  taken  during  view. 

72  Cal.  120-123,  13  Pac.  219,  WILLIAMS  T.  SOUTHEBN  PACIFIO 
B.  B.  CO. 

Care  Due  to  Sick,  Infirm,  or  helpless  persons,  with  whom  no  contract 
relation  is  sustained.    See  note,  69  L.  B.  A.  523,  524,  544. 

72  Cal.  125-131,  13  Pac.  310,  EX  PABTE  FISKE. 

Ordinance  Prohibiting  Alteration  of  Wooden  building  within  fire 
limits  except  on  approval  of  fire  wardens  held  valid. 

Approved  in  Westport  v.  MulhoUand,  84  Mo.  App.  326,  reaffirming 
rule;  In  re  Newell,  2  Cal.  App.  768,  84  Pac.  226,  upholding  ordinance 
against  erection  of  tents  within  fire  limits;  Merced  Falls  Gas  etc.  Co. 
V.  Turner,  2  Cal.  App.  723,  84  Pac.  240,  upholding  ordinance  ordering 
change  of  light  company's  position  on  streets  of  lighting  company's 
poles;  Pacific  States  Supply  Co.  v.  San  Francisco,  171  Fed.  734,  hold- 
ing void  ordinance  prohibiting  operation  of  stone  quarry  in  city  limits; 
Cochran  v.  Preston,  108  Md.  232,  129  Am.  St.  Bep.  432,  70  Atl.  115,  23 
L.  B.  A.  (n.  s.)  1163,  upholding  ordinance  restricting  height  of  build- 
ings; Fellows  V.  City  of  Charleston,  62  W.  Va.  670,  125  Am.  St.  Bep. 
990,  59  S.  E.  625,  13  L.  B.  A.  (n.  s.)  737,  upholding  ordinance  requiring 
permit  to  build  house. 
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Ooastitationality  of  Building  Begnlfttioiis.  See  note,  93  Am.  St.  Rep. 
409. 

Municipal  Power  Over  Boildingi  and  other  stmeturee  as  nuisancea. 
See  note,  38  L.  R.  A.  170. 

Provision  Beq:iiicing  Ordinance  to  be  published  five  euceeuive  daye 
Ib  complied  with,  though  Sunday  intervened  during  period. 

Approved  in  Porter  ▼.  Boyd  Paving  etc.  Co.,  214  Mo.  Id,  112  S.  W. 
239,  following  rule. 

Validity  of  Ordinance  Vesting  in  officer's  discretion  as  to  subject 
matter.    See  note,  1  L.  R.  A.  (n.  s.)  941. 

Oonstitational  Equality  of  Privileges,  immunities  and  protection. 
See  note,  14  L.  R.  A.  5M. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  R.  A.  456. 

72  OaL  13^145,  13  Pac.  315,  CANNON  v.  HANDLET. 

Deed  Delivered  in  Escrow  takes  effect  upon  performance  of  condi- 
tion on  which  it  was  delivered. 

Approved  in  Flanagan  v.  Great  Cent.  Land  Co.,  45  Or.  341,  77  Pac. 
487,  following  rule. 

Nature  and  Elements  of  Escrows.  See  note,  130  Am.  St.  Rep.  939, 
940. 

Upon  Performance  of  Conditions  of  escrow,  depositary  becomes 
custodian  of  grantee,  holding  deed  for  him,  and  his  possession  is  that 
of  grantee. 

Approved  in  Hartley  v.  Eraser,  16  Cal.  App.  565,  117  Pac.  685,  hold- 
ing complaint  against  A  and  bank  which  was  escrow  holder  stated 
no  cause  of  action  against  bank. 

Authority  of  Custodian  of  Deed  to  hold  as  escrow  need  not  be  in 
writing. 

Approved  in  Manning  v.  Foster,  49  Wash.  544,  126  Am.  St.  Rep.  876, 
96  Pac.  234,  18  L.  R.  A.  (n.  s.)  337,  and  Tharaldson  v.  Everts,  87  Minn. 
171,  91  N.  W.  468,  both  following  rule. 

Distinguished  in  Womble  v.  Wilbur,  3  Cal.  App.  547,  86  Pac.  921, 
where  written  instructions  to  escrow  were  full  and  complete^  escrow 
not  bound  by  attempted  oral  modification. 

Proof  of  Escrow  Agreement  by  parol.  See  note,  18  L.  R.  A.  (n.  s.) 
337. 

Subsequent  Purchaser  from  Grantors  with  notice  of  prior  deed  takes 
only  what  remains  in  grantor. 

Approved  in  May  v.  Emerson,  52  Or.  271,  96  Pac.  1065,  reaffirming 
rule;  Zenda  Mining  ft  Milling  Go.  v.  Tiffin,  11  Cal.  App.  65,  104  Pac. 
12,  holding  no  judgment  lien  created  when  whatever  interest  judg- 
ment debtor  had  in  property  was  conveyed  prior  to  docketing  of  judg- 
ment.    , 

72  CaL  154-157,  13  Pac.  321,  DAIiT  v.  SAN  FRANOISOO. 

Those  Dealing  With  City  must  see  to  it  that  its  agents  have  power 
to  act. 

Approved  in  Citizens'  Bank  v.  City  of  Spencer,  126  Iowa,  106,  101 
N.  W.  645,  city  not  liable  for  amoant  of  sewer  assessment  certificates 
which  had  been  declared  invalid  on  ground  of  invalidity  of  ordinance 
for  work;  Austin  Mfg.  Co.  v.  Twin  Brooks  Twp.,  16  S.  D.  132,  91  N.  W. 
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472y  denying  recovery  against  township  for  road  machine  purchased 
by  superTisors  without  authority. 

72  Cal.  167-160, 12  Pac.  74,  13  Pac.  S2S,  DUFFT  T.  GBEENEBAUM. 

On  Appeal  from  Judgment  awarding  injunction  and  damages,  under- 
taking purporting  to  stay  execution  is  insufficient  under  sections  040 
and  941,  Code  of  Civil  Procedure. 

Distinguished  in  Edminston  ▼.  Steele,  12  Idaho,  616,  617,  87  Pac. 
678,  and  Edwards  v.  Superior  Court,  159  Cal.  713,  715,  115  Pac.  650, 
651,  both  holding  bond  on  appeal  from  justice  court  good  as  appeal 
bond  though  insufficient  to  stay  execution. 

72  Oal.  161-163,  13  Pac.  403,  SAN  F&AN0I8C0  SAVINOS  UNION  T. 
ICTERa 

Appeal  will  not  be  DismiBsed  on  ground  of  consent  to  judgment  un^ 
less  record  clearly  shows  consent. 

Approved  in  Hibemia  Savings  etc.  Society  ▼.  Waymire,  152  Cal. 
288,  92  Pac.  646,  dismissing  appeal  from  consent  judgment. 

Buperior  Court  cannot  Amend  its  judgment  while  appeal  therefrom 
is  pending. 

Approved  in  In  re  Bullard's  Eatate  (Cal.),  31  Pac.  1120,  and  Hynea 
T.  Barnes,  30  Moot.  28,  75  P£C.  524,  both  following  rule. 

72  Oal.  164-166,  13  Pac.  404,  ESTATE  OF  STEVENSON. 

Nonresident  Surviving  Widow  may  nominate  administrator. 

Approved  in  Estate  of  Bedell,  3  Cof.  Prob.  81,  reaffirming  rule; 
Estate  of  Bergin,  3  Cof.  Prob.  291,  public  administrator  is  not  entitled 
to  letters  of  administration  with  will  annexed,  ae  against  resident 
devisee  in  foreign  will  who  files  authenticated  copy  thereof  and  of  its 
foreign  probate  with  petition  for  letters. 

Bight  of  One  First  Entitled  to  administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1162. 

Bight  of  Nonresidents  to  Act  as  executors  or  administrators.  See 
note,  1  L.  R.  A.  (n.  s.)  347. 

Code  of  OivU  Procedure,  Section  1366,  does  not  conflict  with  section 
1383. 

Approved  in  Estate  of  Griffiths,  3  Oof.  Prob.  549,  554,  as  between 
nominee  of  nonresident  brothers  of  intestate  and  public  administrator, 
latter  is  entitled  to  letters. 

72  Cal.  166-170,  13  Pac.  471,  TOWN  OF  DIXON  ▼.  MAYERa 

Lands  Within  Limits  of  Municipal  Corporation  but  used  solely  as 
farm  lands  are  subject  to  municipal  taxation. 

Approved  in  Atherton  v.  Village  of  Eseex  Junction,  83  Vt.  226,  74 
Atl.  1121,  following  rule. 

Municipal  Taxation  of  Bural  Lands.    See  note,  34  L.  R.  A.*196. 

Power  of  Legislatore  to  Annex  territory  to  municipalities.  See  note, 
27  K  R.  A.  741. 

72  Oal.  170-177,  18  Tws.  406,  SAN  LEANDBO  y.  LE  BBETON. 

Sale  of  Land  in  City  Blocks,  laid  out  by  owner,  with  reference  to 
map  showing  certain  land  aa  public  park,  dedicates  such  land  as  pub- 
Ue  park. 
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Approved  in  E^ans  t.  BlankensMp,  4  Ariz.  815,  89  Pac.  813,  Florida 
etc.  By.  Co.  v.  Worley,  49  Fla.  306,  38  So.  621,  Village  of  Riverside  v. 
HacLain,  210  111.  320,  102  Am.  St.  Rep.  164,  71  N.  E.  412,  66  L.  B.  A. 
286,  and  Sonadzki  t.  Salt  Lake  City,  36  Utak,  134,  104  Pac.  113,  all 
following  rule;  Eareka  v.  Croghan  (Cal.),  19  Pac.  486,  conveyance 
of  land  by  reference  to  streets  on  map  of  city  together  with  five  yean' 
use  of  streets  held  to  constitute  complete  dedication  of  streets. 

AflBeBsmeiit  of  Patdie  Square  to  private  person  and  payment  of  tazM 
by  him  does  not  estop  public  from  claimiog  under  dedication. 

Approved  in  Evans  v.  Blankenehip,  4  Ariz.  316,  39  Pac.  814,  follow- 
ing rule;  People  v.  Kerber,  152  Cal.  734,  125  Am.  St.  Bep.  93,  93  Pac. 
879,  title  to  public  tide  lands  cannot  be  affected  by  reason  of  negli- 
gence of  public  agenta;  Myers  v..  Oceanside,  7  Cal.  App.  94,  93  Pac. 
689,  evidence  as  to  how  property  was  assessed  on  city  assessment-roll 
held  immaterial  in  action  to  quiet  title  to  land  claimed  by  city  as 
park;  Boise  City  v.  Hon,  14  Idaho,  282,  94  Pac  170,  assessment  of 
street  for  taxation  held  not  to  impair  public  right  thereto;  Loekey 
V.  City  pf  Bozeman,  42  Mont.  398,  113  Pac.  290,  listing  for  taxation 
by  assessor  of  part  of  city  street  held  not  to  estop  city  from  claiming 
it  by  preseriptioB. 

Bight  to  Acquire  Title  by  adverse  possession  to  lands  devoted  to 
public  use.    See  note,  87  Am.  St.  Rep.  779,  780. 

Formal  Acceptance  is  not  Necessary  to  make  complete  dedication  of 
public  square. 

Approved  in  Myers  v.  Oceanside,  7  Cal.  App.  92,  93  Pac.  688,  holding 
acceptance  of  offer  of  dedication  not  shown. 

AbaadonmeAt  of  Highway  by  Nonnser,  or  otherwise  than  by  act  of 
authorities.    See  note,  26  L.  B.  A.  453. 

72  Cal.  178-179,  13  Pac.  473,  BENNETT  T.  HOBBO. 

Trial  Court  may  Grant  New  Trial  when  of  opinion  verdict  is  con- 
trary to  weight  of  evidence. 

Approved  in  Tatkwell  v.  Cedar  Bapids,  122  Iowa,  57,  97  N.  W.  98, 
upholding  action  of  trial  judge  in  setting  aside  verdict  in  action  for 
personal  injuries  because  inadequate. 

Inadequacy  of  Damages  as  <}round  for  setting  aside  verdict.  See 
note,  47  L.  B.  A.  50,  51. 

72  CaL  180-183,  1  Am.  St.  Bep.  45,  13  Pacl  478,  PIEBOE  ▼.  GEBMAN 
8AVINQ6  Ik  LOAN  800IETT. 

Pnrchaaer  of  BeTorsionary  Interest  in  real  estate  with  full  knowl- 
edge of  nuisance  thereon,  for  which  owner  would  be  liable,  assumes 
liability  for  damages  caused  by  such  nuisance  subsequent  to  his  pur- 
chase. 

Distinguished  in  Caatle  v.  Smith  (Cal.),  36  Pac.  861,  notice  to  gran- 
tee that  erection  on  land  by  his  grantor  is  nuisance  is  essential  to 
right  of  party  injured  thereby  to  maintain  action  to  abate. 

Liability  of  Property  Owner  for  nuisance  which  he  did  not  create. 
See  note,  86  Am.  St.  Bep.  514. 

Liability  to  Third  Persons  of  lessors  of  personal  property.  See 
notesi  92  Am.  St.  Rep.  532;  26  L.  R.  A.  202. 
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72  Oat  183-187,  IS  Pac.  476,  PALBiEB  ▼.  OALVIN. 

When  Defendajit  la  Mere  Introdar  on  land  claimed  hj  plaintiff 
under  act  of  CongresBy  July  1,  1870,  hm  cannot  be  permitted  to  show 
plaintiff  was  not  benefleiary  nnder  that  act. 

Beaffinned  in  Gulvin  t.  White,  169  Gal.  80O,  116  Pac.  43. 

72  CaL  102-193,  13  Pac.  476,  TTBBELL  ▼.  BALDWIN. 

Entry  or  Becord  Necessary  to  complete  judgment  or  order.  Bee 
note,  28  L.  B.  A.  627. 

72  CaL  197-199,  13  Pac  491,  OOIAEBT  T.  RANKIN. 

Sexrant  Engaged  In  Working  about  defective  machinery  is  not 
guilty  of  contributory  negligence  in  so  doing  unless  he  knows,  or  might 
have  known,  by  reason  of  defect  employment  involved  danger. 

Approved  in  West  Pratt  Coal  Co.  v.  Andrews,  150  Ala.  376,  43  So. 
351,  servant  injured  while  working  on  defective  trestle  not  chargeable 
with  knowledge  of  defect. 

Contributory  Negligence  in  Entering  or  remaining  in  an  employment. 
See  note,  49  L.  B.  A.  3&. 

72  Cal.  199-205,  13  Pac.  498,  PEOPLE  ▼.  SAN  FBANCISOO  SAV- 
INOS  UNION. 

Savings  Bank  cannot  Pay  as  dividends  interest  earned  but  not  actu- 
ally collected,  though  amply  secured. 

Approved  in  Siegman  v.  Maloney,  63  N.  J.  Eq.  437,  51  Atl.  1009, 
stockholder  cannot  compel  directors  to  repay  to  corporation  dividends 
paid  out  of  capital  stock,  assets  of  corporation  not  being  insufficient 
to  pay  creditors;  American  Steel  etc.  Co.  v.  Eddy,  130  Mich.  268,  89 
N.  W.  962,  stockholder  of  insolvent  corporation  liable  to  ereditor  for 
amount  of  capital  stock  paid  him  as  dividends. 

72  Cal.  20&-206,  13  Pac.  496,  LAWIJUEt  ▼.  UNFOBTH. 

Court  baa  Legal  Discretion  to  excuse  juror  for  bias. 

Approved  in  McKernan  v.  Los  Angeles  Gas  etc.  Co.,  16  Cal.  App. 
283,  116  Pac.  678,  holding  error  in  excusing  jurors  on  mere  state- 
ment that  they  were  customers  of  defendant,  a  gas  company,  is  not 
prejudicial  to  defendant  where  it  was  not  thereby  prevented  from 
securing  impartial  jury. 

72  Cal.  207-212,  13  Pac.  684,  BICHABDS  ▼.  DONNEB. 

Deed  Given  by  Qrantor  when  in  great  physical  weakness  under 
mistaken  impression  as  to  its  effect  will  be  set  aside. 

Approved  in  Paulter  v.  Manuel,  25  Okl.  69,  108  Pac.  753,  setting 
aside  conveyance  made  by  weak-minded  grantee. 

72  Cal.  212-217,  13  Pac.  500,  PEOPLE  ▼.  KALKMAN. 

Evidence  and  Instructlona  as  to  Character  of  accused.  See  note, 
20  L.  B.  A.  614. 

72  Cal.  217-223,  13  Pac.  603,  HEINE  T.  TBEADWELL. 

To  Justify  Setting  Aside  Judgment,  aggrieved  party  must  make 
clear  showing  of  excusable  neglect. 

Approved  in  Victor  Power  and  Mining  Co.  v.  Cole,  11  Cal.  App. 
502,  105  Pac.  760,  refusing  to  set  aside  second  default  judgment. 
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Tender  or  Payment  m  Ckmdition  Precedent  to  suit  for  speciile  per- 
formance of  option  contract  to  convey  realty.  See  note,  24  L.  B.  A. 
(n.  s.)   93. 

72  Oal.  224-227,  13  Pac  627,  WOOD  ▼.  BBU8H. 

When  Note  is  Indorsed  After  Maturity,  any  defense  which  ex- 
isted in  favor  of  maker  at  time  of  indorsement  may  be  set  up 
against  it. 

Approved  in  State  Bank  of  Fillmore  v.  Hayes,  16  S.  D.  369,  92 
N.  W.  1069,  applying  rule  to  non-negotiable  note. 

Setoff  Against  Assignee  of  Commercial  Paper  of  claim  against 
assignor.     See  note,  23  L.  B.  A.  329. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  758,  789,  793. 

Supplemental  Answer,  Though  Marked  by  clerk  as  filed,  is  not  part 
of  judgment-roll  until  order  permitting  it  to  be  filed  has  been  ob- 
tained. 

Distinguished  in  Segerstrom  v.  Scott,  16  Cal.  App.  261,  116  Pac. 
692,  in  absence  of  bill  of  exceptions  or  statement  of  case,  where 
appeal  is  on  judgment-roll  alone,  orders  allowing  or  refusing  amend- 
ments to  pleadings  are  not  part  of  record  which  appellate  court  may 
review. 

72    Oal.    232-236,    1    Am.    St.    Bep.    48,    13    Pac    621,    DOBE    ▼• 
DOXJGHEBTT. 
Judgment  Lion.    See  note,  114  Am.  St.  Bep.  906. 

72  Cal.  236-243,  13  Pac.  622,  MANI.ET  ▼.  CUNNINGHAM. 

''Lands  Snitablo  for  Cultivation"  means  lands  which  by  ordinary 
farming  processes    are  fit  for  agricultural  purposes. 

Approved  in  Bobinson  v.  Eberhart,  148  Cal.  499,  500,  83  Pac.  454, 
following  rule;  Moran  v.  Bonynge,  1<57  Cal.  299,  107  Pac.  314,  hold- 
ing it  must  be  alleged  in  affidavit  on  application  to  purchase  that 
land  was  unfit  tor  cultivation  to  giv«  right  to  purchase  full  section. 

Under  Section  S,  Article  XVn,  Constitution,  state  land  can  only  be 
sold  to  actual  settler  although  application  of  nonsettler  was  filed 
before  Constitution  took  effect. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  617,  112  Pac.  67, 
upholding  right  of  state  to  withdraw  from  sale  lands  for  which  ap- 
plication to  purchase  was  already  filed;  Boggs  v.  Ganeard,  14^  Cal. 
715,  84  Pac.  197,  holding  "suitable  for  cultivation"  refers  to  condi- 
tion of  land  at  time  of  initiation  of  proceeding  to  purchase. 

72  CaL  248-251,  1  Am.  St.  Bep.  61,  13  Pac.   655,   SULLIVAN  ▼. 


Befuaal  to  AUow  Counsel  to  read  law  books  or  argue  law  to  jury 
is  not  error. 

Approved  in  People  v.  Denomme  (Cal.),  56  Pac.  99,  use  of  in- 
structions in  argument  to  jury  within  discretion  of  court. 

Operation  of  Business  Under  Municipal  permission  does  not  au- 
thorize maintenance  of  nuisance. 

Approved  in  Judson  v.  L.  A.  Suburban  Gas  Co.,  157  Cal.  173,  106 
Pae.  583,  upholding  injunction  against  nuisance  created  by  gasworks. 
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Effect  of  LegifllatlTO  Authority  apon  li&bilit7  for  private  nuisance. 
See  note,  1  L.  B.  A.  (n.  b.)  111. 

PreBom^tion  That  OommlnioiL  of  Nuisaaco  was  not  by  statutorj 
anthority.    See  note,  70  L.  B.  A.  597. 

Complaint  to  Abate  Nnisaace  Siwtained. 

Approved  in  Donahue  v.  Stockton  Gas  etc  Go.,  6  Cal.  App.  2S0, 
92  Pac.  198,  complaint  held  to  state  caose  of  action  for  abatement 
of  nuisance. 

Action  to  Abate  Nuisance  is  Action  in  equity,  and  verdict  of  jury 
is  merely  advisory. 

Beaffirmed  in  Meek  v.  De  Latour,  2  Cal.  App.  263,  Sd  Pac.  301. 

Ihity  and  Zdabllity  of  Land  Owners  to  adjoining  proprietors.  See 
note,  123  Am.  St.  Bep.  567. 

Actions  Against  Two  or  More  Persons  creating  or  maintaining  a 
nuisance.    See  note,  118  Am.  St.  Bep.  872. 

Smoke  and  Soot  as  nuisances.  See  notes,  88  Am.  St.  Bep.  805;  106 
Am.  St.  Bep.  429. 

72  CaL  251-254,  IS  Pac.  689,  MOOBE  ▼.  OAMPBELIi. 

Objection  That  Finding  is  not  Within  Issues  cannot  be  made  for 
first  time  on  appeal.    - 

Approved  in  Peck  v.  Noll,  154  Cal.  364,  97  Pac.  866,  following  rule. 

Distinguished  in  Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116  Pac. 
308,  objection  that  findings  do  not  support  judgment  appealed  from 
may  be  made  for  first  time  on  appeal. 

72    Oal.    254-269,    1    Am.    St.    B^.    55,    13    Pac.    659,    BABBY    T. 


Person  Maintaining  Trap-door  in  sidewalk  without  license  is  liable 
for  injury  of  passer-by  who  falls  in. 

Approved  in  Stockton  Automobile  Co.  ▼.  Confer,  154  Cal.  405,  97 
Pac.  833,  holding  superintendent  of  streets  liable  for  injury  to  auto- 
mobile caused  by  failure  to  post  warning  of  obstruction  in  street 
undergoing  repairs;  Bowley  v.  Mangrum  &  Otter,  3  Cal.  App.  233, 
84  Pac.  998,  holding  property  owner  liable  for  injury  to  pedestrian 
caused  by  opening  trap-door  in  sidewalk  from  beneath;  Wile  v.  Los 
Angeles  Ice  etc.  Co.,  2  Cal.  App.  191,  83  Pac.  272,  holding  property 
owner  liable  for  injury  to  pedestrian  caused  by  projecting  spike  in 
sidewalk;  Merchants'  Ice  &  Cold  Storage  Co.  v.  Bargholt,  129  Ky. 
72,  110  S.  W.  36S,  holding  company  leaving  cake  of  ice  on  sidewalk 
liable  for  injury  to  pedestrian  falling  over  it;  Anderson  v.  Feutsch, 
31  Nev.  505,  103  Pac.  1014,  party  making  excavation  on  sidewalk  is 
liable  for  injury  to  pedestrian  falling  in;  Shippers'  etc.  Co.  v.  David- 
son, 35  Tex.  Civ.  App.  562,  80  S.  W.  1035,  company  maintaining 
gangway  across  street  without  authority  from  city  is  liable  for 
injury  resulting  to  one  using  street;  Barker  v.  Ohio  etc.  B.  B.  Co., 
51  W.  -Va.  426,  90  Am.  St.  Bep.  808,  41  S.  E.  149,  holding  railroa.i 
liable  for  injury  to  passenger  who  unconsciously  stepped  back  into 
hole  on  station  platform. 

Liability  of  Property  Owner  for  accident  caused  by  defective  side- 
walk in  front  of  premises.    See  note,  106  Am.  St.  Bep.  365. 

Liability  of  Property  Owner  in  respect  to  coal  holes  in  sidewalks. 
See  note,  109  Am.  St  Bep.  774. 
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IiUbiUty  of  Property  Owners  to  persons  injured  hj  nonrepair  of 
streets.    See  note,  115  Am.  St.  Bep.  994. 

Excavations  Under  Htfi^bways.    See  note,  14  L.  B.  A.  398. 

Liability  of  Mnnicipsl  Corporations  for  injuries  caused  bj  defective 
streets.    See  note,  117  Am.  St.  Bep.  1064. 

Liability  for  Acts  of  Independent  Oontractor  where  injuries  result 
from  nonpertormanee  of  absolute  duties  of  employer.  See  note,  ,6G 
L.  B.  A.  124. 

72  Cat  259-264,  13  Pac.  687,  HOPKINS  ▼.  WIABD. 

Ssle  of  Several  Parcels  of  Land  in  one  lot  under  foreclosure  up- 
held. 

Approved  in  Bechtel  v.  Wier,  152  Cal.  448,  93  Pac.  78,  15  L.  B. 
A.  (n.  s.)  459,  upholding  sale  en  masse  when  no  bids  had  been 
made  for  parcels  offered  separately. 

Miseellaneous.^Cited  in  Hopkins  v.  Wiard  (Cal.),  13  Pac.  680, 
companion  case. 

72  CaL  264r-267,  18  Pac.  661,  8TEWABT  ▼.  SPAULDINO. 

Assignee  of  Plaintiil  Pending  Suit  may  be  substituted  as  plaintiif| 
or  he  may  prosecute  suit  in  name  of  original  plaintiff. 

Approved  in  Sykes  v.  Beck,  12  N.  D.  252,  96  N.  W.  846,  refusing 
to  dismiss  appeal  on  ground  appellant  assigned  subject  matter  after 
judgment  and  before  appeal  was  taken. 

Interest  on  Foreign  Judgment  enforced  in  this  state  should  be  al- 
lowed according  to  law  of  foreign  state. 

Distinguished  in  Dorr  Cattle  Co.  v.  Des  Moines  N«it.  Bank,  127 
Iowa,  165,  damages  for  malicious  prosecution  determined  by  lex  fori. 

Conflict  of  Laws  as  to  Measure  of  damages.  See  notes,  91  Am. 
St.  Bep.  735,  737;  56  L.  B.  A.  309. 

When  Statute  of  Limitations  will  Oovem  Action  in  another  state 
or  country.     See  note,  48  L.  B.  A.  640. 

Applicability  to  NonresidentB  of  Provision  suspending  limitations 
until  "return"  of  absent  defendant.     See  note,  25  L.  B.  A.  (n.  s.)  25. 

72  Cal.  267-270,  13  Pac  685,  OBEEN  v.  CABOTTA. 

Bight  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to 
or  from  lands  of  another.    See  note,  85  Am.  St.  Bep.  725. 

72  CaL  270-278,  13  Pac.  690,  HEFFLON  v.  BOWEBa 
Injunction  Granted  ex  Parte  cannot  be  set  aside  on  showing  by 

defendant  matter  complained  of  has  been  abated,  unless  notice  is 

given  to  plaintiff  of  motion  to  dissolve. 

Approved  in  Thayer  v.  Bellamy,  9  Idaho,  5,  71  Pac.  545,  holding 

on  such  application  plaintiff  may  present  opposing  affidavits. 

72  CaL  290-293,  13  Pac.  856,  TTLEB  v.  PBESLET. 

Writ  of  Error  to  Supreme  Court  of  United  States  only  operates  as 
supersedeas  when  judgment  against  which  writ  is  directed  requires 
some  process  for  its  enforcement. 

Approved  in  Clute  v.  Superior  Court,  155  Cal.  18,  123  Am.  St. 
Bep.  54,  99  Pac.  364,  appeal  in  injunction  suit  held  to  operate  as 
supersedeas  when  injunction  granted  was  mandatory  in  effect  though 
prohibitory  in  form* 
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Bight  of  DiBbarred  or  Suspended  Attorney  or  unlicensed  person  to 
transact  legal  business  for  another.  Bee  note,  24  L.  R.  A.  (n.  s.) 
756. 

72   Cal.    293-297,    1   Am.    St.   Bep.    60,   18   Pac.    858»    PALMER   T. 
HOWARD. 

Whether  Contract  is  Executory  Contract  of  sale  is  question  of  inten- 
tion— contract  herein  held  to  pass  title  to  vendee. 

Cited  in  Freed  Furniture  &  Carpet  Co.  v.  Sorensen,  28  Utah,  429, 
430,  107  Am.  St.  Rep.  731,  79  Pac.  567,  568,  holding  contract  to  be 
conditional  sale;  Studebaker  Bros.  y.  Maw,  13  Wyo.  367,  110  Am.  St. 
Rep.  1001,  80  Pac.  153,  holding  contract  to  be  conditional  sale, 
although  vendee  was  bound  to  pay  purchase  price  whether  or  not 
vendor  chose  to  retake  property  on  default. 

What  Constitntes  a  Transaction  or  Sale.  See  note,  94  Am.  St.  Rep. 
235,  239. 

Bona  Fide  Purchasers  from  Person  to  whom  personal  property  is 
delivered  under  executory  contract  of  sale  get  no  valid  claim  to 
property. 

Approved  in  Liver  v.  Mills,  155  Cal.  462,  101  Pac.  300,  following 
rule;  Runge  v.  Wilson,  7  Cal.  App.  579,  95  Pac.  179,  upholding  sale 
of  personal  property  of  decedent  by  executrix  without  notice  of 
bill  of  sale  given  by  decedent,  possession  not  having  changed. 

Mortgages  of  Personal  Property  to  be  valid  against  third  persons 
must  observe  legal  formalities. 

Approved  in  Hopper  v.  Keys,  152  Cal.  494,  92  Pac.  1020,  failure 
to  record  mortgage  in  county  to  which  mortgaged  property  was 
removed  avoids  it  as  to  creditors  of  mortgagor. 

Retention  of  Title  to  Personalty  until  payment  as  characterizing 
sale  as  executory.     See  note,  5  L.  R.  A.  (n.  s.)  476. 

Bight  of  One  Leaying  Chattels  in  another's  possession  as  against 
latter's  vendee  or  creditors.     See  note,  25  L.  R.  A.  (n.  s.)  785. 

72  Cal.  297-303,  13  Pac.  863,  CABBOLL  ▼.  OIBABD  FIBE  INa  CO. 

Notice  of  Loss  is  Waived  where  insurer  makes  no  objection  to  lack 
of  notice  but  joins  in  proceedings  to  determine  loss  by  arbitration. 

Approved  in  McCoUough  v.  Home  Ins.  Co.,  155  Cal.  663,  664, 
102  Pac.  816,  statements  of  adjuster  held  to  constitute  waiver  of 
notice  of  loss;  Allen  v.  Phoenix  Assur.-  Co.,  12  Idaho,  663,  88  Pac. 
247,  8  L.  R.  A.  (n.  s.)  903, ^notice  and  proof  of  loss  held  waived 
by  refusal  of  agent  to  pay  on  other  grounds. 

Explained  in  Winchester  v.  North  British  etc.  Co.,  160  Cal.  6,  7, 
116  Pac  65,  fire  policy  requiring  written  notice  of  appointment  of 
appraisers  by  either  party  and  providing  that  loss  shall  be  payable 
sixty  days  after  proof  of  damage  and  award  by  appraisers  when  re- 
quired, requires  insurer  desiring  appraisement  to  serve  written  notice 
within  sixty  days  after  proof  of  loss. 

Agreements  to  Arbitrate.    See  note,  15  L.  R.  A.  143. 

Where  Contract  of  Insurance  requires  submission  to  arbitration, 
offer  to  arbitrate  is  condition  precedent  to  right  to  sue  on  policy. 

Approved  in  Lew  v.  Commercial  etc.  Ins.  Ca,  15  N.  D.  364,  107  N. 
W.  61,  Graham  v.  German-American  Ins.  Co.,  75  Ohio  St.  401,  79  N. 
E.  932,  15  L.  R.  A.  (n.  s.)  1055,  Grady  v.  Home  Fire  &  Marine  Ins.  Co., 
27  R.  L  442,  63  Atl.  175,  4  L.  R.  A.  (n.  s.)  288,  and  Southern  Home 
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Ibs.  Go.  t.  Faalkii«r,  57  Fl«.  197,  131  Am.  St.  R«p.  10^8,  49  So.  543, 
all  following  rule;  Bemhard  v.  Rochester  Grerman  Xne.  Co.,  79  Conn. 
396^  65  Atl.  137,  insured  maj  sue  on  policy  when  award  failed  without 
fault  of  either  party;  Vernon  Ins.  Co.  v.  Maitlen,  158  Ind.  399,  63  N. 
E.  757,  failure  of  appraisers  to  agree  held  not  to  waive  condition,  but 
parties  must  select  other  appraisers. 

Distinguished  in  Williams  v.  Branning  Mfg.  Co.,  154  N.  C.  209,  70 
S.  B.  291,  agreement  to  submit  to  arbitration  liability  and  loss  under 
contract  not  eonsummated  by  award  is  void,  and  does  not  bar  action 
on  contract. 

Arbitration  ai  Condition  Precedent  to  action  on  insurance  policy. 
See  note,  15  L.  B.  A.  (n.  s.)  1063,  1065. 

Bffect  of  Failure  of  Arbitration  under  provision  of  insurance  policy. 
See  note,  4  L.  B.  A.  (n.  s.)  290. 

In  Action  on  Insurance  Policy  providing  fo>r  submission  of  loss  to 
arbitration  complaint  must  allege  award,  or  show  it  was  prevented  by 
insurer. 

Approved  in  Gray  t.  Reliable  Ins.  Co.,  26  Okl.  597,  598,  110  Pac. 
729,  730,  complaint  on  policy  held  defective  in  not  alleging  giving 
notice  of  loss  stipulated  for  in  policy,  or  excusing  failure  to  do  so. 

72  CaL  807-313,  13  Pac.  866,  BATNOB  ▼.  DBEW. 

Deed  Absolute  on  Face  but  Oiren  as  security  fior  money  is  mort- 
gage, and  conveys  no  legal  title  to  mortgagee. 

Approved  in  Halloran  v.  Holmes,  13  N.  D.  420,  101  N.  W.  314,  and 
Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  both  following  rule. 

Collateral  Oral  Agreement  as  to  Matter  on  which  writing  is  silent 
may  be  shown  by  parol,  when  not  inconsistent  with  terms  of  writing. 

Approved  in  Wells  v.  Hocking  Valley  Coal  Co.,  137  Iowa,  543,  114 
N.  W.  1083,  oonstruing  written  agreement  together  with  contempo- 
raneous oral  agreement  not  inconsistent  therewith  relating  to  same 
matter. 

Possession  by  Mortgagee  Under  Lease  cannot  be  adverse  until  five 
years  after  last  paym'ent  of  rent. 

Approved  in  Wadleigh  v.  Phelpe,  149  Cal.  641,  87  Pac.  99,  posses- 
sion of  mortgagee  held  not  adverse  to  mortgagors. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Rep.  87,  92. 

Mortgagor  may  Redeem  from  Mortgagee  in  possession  at  any  time, 
unless  mortgagee  has  held  adversely  for  five  years. 

Distinguished  in  Green  v.  Thornton,  8  Cal.  App.  106,  96  Pac.  385, 
prior  to  enactment  of  section  430,  Code  of  Civil  Procedure,  right  to 
redeem  was  barred  when  debt  was  barred;  Allen  v.  Allen  (Cal.),  27 
Pac.  32,  time  for  redemption  from  mortgage  is  fixed  by  laws  in  force 
at  time  mortgage  is  given. 

Statute  of  Frauds — Agreements  not  to  be  performed  within  a  year. 
See  note,  138  Am.  St.  Rep.  599. 

72  Cal.  313-317,  14  Pac.  20,  TOBELMAN  t.  HILDEBBANDT. 

Order  of  Probate  Court  Settling  Final  Account  cannot  be  collater- 
ally attacked. 

Approved  in  In  re  Burton,  6  Cof.  Prob.  238,  reaffirming  rule. 

Trustee's  Account.    See  note,  94  Am.  St.  Bep.  45. 

Decree  of  Probate  Court  Settling  administrator's  aecouut  may  be 
attacked  for  fraud  or  mistake. 

n  Cfti.  Notes^ia 
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Approved  in  Hanley  ▼.  Hanley,  4  Cof.  Prob.  479,  upholding  equity 
jurisdiction  to  set  aside  order  for  probate  homestead  procured  to  be 
set  apart  by  fraud. 

72  OaL  817-S21,  IS  Pae.  86e,  ESTUBILLO  ▼.  MEYEB8TEIN. 

Verbal  Agreement  of  Inaolvent  to  Pay  eertain  creditors  in  full  on 
condition  of  their  not  opposing  his  discharge  is  void. 

Approved  in  Benicia  Agricultural  Works  v.  Estes  (Cal.),  32  Pac. 
940,  holding  void  note  given  in  consideration  of  withdrawal  of  opposi- 
tion to  discharge  in  insolvency. 

72  CaL  821-322,  18  Pae.  872,  BLAKEMAN  ▼.  PUOET  80X7ND  lEOK 
GO. 

Purchaser  at  Execution  Sale  of  Stodca  with  notice  that  execution 
debtor  is  not  owner  acquires  no  better  title  than  latter  possessed. 

Approved  im  National  Bank  of  the  Pacific  v.  Western  Pac.  By.  Co., 
157  Oal.  577,  580,  103  Pae.  678,  679,  unregistered  stock  not  subject  to 
attaohment  in  suit  against  transferrer. 

Validity  of  Pledge  or  Other  Transfer  of  stock  when  not  made  in 
books  of  corporation,  as  against  attachments,  executions,  or  subsequent 
transfers.    See  note,  67  L.  B.  A.  680. 

72  Oal.  822-330,  14  Pae.  12,  FtJBLONO  y.  OOONET. 

After  Title  has  Been  Acquired  by  adverse  possession,  oifer  of  ad- 
verse possessor  to  buy  rights  of  holder  of  x>ftp^ir  title  does  not  admit 
such  title  to  be  good,  or  affect  title  by  adverse  possession. 

Approved  in  Bennert  v.  Shirk,  163  Ind.  554,  72  N.  E.  550,  and  Miller 
Y.  Bensinger  (Cal.),  31  Pac.  578,  both  following  rule. 

72  OaL  380-334,  14  Pae.  16,  NOBLE  ▼.  DESMOND. 

laiability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.     See  note,  95  Am.  St.  Bep.  114. 

72  Oal.  336-844,  13  Pac.  880,  ESTATE  OF  MOOEE. 

Jury  Trial  in  Probate  Proceeding  is  not  matter  of  right. 

Approved  in  Estate  of  Dolbeer,  153  Cal.  657,  659,  96  Pac.  268,  269, 
no  right  to  jury  trial  on  a  second  contest  of  will  after  probate  when 
jury  trial  was  had  on  first  contest  before  probate. 

Oourt  cannot  Allow  Olalm  of  Administrator  for  money  expended  in 
erecting  new  buildings  on  estate,  such  money  not  being  expended  in 
care  and  management  of  estate. 

Approved  in  Estate  of  Hincheon,  159  Cal.  752,  116  Pac.  50,  executor 
not  bound  to  pay  for  completion  of  building  in  course  of  construction, 
devised  by  decedent. 

Administrator  is  not  Ohargeable  with  interest  on  loan  o<f  moneys  of 
estate  made  by  him  which  he  fails  to  collect. 

Distinguished  in  Estate  of  Bichmond,  9  Cal.  App.  409,  99  Pac.  557, 
holding  administrator  issuing  new  notes,  and  including  interest  as 
principal,  in  place  of  old  notes,  on  his  own  authority,  liable  for  accum- 
ulated interest  on  final  accounting. 

Allowance  to  Administrator  for  Senrices  of  bookkeeper.  See  note, 
1  Cof.  Prob.  107. 

Allowance  to  Administrator  for  Traveling  expenses  of  his  attorney. 
See  note,  1  Cof.  Prob.  125. 
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MiseeUaneons. — Cited  in  Carter  ▼.  Waste,  159  Cal.  26,  112  Pae.  728, 
appeal  lies  from  proceeding^  for  final  distribution  of  estate  of  decedent 
wherein  special  issnes  of  fact  are  framed;  In  re  Antoniolis'  Estate, 
42  Mont.  223,  111  Pac.  1034,  motion  for  new  trial  in  probate  proceed- 
ing does  not  lie  in  absence  of  formal  pleadings;  Gwinn  v.  Melvin,  9 
Idaho,  209,  108  Am.  St.  Bep.  119,  72  Pac.  962,  as  to  what  special  pro- 
ceedings are  civil  actions.  * 

72  CaL  345-360,  13  Pac.  878,  O&AVEK  ▼.  OBNTBAIi  FAOIFIO  B.  B. 
00. 

Bemoteneai  of  EYldentiary  Fact  goes  to  weight  and  not  to  admis- 
sibility of  evidence. 

Approved  in  Bmnger  ▼.  Pioneer  Boll  Paper  Co.,  6  Cal.  App.  694, 
92  Pac.  1044,  f<»Uowing  rule, 

Instractioii  as  to  Contrlbntonr  HegUgenco  considered  and,  though 
erroneous,  held  to  be  harmless. 

Approved  in  Tobin  v.  Omnibus  Cable  Co.  (Cal.),  34  Pac.  127,  erro- 
neous instruction  as  to  contributory  negligence  rendered  harmless  by 
subsequent  instructions. 

Injuries  In  Oetting  on  and  Off  railroad  trains.  See  note,  21  L.  B.  A. 
358. 

72  CaL  859-362,  13  Pac.  885,  IN  BE  MOOBE. 

Disbarment  or  Suspension  of  Attorney  for  withholding  client's 
money  or  property.    See  note,  19  L.  B.  A.  (n.  s.)  414. 

72  CaL  36S-367,  14  Pac.  88,  HECHT  ▼.  SLANEY. 

Order  Setting  Aside  Homestead  is  matter  of  public  record  and  party 
seeking  to  establish  trust  in  property  set  aside  is  chargeable  with 
notice  of  order. 

Approved  in  Tracy  v.  Muir,  151  Cal.  370,  121  Am.  St.  Bep.  117,  90 
Pac.  834,  party  seeking  to  contest  probate  of  will  after  lapse  of  statu- 
tory time  held  to  have  had  notice  of  order  from  records;  Williamsoa 
V.  Beardsley,  137  Fed.  470,  69  C.  C.  A.  615,  where  alleged  irregularities 
in  conveyances  by  executor  urged  as  ground  to  set  them  aside  had 
been  matters  of  record  for  nmny  years,  action  to  set  aside  is  barred 
by  laches. 

Public  Becords  as  Notice  to  set  statute  running  against  action  based 
on  fraud.     See  note,  22  L.  B.  A.  (n.  s.)  208. 

Limitations  Bun  in  Favor  of  Defendant  chargeable  as  trustee  of 
implied  trust  from  date  wrong  complained  of  was  done. 

Approved  in  Norton  v.  Bassett,  154  Cal.  416,  129  Am.  St.  Bep.  162, 
97  Pac.  896,  repudiation  of  implied  trust  not  necessary  to  start  statute 
in  trustee's  favor;  De  Leonis  v.  Hammel,  1  Cal.  App.  395,  82  Pac.  351, 
holding  complaint  showing  constructive  trust  in  legal  title  procured 
by  fraud  more  than  three  years  back,  barred  by  limitations;  Burling 
V.  Newlands  (Cal.),  39  Pac.  52,  holding  cause  of  action  for  fraud 
against  trustee  not  taken  from  limitations  when  slightest  examination 
of  public  records  would  have  revealed  fraud;  Farneman  v.  Farneman, 
46  Ind.  App.  457,  90  N.  E.  776,  applying  rule  to  action  for  alienation 
of  husband's  affections. 

72  CaL  371-375,  14  Pac.  22,  HEILBBON  v.  HEINLEN. 

Possession  to  Sustain  Trespass  must  be  actual  possession  at  time  of 
alleged  entry. 
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Approved  in  Fisch  v.  Nice,  12  Cal.  App.  62,  106  Pac.  599,  lawfal 
possession  to  sustain  trespass  need  only  be  peacable  or  quiet  possetsion 
as  distinguished  from  tortious  possession. 

72  Cal.  37&-379,  U  Pac.  24,  HEILBBON  ▼.  HEINLEN. 

Clerical  Error  in  Description  of  Land  in  complaint  may  be  corrected 
by  amendment.     « 

Approved  in  Geneler  v.  Nicholas,  151  Mich.  534,  115  N.  W.  459,  cor- 
recting erroneous  description  by  amendment. 

Distinguished  in  Vendible  v.  Burton,  118  Ga.  159,  45  S.  E.  30,  refus- 
ing amendment  setting  up  description  of  different  land  and  praying 
correction  of  deed  to  meet  description  as  setting  up  new  cause  of 
action. 

Interlineations  on  Transcript  and  on  margins  are  not  part  of  record. 

Reaffirmed  in  Johnson  v.  Sta/te,  84  Ark.  97,  104  S.  W.  930. 

72  CaL  379-384,  14  Pac.  37,  FBESKO  CANAL  ETC.  CO.  ▼.  WARNER. 

One  Contracting  Witb  Apparent  Corporation  as  such  is  estopped  in 
suit  on  the  contract  to  deny  existence  of  corporation. 

Approved  in  Tutt  v.  Davis,  13  Cal.  App.  719,  110  Pac.  692,  applying 
rule  to  partnership;  Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.),  53 
Pac.  696,  where  contract  sued  on  described  plaintiff  as  corporation, 
no  further  proof  of  its  incorporation  was  necessary. 

TranaactionB  in  Name  of  Supposed  but  nonexisting  corporation.  See 
not«,  94  Am.  St.  Rep.  596. 

72  Cal.  384-387,  14  Pac.  96,  EX  PARTE  MCCARTHY. 

Information  for  Vagrancy.  ,See  note,  137  Am.  St.  Rep.  957,  958, 
961. 

72  Cal.  387-389,  14  Pac.  100,  LASSEN  C0XTNT7  ▼.  CONE. 

Ordinance  Imposing  Tax  on  Sheep  pastured  in  county  held  to  be 
revenue  and  not  license  tax. 

Approved  in  Flanigan  v.  County  of  Sierra,  196  U.  S.  559,  25  Sup. 
Ct.  314,  49  L.  Ed.  597,  and  Placer  County  v.  Whitney  Estate  Co.,  2 
Cal.  App.  617,  84  Pac.  278,  both  following  rule. 

Test  of  Validity  of  Municipal  Ordinance  as  denying  equal  protection 
of  the  laws.     See  note,  123  Am.  St.  Rep.  49. 

Constitutional  Equality  of  Privileges,  immunities  and  protection. 
See  note,  14  L.  R.  A.  583. 

72  Cal.  393-397,  14  Pac.  98,  SCAMMON  v.  DENIO. 

When  Contract  Provides  Claims  for  extra  work  should  be  submitted 
to  arbitration,  suit  cannot  be  brought  for  such  work  until  claimant 
has  made  offer  to  arbitrate. 

Approved  in  Davisson  v.  East  Whittier  Land  etc.  Co.,  153  Cal.  85, 
96  Pac.  89,  following  rule. 

Agreements  to  Arbitrate.    See  note,  15  L.  R.  A.  143. 

72  Cal.  398-402,  14  Pac.  33,  EX  PARTE  AMBROSE. 

Judgment  Should  be  Construed  in  connection  with  circumstances 
surrounding  it. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App.  435, 
114  Pac.  1030,  judgment  for  interest  at  rate  given  in  note  construed 
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in  eoBn«etion  with  pleadiags  and  held  to  gire  Buch  rate  only  to  entry 
of  judgment,  and  legal  interest  thereafter. 

Luitanca  Wliert  Court  in  Dirorce  Suit  entered  decree  granting  di- 
voree  but  reserving  all  questions  as  to  property  and  alimony  for  future 
decision. 

Cited  in  Lindquist  v.  Lindquist,  148  Iowa,  262,  12<}  N.  W.  1111, 
under  Code,  section  3180,  court  may,  on  motion,  modify  former  decree 
with  respect  to  custody  of  children  where  'change  in  circumstances  and 
conditions  of  parties  autKorize  same. 

72  OaL  402-403,  14  Pac.  97,  PEOPLE  ▼.  WATSON. 

In  Pro86catiOB  for  Larceny,  information  alleging  thing  stolen  was 
property  of  certain  woman  is  sufficient  to  sustain  conviction,  though 
property  was  bought  with  money  of  her  husband. 

Approved  in  State  v.  Bathbone,  8  Idaho,  174,  67  Pac.  190,  where  in- 
dictment charged  property  taken  as  belonging  to  one  person  and  evi- 
dence showed  it  to  belong  to  him  and  another,  variance  is  immaterial. 

Whether  Indictment  Involving  Felonious  Taking  may  lay  ownership 
in  one  in  possession  as  agent  or  bailee.  See  note,  21  L.  B.  A.  (n.  s.) 
314. 

72  Gal.  404-442,  14  Pac.  71,  LENT  ▼.  TILLSON. 

Power  to  Determine  Expediency  of  proposed  public  improvement 
rests  with  legiAature  or  local  authorities  to  whom  such  power  is 
delegated. 

Approved  in  Wolff  v.  Denver,  20  Colo.  A  pp.  138,  77  Pac.  365,  legisla- 
ture may  confer  power  of  special  assessment  upon  municipalities,  with 
right  to  determine  what  property,  as  regards  location  with  respect  to 
local  improvements,  shall  be  assessed. 

OonstitutiOBal  Bigbt  to  Due  ProceaB  of  law  will  not  be  given  such 
effect  as  will  render  impossible  laws  which  are  essential  to  safety  of 
society. 

Approved  in  In  re  McCue,  7  Cal.  App.  766,  96  Pac.  Ill,  upholding 
act  providing  for  punishment  of  idle,  lewd,  or  dissolute  person,  as 
vagrant;  United  Beal  Estate  etc.  Co.  v.  Barnes,  159  Cal.  248,  113  Pac. 
169,  act  of  March  6,  1889,  empowering  city  council  to  set  time  for  hear- 
ing objections  to  reports  of  commissioners  in  assessment  proceedings 
held  not  to  violate  constitutional  provision  for  due  process  of  law; 
Hodge  V.  Muscatine  County,  121  Iowa,  491,  104  Am.  St.  Bep.  304,  96 
N.  W.  971,  67  L.  B.  A.  624,  upholding  tax  on  buildings  used  in  manu- 
facture of  cigarettes  as  not  taking  property  without  due  process  of 
law. 

Necessity  of  Special  Benefit  to  sustain  assessments  for  local  im- 
pr9vements.     See  note,  14  L.  B.  A.  755. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
Ill,  113,  115. 

Miacellaneous. — Cited  in  Bobinson  v.  Linscott,  12  Cal.  App.  433,  107 
Pac.  705,  as  to  power  of  legislature  in  matters  of  taxation;  Sheehan 
V.  Osborne  (Cal.),  69  Pac.  843,  referring  historically  to  principal  case. 

72  OaL  442-447,  14  Pac.  178,  DEAN  ▼.  GRIMES. 

Notice  Issued  December  7th  to  Creditors  to  meet  January  6th  fol- 
lowing, held  to  be  thirty  days'  notice. 


^ 


72  Cal.  448-490    NOTES  ON  CALIFORNIA  BEPOBTa  182 

Approved  in  Petition  of  Los  Angeles  Trust  Co.,  158  Cal.  608,  112 
Pae.  58,  holding  daily  publication  from  July  27th  to  August  23d  to 
be  for  four  weeks;  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  238,  90  Pac. 
937,  holding  notice  published  May  28th  of  sale  on  June  18th  to  give 
twenty-one  days'  notiee;  Greenwood  v.  Hassett  (Ca1.)»  61  Pac.  173, 
holding  posting  notice  on  eighth  of  month  to  be  two  days  after  post- 
ing done  on  silth. 

72  Oal.  448-449, 14  Pac.  177,  OBEENWADE  T.  DE  OAMP. 

Fallnre  of  Applicant  to  Purchaae  state  lands  to  commence  action  to 
determine  contest  between  himself  and  prior  claimant  within  sixty 
days  after  order  of  reference  does  not  deprive  him  of  right  to  make 
second  application. 

Approved  in  Ewbank  v.  Mikel,  6  Cal.  App.  142,  91  Pae.  673,  holding 
failure  to  initiate  contest  in  sixty  days  after  order  of  reference  to 
forfeit  rights  under  application. 

72  OaL  459-462, 1  Am.  St  Bep.  65»  14  Pac.  196,  PEOPLE  ▼.  KBAKEB. 
Oonvictloii  on  Testimony  of  accomplice.    See  note,  98  Am.  St.  Bep. 
161,  174. 

72  Oal.  462-476,  1  Am.  St.  Bep.  67,  14  Pae.  27,  MILLEB  ▼.  DUNK. 

Words  Having  Technical  and  Definite  meaning  must  be  taken  in 
sense  in  which  they  were  understood  when  initroduced  into  instrument. 

Approved  in  Lauritsen  v.  Seward,  99  Minn.  323,*  109  N.  W.  408, 
term  "jury  trial,"  as  used  in  Constitution,  refers  to  jury  trial  as  known 
at  common  law. 

Term  "Authorized  by  Law,**  as  Used  in  Constitution,  construed. 

Distinguished  in  Orange  County  v.  Harris  (Cal.),  32  Pae.  595, 
arguendo. 

Judicial  Oxonnd  for  Interference  with  act  of  legislature  must  be 
plain  and  substantial. 

Approved  in  State  v.  Kelly,  71  Kan.  814,  81  Pac.  451,  70  L.  B.  A. 
450,  holding  void  act  appropriating  money  for  "works  of  internal  imr 
provement.' 


>» 


72  OaL  47&-476,  14  Pac.  87,  WHITE  ▼.  SXTPEBIOB  COUBT. 
Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  947. 

72  OaL  477-485,  14  Pac.  198,  FITZELL  y.  LEAKT. 

Declaration  of  Mortgage  by  Wife  is  good  as  against  prior  unrecorded 
mortgage  executed  by  husband. 

Distinguished  in  Smith  v.  Baugham,  156  Cal.  367,  104  Pac.  693,  home- 
stead declared  by  wife  on  landlord's  separate  property  with  knowledge 
of  option  for  its  sale  is  subject  to  such  option. 

Owner  of  Easement  on  Land  has  no  right  of  entry,  nor  has  he  any 
right  to  possess  land  as  such. 

Approved  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  940,  city  can- 
not maintain  ejectment  for  recovery  of  possession  of  street  dedicated 
by  user,  without  showing  ownership  in  fee. 

Waiver  of  Vendor's  Lien.    See  note,  137  Am.  St.  Bep.  188,  207. 

72  Oal.  487-490,  14  Pac.  35,  STUTTMEISTEB  ▼.  SUPEBIOB  C0X7BT. 
Demand  of  Attorney  for  Services  Bendered  administrator  allowed 
by  administrator  is  a  "claim"  against  estate  within  meaning  of  section 
963,  Code  of  Civil  Procedure,  and  order  allowing  it  is  appealable. 
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Approved  in  Crow  ▼.  Saperior  Coart,  2  Cal.  App.  344,  83  Pae.  816^ 
order  direeting  payment  of  collateral  inheritance  tax  ia  appealable. 

IKttingnished  in  In  jre  Williams'  Estate  (Cal.))  82  Pae.  242,  monej 
paid  by  bidder  at  tale  of  property  of  estate,  sale  to  whom  was  eon- 
Armed  and  afterward  reversed,  is  not  "claim  against  estate." 

72  OaL  490-494,  14  Pae.  202,  PEOPLE  y.  BRADT. 

When  Juror  is  Exciued  for  Sickness  after  jury  is  sworn,  and  before 
taking  evidence,  eonrt  may  refuse  to  discharge  others,  and  may  im- 
panel another  juror. 

Approved  in  People  v.  Weber,  149  Cal.  33<{,  86  Pae.  675,  applying 
role  where  pereroptories  were  not  exhausted  by  either  side;  State  v. 
Bonk,  91  Minn.  427,  98  N.  W.  337,  holding  consent  of  defendant  to 
selection  of  new  jaror  from  new  venire  after  one  had  been  excused 
for  illness  to  waive  .irregularity  in  proceeding. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
643,  644;  56  L.  B.  A.  429. 

When  Statute  Commences  to  Bon  against  action  for  money  paid  on 
judgment  sabsequentlv  reversed.    See  note,  25  L.  B.  A«  (n.  s.)  38. 

72  OsL  494-498,  14  Pae  102,  DAVIS  ▼.  BAKEB. 

"Occupant"  of  Propertjr  Means  One  who  has  actual  use  or  possession 
of  thing. 

Approved  in  McCauley  v:  Town  of  McCauleyville,  111  Minn.  425, 
127  N.  W.  191,  owner  in  actual  possession  and  control  of  land,  though 
residing  in  village  near  by,  is  occupant  thereof  requiring  personal 
service  of  notice  of  hearing  of  petition  for  road  over  land. 

78  OaL   498-510,   1   Am.    8t   Bep.   75,   14   Pae.   190,   0OBT7BN   ▼. 
GOODALIi. 

Interest  cannot  be  Allowed  on  Damages  before  judgment  when  un- 
liquidated and  uncertain. 

Approved  in  Hooper  v.  Patterson  (Cal.),  32  Pae.  515,  following  rule. 

Distinguished  in  Courteney  v.  Standard  Box  Co.,  16  Cal.  App.  613, 
117  Pae.  784,  allowing  interest  on  amount  awarded  for  goods  in  ac- 
tion on  contract  for  price  of  goods  as  fixed  by  contract. 

When  Damages  BecoTsrable  are  Oapabls  of  being  made  certain  by 
calculation,  interest  at  legal  rate  is  allowable  thereon  from  date  when 
right  to  damages  vests. 

Approved  in  Erickson  v.  Stockton  ete.  B.  B.  Co.,  148  Cal.  207,  82 
Pae.  961,  interest  is  allowable  on  balance  struck  on  account  from  day 
amount  was  ascertained;  Krasilnikoff  v.  Dundon,  8  Cal.  App.  412,  97 
Pae.  174,  interest  on  unliquidated  damages  not  recoverable  till  judg- 
ment. 

72  OaL  610^12,  14  Pac.  104,  I£ZINSKT  ▼.  8X7PEBIOB  COUBT. 

Befusal  to  Obey  Subpoena  issued  by  notary  public  before  whom 
deposition  is  to  be  taken  is  not  punishable  as  contempt. 

Overruled  in  O'Neill  v.  Thomas  Day  Co.,  152  Cal.  362,  92  Pac.  858, 
refusal  to  answer  on  taking  deposition  before  notary  punishable  as 
contempt;  United  States  v.  Pratt,  3  Alaska,  404,  418,  court  in  which 
original  cause  is  pending  can  punish  witness  for  refusal  to  obey  sub- 
poena of  notary  to  attend  taking  of  deposition. 

Votary's  Power  to  Punish  for  contempt.    See  note,  36  L.  B.  A.  822. 


72  Cal.  517-534    NOTES  ON  GAUFOBNIA  BEPOBT3.  184 

72  OaL  617-520,  14  Pac.  137,  TtfKlJRTAM  ▼.  TUBA  OOUNTY. 

Injnmction  Dom  not  Ue  at  Bolt  of  taxpayer  to  restrain  aaperviBors 
from  examining,  auditing  or  ordering  paid  certain  claims  on  ground 
they  are  not  Talid  clainu  against  county. 

Approved  in  Winn  v.  Shaw  (Cal.),  25  Pac.  244,  writ  does  not  lie  to 
restrain  auditor  from  issuing  warrant  for  alleged  illegal  claim  allowed 
by  supervisors. 

If  Auditor  Draws  Warrant  for  Blegal  Claim,  it  is  no  excuse  for 
treasurer  in  paying  it. 

Beaffirmed  in  Kelley  ▼.  Sersanous  (Oal.),  46  Pac.  300. 

72  OaL  520-523,  14  Pac  133,  HBDaES  v.  DAIC. 

Any  Pleading  may  be  Amended  once  by  party  as  matter  of  course 
before  answer  or  demurrer  filed. 

Approved  in  Dunbar  v.  Griffiths,  14  Idaho,  124,  93  Pac.  655,  time  to 
file  amended  pleading  does  not  extend  beyond  time  allowed  to  file 
answer  or  demurrer,  where  no  such  pleading  has  in  fact  been  filed. 

Complaint  Against  Supervisors  to  Becover  Amount  of  claims  alleged 
illegal  and  paid  from  county  treasury  must  aver  nature  of  claims  in 
order  to  determine  whether  acts  complained  of  are  illegal. 

Approved  in  People  v.  Lanterman,  9  Cal.  App.  681,  100  Pac.  722, 
holding  indictment  against  coroner  for  presenting  fraudulent  claim 
against  county  insufficient  in  absence  o(  allegation  of  fact  showing 
authority  of  supervisors  to  allow  claim. 

Taxpayer  can  Only  Bring  Suit  against  board  of  supervisors  to  re- 
cover amount  of  illegal  claims  allowed  upon  showing  refusal  or  neglect 
of  district  attorney  to  bring  suit. 

Approved  in  Merriman  v.  Southern  Paving  etc.  Co.,  142  N.  C.  548, 
55  8.  E.  368,  8  L.  B.  A.  (n.  s.)  574,  sustaining  demurrer  to  complaint 
in  such  action  brought  by  taxpayers  which  failed  to  show  exhaustion 
of  all  means  to  have  city  bring  suit. 

Wbo  is  Beal  Party  in  Interest  within  statutes  defining  parties  by 
whjom  action  must  be  brought.    See  note,  64  L.  B.  A.  619. 

72  CaL  628-527,  14  Pac.  138,  BBOWN  ▼.  CENTBAL  PACIFIC  B.  B. 
CO. 

Where  Death  of  Conductor  was  Due  to  his  own  contributory  negli- 
gence together  with  negligence  of  brakeman,  railroad  is  not  liable  in 
damages. 

Approved  in  Hardesty  v.  Largy  Lumber  Co.,  34  Mont.  164,  86  Pac. 
33,  holding  master  liable  for  injury  of  employee  in  lumber-yard  caused 
by  fall  of  pile  of  lumber  which  had  been  carelessly  piled. 

As  to  When  Conductor  Deemed  a  Coaervant  of  other  railway  em- 
ployees.   See  note,  46  L.  B.  A.  338,  361. 

72  Cal.  628-634,  14  Pac.  182,  THOMPSON  t.  SPBAT. 

Location  of  Excessive  Mining  Claim  is  good  for  as  much  as  party 
is  entitled  to  hold,  and  void  for  excess  only. 

Approved  in  McEUigott  v.  Krogh,  151  Cal.  133,  90  Pac.  826,  and 
McPherson  v.  Julius,  17  S.  D.  123,  95  N.  W.  434,  both  following  rule; 
Zimmerman  v.  Funchion,  161  Fed.  860,  89  C.  C.  A.  53,  holding  owner 
in  possession  working  claim  could  determine  what  part  of  claim  should 
be  considered  excess. 
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Distingaished  in  Harper  t.  Hill,  159  Gal.  258,  113  Pae.  166,  where 
location  is  not  of  ezeessiVe  width,  fact  that  one  side  lin«  proves  to 
be  more  than  three  hundred  feet  from  apex  of  lode  as  afterward 
determined  doee  not  affect  right  of  locator  to  such  excess. 

Becosdlng  KoUce  of  Iiocatlon  of  Mining  Claim  before  posting  does 
not  render  it  invalid. 

Approved  in  Green  v.  Gavin,  11  Gal.  App.  508,  105  Pac.  762,  fol- 
lowing  mle;  Greede  etc.  Milling  Go.  v.  Uinta  Tunnel  ete.  Go.,  196 
17.  8.  351,  25  Sup.  Gt.  266,  49  L.  Ed.  501,  holding  as  between  govern- 
ment and  locator,  discovery  of  mineral  in  lode  need  not  be  made 
before  taking  steps  required  to  perfect  location. 

Location  of  Mining  Claim.  See  note,  7  L.  B.  A.  (n.  s.)  815,  817, 
819. 

Complaint  In  Action  to  Quiet  Title  to  mining  claim  which  does  not 
show  on  face  it  is  brought  under  section  2326,  United  States  Be- 
vised  Statutes,  is  not  defective  for  failing  to  allege  plaintiff  to  be 
citizen. 

Distinguished  in  Allyn  v.  Schultz,  5  Ariz.  159,  48  Pac.  962,  com- 
plaint in  action  under  Beviaed  Statutes,  section  2326,  brought  by 
adverse  claimants  of  mining  claim,  held  defective  in  not  alleging 
citizenship  of  plaintiff. 

In  Ordinary  Actions  In  Belation  to  mining  claims,  general  allega- 
tion  that  plaintiff  is  owner  is   sufficient. 

Approved  in  Bryan  v.  Tormey  (Gal.),  21  Pac.  726,  where  in  action 
to  quiet  title  complaint  alleges  plaintiff  to  be  owner  in  fee,  finding 
that  he  is  such  owner  is  sufficient  to  show  fact. 

Cotenants  in  Mines.    See  note,  91  Am.  St.  Bep.  855^  861. 

Bight  of  Cotenants  Agent>  or  Other  Fiduciary  to  relocate  mining 
claim  for  own  benefit.    See  note,  50  L.  B.  A.  185. 

72  Cal.  535^540, 14  Pac.  180,  369,  HEOABD  ▼.  CAIiIFOBKIA  INS.  CO. 

Objection  Tbat  Proceedings  in  Lower  Court  for  .new  trial  were  not 
had  in  time  allowed  by  law  will  not  be  coneidered  on  appeal  where 
no  such  objection  was  raised  either  on  settlement  of  bill  of  ex- 
ceptions on  which  motion  was  based,  or  on  hearing  to  quash  motion. 

Approved  in  Steve  v.  Bonners  Ferry  etc.  Go.,  13  Idaho,  390,  92 
Pac.  364,  following  rule. 

72  CaL  540-^4,  14  Pac  516,  IJ3n>aAT  Y.  STEWABT. 

Plantiff  can  Plead  as  Defensive  Matter  items  included  in  pending 
action  in  justice's  court  in  which  parties  are  reversed. 

Approved  in  Davis  v.  Bawhide  Grold  Min.  Go.,  15  Gal.  App.  117, 
11)3  Pac.  902,  holding  countervailing  debt  sued  upon  in  federal  court 
could  be  pleaded  as  setoff  in  action  in  state  court. 

72  Cal.  544-^48,  14  Pac.  204,  WISE  ▼.  WTLLIAMa 

Failure  to  Allege  Partnership  of  defendants  in  caption  of  com- 
plaint is  not  indispensable  if  body  thereof  shows  such  relation. 

Approved  in  Nisbet  v.  Glio  Min.  Go.,  2  Gal.  App.  443,  83  Pac. 
1080,  holding  mistake  in  name  of  defendant  corporation  could  be 
corrected  by  amendmient  when  complaint  showed  what  corporation 
was  intended. 

XTnless  It  Clearly  Appears  on  Face  of  complaint  that  cause  of  ac- 
tion ii  barred|  defense  of  limitations  can  only  be  raised  by  answer. 
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Approved  in  Ghemang  Min.  Co.  t.  Hanlej,  9  Idaho,  794,  77  Pae. 
228,  following  rule;  Hewell  y.  Hogin,  3  Cal.  App.  252,  84  Pae.  1004, 
1005,  holding  amendment  to  answer  at  trial  to  plead  limitation* 
properly  refused! 

Miseellaneouft-^ited  in  Wise  t.  Williams  (Cal.),  42  Pae.  573,  on 
another  appeaL 

72  OaL  549^652,  14  Pae.  613,  ESTATE  OF  SULLENBEBGEB. 

Claim  Agatiuit  Estate  Which  has  been  allowed  cannot  be  sobstan- 
tially  changed  after  expiration  of  time  for  filing  claims. 

Beaffirmed  in  Hughes  ▼.  Potts,  39  Tex.  Civ.  App.  184,  87  S.  W.  710. 

Statement  of  Claims  Against  Estates  of  decedents.  See  notes,  13 
Am.  8t.  Bep.  324;  5  Cof.  Prob.  310. 

Ez  Parte  Order  may  be  Set  Aside  without  notice. 

Approved  in  Glass  v.  Glass,  4  Cal.  App.  009,  88  Pae.  735,  holding 
court  could,  without  notice,  vacate  ex  parte  order  allowing  wife 
attorney's  fees  when  procured-  by  imposition;  Estate  of  Coryell,  16 
Idaho,  213,  101  Pae.  727,  ex  parte  order  allowing  claim  against  estate 
may  be  contested  by  heir  or  devisee. 

Person  to  Whom  Acknowledgment  or  new  promise  must  be  made 
to  toll  statute  or  remove  bar  of  limitations.  See  note,  25  L.  B.  A. 
(n.  s.)  806. 

72  CaL  553-554,  14  Pae.  804,  WIMTEB8  ▼.  PEABSON. 

Afidavit  for  Attachment  is  Bendered  fatally  defective  by  alter- 
native statement  that  obligation  is  not  secured  or  if  secured  security 
has  become  valueless. 

Beaffirmed  in  O'Connell  v.  Walker,  12  Cal.  App.  697,  108  Pae.  669. 

Proceedings  to  Dissolye  Attachment.  See  note,  123  Am.  St.  Bep. 
1049. 

Affidavit  for  Attachment  cannot  be  Amended. 

Approved  in  Pajaro  Valley  Bank  v.  Scurich,  7  Cal.  App.  734,  95 
Pae.  912,  fatally  defective  affidavit  cannot  be  emended. 

Distinguished  in  Fairbanks  etc.  Co.  v.  Getchell,  13  Cal.  App.  460, 
463,  110  Pae.  331,  333,  under  amendment  of  1909  to  section  558, 
Code  of  Civil  Procedure,  irregular  affidavit  may  be  amended. 

Bight  to  Amend  Affidavit  for  attachment.  See  note,  31  L.  B.  A. 
425. 

72  OaL  55&-556,  14  Pae.  206,  OASSEN  y.  BOWEB. 

Error  not  Affecting  Substantial  Bights  of  parties  will  be  disre- 
garded. 

Approved  in  Butler  v.  Delafield,  1  Cal.  App.  371,  81  Pae.  261, 
Yordi  V.  Yordi,  6  Cal.  App.  32,  91  Pae.  353,  Preston  v.  Central  Cal. 
etc.  Irr.  Co.,  11  Cal.  App.  198,  104  Pae.  465,  and  Huffner  v.  Lawday, 
153  Cal.  89,  94  Pae.  425,  all  holding  overruling  demurrer  on  ground 
of  uncertainty  not  ground  for  reversal  when  defendants  were  not 
misled. 

72  Cal.  656>562,  1  Am.  St  Bep.  84,  14  Pae.  306,  CONNOB  y.  STAN- 


Belief  In  Splritoallsm  as  Evidence  of  insanity.    See  note,  2  Cof. 
Prob.  31. 
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72  OaL  562-^65, 1  Am.  St.  Bap.  89, 14  Pac.  808,  ALLISON  T.  THOMAS. 

Wlien  Oovrt  hM  Acquired  Jiizi8dleti<m  of  defendant,  defective  re- 
turn of  sammons  properly  Berved  may  be  amended  after  default. 

Approved  in  Call  v.*  Bocky  Mt.  Bell  Tel.  Co.,  16  Id«ho,  556,  133 
Am.  St.  Bep.  135,  102  Pac.  147,  following  rule;  Jones  v.  Gunn,  149 
Cal.  693,  87  Pac.  579,  amending  defective  return  of  proper  service 
after  judgment;  Nisbet  v.  Clio  Min.  Co.,  2  Cal.  App.  441,  83  Pac. 
108O,  mistake  in  name  of  corporation  may  be  corrected  in  amended 
pleading. 

Betuni  of  Service  of  Snmmoxuk    Bee  note,  137  Am.  St.  Bep.  680. 

Service  of  Snmmone.    See  note,  133  Am.  St.  Bep.  139. 

Katnre  and  Elements  of  quitclaim  deeds.  See  note,  105  Am.  St. 
Bep.  858. 

Effect  of  Quitclaim  tn  Otherwise  perfect  record  title.  See  note,  29 
L.  B.  A.  34. 

ProceedingB  Against  Persons  by  Less  or  other  than  full  Christian 
names.    See  note,  132  Am.  St.  Bep.  566. 

Middle  Initial  as  Part  of  n<ame.    See  note,  124  Am.  St.  Bep.  623. 

72  Oal.  665-668,  14  Pac  305,  HITCHCOCK  v.  McELBATH. 
Measure  of  Damages  for  Conversion  of  stock  which  has  no  market 

value  is  proportionate  share  of  property  owned  by  corporation  at 
time  of  conversion. 
Approved  in  Industrial  &  General  Trust  v.  Tod,  180  N.  T.  232, 

73  N.  E.  12,  value  of  bonds  without  market  value  determined  from 
value  of  property  on  which  they  were  first  lien. 

72  OaL  568-671,  14  Paa  514,  MONBOE  ▼.  FOHL. 

Where  Mortgage  Provides  for  Specified  counsel  fees  on  fore- 
closure, court  cannot  make  greater  allowance. 

Approved  in  Peckham  v.  Fox,  1  Cal.  App.  309,  82  Pac.  92,  up- 
holding statute  allowing  attorney's  fees  on  foreclosure  of  mechanic's 
lien;  Hewett  v.  -Dean  (Oal.),  25  Pac.  756,  where  note  provided  for 
five  per  cent  counsel  fee  and  mortgage  securing  it  for  reasonable 
fee,  fee  allowed  on  foreclosure  cannot  exceed  amount  called  for  in 
note. 

Distinguished  in  Hildreth  v.  Williams  (Cal.),  33  Pac.  1113,  allow- 
ing reasonable  sum  as  fees  when  note  stipulated  for  fees  but  did 
not  fix  amount. 

In  Action  on  Note  by  Payee,  answer  admitting  execution  and  de- 
livery but  denying  plaintiff  is  holder  raises  no  issue. 

Approved  in  Berry  v.  Barton,  12  Okl.  246,  71  Pac.  1082,  66  L.  B. 
A.  513,  following  rule;  dissenting  opinion  in  McGuffin  v.  Coyle  & 
Guss,  16  Okl.  702,  86  Pac.  968,  6  L.  B.  A.  (n.  s.)  524,  majority  hold- 
ing note  void  as  against  public  policy. 

Sufilclency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.    See  note,  66  L.  B.  A.  550. 

72  Cal.  572-576,  14  Pac.  207,  BAUGHMAN  y.  SUPEBIOB  COXTBT. 

Prohibition  will  not  Issue  to  Bestraln  superior  court  from  proceed- 
ing in  matter  alleged  to  be  in  excess  of  jurisdiction  unless  its  atten- 
tion has  been  called  to  alleged  excess. 

Approved  in  Burge  v.  Justice's  Court,  11  Cal.  App.  215,  104  Pac. 
582,  following  rule. 
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Writ  of  Prohibition.    See  note,  111  Am.  St.  Rep.  965. 

Trial  Ooort  may  Hear  Motion  to  discharge  receiver  appointed  for 
'purpose  ancillary  to  euit  although  appeal  has  been  taken  from  final 
judgment  to  supreme  court. 

Approved  in  Nail  v.  Superior  Court,  11  Cal.  App.  30,  103  Pac.  903, 
superior  court  cannot  review  action  of  justice's  court  on  attachment 
upon  appeal  from  its  judgment. 

72  Oal.  577-n578,  14  Pac.  369,  ESTATE  OF  ROSE. 

Appeal  from  Probate  Order  cannot  be  Taken  before  order  is  en- 
tered in  minute-book  of  court. 

Reaffirmed  in  Estate  of  Dunphy,  148  Cal.  3,  109  Pac.  628. 

Entry  or  Record  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  R.  A.  627. 

72  OaL  582-585, 14  Pac.  359,  PEOPLE  ▼.  E0231AK. 

Instniction  is  Proper  That  **Xo  Convict  upon  circumstantial  evi- 
dence it  should  be  such  as  to  produce  nearly  same  degree  of  certainty 
as  that  which  arises  from  direct  testimony." 

Approved  in  People  v.  Taggart,  1  Cal.  App.  425,  82  Pac.  397,  in- 
struction as  to  effect  of  circumstantial  evidence  considered  and 
criticised,  but  held  not  to  warrant  reversal  when  evidence  of  guilt 
was  uncontradicted  and  satisfactory;  People  v.  Dole  (Cal.),  51  Pac. 
946,  approving  instruction  on  circumstantial  evidence. 
'    Circumstantial  Evidence.    See  note,  97  Am.  St.  Rep.  776. 

Evidence  of  Good  Character  to  create  doubt  of  guilt.  See  note,  103 
Am.  St.  Rep.  896. 

Evidence  and  Instructions  as  to  Character  of  accused.  See  note, 
20  L.  R.  A.  613. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  R.  A.  (n.  s.)  736. 

72  Cal.  585-n591,  18  Pac.  82,  RAYNOB  v.  MINTZEB. 

Cause  of  Action  Founded  on  Tort  arises  when  wrongful  act,  caus- 
ing damage,  is  done,  and  limitations  then  begin  to  run  though 
damages  may  not  all  have  been  sustained  at  that  time. 

Approved  in  dissenting  opinion  in  Gillette  v.  Tucker,  67  Ohio  St. 
136,   93   Am.   St.   Rep.   639,   65   N.   E.   873,   majority   holding  where 
physician  left  sponge  in  abdomen  of  patient  during  operation  limita- 
tion did  not  begin  to  run  until  his  treatment  of  patient  ended,  as 
against  cause  of  action  for  negligence. 

Operation  of  Statute  of  Limitations  where  cause  of  action  for 
nominal  damages  subsequently  ripens  into  right  to  actual  damages. 
See  note,  126  Am.  St.  Rep.  952. 

72  Cal.  591-698,  15  Pac.  769,  KEARNEY  v.  KEARNEY. 

Proceedings  in  Probate  for  Settlement  of  estate  of  deceased  are  in 
nature  of  proceedings  in  rem,  and  judgments  upon  parties  interested 
without  notice  to  them. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  480,  484,  reaffirming 
rule;  Estate  of  Ronton,  3  Cof.  Prob.  122,  will  which  has  been  proved 
in  another  state  where  probate  has  not  yet  become  final  is  subject  to 
contest  when  offered  for  probate  here  as  a  domestic  will;  Barrette  v. 
Whitney,  36  Utah,  581,  106  Pac.  5'^,  lack  of  notice  in  probate  pro- 
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eeeding  cannot  be  ground  for  collateral  attack  on  judgment;  Hanlej 
▼.  Hanley,  4  Cof.  Prob.  482,  arguendo. 

In  Probata  ProceedingB,  If  No  Homeataad  ha«  been  selected  during 
marriage,  homestead  not  exceeding  five  thousand  dollars  in  value  maj 
be  set  apart  for  widow  though  there  are  no  minor  children. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  359,  allowing  probate 
homestead  of  over  five  thousand  dollars  in  value  to  widow  when  there 
are  no  minor  children.    See  note,  1  Cof.  Prob.  219. 

Bights  of  Oblldreii  In  Homestead  of  parent.  See  note,  56  L.  B  A. 
52. 

72  OaL  59S-609,  14  Pae.  379,  ALHAMB&A  ADDITION  WATEB  CO. 
▼.  BICHABDSON. 

In  Action  to  Maintain  Biparian  Bight,  dofense  of  prescriptive  right 
of  diversion  is  sufficiently  pleaded  by  setting  up  code  section  under 
which  right  was  acquired. 

Beaffirmed  in  Lillis  v.  People's  Ditch  Co.  (Cal.),  29  Pac.  781,  783. 

Answers  to*  Special  Interrogatories  submitted  to  jury  should  be  read 
together  and  construed  to  avoid  contradiction  if  possible. 

Approved  in  New  York  etc.  By.  Co.  v.  Hamlin,  170  Cal.  31,  83  N.  E. 
346,  holding  answers  not  to  be  in  conflict;  I^shbaugh  v.  Spunaugle, 
118  Iowa,  345,  92  N.  W.  61,*  holding  inconsistency  between  special  find- 
ings not  fatal  to  general  verdict. 

What  Special  Verdict  must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
26,  48,  70,  71. 

Findings  of  Probative  Facts  are  Sufficient  if  ultimate  fact  results 
therefrom. 

Approved  in  O'Neill  v.  Quarnstrom,  6  Cal.  App.  471,  92  Pae.  392,  fol- 
lowing rule;  Antonian  v.  Southern  Pacific  Co.,  9  Cal.  App.  731,  100 
Pac.  883,  special  findings  by  jury  in  personal  injury  suit  held  recon- 
cilable with  general  verdict;  Bogers  v.  Overracker,  4  Cal.  App.  340, 
87  Pac.  1110,  judgment  reversed  when  findings  failed  to  determine  ex- 
tent of  superior  water  right;  Later  v.  Haywood,  14  Idaho,  53,  93  Pac. 
377,  reversing  judgment  for  failure  to  find  on  all  material  issues. 

Bight  to  Vie  of  Water  Held  Acquired  by  adverse  user,  when  only 
part  of  flow  of  stream  was  taken. 

Approved  in  Wutchumna  Water  Co.  v.  Bagle,  148  Cal.  764,  84  Pac. 
164,  and  Hubbs  etc.  Ditch  Co.  v.  Pioneer  Water  Co.,  148  Cal.  417,  83 
Pac.  257,  both  following  rule;  Bobinson  v.  Thornton  (Cal.),  31  Pac 
937,  adverse  possession  creates  title  but  does  not  transfer  title  of 
disseisor  to  disseisee. 

Objection  to  Form  of  Special  Verdict  not  taken  before  receipt  and 
recordation  of  verdict  will  not  be  considered  on  appeal. 

Approved  in  Napa  Valley  Pkg.  Co.  v.  San  Francisco  Belief  etc. 
Funds,  16  Cal.  App.  470,  118  Pac.  472,  reaflirming  rule. 

Where  Evidence  is  Conflicting,  Fndings  will  not  be  set  aside  on 
ground  that  they  are  not  supported  by  evidence. 

Approved  in  Jules  Levy  &  Bro.  v.  Mautz,  16  Cal.  App.  669,  117  Pac. 
937,  reaffirming  rule. 

Uability  of  Water  Companies.    See  note,  81  Am.  St.  Bep.  495. 

Miscellaneous. — Cited  in  Alhambra  Addition  Water  Co.  v.  Bichard- 
son,  96  Cal.  491^  30  Pac.  577,  referring  historically  to  principal  case. 


72  Cal.  609-630    NOTES  ON  CALIFOENIA  BEPOBTS.  190 

72  CaL  600-623,  14  Pac.  666,  PEOPLE  v.  KEBNAOHAN. 

InBtractlon  as  to  Beasonable  Doubt  given  in  murder  trial  upheld. 

Beaffirmed  in  People  v.  Del  Cerro,  9  Oal.  App.  773',  100  Pac.  891. 

Emotional  Insanity  Beginning  on  Eve  of  criminal  act  and  leaving  off 
when  ac^  is  consummated  cannot  be  offered  as  defense  to  crime. 

Beaffirmed  in  People  v.  Trebilcox,  149  Gal.  308,  86  Pac.  684. 

In  Murder  in  First  Degree,  Slayer  is  presumed  to  be  actuated  by 
intent  which  may  not  exist,  while  in  manslaughter,  slayer  is  not  pre- 
sumed to  be  actuated  by  intent  to  kill,  though  such  intent  may,  in 
fact,  exist. 

Approved  in  People  v.  Jones,  160  CaL  371,  117  Pac.  182,  discussing 
burden  of  proof  of  showing  circumstances  in  mitigation,  justification 
or  excuse  for  killing. 

72  Oal.  623-680,  U  Pac.  310,  PEOPLE  ▼.  1.EE  8ABE  BO. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
663;  56  L.  Bw  A.  382,  411,  432. 

Borden  and  Measure  of  Proof  of  Alibi  See  note,  41  L.  B.  A.  530, 
532. 

Wliat  Oonstltutes  Beasomable  Doubt  in  criminal  cases.  See  note,  17 
L.  B.  A.  705. 
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73  CaL  3-6,  2  Ant  St.  Bep.  772,  14  Pac  366,  LXTOO  y.  BBOWK. 

Injnnctloii  Does  not  laie  to  Restrain  ozecution  of  justice's  default 
judgment  void  on  faee. 

Approved  in  Lueo  v.  Bnsliyhead  (Ca].)i  14  Pac.  S68,  following  rule. 

Ix^nnctiona  Against  Execution  Sales  of  other  proceedings  under  final 
process.    Bee  note,  30  L.  B.  A.  135. 

Motion  to  Sat  Aside  Execution  and  not  Injunction  is  remedy  when 
justice's  court  judgment  is  void  on  face. 

Disapproved  in  Carr  v.  Pennsylvania  B.  B.  Co.,  108  Mo.  App.  391, 
83  S.  W.  982,  justice  e&nnot  take  cognizance  Of  motion  to  quash  exe- 
cution. 

Injunctions  Against  Judgments  for  Want  of  jurisdiction  or  invalid- 
ity,   dee  note,  31  L.  B.  A.  201,  204,  209. 

Equitable  Jurisdiction  in  Begaid  to  injunctions  against  judgments. 
See  note,  32  U  Bw  A.  328. 

73  OaL  7-e,  14  Pac.  373,  PEOPLE  ▼.  MOMTEITH. 

under  Inf onn&tion  for  Stealing  Horses,  evidence  of  theft  of  geldings 
does  not  constitute  varianee. 

Approved  in  State  v.  Matejousky,  22  S.  D.  37,  116  N.  W.  99,  follow- 
ing rule;  State  v.  Collett,  9  Idaho,  615,  75  Pae.  273,  term  ''horse"  suffi- 
ciently describes  property  alleged  to  have  been  stolen. 

Nonexpert  Witness  may  Testify  as  to  apparent  condition  of  defend- 
ant as  to  sobriety  at  time  of  ofFense. 

Approved  in  Palmer  v.  Schurz,  22  S.  D.  289,  117  N.  W.  153,  follow- 
ing rule;  People  v.  Wong  Loung,  159  Gal.  533,  114  Pac.  835,  police 
officers  may  describe  such  phenomena  as  paleness,  excitement,  intoxica- 
tion. 

Opinion  Evidence  by  Nomexperts  as  to  intoxication.  See  note,  U 
II  B.  A.  (n.  s.)  639. 

73  OaL  13-17,  14  Pac  604,  WABD  ▼.  liATTHEWS. 

Subsequent  Oral  Agreement  not  within  statute  of  frauds,  modifying 
written  contract,  is  valid. 

Approved  in  Stamey  v.  Hemple,  173  Fed.  63,  97  C.  C.  A.  379,  uphold- 
ing subsequent  oral  agreement  extending  time  of  written  contract  of 
sale  of  mining  claims. 

(IM) 


73  Cal.  21-51     NOTES  ON  CALEPOBNIA  BEPOBTSL  192 

73  OaL  21-25,  14  Pac.  375,  DOE  T.  TTLER. 

Location  of  Mining  Claim,  Otherwise  SuHlcient,  not  rendered  invalid 
hj  fact  that  marks  of  its  boundary  are  hj  mistake  placed  upon  ad- 
joining claims. 

Approved  in  McElligott  v.  Krogh,  151  Cal.  131,  90  Pac.  825,  follow- 
ing rule;  Green  v.  Oavin,  10  Cal.  App.  334,  101  Pac.  932,  upholding 
sufficiency  of  notice  of  location  of  mining  claim;  Upton  v.  Santa 
Bita,  14  N.  M.  130,  89  Pac.  286,  location  of  mining  claim,  otherwise 
sufficient,  not  rendered  invalid  by  reason  of  fact  that  location  notice 
is  posted,  by  mistake,  on  adjoining  claim. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  854. 

73  OaL  26-28,  14  Pac.  378,  STEPHENS  v.  DOE. 

Foreman  of  a  Mine  and  Bliner,  employed  to  wOrk  under  his  dired- 
tions,  are  fellow-servants. 

Approved  in  Squilache  ▼.  Tidewater  Coal  ft  Coke  Co.,  64  W.  Va.  345, 
62  S.  E.  450,  following  rule. 

Master  not  Liable  for  Injuries  to  employee  through  negligence  of 
fellow-servant,  unless  he  failed  to  use  ordinary  care  in  selection  of 
fellow-servant. 

Approved  in  Hardesty  v.  Largy  Lumber  Co.,  34  Mont.  164,  86  Pac. 
33,  holding  master  liable  for  injury  caused  by  falling  of  lumber  negli- 
gently piled  by  fellow-servant. 

Duty  of  Mine  Owners  to  Prevent  injury  to  employees.  See  note, 
87  Am.  St.  Rep.  561,  576. 

Duty  of  Master  With  Bespect  to  employment  of  his  servants.  See 
note,  48  L.  B.  A.  370. 

Inability  of  Master  for  Injuries  to  servant  by  incompetency  of  fel- 
low-servant.    See  note,  25  L.  B.  A.  713. 

Vlce-principalship  Considered  With  Reference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  E.  A.  534,  607. 

73  Cal.  29-42,  11  Pac.  602,  14  Pac.  610,  OBEEN  ▼.  STATE. 

Wbere  No  Statutory  or  Constitutional  Provision  fixing  different  lia- 
bility exists,  state's  responsibility  determined  by  same  rule  as  governs 
liability  of  private  litigants. 

Approved  in  Hoagland  v.  State  (Cal.),  22  Pac.  143,  Todhunter  v. 
State  (Cal.),  14  Pac.  615,  and  Todhunter  v.  State  (Cal.),  11  Pac.  604, 
all  following  rule;  State  v.  Campbell,  3  Cal.  App.  605,  86  Pac.  842, 
unless  defendant  consents  to  trial  elsewhere,  suit  by  state  to  recover 
money  paid  superintendent  of  asylum  must  be  brought  in  county  in 
which  defendant  resides. 

Wbat  Claims  Constitute  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  37,  66. 

Miscellaneous. — Cited  in  dissenting  opinion  in  Thomason  v.  Ash- 
worth,  73  Cal.  81,  14  Pac.  619,  as  illustrating  rule  of  stare  decisis. 

73  CaL  43-51,  14  Pac.  385,  CADWAIiADEB  ▼.  NASH. 

Deed  to  Land  Sold  at  Execution  sale  describing  property  conveyed 
by  reference  to  nonofficial  map,  to  be  operative,  must  clearly  identify 
particular  map  referred  to. 

Approved  in  Donnelly  v.  Tregaskis,  154  Cal.  264,  97  Pac.  425,  map 
referred  to  in  describing  property  must  be  produced  and  identified  or 
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description  most  f&il;  Baird  y.  Monroe,  150  Cal.  573,  89  Pae.  357,  hold- 
ing insufficient  description  in  assessment  in  connection  with  map 
describing  property  sufficient  to  identify  property. 

Dead  is  Void  for  TTncertainty  w^jen  on  face  it  contains  two  incon- 
sistent descriptions,  either  of  which  would  identify  different  piece  of 
property  from  that  described  by  other  description. 

Approved  in  Stough  v.  Reeves,  42  Colo.  439,  95  Pac.  960,  description 
of  land  in  tax  proceeding  as  portion  of  larger  tract  by  ntimber  and 
block,  without  reference  to  map,  not  sufficient  to  identify  land  as- 
sessed; dissenting  opinion  in  Hall  y.  Bartlett,  158  Cal.  645,  112  Pac. 
179,  majority  holding  description  of  property  sold  under  execution  not 
uncertain. 

Distinguished  in  Hall  ▼.  Bartlett,  158  Cal.  642,  112  Pac.  177,  uphold- 
ing certainty  of  description  of  property  sold  under  execution. 

73  OaL  64-^8,  14  Pac.  560,  HOOUE  ▼.  FANNING. 

Judgment  in  Replevin  Decreeing  that  plaintiff  recover  possession 
of  property  described  in  complaint  not  void  for  uncertainty  if  con^- 
plaint  specifically  describes  property  sued  for.     '^ 

Approved  in  Lee  Chu  v.  Noar,  14  Haw.  649,  upholding  decree  of 
sale  in  partition  suit  which  described  property  as  "lands  described  in 
plaintiff's  petition." 

Mandamus  to  Compel  Inferior  Oonrt  to  enforce  its  judgment  or  de- 
cree.   See  note,  24  L.  R.  A.  (n.  s.)  887. 

73  Oal.  58^1,  14  Pac.  390,  WOOSTEB  ▼.  NEVTLLS. 

Demand  as  Condition  of  Action  to  recover  money  collected  by  agent. 
See  note,  28  L.  R.  A.  (n.  s.)  631. 

73  CaL  61-68,  14  Pac.  361,  TUBES  v.  WILHOIT. 

Swamp  Land  Act  of  1850  is  Present  grant  to  state  of  all  overflow 
lands  then  belonging  to  United  States  situated  within  state. 

Approved  in  Fose  v.  Johnston*,  158  Cal.  130,  110  Pac.  299,  land 
within  meander  lines  constituting  pond  passed  to  California  under 
swamp  land  act  of  1850. 

73  CaL  73-93,  14  Pac.  615,  THOMASON  ▼.  ASHWOBTH. 

Street  Improvement  Act  of  1883  was  repealed  by  Yrooman  Act  of 
1885. 

Reaffirmed  in  Millsap  v.  Balfour,  154  Cal.  304,  97  Pac.  668. 

Legislature  has  "Power  to  Pass  general  laws  affecting  charter  of 
municipality  without  its  consent. 

Distinguished  in  Boise  City  Nat.  Bank  v.  Boise  City,  15  Idaho,  802, 
100  Pac.  96,  street  improvement  act  of  1905  not  applicable  to  cities 
incorporated  under  special  charter. 

73  CaL  93-96,  15  Pac.  57,  RANKIN  y.  CENTRAL  PACIFIC  R.  R.  CO. 

Verdict  Against  One  of  Seyeral  joint  tort-feasors  who  answer  sepa- 
rately and  silent  as  to  others  will  be  set  aside  at  instance  of  plaintiff. 

Approved  in  McMahon  v.  Hetch-Hetchy  etc.  R^.  Co.,  2  CaL  App.  403, 
84  Pac.  351,  where  verdict  is  against  one  defendant  and  no  verdict  as 
to  other  defendant,  there  is  mistrial. 

Distinguished  in  Fowden  v.  Pacific  Coast  Steamship  Co.,  149  Cal. 
156,  157,  86  Pac.  180,  wh«re  verdict  was  against  two  tort-feasors, 
granting  of  new  trial  did  not  vacate  verdict  and  judgment  as  to  other. 
II  Cal.  Noto»— 18 
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73  Oal.  9e-97»  15  Pac.  57,  RANKIN  ▼.  CENTBAI.  PAOIFIO  B.  B.  GO. 

As  to  Party  not  AggrleTod  hy.  order  granting  new  trial,  appeal  most 
be  dismissed. 

Distinguished  in  In  re  Beaton's  Estate  (Cal.)y  73  Pac  186,  holding 
on  appeal  by  special  administrator  from  order  setting  aside  accoant 
and  requiring  him  to  pay  over  biilancee,  determination  that  he  w&s  not 
aggrieved  would  be  determination  of  merits  of  appeal. 

73  OaL  97-98,  14  Pac.  393,  EX  PABTE  WILSON. 

Belease  of  Prisoner  on  Habeas  Ctorpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  184. 

Contempt  Proceedings  to  Compel  Payment  of  alimony.  See  note,  24 
L.  B.  A.  430. 

73  Cal.  99-104,  14  Pac.  394,  WIUJAMS  ▼.  WIUJAMS. 

Clear  and  Distinct  Bequest  cannot  bt  Affected  hy  other  words  in 
will  not  equally  clear  and  distinct. 

Beaffirmed  in  Estate  of  Goetz,  13  Cal.  App.  2<70,  109  Pac.  106. 

Property  of  Decedent  Vests  immediately  upon  his  death  either  in 
his  heirs  or  in  devisees  and  legatees. 

Approved  in  Estate  of  Campbell,  149  Cal.  717,  87  Pac.  575,  will 
making  no  trust  devise  and  limiting  power  of  executrix  to  sell  for 
fixed  period,  which  may  extend  beyond  lives  in  being,  does  not  suspend 
power  of  alienation  of  devisees;  Estate  of  O'Connor,  2  Oil.  App.  475, 
84  Pac.  319,  vested  interest  created  in  testamentary  trustee  at  death  of 
testator;  Estate  of  Clancy,  3  Cof.  Prob.  351,  arguendo. 
.  When  Estate  Vests.    See  note,  4  Cof.  Prob.  449,  450. 

Jurisdiction  of  Eqnity  to  Constme  Will.  See  note,  129  Am.  St. 
Bep.  80. 

Miscellaneous. — Cited  in  Estate  of  Spreckels,  5  Cof.  Prob.  369,  to 
point  that  Civil  Code,  section  715,  applies  to  trusts  in  personalty. 

78  Cal.  106-106,  14  Pac.  393,  WHITE  Y.  WHITE. 

In  Action  for  Divorce,  Order  Directing  husband  to  pay  costs,  ali- 
mony^ and  counsel  fees,  will  not  be  interfered  with  on  appeal  unless 
court  grossly  abused  discretion. 

Beaffirmed  in  Stewart  v.  Stewart,  156  Cal.  655,  105  Pac.  957. 

Miscellaneous. — Cited  in  White  v.  White  (Cal.),  33  Pac.  400,  on  an- 
other appeal. 

73  Cal.  106-109,  14  Pac.  397,  VALEKSIN  y.  VALENBTS. 

Expert  Testimony  of  Phsrsician  Based  on  hypothetical  question  is 
not  within  rule  as  to  privileged  communications. 

Approved  in  Crago  v.  Cedar  Bapids,  123  Iowa,  50,  98  N.  W.  355, 
sustaining  hypothetical  question  as  to  cause  of  injury  to  person  whom 
physician  attended. 

In  Action  for  Divorce,  Question  whether  false  or  malicious  charges 
made  by  parties  against  each  other  would  be  less  apt  to  indict  griev- 
ous mental  anguish  is  for  court  to  determine  in  view  of  all  facts. 

Approved  in  McDonald  v.  McDonald,  155  Cal.  673,  102  Pac.  931,  25 
L.  B.  A.  (n.  s.)  45,  fact  that  parties  are  separated  is  relevant  only 
in  determining  question  whether  false  and  malicious  charges  made 
by  one  spouse  against  other  inflicted  grievous  mental  suffering. 
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73  OaL  109-120,  14  Pac  401,  OSEQOBY  ▼.  PEBSHBAKEB. 

Discovery  of  Mineral  Within  Placer  Mining  elaim  before  location 
is  made  is  not  essential  to  validity  of  location. 

Overrulied  in  New  England  etc.  Oil  Go.  v.  Congdon,  152  Oal.  213,  92 
Pae.  181,  discovery  of  mineral  within  limits  of  mining  claim  is  essen- 
tial to  validity  of  placer  and  lode  locations. 

Discovery  of  Mineral  in  Mining  Claims  and  rights  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Rep.  186. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s;}  784,  786, 

809,  810,  822,  825,  8a2,  858,  887. 

• 

73  CaL  120-124,  14  Pac.  309,  IN  BE  K0WALSK7. 

Prisoner  cannot  be  Beleased  on  Habeas  Corpus  where  indictment, 
although  defective,  shows  offense  has  been  committed  of  which  court 
has  jurisdiction. 

Approved  in  In  re  Bunkers,  1  Cal.  App.  70,  81  Pac.  752,  applying 
rule  under  indictment  for  bribery;  State  v.  Shrader,  73  Keb.  621,  119 
Am.  St.  Bep.  913,  103  N.  W.  277,  applying  rule  to  indictment  for  sell- 
ing land  to  which  accused  had  no  title. 

Prisoner's  Bigbt  to  Discharge  on  Habeas  Corpus  after  commitment 
and  before  trial.    See  note,  100  Am.  St.  Bep.  35. 

73  CaL  125-137,  2  Am.  -St  Bep.  776, 14  Pac.  625,  ItAMB  ▼.  BECIiAMA- 
TION  DI8TBICT. 

It  is  Duty  of  State  to  Bedalm  sVamp  and  overflowed  lands  granted 
it  by  general  government. 

Approved  in  Beclamation  Dist.  No.  70  v.  Sherman,  11  Oal.  App.  410, 
105  Pac.  282,  in  action  by  reclamation  district  to  recover  assessment, 
legality  of  its  organization  is  not  assailable  on  ground  that  act  creat- 
ing diatrict  includes  two  other  districts  within  its  limite. 

Beclamation  District  lias  Bight  to  maintain  levee  across  mouth  of 
slough  through  which,  during  flood  time,  waters  of  river  escape  upon 
adjoining  low  lands. 

Approved  in  Humphreys  v.  Moulton,  1  Cal.  App.  258,  81  Pac.  1085, 
in  suit  to  enjoin  nuisance  in  flooding  lands  by  surface  water,  where  it 
is  found  that  several  ohannels  were  brought  together  into  channel 
complained  of,  plaintiff  may  recover  irreepective  of  other  findings; 
Singleton  v.  Atchison,  Topeka  etc.  B.  B.  Co.,  67  Kan.  291,  72  Pac.  78S, 
channel  in  ground  forming  bcmk  of  river  is  not  natural  watercourse 
and  may  be  obstructed. 

Inability  of  Drainage  District  for  flooding  land.  See  note,  19  L.  B. 
A.  (n.  s.)  992. 

Bight  to  Confine  Flood  Water  within  banks.  See  note,  24  L.  B.  A. 
,  (n.  s.)  216. 

What  is  Surface  Water.    See  note,  25  L.  B.  A.  530. 

Bight  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to  or 
from  lands  of  another.    See  note,  85  Am.  St.  Bep.  722. 

Legislative  Power  to  Condemn  private  property.  See  note,  94  Am. 
St.  Bep.  740. 

73  Cat  137-142,  14  Pac.  618,  GLASCOCK  v.  CENTBAL  PACIFIC  B. 
B.  CO. 

Person  of  Mature  Age  in  PnU  Possession  of  faculties  are  guilty  of 
contributory  negligence,  if  when  about  to  cross  over  railroad  crossing, 
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the  vi^w  of  the  track  on  either  side  being  unobstTucted,  they  fail  to 
stop,  look  and  listen. 

Approved  in  Matteson  v.  Southern  Pacific  Co.,  6  Cal.  App.  326,  92 
Pae.  105,  following  rule;  dissenting  opinion  in  Chicago,  B.  I.  &  P.  R. 
B.  rj>.  V.  Pounds,  1  Ind.  Ter.  73,  35  S.  W,  256,  majority  holding  where 
deaf  person  attempts  to  crose  track  and  testimony  as  to  whether  he 
stopped,  looked  and  listened  is  conflicting,  question  of  contributory 
negligence  is  for  jury. 

Distinguished  in  Hamlin  v.  Pacific  Electric  By.  Co.,  150  Cal.  779, 
89  Pac.  1110,  holding  question  of  negligence  of  one  walking  along 
street-car  track  in  failing  to  watch  and  listen  for#carB  is  for  jury. 

Where  Evidence  Indisputably  Shows  plaintiff  failed  to  use  care  such 
as  prudent  men  usually  exercise  in  positions  of  like  danger,  question 
of  contributory  negligence  is  for  court. 

Approved  in  Braly  v.  Fresno  City  By.  Co^,  9  Cal.  App.  431,  99  Pac. 
407,  applying  rule  where  passenger  on  street-car  assaulted  by  con- 
ductor for  nonpayment  of  fare  and  fell  while  car  in  motion;  Wardlaw 
▼.  California  By.  Co.  (Cal.),  42  Pac.  1076,  passenger  going  on  side  of 
platform  car  opposite  platform  at  place  other  than  that  arranged  to 
receive  passengers  and  attempting  to  board  by  placing  foot  In  bumper 
cannot  recover  for  injuries  caused  by  engine  bumping  cars. 

Presumption  of  Exercise  of  Care.    See  note,  116  Am.  St.  Bep.  126. 

Person  Having  Age  and  Faculties  to  understand  danger  is  charge  1 
with  knowledge  of  them  and  is  bound  to  act  upon  knowledge  as  pru- 
dent man  under  circumstances  would. 

Approved  in  Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed. 
026,  62  C.  C.  A.  552,  winchman  guilty  of  negligence  in  lowering  sugar 
into  boat  without  signal  when  he  saw  sea  was  rough. 

Opinion  and  Conclusion  of  Witness  as  to  circumstances  of  accident 
not  competent  evidence  in  action  for  damages. 

Approved  in  Wheeler  v.  Oregon  B.  B.  etc.  Co.,  16  Idaho,  408,  102 
Pac.  359,  statement  of  witness  made  soon  after  accident  that  accident 
was  her  fault  is  inadmissible. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring  it. 
See  note,  9  L.  B.  A.  (n.  s.)  342. 

73  Cal.  142-152,  14  Pac.  405,  IN  BE  SIO. 

Ordinances  in  Conflict  Wltli  (General  Laws  of  state  on  same  subject 
are  void. 

Approved  in  In  re  Wilcox,  14  Cal.  App.  168,  111  Pac.  375,  part  of 
city  ordinance  relating  to  street  excavation  which  requires  payment 
of  fee  as  condition  for  receipt  for  deposit  to  secure  restoration  of 
street  conflicts  with  Code  of  Civil  Procedure,  section  2075;  Ex  parte 
Snowden,  12  Cal.  App.  525,  107  Pac.  725,  holding  Los  Angeles  speed 
ordinance  does  not  violate  state  motor  vehicle  act  of  1907;  In  ro 
Desanta,  8  Cah  App.  303,  96  Pac.  1031,  holding  void  San  Francisco 
milk  ordinance;  Ex  parte  Sweetman,  5  Cal.  App.  579,  580,  90  Pac.  1070, 
holding  void  Berkeley  ordinance  penalizing  sale  of  liquor  without 
license;  Terr,  of  Hawaii  v.  McCandless,  18  Haw.  622,  holding  void 
county  ordinance  relating  to  gutters  on  awnings  as  eonflicting  with 
statute. 

Cities  and  Towns  may  Pass  and  Enforce,  within  th«ir  limits,  ordi- 
nances which  do  not  conflict  with  general  laws  of  state. 

Approved  in  County  of  Plumas  v.  Wheeler,  149  Cal.  768,  87  Pac.  913, 
npholding  county  ordinance  requiring  license  for  grazing  sheep. 
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Power  of  Mnnicipality  to  Punish  Acts  already  co veered  by  statute. 
See  notes,  110  Am.  St.  Repw  151,  152;  17. L.  R.  A.  (n.  s.)  53,  62,  70; 
1  L.  R.  A.  (n.  8.)  383. 

Decision  Against  Constitutional  Bight  as  a  nallity  subject  to  col- 
lateral attack.*  See  note,  39  L.  R.  A.  457. 

73  Cal.  157-165,  14  Pac.  576,  OOLSON  v.  DtTNI-AP. 

Trustee  may  Purchase  from  His  Beneficiary  if  transaction  is  fair  in 
all  respects. 

Approved  in  Currey  r.  King,  6  Cal.  App.  576,  92  Pac.  665,  holding 
agent  to  aell  who  procured  seller  to  sell  to  pretended  purchaser,  on 
pretense  that  he  had  found  purchaser  and  received  deposit,  whereas  he 
was  purchasing  himself,  is  trustee  of  sell'er;  Tafft  v.  Presidio  &  Fer- 
ries B.  Co.  (Cal.),  22  Pac.  488,  applying  rule  where  attorney  in  fact 
sold  corporate  stock  to  himself. 

It  is  Duty  of  Trial  Court  to  Find  upon  all  material  issues  whether 
evidence  be  introduced  or  not. 

Approved  in  Dillon  Implement  Co.  v.  Cleveland,  32  Utah,  6,  88  Pac. 
672,  following  rule;  Mitchell  v.  Jensen,  29  Utah,  360,  81  Pac.  168, 
where  evidence  is  f»cant,  failure  to  find  whether  or  not  company  was 
transacting  business  in  corporate  capacity  avoids  judgment. 

73  CaL  166-174,  14  Pac.  678,  WISE  ▼.  BTTBTON. 

Assignments  of  Error  That  Evidence  is  insufficient  to  support  find- 
ings are  sufficient,  although  particulars  in  which  evidence  is  claimed 
to  be  insufficient  are  not  etated. 

Approved  in  Low  v.  Burton  (Cal,),  14  Pac.  683,  following  rule. 

73  Cal.  174-176,  14  Pac.  683,  WISE  V.  BUBTON. 

Judgment  will  not  be  Beversed  for  Want  of  findings  on  issues  in 
relation  to  which  there  is  no  evidence. 

Approved  in  Himmelman  v.  Henry  (Cal.),  21  Pac.  731,  following 
rule;  Eva  v.  Symons,  145  Cal.  205,  78  Pac.  649,  applying  rule  in 
ejectment;  Hatton  v.  Gregg,  4  Cal.  App.  546,  88  Pac.  596,  applying 
rule  in  injunction  suit. 

What  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.   Bep.   17a 

73  Cal.  176-181,  2  Am.  St.  Bep.  785,  14  Paa  580,  CONNEAU  ▼.  OEIS. 

Bule  of  Court  Bequiring  Party  demanding  jury  to  deposit  jury  fees 
with  clerk  in  advance  of  trial  is  not  impairment  of  right  of  trial 
by  jury. 

Approved  in  Williams  v.  Gottschalk,  231  111.  179,  83  N.  E.  142, 
municipal  court  act  of  1905  is  not  encroachment  upon  right  of  trial 
by  Jtiry. 

Distinguished  in  Story  v.  Walker,  71  N.  J.  L.  262,  58  Atl.  352, 
holding  justice  lost  jurisdiction  in  proceeding  under  landlord  and 
tenant  act  of  1874,  and  supplement  of  1903  in  denying  jury  trial 
upon  refusal  of  defendant  to  prepay  costs  thereof. 

Conditions  and  Bestrictlons  Which  Legislature  may  impose  on 
right  of  trial  by  jury.     See  note,  98  Am.  St.  Bep.  538. 

There  may  be  DeliTery  in  Escrow  where  deed  is  deposited  with 
third  person  to  be  delivered  upon  failure  of  grantor  to  make  stipu- 
lated payment. 


-  I 
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Distinguished  in  Tooker  v.  Siegel-Cooper  Co.,  194  N.  Y.  446,  87 
N.  E.  775,  refusing  to  apply  doctrine  of  delivery  in  escrow  to  uphold 
chattel  mortgage  as  against  creditors  where  it  is  delivered  to  third 
party  to  be  delivered  to  mortgagee  npon  condition^  that  debt  secured 
thereby  is  not  paid  on  certain  day. 

"Wliere  Qrantor  Deposits  Dead  in  Bacrow  to  be  ineffectual  on  per- 
formance of  conditions,  third  party  taking  deed  with  notice  of 
escrow  before  grantor  performs  escrow  agreement  acquires  no  title 
as  against  first  grantee. 

Distinguished  in  May  r.  Emerson,  52  Or.  270,  96  Pae.  1065,  where 
land  is  sold  under  contract  and  deed  is  delivered  in  escrow,  pur- 
chaser at  execution  sale  had  before  terms  of  escrow  are  fulfilled 
acquires  whole  interest  of  vendor. 

73  OaL  182-185,  14  Pac.  686,  BAKEB  ▼.  FEBEMAITS  FUND  INS.  GO. 

Acttona  to  Determine  Bight  or  interest  in  real  property  must  be 
brought  in  county  in  which  property  is  situated. 

Approved  in  Hannah  v.  Canty,  2  Cal.  App.  227,  81  Pac.  1036,  ap- 
plying rule  where  accounting  was  asked  as  mere  incident  to  suit 
to  establish  trust  in  land. 

73  OaL  191-193,  14  Pac.  674,  BEYNOLDS  Y.  IJNCOLN. 

Color  of  Title.    See  note,  88  Am.  St.  Rep.  727. 

Inyalid  Tax  Deed  as  Color  of  Title  within  general  statutes  of  limita- 
tions.   See  note,  11  L.  B.  A.  (n.  s.)  785^ 

73  CaL  193-195,  14  Pac.  831,  BALL  ▼.  NICHOL& 

On  Appeal  by  One  of  Seyeral  defendants,  defects  in  complaint 
affecting  only  rights  of  defenxlants  not  appealing  will  not  be  con- 
sidered. 

Approved  in  People  v.  Bea,  2  Cal.  App.  Ill,  83  Pac.  165,  in  ac- 
tion to  try  title  to  office,  errors  not  prejudicing  appellants  cannot 
ly&  considered. 

73  Cal.  202-204,  14  Pae.  677,  ESTATE  OF  CABPENTEB. 

Appointment  of  Special  Administrators.  See  notes,  4  Oof.  Prob. 
333;  1  Cof.  Prob.  208. 

73  Cal.  206-210,  14  Pac.  781,  BEID  v.  BEID. 

Transcript  of  Testimony  Oiven  by  Party  in  prior  action  Is  not 
admissible  in  subsequent  action  as  evidence  of  what  party  said  on 
former  trial. 

Distinguished  in  Carpenter  v.  Ashley,  15  Cal.  App.  468,  115  Pac. 
271,  holding  where  correctness  of  transcript  is  admitted,  it  is  admis- 
sible as  evidence  of  what  witness  testified  to  at  former  trial. 

Transcript  of  Testimony  Oiven  by  Party  in  prior  action  may  be 
used  by  such  party  for  purpose  of  refreshing  his  memory  when  testi- 
fying in  subsequent  actions. 

Approved  in  Batcheller  v.  Whittier,  12  Cal.  App.  267,  107  Pac. 
143,  witness  may  ure  memorandum  made  in  account-book  to  refresh 
his  memory;  People  v.  Lanterman,  9  Cal.  App.  684,  100  Pac.  724, 
witness  may  refresh  his  memory  by  referring  to  report  to  ticket 
auditor  showing  use  of  railroad  pass;  People  v.  Izlar,  8  Cal.  App. 
606,  97  Pac.  687,  when  examining  witness  in  criminal  case,  district 
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attorney  may  refresh  his  memory  by  reading  tranaeript  of  testimony 
given  at  preliminary  hearing;  State  v.  Marren,  17  Idaho,  780,  107 
Pae.  997,  witnesa  permitted  to  read  transcript  of  testimony  given 
at  former  trial  for  purpose  of  refreshing  his  memory. 

Distinguished  in  dissenting  opinion  in  State  v.  Marren,  17  Idahe, 
797,  798,  107  Pac.  1004,  majority  holding  that  witness  might  read 
transcript  of  testimony  given  in  former  trial  for  purpose  of  refresh- 
ing his  memory. 

Steoograplien'  Notes  aa  Svidence,  and  right  to  reiad  them  to  jury. 
See  note,  81  Am.  St.  Bepw  359,  363. 

73  OaL  213-216^  2  Am.  St.  Sep.  789,  U  Pae.  797,  OBOSSMOBB  ▼. 
PAOK 

Option  Giyen  Holder  of  Note  of  having  same  become  due  imme- 
diately upon  default  of  interest,  to  be  available'  against  indorser, 
must  be  exercised  within  reasonable  time^ 

Approved  in  Kinsel  v.  Ballon,  ISl  Gal.  758,  91  Pae.  622,  following 
rule;  Trinity  Co.  Bank  v.  Haas,  151  Gal.  556,  91  Pac.  386,  holding 
option  is  lost  if  before  righto  undor  option  are  exercised  mortgagor 
offers  to  pay  overdue  interest. 

Delay  of  Serea  Months  Before  Attempting  to  exercise  option  is 
unreasonable. 

Approved  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Gal.  App. 
750,  103"  Pae.  939,  holding  notice  of  acceptance  of  option  to  pur- 
chaee  boxes  ten  months  after  option  was  given  not  given  within 
reasonable  time;  Hewett  v.  Dean  (Gal.),  25  Pac.  755,  delay  of  three 
months  after  default  in  interest  does  not  waive  right  to  exercise 
option,  when  delay  is  caused  by  reason  of  defendant's  request  for 
Additional  time. 

73  OaL  216-219,  14  Pac.  786,  GOID  T.  SXTN  INa  OO. 

Making  Proof  of  Loss  is  not  condition  precedent  to  maintenance 
of  action  for  breach  of  oral  contract  to  renew  Are  insurance  policy 
brought  after  property  is  destroyed. 

Approved  in  Thompson  v.  Germania  Fire  Ins.  Co.,  45  Wash.  485,  88 
Pae.  942,  holding  proof  of  loss  waived  where  before  expiration  of  time 
for  furnishing  proof  of  loss  as  provided  in  written  contract,  company 
repudiates  oral  contract  of  insurance. 

Distinguished  in  American  G.  Co.  v.  Agricultural  I.  Co.,  12  Gal.  App. 
139,  106  Pac.  723,  holding  evidence  insufficient  to  support  finding  that 
there  was  oral  contract  of  insurance. 

73  Cal.  220-222,  14  Pac.  861,  PEOPLE  v.  BIOE. 

Information  for  Eecelvlng  Stolen  Property  need  not  allege  value  of 
property. 

Approved  in  State  t.  Moxley,  41  Mont.  409,  110  Pac.  86,  holding 
evidence  in  prosecution  for  receiving  stolen  goods  sufficient,  although 
it  fails  to  establish  value  of  property  as  alleged. 

73  CaL  222-226,  14  Pac  849,  PEOPLE  Y.  KEBBIOAN. 

Where  During  Criminal  Trial  Defendant  becomes  greatly  excited, 
order  of  court  excluding  all  spectators  from  courtroom  does  not  violate 
defendant's  right  to  public  trial. 
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Approved  in  SUt«  t.  Callahan,  100  Minn.  W,  110  N.  W.  345,  fol- 
lowing rule;  State  v.  Worthen,  124  Iowa,  410,  100  N.  W.  331,  it  is  not 
infringement  upon  right  to  public  trial  to  exclude  defendant's  wit- 
nesses from  courtroom  during  examination  of  other  witnesses. 

Distinguished  in  State  v.  Osborne,  54  Or.  293,  294,  103  Pac.  64, 
holding  it  is  error  to  exclude  all  spectators  from  courtroom  during 
criminal  prosecution. 

Bight  to  Exclude  Public  during  criminal  trial.  See  note,  9  L.  B.  A. 
(n.  s.)  278. 

Bight  to  Public  TAal  in  criminal  case.    Bee  note,  14  L.  B.  A.  809. 

73  Oal.  226-228,  16  Pac.  44,  PBOPLfi  ▼.  OUIDIOS. 
Instance  of  Instroctiona  on  Self-defense  held  proper. 
Beafarmed  in  Wilson  t.  Territory,  7  Ariz.  51,  60  Pac.  698. 

73  Oal.  230-235,  14  Pac.  853,  PEOPLE  ▼.  LEONABD. 

Word  '"Eligible,"  as  TTsed  in  SecUon  20,  article  lY  of  Constitution, 
refers  to  capacity  to  hold  as  well  as  to  be  elected  to  office. 

Approved  in  Bradfield  v.  Avery,  16  Idaho,  773,  102  Pac.  689,  23 
L.  B.  A.  (n.  s.)  1228,  and  State  v.  Huegle,  135  Iowa,  102,  112  N.  W. 
235,  both  holding  persons  elected  to  office  of  county  superintendent 
are  not  entitled  to  hold  such  office  unless  possessing  qualificationa 
required  by  law. 

IiOflNi  of  One  Office  by  accepting  another.  See  note,  86  Am.  St.  Bep. 
588. 

Miscellaneous. — Cited  in  Ballantyne  v.  Bower,  17  Wyo.  362,  99  Pae. 
871,  office  of  justice  of  peace  in  civil  office  under  state  within  meaning 
of  Constitution,  article  VI,  section  4. 

73  CaL  238-240,  14  Pac.  832,  BOSTWIOK  y.  MAHONET. 

In  Unlawful  Detainer,  Tenant  is  estopped  to  deny  landlord's  title. 

Distinguished  in  Teich  v.  Arms,  5  Cal.  App.  478,  90  Pac.  963,  holding 
tenant  may  introduce  evidence  showing  landlord's  title  has  expired 
during  tenancy. 

Offer  to  Prove  by  Parol  Evidence  facts  which  can  only  be  proved 
by  documentary  evidence  is  properly  refused  although  offer  embraces 
other  unobjectionable  matters. 

Approved  in  People  v.  Hogan,  11  Oal.  App.  603,  105  Pac.  940,  where 
offer  of  impeaching  evidence  includes  matters  to  which  attention 
of  prosecuting  witness  waa  not  called  and  matters  to  which  attention 
was  called,  rejection  of  whole  offer  will  be  sustained. 

73  Oal.  240-241,  14  Pac  855,  HEINLEK  V.  BEANS. 

Wbere  Supreme  Court  on  Appeal  affirms  judgment,  or  directs  entry 
of  specific  judgment  and  such  judgment  is  entered,  case  is  ended. 

Approved  in  State  v.  District  Court,  32  Mont.  24,  79  Pac.  411,  where 
order  taxing  costs  does  not  include  certain  items,  trial  court  has  no 
jurisdiction  to  make  order  taxing  such  items  after  judgment  is  af- 
firmed. 

Conclusiveneee  of  Prior  Deciaions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324. 
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78  CaL  248-248, 15  Pac.  86,  PEOPI.E  T.  SUTTON. 

Accused  Who  has  Tastified  on  Own  Bebalf  and  oii*«ros8-ezamination 
▼olunteers  statements  not  embraced  in  his  examination  in  chief  may 
be  cross-examined  for  purpose  of  explaining  such  statements. 

Approved  in  People  v.  Gallagher  (Cal.),  33  Pac.  893,  where  de- 
fendant denies  advising  party  to  draw  money  from  bank  for  purpose 
of  embezzling  it,  and  all  knowledge  of  intention  of  such  party  to  do 
so,  it  is  error  on  cross-examination  to  allow  him  to  answer  questions 
relating  to  facts  transpiring  after  money  was  drawn. 

Oxoss-socamtnation  of  Defendant  in  criminal  cases.  See  note,  15  L. 
B.  A.  669. 

Where  Insaoity  Is  Pleaded  In  Murder  Case  medical  expert  may  be 
asked,  on  cross-examination,  questions  based  on  hypothetical  facts,  for 
purpose  of  testing  his  competency. 

Beaffirmed  in  Parrish  v.  State,  139  Ala.  44,  36  So.  1021. 

ApiUlcation  for  New  Trial  on  ground  of  newly  discovered  evidence 
will  not  be  granted  unless  moving  party  could  not  with  reasonable 
diligence  have  discovered  and  produced  evidence  during  trial. 

Approved  in  "Weinburg  v.  Somps  (Cal.),  33  Pac.  342,  holding  appli* 
cation  for  new  trial  because  of  newly  discovered  evidence  failed  to 
show  reasonable  diligence.  / 

To  Entitle  Party  to  New  Trial  on  ground  of  newly  discovered  evi- 
dence it  must  .appear  that  evidence  and  not  its  materiality  is  newly 
discovered. 

Approved  in  State  t.  Cook,  13  Idaho,  53,  88  Pac.  242,  in  prosecution 
for  stealing  of  mare,  production  of  colts  which  were  in  existence  dur- 
ing trial  is  not  newly  discovered  evidence  but  material  to  prisoner's 
defense  only. 

Order  Denying  Motion  for  New  Trial  on  ground  of  newly  discovered 
evidence  will  not  be  disturbed  on  appeal  except  for  abuse  of  discretion. 

Approved  in  People  v.  Weber,  149  Cal.  350,  86  Pac.  681,  holding 
eourt  did  not  abuse  discretion  in  discrediting  affidavit  filed  in  support 
of  application  for  new  trial  on  ground  of  newly  discovered  evidence; 
GrusB  V.  Bobertson  (Cal.),  37  Pac.  772,  when  affidavits  in  support  of 
application  for  new  trial  on  ground  of  newly  discovered  evidence  are 
conflicting,  court  has  power  to  determine  which  are  true. 

Bzpert  Opinions  as  to  Sanity  or  insanity.     See  note,  39  L.  B.  A.  326. 

Scientific  Books  and  Treatises  as  evidence.  See  note,  40  L.  B.  A. 
56&. 

73  Cal.  252-257,  14  Pac.  796,  PEOPLE  ▼.  WHEELEB. 

On  Preliminary  Examination,  Accused  Party  may  be  held  for  any 
offense  which  evidence  shows  him  to  have  committed. 

Approved  in  State  v.  Wisneweki,  13  N.  D.  653,  102  N.  W.  884, 
upholding  sufficiency  of  complaint  charging  person  with  keeping  and 
maintaining  nuisance;  Malheur  County  v.  Carter,  52  Or.  624,  98  Pac. 
492,  holding  bail  bond  void  where  it  recited  charge  preferred  against 
prisoner  and  upon  which  he  was  arrested  and  not  that  for  which  he 
was  held  to  appear  before  grand  jury;  State  v.  Anderson,  35  Utah, 
501,  101  Pac.  387,  upholding  conviction  for  perjury  secured  upon  com- 
plaint, sufficiency  of  which  was  attacked. 

On  PreUminairy  Examination,  Party  charged  in  complaint  under 
fietitious  name  may  be  held  to  answer  and  informed  against  under  his 
true  name. 
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Approved  in  State  ▼.  King,  71  Kan.  292,  80  Pac.  606,  npholding 
eommitm^nt  of  part/  for  burglary  nnder  warrant  wherein  he  was  des- 
ignated by  fietitiouB  name. 

Whetlier  False  Impriaomnent  may  be  Predicated  of  partial  or  eon- 
ditional  restraint.    See  note,  20  L.  B.  A.  (n.  s.)  969. 

73  Oal.  257-260, 14  Pac.  860,  PEOPLE  ▼.  DOBBIN& 

Wbere  Different  Provlaions  of  Same  Slatnte  all  passed  at  same  time 
cannot  be  reconciled^  one  last  in  point  of  position  must  prevail. 

Approved  in  Alameda  County  v.  Dal  ton,  148  Cal.  251,  82  Pac.  1052, 
holding  section  160,  subdivision  7,  and  section  215  of  County  Govern- 
ment Act  of  1897  are  in  conflict,  and  that  section  215,  being  later 
section,  must  prevail;  Estate  of  Schade,  4  Cof.  Prob.  444,  Code  of  Civil 
Procedure,  section  1465,  prevails  over  Civil  Code,  section  1265;  Speidel 
T.  Warder,  56  W.  Va.  608,  49  S.  E.  536,  holding  section  34  of  chapter 
50,  eode  of  1899,  as  amended  in  1903^  prevails  over  section  as  orig- 
inally enacted. 

Where  Two  Laws  upon  Same  Subject  passed  at  different  times  are 
inconeistent  with  each  other,  one  last  passed  must  prevail. 

Approved  in  County  of  Trinity  v.  County  of  Mendocino,  151  Cal. 
284,  90  Pac.  687,.  holding  special  act  of  1872,  relating  to  county  bound- 
ary lines,  would  prevail  over  Political  Code,  sectiona  3969-3972,  in 
ease  ef  inconsistency. 

The  Four  Codes  Oonatltnte  but  one  statute. 

Approved  in  Sunset  Telephone  etc.  Co.  v.  Pomona,  172  Fed.  834,  97 
C.  C.  A.  251,  federal  court  must  give  word  "telegraph,"  as  used  in  sec- 
tion 536  of  Civil  Code,  same  construction  as  was  given  it  by  California 
supreme  court  in  construing  section  591  of  Penal  Code. 

73  Oal.  260-263,  14  Pac  841,  SHUMWAT  ▼.  LEAKEY. 

Sheriff  la  Entitled  to  Such  Fee  for  Taking  and  keeping  possession 
and  preserving  property  nnder  attachment,  execution  or  other  process, 
as  court  shall  allow. 

Approved  in  Alexander  v.  Wilson  (Cal.)y  79  Pac.  275,  sheriff  is  en* 
titled  to  allowance  of  his  necessary  expenses  for  keeping  and  preserv- 
ing property  during  pendency  of  bankruptcy  proceedings. 

73  Oal.  265-271,  14  Pac.  833,  HIPPE  v.  JOHNSON. 

Fact  That  Money  Turned  Over  by  treasurer  to  successor  in  office 
was  irregularly  collected  does  not  absolve  sureties  on  bond  of  succes- 
sor from  liability  where  he  embez^es  money  so  turned  over. 

Approved  in  Philipsburg  v.  Degenhart,  30  Mont.  306,  76  Pac.  696, 
where  city  treasurer  embezzles  money  illegally  collected,  sureties  on 
his  official  bond  are  liable. 

Persons  Severally  Liable  upon  Same  Obligation  may  all  or  any  of 
them  be  included  in  same  action  at  option  of  plaintiff. 

Approved  in  Moreing  v.  Weber,  3  Cal.  App.  22,  84  Pac.  223,  holding 
plaintiff  may  join  as  defendants  two  or  more  of  a  number  of  property 
owners  jointly  and  severally  liable  upon  contract  for  street  work. 

In  Absence  of  Evidence  Showing  misappropriation  of  funds  occurred 
during  prior  terms,  sureties  on  bond  of  county  treasurer  for  his  last 
term  are  liable. 

Approved  in  Priet  v.  Be  La  Montanya  (Cal.),  22  Pac.  173,  if  party 
it  prevented  from  obtaining  full  payment  on  warrant  by  reason  of 
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iUegal  deficiency  oecurring  during  city  treasurer's  second  term  of 
office,  sureties  on  bond  for  second  term  are  liable. 

laiabUity  of  Sureties  of  Public  Officer  for  default  during  prior  term. 
See  note,  23  L.  B.  A«  (n.  s.)  133. 

Form  of  Judgment  on  Penal  Bonds*    See  note,  62  L.  B.  A.  448. 

73  OaL  271-272, 14  Pac.  863,  OBUPE  v.  BTEBS. 

Effect  of  ConTeyance  or  Encumbrance  of  homestead  by  one  spouse 
only.    See  note,  95  Am.  St.  Rep.  926.       .  - 

Effect  Of  Divorce  on  Homestead  Blgbta.    See  note,  23  L.  B.  A»  239. 

73  Cal.  281-282,  14  Pac.'  840,  BOAOH  ▼.  COFFEY. 

Administrator  cannot  Bepresent  Eitber  Side  of  contest  between 
heirs,  devisees  or  legatees  contesting  for  distribution  of  estate. 

Approved  in  In  re  Healy's  Estate  (Cal.),  66  Pac.  176,  holding  ad- 
ministrator is  not  allowed  to  employ  attorney  representing  one  of 
several  heirs  in  action  to  enforce  contract  made  by  testator;  Lamar 
T.  Lamar,  118  Ga.  690,  45  S.  E.  501,  executor  cannot  bring  under  re- 
view decree  giving  directions  as  to  manner  in  which  fund  is  to  be 
distributed  and  fixing  amount  of  executor's  compensation  in  so  far 
as  it  affects  interests  of  other  parties  to  litigation  who  are  satisfied 
with  results  thereof. 

Distinguished  in  Bruning  v.  Golden,  159  Ind.  208,  64  N.  E.  660,  hold- 
ing special  administrator  may  bring  action  against  heir  to  compel 
accounting  of  partnership  affairs  of  firm  of  which  heir  and  testator 
were  only  members. 

73  Cal.  28&-290,  2  Am.  St  Bep.  791,  14  Pac.  791,  BELL  ▼.  HUDSON. 

Eqnlty  wUl  not  Entertain  Suit  for  accounting  of  partnership  affairs 
brought  by  personal  representative  of  one  partner  twenty-five  years 
after  his  death  against  personal  representative  of  other  partner  unless 
complaint  accounts  for  delay. 

Approved  in  Beswick  v.  Dorris,  174  Fed.  506,  holding  creditor's  bill 
to  set  aside  conveyance  made  eight  years  before  it  was  filed  is  de- 
murrable for  laches. 

Equity  will  not  Aid  a  Party  whose  application  is  destitute  of  con- 
science, good  faith  and  reasonable  diligence. 

Approved  in  Stovenaon  v.  Boyd,  153  Cal.  136-,  96  Pac.  287,  19  L.  B. 
A.  (n.  8.)  525,  where  one  cotenant  with  knowledge  of  purchase  of 
outstanding  claim  for  more  than  four  years  neglects  to  elect  to  bear 
her  portion  of  expense  of  purchase  and  to  claim  benefits,  suit  by  such 
cotenant  to  obtain  benefits  of  purchase  is  barred  by  laches;  Elliott 
T.  Clark,  5  Cal.  App.  9,  89  Pac.  455,  holding  action  to  enforce  trust 
resulting  from  transaction  which  took  place  fortj-five  years  prior  to 
commencement  of  action  is  barred  by  laches;  Burliog  v.  Newlands 
(Cal.),  39  Pac.  52,  relief  from  alleged  fraud  will  not  be  granted  where 
complainants  could  have  informed  themselves  by  exercise  of  diligence 
but  delayed  bringing  suit  for  over  ten  years  and  until  after  deuth 
of  all  participants  in  transaction;  Patterson  v.  Hewitt,  11  N.  M.  24, 
66  Pac.  558,  55  L.  B.  A.  658,  holding  certain  claimants  were  guilty 
of  laches  in  failing  to  institute  action  to  enforce  alleged  rights  in 
mining  claims  which  accrued  eight  years  prior  to  co-mmencement  of 
action;  MiUer  v.  Ash,  156  Cal.  566,  lOo  Pac.  609,  arguendo* 
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In  Action  for  Acconnting,  Defense  of  staleness  of  plaintiff's  claim 
may  be  raised  by  general  demurrer. 

Approved  in  Marsh  y.  Lett,  156  Cal.  646,  105  Pac.  969,  sustaining 
demurrer  to  action  to  enforce  option  for  purchase  ef  property  three 
>ears  after  repudiation  of  option. 

73  Oal.  291-295,  14  Pac  874,  WARDEB  v.  SKSLEN. 

Where  Party  Enters  into  Possession  of  land  under  deed  and  agree- 
ment of  second  party  to  sell  land,  pay  indebtedness  for  which  deed 
was  given  as  security  and  redeem  land,  his  possession  is  not  adverse 
until  second  party  refuses  to  redeem. 

Approved  in  Wadleigh  v.  Phelps,  149  Cal.  641,  87  Pac.  99,  so  long 
as  nrortgagee  in  possession  holds  by  consent  of  mortgagor  and  by 
virtue  of  his  agreement  to  apply  rents  and  profits  to  indebtedness, 
his  holding  is  not  adverse. 

Where  There  is  Discrepancy  Between  Findings  of  particular  facts 
and  findings  general  in  their  nature,  former  must  contral. 

Approved  in  Clint  v.  Eureka  Crude  Oil  Co.,  3  Cal.  App.  466,  86  Pac. 
818,  in  action  for  cancellation  of  deed,  general  finding  that  deed  was 
delivered  is  controlled  by  specific  findings  showing  deed  was  not  de- 
livered. 

73  Oal.  297-298,  14  Pac.  864,  OtJLLAHAN  v.  MOBBISSEY. 

Appeal  from  Judgment  Entered  by  consent  will  be  dismissed. 

Approved  in  Hibernia  Savings  etc.  Society  v.  Waymire,  152  Cal. 
288,  92  Pac.  646,  dismissing  appeal  from  judgment  entered  by  consent 
in  action  of  ejectment. 

73  Cal.  299-301,  14  Pac.  794,  TUBNEB  ▼.  WHITE. 

Generally,  Allegation  of  Ownership  is  one  of  ultimate  fact,  but 
context  may  be  such  as  to  show  it  is  conclusion  of  law. 

Approved  in  California  Raisin  Growers'  Assn.  v.  Abbott,  160  Cal. 
610,  117  Pac.  771,  averments  in  com][$1aint  in  suit  by  association 
formed  to  sell  raisins  for  accounting  of  moneys  paid  by  it  to  grow- 
ers, who  had  contracts  with  it  and  for  distribution  of  fund  in  its 
hands,  that  some  of  defendants  had  received  more  and  some  less  than 
their  share,  are  averments  of  statements  of  facts;  Emerson  v.  Yosemite 
Gold  Min.  etc.  Co.,  149  Cal.  59,  85  Pac.  125,  holding  conclusion  of  law 
as  to  ownership  may  be  obviated  by  amending  pleadings;  Hutchinson 
V.  McNally  (Cal.),  23  Pac.  132,  where  complaint  sets  out  deraign 
ment  of  title  and  then  alleges  "while  plaintiff  was  owner,"  etc.,  alle- 
gation as  to  ownership  is  conclusion  of  law;  Street  v.  Sederburg,  41 
Colo.  133,  92  Pac.  31,  allegation  that  mortgagee  is  entitled  to  posses- 
sion of  property  without  alleging  special  or  general  ownership  is 
conclusion  of  law;  Paine  v.  British-Butte  Min.  Co.,  41  Mont.  31,  lOS 
Pac.  13,  in  action  for  conversion  of  stock  allegation  "that  plaintiff 
is  owner"  following  allegations  setting  out  deraignment  of  title  is 
conclusion  of  law. 

73  CaL  302-307,  2  Am.  St.  Bep.  808,  14  Pac.  885,  CBOSS  ▼.  EITBEKA 
LAKE  ETC.  CO. 

As  Between  Pledgor  and  Pledgee,  general  property  in  pledge  re- 
mains in  pledgor. 

Approved  in  Sparks  v.  Caldwell,  157  Cal.  403,  108  Pac.  277,  pledg- 
ing  of   note  as  security   transfers  to  pledgee   only   such   title   as   is 
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necessary  to  enable  pledgee  to  eollect  note  from  maker  thereof;  Gil- 
mer V.  Morris,  35  Fed.  682,  holding  pledgee  holds  pledged  stoek 
by  virtue  of  pledgor's  title;  Hershey  v.  Welch,  96  Minn.  146,  104  N. 
W.  822,  holding  ownership  of  stock  pledged  with  bank  as  collateral 
pecurity  is  in  pledgor. 
Bight  to  DlvidaiulB  on  TraoBfer  of  stock.    See  note,  45  L.  R.  A.  304. 

73  OaL  310-313,  14  Pac.  705,  PBITCHETT  v.  STANI8I.AU8  00UNT7. 

Under  Sections  855  and  881  of  Municipal  Government  Act  of  1883, 
marshal  of  city  of  sixth  class  is  not  entitled  to  compensation  for 
execution  of  criminal  processes  unices  ordinance  so  provides. 

Approved  in  Oarlisle  v.  Tulare  County  (Cal.)i  49  Pac.  4,  under  see- 
tion  790  of  Municipal  Government  Act  as  amended  in  1893,  fees 
earned  by  marshal  of  city  of  fifth  class  in  serving  process  of  justiei^'s 
court  of  township  in  which  city  ia  situated  are  chargeable  to  county. 

73  OaL  313-317,  14  Pac  836,  PEOPUB  Y.  KUNZ. 

Ewy  Fact  Testified  to  by  Accomplice  need  not  be  specifically  cor* 
roborated  in  order  to  warrant  conviction. 

Approved  in  People  v.  Leavens,  12  Oal.  App.  184,  106  Pac.  1106, 
in  proseeutien  for  obtaining  money  by  false  pretenses,  testimony  of 
bookkeeper,  who  was  accomplice,  held  sufficiently  corroborated  to  jus- 
tify conviction  within  Penal  Code,  section  1111;  People  v.  Garwood, 
11  Cal.  App.  667,  106  Pac.  114,  on  trial  for  robbery,  evidence  held 
to  sufficiently  corroborate  testimony  of  accomplice. 

ConTiction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Rep. 
167. 

73  Cal.  317-320,  2  Am.  St.  Bep.  812,  11  Pac.  791,  14  Pac.  864,  OHAND- 
LEB  ▼.  PEOPLE'S  SAVINGS  BANE. 

Wliere  Judgment  Is  Beversed  on  Ground  of  insufficiency  of  evidence 
to  sustain  particular  finding  and  cause  is  Vemanded  for  further  pro- 
ceedings according  to  yiews  expressed  by  supreme  court  in  reference 
to  such  finding,  on  retrial  testimony  may  be  confined  to  issue  errone- 
ously decided,  and  in  other  respects  court  may  pass  upon  issues  in 
light  of  testimony  already  before  it. 

Approved  in  Barrett-Hicks  Co.  v.  Gles,  14  Cal.  App.  295,  111  Pac. 
763,  where  parties  by  theory  upon  which  they  present  their  case  at 
second  trial  approve  former  proceedings  and  findings  not  disturbed  by 
judgment  of  reversal,  court  may  adopt  Bu(^h  proceedings  of  former 
trial  as  were  necessary  to  support  judgment  and  as  to  which  no  pro- 
ceedings were  had  at  second  trial. 

Distinguished  in  Jacobs  v.  Walker  (Cal.),  33  Pac.  92,  where  on 
appeal  new  trial  is  ordered  without  limitation  for  specified  reasoui 
new  trial  should  not  be  limited  to  one  issue  discuss^ed. 

Bevexsal  of  Judgments.    See  note,  96  Am.  St.  Rep.  129. 

73  Cal.-  320-323,  14  Pac.  876,  McCLAIM  ▼.  BUCK. 

Whether  Pxesumption  of  Fraud  Flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    See  note,  2A  L.  R.  A.  (n.  s.)  1139. 

73  CaL  329-344,  2  Am.  St  Bep.  814,  14  Pac.  879,  McLEBAN  ▼.  BEN- 
TON. 
Finding  Tliftt  Party  is  Owner  in  Fee  is  sufficient  finding  of  owner- 
ship. 
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Approved  in  Bryan  t.  Tormej  (Cal.),  21  Pac.  726,  where  pleading 
alleges  party  is  owner  in  fee,  finding  in  language  of  pleading  is  suffi- 
cient. 

Concliiilyeness  of  Prior  X^eelsioiis  on  sulnrequent  appeals.  Bee  note, 
84  L.  B.  A.  344. 

Who  may  Plead  Statata  of  UmitatloiiB.  See  note,  104  Am.  St.  Bep.' 
748,  770. 

Nature  and  Elements  of  adverse  possession.  See  note,  131  Am.  St 
Bep.  1083. 

Statute  of  Limitations.    See  note,  87  Am.  St.  Bep.  804,  859. 

73  Oal.  846-347,  14  Pac.  848,  PEOPLE  T.  WEST. 

Where  Court  Instructs  Jurors  not  to  eonverse  among  tbemselyes, 
injury  to  defendant  will  not  be  presumed  from  faet  th«t  one  juror 
at  close  of  instructions  stated  to  court  that  there  was  disagreement 
among  them  as  to  testimony  upon  particular  point. 

Approved  in  Judd  v.  Letts,  158  Gal.  367,  111  Pac.  15,  in  action  for 
personal  injuries,  fact  that  one  of  jurors  suggested  viewing  place 
of  accident  and  others  approved  suggestion  by  nodding  their  heads 
does  not  constitute  violation  of  duty  on  part  of  jurors. 

73  CaL  S48-354,  15  Pac.  5,  PEOPLE  ▼.  GLOUGH. 

In  Addition  to  Accomplice's  Testimony  th«re  must,  to  justify  con- 
viction, be  evidence  tending  to  connect  accused  with  offense. 

Approved  in  People  v.  Spadoni,  11  Gal.  App.  219,  220,  104  Pac.  589, 
holding  testimony  of  accomplice  in  prosecution  for  theft  of  horses 
was  sufficiently  corroborated. 

Conyictioh  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Hep. 
163,  169. 

73  Oal.  355-360,  15  Pac  8,  PEOPLE  ▼.  DAVIS. 

Indictment  for  Murder  is  Sufficient  if  it  charges  defendant  did  un- 
lawfully, feloniously  and  of  his  malice  aforethought  kill  deceased, 
naming  him,  time  and  place  being  stated. 

Approved  in  Molina  v.  Territory,  12  Ariz.  16,  96  Pac.  103,  indict- 
ment for  murder  need  not  allege  means  or  instrument  by  which  wound 
was  inflicted  or  nature  of  wound. 

Information  Alleging  Defendant  'IMd  Willfully,  feloniously,  pre- 
meditatedly  and  of  his  malice  aforethought  make  assault  upon  person 
and  did  then  and  there  inflict  mortal  wound  upon  body  of  said  per- 
son, of  which  said  mortal  wound  so  inflicted  said  person  afterward 
died,"  charges  that  assault  and  infliction  of  mortal  wound  were  fel- 
onious. 

Approved  in  Daniels  t.  State,  52  Fla.  23,  41  So.  611,  following  rule: 

73  Gal.  365-375,  14  Pac.  888,  EX  PABTE  MIBANDE. 

Under  Sections  11  and  12,  article  XI,  of  Gonstitution,  and  sub- 
division 27,  section  25,  of  County  Government  Act,  supervisors  may 
pass  ordinance  imposing  license  upon  business  of  sheep-raising  for 
purposes  of  revenue  or  regulation,  or  both. 

Approved  in  City  of  Los  Angeles  v.  Lankershim,  160  Gal.  802,  118 
Pac.  216,  holding  void  ordinance  imposing  license  tax  of  specified 
amount  per  room  on  all  persons  maintaining  office  buildings;  County 
of  Plumas  T.  Wheeler,  149  Gal.  766,  87  Pac.  912,  license  of  ten  cents 
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per  head  imposed  npon  bupinew  of  sheep-raieing  is  not  so  excessive 
that  as  matter  of  law  it  can  be  said  ordinance  is  revenue  measure; 
Placer  Co.  t.  Whitney  Estate  Co.,  2  Cal.  App.  617,  84  Pac.  278,  and 
Flanigan  ▼.  County  of  Sierra,  196  U.  S.  559,  25  Sup.  Ct.  314,  49  L. 
Ed.  597,  both  holding  ordinance  imposing  license  upon  business  of 
sheep-raising  is  revenue  measure. 

Oradlng  LicenM  Tax  According  to  volume  of  business,  or  capital 
employed.    See  note,  17  L.  B.  A.  (n.  s.)  899;  12  L.  B.  A.  (n.  s.)  569. 

Constitutional  Iiimitations  on  Power  to  impose  license  or  occupa- 
tion taxes.     See  note,  129  Am.  St.  Rep.  264. 

Test  of  Validity  of  BCunicipal  Ordinance  as  denying  equal  protdc- 
tion  of  the  laws.    See  note,  123  Am.  St.  Bep.  49. 

Limit  of  Amount  of  License  Fees.    See  note,  30  L.  B.  A.  426,  439. 

DeclaiOB  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

73  CaL  37&-385,  16  Pac.  13,  PEOPLE  v.  BASCHKE. 
Nature  and  Elements  of  Larceny.    See  note,  88  Am.  St.  Bep.  573. 

73  OaL  385-389,  16  Pac.  19,  B06E  ▼.  NEVADA  ETC.  LITMBEB  CO. 

Provisions  of  United  States  Statutes  relating  to  homesteads  pro- 
hibiting alienation  of  homestead  claims  prior  to  issuance  of  patent 
are  not  applicable  to  additional  homesteads  allowed  under  section 
2306  of  Bevised  Statutes. 

Approved  in  Bryan  y.  Graham,  5  Cal.  App.  602,  91  Pac.  115,  un- 
der lake  land  act  as  amended  in  1899,  one  who  after  filing  appli- 
cation and  before  issuance  of  certificate  to  purchase  agrees  to  sell 

such  certificate  does  not  lose  right  to  purchase. 

. 

73  OaL  394-399,  15  Pac.  16,  BOBEBTS  ▼.  ELDBEB. 

Objection  That  Belief  Awarded  was  not  warranted  by  facts  found 
cannot  be  considered  on  appeal  from  order  denying  new  trial. 

Approved  in  Merced  Bank  v.  Price,  9  Cal.  App.  179,  98  Pac.  385, 
on  appeal  from  order  denying  new  trial  in  foreclosure  proceeding, 
Bufiiciency  of  complaint  or  findings  to  support  judgment  cannot  be 
reviewed;  Baskin  v.  Bobarts  (Cal.),  35  Pac.  764,  question  whether 
finding  that  action  was  barred  is  supported  by  evidence  cannot  be 
considered  on  appeal  from  order  denying  new  trial. 

Objection  That  There  is  Misjoinder  of  causes  of  action  must  be 
taken  by  demurrer. 

Approved  in  Conde  v.  Dreisani  Gold  Mining  Co.,  3  Cal.  App.  590, 
86  Pac.  828,  holding  defendant  waived  alleged  misjoinder  of  par- 
ties by  failing  to  take  advantage  thereof  by  special  demurrer  or 
answer. 

When  Beal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  B.  A.  451,  492. 

78  OaL  399^03,  16  Pac.  24,  GOULD  v.  HUNTLEY. 

Where  Circumstances  Attending  Change  of  ownership  and  posses- 
sion are  sufficient  to  raise  presumption  that  creditors  of  vendor  had 
notice  of  saloj  vendee  may  loan  or  employ  vendor  to  perform  ser- 
vices on  property  sold  to  same  extent  as  though  he  were  stranger. 


73  C^l.  403  423    NOTES  ON  CALIFOENIA  BEPOETS.  208 

Approved  in  BeTnolds  ▼.  Beck,  108  Mo.  App.  200,  83  8.  W.  296, 
sale  of  carriage  is  not  void  as  against  subsequent  mortgagee  from 
seller,  notwithstanding  vendee,  after  holding  possession  of  carriage 
for  two  months,  returns  it  to  vendor  together  with  team  for  purpose 
of  keeping. 

73  Cal.  403-406,  15  Pac.  S3,  PEOPLE  v.  BAMIBEZ. 

AdiAlsslbllity  of  Dying  Declarations.  Seo  notes,  86  Am.  St.  Bep. 
(J62;  56  L.  B.  A.  382. 

73  OaL  411-414,  16  Pac.  22,  COBBIN  T.  WA0HHOB8T. 

Adyances  on  Noteg  and  Other  Obligations  given  for  gambling  debts. 
See  note,  119  Am.  St.  Bep.  179. 

7S  OaL  416-419,  16  Pac.  49,  ANSON  ▼.  TOWNSEND. 

Part  Perforaumce  Sufficient  to  Take  parol  contract  out  of  statute 
of  frauds  must  be  such  as  will  work  fraud  upon  vendee  unless  agree- 
ment is  fulfilled. 

Approved  in  Fritz  v.  Mills,  12  Cal.  App.  119,  106  Pac.  727,  fact 
that  vendee  continued  in  force  mortgage  on  premises  which  vendor 
was  to  assume  and  occupied  premises  from  time  of  execution  of 
contract  does  not  take  contract  out  of  statute  of  frauds;  Snow  v« 
Snow,  98  Minn.  351,  108  N.  W.  296,  holding  continued  possession  of 
land  given  under  parol  gift  is  noi  sufficient  to  take  gift  out  of  stat- 
ute of  frauds. 

Taking  Possession  of  Realty  as  Part  performance  to  satisfy  stat- 
ute of  frauds.     See  note,  3  L.  B.  A.  (n.  s.)  809. 

Oontract  cannot  be  Specifically  Enforced  where  party  asking  its 
performance  cannot  be  compelled  to  perform  on  his  part. 

Approved  in  Pacific  etc.  By.  Co.  v.  Campbell-Johnston,  153  Cal. 
112,  94  Pac.  626,  agreement  to  convey  right  of  way  in  consideration 
of  party  constructing  and  operating  railroad  across  land  cannot  be 
specifically  enforced j  Deitz  v.  Stephenson,  51  Or.  607,  95  Pac.  808, 
contract  for  sale  of  stock  made  in  consideration  of  man  and  wife 
agreeing  to  manage  hotel  cannot  be  specifically  enforced. 

Trustee  may  Maintain  Action  to  recover  possession. 

Approved  in  Koch  v.  Story,  47  Colo.  339,  107  Pac.  1095,  trustee 
of  property  is  proper  plaintiff  in  action  to  restrain  threatened  inter- 
ference with  and  to  recover  damages  for  injury  to  reservoirs  and 
water  rights. 

Who  is  Beal  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  R.  A.  620. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  L.  B. 
A.  784. 

73  Oal.  420-423,  16  Pac.  34,  MANNING  v.  DAIcLAS. 

Statute  of  Limitations  may  be  Pleaded  by  alleging  that  cause 
of  action  is  barred  by  certain  section  of  Code  of  Civil  Procedure  re- 
lied upon,  giving  number  of  section  and  subdivision  if  subdivided. 

Approved  in  Pryal  v.  Pryal  (Cal.),  71  Pac.  804,  where  wife's 
grantees  fail  to  object  that  action  by  husband's  heirs  to  recover 
alleged  community  property  conveyed  by  her  to  them  is  barred  by 
section  164  of  Civil  Code,  as  amended  in  1897,  objection  cannot  be 
raised  on  appeal;   Welters  v.  Thomas   (Cal.),  32  Pac.  567,  plea  al- 
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leging  cause  of  action  is  barred  hy  section  339  of  Code  of  Civil  Pro- 
cedure is  insufficient,  since  such  statute  contains  several  subdivi- 
sions. 

Under  Indebitatus  ABStimpsit  for  Seryices  performed  in  absence 
of  agreement,  party  is  entitled  to  reasonable  value  of  bis  services. 

Approved  in  Krieger  v.  Feenj,  14  Cal.  App.  5il,  112  Pac  902,  com- 
plaint alleging  indebtedness  to  assignors,  assignment  to  plaintiff,  owner- 
ship of  rlaim  and  that  claim  is  unpaid,  is  sufficient  to  entitle  plaintiff 
to  judgment  for  reasonable  value  of  goods;  Preston  v.  Central  Cal.  eic. 
Irr.  Co.,  11  Cal.  App.  197,  104  Pac.  464,  complaint  alleging  sale  and 
delivery  of  lumber  and  materials,  indebtedness,  assignment  of  claim 
and  nonpayment  states  cause  of  action  in  indebitatus  assumpsit. 

73  Cal.  425-429,  15  Pac.  51,  STOCKTON  ▼.  KNOCK. 

Where  Complaint  in  Divorce  Describes  I^nd  as  homestead  and 
alleges  it  is  community  property,  decree  setting  aside  community 
property  to  husband  passes  homestead  to  him. 

Approved  in  Towne  y.  Towne,  6  Cal.  App.  705,  92  Pac.  1054,  de- 
cree in  divorce  awarding  community  property,  including  homestead, 
to  husband  need  not  particularly  describe  property. 

Effect  of  Divorce  on  Homestead  Sights.    See  note,  23  L.  R.  A.  240. 

73  Cal.  437-438,  15  Pac.  65,  BflLLER  v.  THOMAS. 

Appeal  from  Portions  of  Interlocutory  Judgment  in  partition  will 
be  dismissed  unless  portions  appealed  from  can  be  modified  without 
disturbing  whole  judgment  and  prejudicially  affecting  rights  of  par- 
ties not  served  with  notice  of  appeal. 

Approved  in  Miller  v.  Rea  (Cal.),  15  Pac.  55,  following  rule. 

73  CaL  438-452,  16  Pac.  76,  EX  PARTE  TOUNO  AH  OOW. 

Enhancing  Penalty  for  Crimea  by  habitual  criminals  or  prior  of- 
fenders.   See  note,  34  L.  R.  A.  405. 

73  CaL  452-459,  2  Am.  St.  B«pw  823,  15  Pac.  82,  HUTCHINSON  ▼. 
AINSWORTH. 

Statute  of  Limltationa  Does  not  Run  while  question  in  litigation  ia 
being  determined  on  appeal. 

Approved  in  First  Nat.  Bank  of  Plattsmouth  ▼.  Gibson,  74  Neb. 
242,  105  N.  W.  1083,  while  question  of  fraudulent  transfer  is  being 
litigated,  statute  of  limitations  as  to  claims  dependent  upon  that 
question  does  not  run  as  between  parties  to  action. 

Complaint  Praying  for  Reformation  of  mortgage  and  enforcement 
of  same  as  reformed  states  one  cause  of  action. 

Approved  in  Messer  v.  Hibernia  •  Sav.  etc.  Society,  149  Cal.  127, 
84  Pac.  837,  complaint  in  suit  for  specific  performance  of  contract 
to  exchange  land  praying  in  alternative  for  damages  states  one 
cause  of  action;  Thayer  v.  6moky  Hollow  Coal  Co.,  129  Iowa,  553, 
105  N.  W.  1024,  amendment  of  petition  for  injury  to  employee  making 
additional  allegations  of  negligence  does  not  change  cause  of  action; 
Cox  V.  Am.  Freehold  ft  Land  Mortgage  Co.,  88  Miss.  102,  40  So.  742,  in 
suit  to  redeem,  amended  bill  alleging  sale  was  not  conducted  as  re- 
quired by  trust  deed,  no  such  allegation  appearing  in  original  bill, 
states  new  cause  of  action;  Bremen  Min.  etc.  Co.  v.  Bremen,  13  N.  M. 
n  Osl.  Notes— 14 
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128,  79  Pac.  812,  where  original  bill  prays  for  redemption,  amended  bill 
praying  for  cancellation  of  trustee's  deed  and  quieting  of  title  should 
be  allowed. 

BeformatioA  of  Instrnment  on  (}ronnd  of  mistake  will  be  denied 
unless  upon  all  evidence  mistake  is  elearlj  established. 

Approved  in  Home  and  Farm  Go.  ▼.  Freitas,  153  Gal.  684,  96  Pac. 
610,  in  action  to  reform  deed,  evidence  held  sufficient  to  establish 
case  of  mutual  mistake;  Ward  v.  Torba  (Gal.),  54  Pac.  82,  upholding 
finding  that  provision  requiring  good  title  was  inserted  in  contract 
to  convey  by  mistake. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  Bee  note, 
28  L.  B.  A.  (n.  a.)  875,  899,  921. 

Belation  of  New  Pleadings  to  statutes  of  limitations.  See  note, 
3  L.  B.  A.  (n.  8.)  273. 

73  OaL  459-464,  14  Pac.  302,  15  Pac.  64,  BOWDEN  ▼.  PIEBOE. 
Ezecnton  de  Son  Tort.    See  note,  9p  Am.  St.  Bep.  191. 

73  CaL  464-475,  15  Pac.  58,  HONIO  y.  PAOIFIO  BANK. 

Duties  of  Sayings  Banks  toward  depositors.  See  note,  105  Am. 
St.  Bep.  743. 

73  CaL  475-476,  15  Pac.  63,  PENDEBGBASS  T.  OBOSS. 

Where  Party  OomiAies  With  Law  in  presentment  of  bill  of  excep- 
tions, judgment  must  settle  and  certify  same. 

Approved  in  Brode  v.  Goolin,  158  Gal.  701,  112  Pac.  281,  holding 
mandamus  proper  remedy  when  judge  wrongfully  refuses  to  settle 
bill  of  exceptions. 

73  Oai  477-482,  16  Pac.  105,  DOWEB  v.  BICHABDa 

Owner  of  Quartz  Ledge  cannot  Invoke  Doctrine  of  eminent  do- 
main to  acquire  right  to  run  tunnel  under  adjacent  property. 

Approved  in  Sutter  Gounty  v.  Nicols,  152  Gal.  694,  93  Pac.  874, 
15  L.  B.  A.  (n.  s.)  616,  action  of  debris  commissioners  in  approving 
hydraulic  mining  is  not  bar  to  injunction  against  nuisance  caused  by 
mine  operation. 

Exercisability  of  Eminent  Domain  for  production  of  gold.  See 
note,  15  L.  B.  A.  (n.  s.)  617. 

Bights  Under  Tunnel-site  Locations.    See  note,  53  L.  B.  A.  799. 

78  CaL  482-485,  15  Pac.  74,  AMADOB  QUEEN  M.  00.  y.  DEWITT. 

Bight  of  Way  Throng  Mining  Claim  for  private  use  of  another 
mine  owner  is  not  public  use. 

Approved  in  Gounty  of  Sutter  v.  Nicols,  152  Gal.  694,  93  Pac.  874, 
15  Lb  B.  A.  (n.  s.)  616,  action  of  debris  commissioners  under  act  of 
Congress  in  approving  hydraulic  mining  is  not  bar  to  injunction 
against  nuisance  caused  by  mine  operation;  Great  Western  Nat.  Gas 
&  Oil  Go.  V.  Hawkins,  30  Ind.  App.  575,  66  N.  E.  771,  instrument  of 
appropriation  of  natural  gas  company  in  proceeding  to  condemn  for 
pipe-line  must  show  it  is  supplying  gas  to  public;  Alfred  Fhos.  Go. 
V.  Duck  Biver  Pbos.  Go.,  120  Tenn.  273,  113  S.  W.  413,  22  L.  B.  A. 
(n.  s.)  701,  right  of  way  over  private  railroad  to  be  used  by  min- 
ing company  in  transporting  its  products  is  not  public  use;  Hench 
v.  Pritt,  62  W.  Va.  277,  125  Am.  St.  Bep.  966,  57  S.  E.  811,  railroad 
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to  b«  used  hj  lumber  company  in  tranfiporting  timber  from  its 
timber  lands  is  not  public  use. 

Uses  for  Wbich  Power  of  Eminent  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Rep.  829. 

Exercisability  of  Eminent  Domain  for  production  of  gold.  See  note, 
15  L.  B.  A.  (n.  8.)  616. 

Exerdae  of  Eminent  Domain  for  mining  road.  See  note,  1  L.  B.  A. 
(n.  8.)  978. 

Exercise  of  Eminent  Domain  for  mining  tunnel.  See  note,  4  K 
B.  A.  (n.  B.)  107. 

73  Oal.  486-511,  15  Pac  110,  EX  PAETB  HENSEAW. 

Judgment  Imposing  Fine  and  Imprisonment  as  alternative  is  ralid. 

Approved  in  Ex  parte  Krouse,  148  Cal.  233,  82  Pac.  1044,  following 
rule;  Union  Ice  Co.  v.  Bose,  11  Cal.  App.  363,  104  Pac.  1009,  under 
act  of  1901,  creating  police  courts,  persons  convicted  in  police  court 
must  be  imprisoned  in  city  jail. 

Effect  of  Excessive  Sentence.    See  note,  45  L.  B.  A.  148,  149. 

Finding  of  Court  as  to  Existence  of  public  office  cannot  be  at- 
tacked collaterally  notwithstanding  it  is  erroneous. 

Approved  in  Philbrook  v.  Newman,  148  CaL  175,  82  Pac.  773,  deny- 
ing petition  to  obtain  order  of  supreme  court  vacating  decision  and 
judgment  of  that  court  affirming  order  denying  new  trial. 

One  Who  Unlawfully  Exercises  Duties  of  office  which  has  been 
abolished  is  estopped  in  action  for  usurpation  of  office  to  deny  its 
existence. 

Approved  in  State  v.  Milwaukee  Ind.  Tel.  Co.,  133  Wis.  596,  114 
N.  W.  Ill,  315,  where  telephone  company  exercises  franchise  at- 
tempted to  be  conferred  by  ordinance,  in  proceedings  to  oust  com- 
pany from  exercise  of  franchise  it  is  estopped  to  deny  it  has  exer- 
cised such  franchise. 

Wlio  are  Public  Officers.    See  note,  17  L.  B.  A.  249. 

Necessity  of  Finding  Facts  before  adjudging  one  guilty  of  contempt. 
See  note,  30  L.  B.  A.  (n.  s.)  565. 

73  Oal.  511--618,  15  Pac.  102,  PEOPUS  ▼.  FLYNN. 

Judgment  will  not  be  Beversed  when  instruction  states  law  in- 
accurately if  instructions  as  whole  clearly  state  law. 

Approved  in  People  v.  Webeter,  13  Cal.  App.  351,  109  Pac.  638, 
following  rule;  People  v.  Bisold,  154  Cal.  370,  97  Pac.  874,  holding 
instruction  relating  to  intent  when  read  with  other  instructions  does 
not  assume  there  was  killing;  People  v.  Del  Cerro,  9  Oal.  App.  769, 
100  Pac.  890,  instruction  in  larceny  that  accused  need  not  be  present 
if  he  otherwise  aided  in  theft  when  read  with  other  intstructions  is 
not  prejudicial;  People  v.  Cain,  7  Cal.  App.  167,  93  Pac.  1039,  instruc- 
tion relating  to  effect  to  be  given  to  circumstantial  evidence  when 
read  with  other  instructions  is  not  prejudicial;  People  v.  Quimby, 
6  Cal.  App.  488,  92  Pac.  496,  instruction  defining  murder  which  omits 
question  of  malice  is  not  prejudicial  if  other  parts  of  charge  define 
malice  essential  to  crime. 

Wbere  Accused  Fails  to  Testifyp  failure  of  court  to  instruct  that 
SDch  failure  is  not  presumptive  evidence  of  his  guilt  is  not  error  if 
accused  did  not  request  such  instruction. 
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Approved  in  People  v.  Provost,  144  Mich.  19,  107  N.  W.  717, 
when  requested  hy  accused,  it  is  error  to  refuse  instruction  that 
f;iilure  of  accused  to  testify  raises  no  presumption  of  guilt. 

In  Absence  of  Bequost,  Court  need  not  give  instruction  defining 
''reasonable  doubt."  ^ 

Approved  in  Territory  v.  West,  4  Ariz.  217,  36  Pac.  209,  in  prose- 
cution for  assault  to  commit  murder,  court  need  not,  in  absence  of 
request,  define  "deadly  weapon." 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Rep.  499. 

Circtunstantial  Evidence.    Sec  note,  97  Am.  St.  Rep.  773. 

Necessity  of  Qnalifylng  by  Beference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  *'Falsu8  in  uno,  falsus  in  omnibus," 
without  that  qualification.     See  note,  29  L.  R.  A.  (n.  s.)  681. 

Miscellaneous. — Gi%ed  in  People  v.  King,  4  Cal.  App.  218,  87  Pac. 
402,  section  459  of  Penal  Code,  defining  burglary,  applies  to  dwelling. 

73  OaL  518-620,  15  Pac.  91,  WALDEN  v.  PUBVI8. 

Declaratlonis  of  Donor  Made  after  parting  with  property  are  not 
admissible  against  donee  to  prove  gift  was  fraudulent. 

Approved  in  Bollinger  v.  Bollinger,  154  Cal.  705,  99  Pac.  200,  decla- 
rations of  grantor  made  subsequent  to  conveyance  are  not  admis- 
sible to  establish  trust;  Wegcrer  v.  Jordan,  10  Cal.  App.  363,  101 
Pac.  1067,  holding  it  questionable  whether  party  is  bound  by  admis- 
sions relating  to  stock  made  by  holders  after  transferring  it;  First 
Nat.  Bk.  of  Enid  v.  Yooman,  17  Okl.  617,  90  Pac.  413,  statements 
of  mortgagor  made  subsequent  to  execution  of  mortgage  are  not 
admissible  for  purpose  of  impeaching  it. 

73  Cal.  520-^22,  15  Pac.  88,  MOBQAK  ▼.  TILLOTTSON. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Rep.  406. 

Relocation  of  Mining  Claim  as  Abandoned  or  forfeited.  See  note, 
68  L.  R.  A.  848. 

73  Cal.  622-^626,  15  Pac.  100,  CHUNG  KEE  ▼.  DAVIDSON. 

It  is  not  Necessary  That  Parties  for  whose  benefit  contract  is  made 
should  be  named  in  contract. 

Approved  in  Bacon  v.  Davis,  9  Cal.  App.  101,  98  Pac.  78,  where 
owner  agrees  to  convey  to  any  purchaser  secured  by  broker,  contract 
is  for  benefit  of  purchaser  procured  by  broker. 

Bight  of  Third  Party  to  Sue  upon  contract  made  for  his  benefit. 
See  note,  25  L.  R.  A.  263,  265. 

73  Cal.  637-640,  16  Pac.  108,  JANTJABT  v.  SUPEBIOB  COXTBT. 

If  Attorney  is  Absent  from  Office,  depositing  copy  of  notice  through 
door  into  box  used  for  reception  of  documents  is  sufficient  service. 

Approved  in  Spencer  v.  Arlington,  54  Wash.  261,  103  Pac.  31,  hold- 
ing services  sufficient  where  notice  was  dropped  through  transom  and 
allowed  to  drop  on  floor  in  front  of  door. 

73  Cal.  641-646,  16  Pac.  93,  GABTHE  ▼.  HABT. 

Party  in  Prior  Possession  of  Mining  Claim  is  not  entitled  to  posses- 
sion as  against  one  who  subsequently  locates  same  in  compliance  with 
law. 
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Approved  in  Cook  ▼.  KJonos,  164  Fed.  536,  90  C.  0.  A.  403,  parties 
who  miike  discovery  are  entitled  to  poseession  of  mining  claim  as 
against  those  who  locate  and  hold  possession;  Johanson  v.  White, 
160  Fed.  903,  88  C.  C.  A.  83,  one  of  two  parties  locating  same  mining 
claim  who  makes  discovery  is  exclusively  entitled  to  claim. 

Under  Section  1091  of  Oivil  Coda,  transfer  of  mining  claim  must 
be  in  writing. 

Approved  in  Cascaden  y.  Dunbar,  2  Alaska,  412,  refusing  to  de- 
cree specific  performance  of  oral  contract  to  convey  interest  in  min- 
ing claim. 

Location  of  Mining  OlaisL    See  note,  7  L.  H.  A.  (n.  s.)  780,  785. 

73  Cal.  545-548,  15  Pac.  121,  ESTATE  OF  HEBTEMAN. 

Query,  Wliether  Under  PiOYisions  of  Code  of  Civil  Procedure  every 
contested  motion  in  probate  proceedings  assumes  character  of  civil 
action  so  as  to  permit  new  trial  of  issues. 

Cited  in  Garter  v.  Waste,  159  Cal.  26,  112  Pac.  728,  motion  for  new 
trial  is  authorized  where  written  objections  to  petition  for  distribution 
are  made;  In  re  Antonioli's  Estate,  42  Mont.  223,  111  Pac.  1034,  in 
absence  of  issue  as  to  competency  of  parties  petitioning  for  letters  of 
administration,  motion  for  new  trial  does  not  lie  after  granting  one 
petition  and  denying  other. 

Liability  of  Executors  or  Ttnatees  for  compound  interest.  See  note, 
29  L.  B.  A.  635. 

73  CaL  54&-550,  15  Pac.  95,  PEOPLE  ▼.  MEYEB. 

When  Accused  Pleads  Oullty  to  one  of  two  offenses,  it  is  error  on 
trial  for  other  to  admit  evidence  of  offense  as  to  which  he  pleads 
guilty. 

Approved  in  State  v.  Hazlet,  16  N.  D.  438,  113  N.  W.  378,  in  prosecu- 
tion for  murder  it  is  error  to  admit  evidence  of  sodomy. 

73  Cal.  550-^55,  15  Pac.  131,  BIVEBSIDE  LAND  ETC.  CO.  ▼. 
JENSEN. 

Appellant  cannot  Object  Tbat  Findings  are  unauthorized  when  facts 
found  are  alleged  in  his  pleading. 

Approved  in  Nolan  v.  Fidelity  ft  Deposit  Co.,  2  Cal.  App.  3,  82  Pac. 
1120,  following  rule. 

Eolation  of  New  Pleadings  to  statutes  of  limitations.  See  note,  3 
L.  B.  A.  (n.  8.)  264. 

73  Cal.  555-557,  15  Pac.  136,  ESTATE  OF  FBEUD. 

Where  on  Contest  for  Bevocation  of  probate  of  will,  will  is  declared 
invalid,  probate  should  be  annulled  and  powers  of  executor  revoked: 

Approved  in  Clements  v.  McGinn  (Cal.),  33  Pac.  901,  following  rule; 
Estate  of  Dolbeer,  149  Cal.  246,  86  Pac.  703,  holding  probate  cannot 
be  granted  as  to  portion  of  will  and  denied  as  to  remainder. 

73  Cal.  560-^64,  15  Pac.  130,  SIDDAUt  ▼.  HABBISON. 

Findings  Adverse  to  Admissions  in  pleadings  must  be  disregarded  in 
determining  whether  proper  conclusion  of  law  was  drawn  from  facts 
found  and  admitted  by  pleadings. 

Approved  in  liambert  v.  Lambert,  1  Cal.  App.  115,  81  Pac.  716, 
where  pleadings  admit  land  is  community  property,  finding  that  party 
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purchased  land  before  marriage  does  not  affect  Taliditj  of  conclusion 
of  law  that  land  is  commnnlty  propertj. 

Superior  Ctouxt  will  not  Entertain  A6tlon  to  obtain  opinion  as  to 
proper  construction  of  will. 

Approved  in  McDaniel  v.  Pattison  C^^al.),  27  Pac.  654,  in  action  by 
devisees  to  cancel  deed,  chancery  court  has  no  jurisdiction  to  probate 
will;  Appleby  v.  Watkins,  95  Minn.  462,  104  N.  W.  3a3,  when  construc- 
tion of  will  is  necessary  to  administration  of  estate,  probate  court 
possesses  exclusive  original  jurisdiction. 

Jurisdiction  of  Equity  to  Ck>nstxue  Will.  See  note,  129  Am.  St.  Bep. 
81. 

73  CaL  664r-578, 16  Pac  125,  ESTATE  OF  DOYLE. 

New  Trial  cannot  be  Asked  on  Ground  that  law  has  been  misapplied 
to  facts  where  all  material  issuee  are  found  and  findings  are  not  at- 
tacked as  unsustained  by  evidence. 

Approved  in  Quist  v.  Sandman,  154  Cal.  753,  99  Pac.  207,  where  case 
is  tried  on  agreed  statement  of  facts  agreed  to  be  considered  findings, 
new  trial  on  ground  that  decision  is  against  law  will  not  lie;  Swift 
V.  Occidental  M.  &>  P.  Go.  (Gal.),  70  Pac.  741,  sufficiency  of  complaint 
and  question  whether  findings  sustain  judgment  cannot  be  considered 
on  appeal  from  order  denying  new  trial;  Hayford  v.  Wallace  (Cal.), 
46  Pac.  302,  question  of  sufficiency  of  findings  to.  support  judgment 
cannot  be  considered  on  appeal  from  order  denying  new  trial. 

Distinguished  in  Sharon  v.  Sharon,  79  Gal.  653,  22  Pac.  32,  holding 
decision  on  prior  appeal  was  not  law  of  case. 

Miscellaneous. — Cited  in  Estate  of  Dalton,  2  Gof.  Prob.  103,  dis- 
cussing nature  of  will  contest. 

73  OaL  674-680, 15  Pac.  294,  PEOPLE  v.  MELONS. 

Statute  of  Limitations  ApiAies  to  State,  same  as  to  private  person. 

Approved  in  Bannock  County  v.  Bell,  8  Idaho,  4,  101  Am.  St.  Bep. 
140,  65  Pac.  711,  statute  of  limitations  is  applicable  to  counties. 

Distinguished  in  dissenting  opinion  in  Bai^ttock  County  v.  Bell,  8 
Idaho,  9,  101  Am.  St.  Bep.  140,  65  Pac.  713,  majority  holding  statute 
of  limitations  is  applicable  to  counties. 

Maxim  **Nullum  Tempus  Occuirit  Begl.**  See  note,  101  Am.  St.  Bep. 
185. 

73  CaL  580-583,  15  Pac  293,  PEOPLE  V.  TBAVEBa 
Verdict  of  Oonvlction  in  Burglary  Case  must  specify  degree  of  crime. 
Approved  in  People  v.  Wing  (Cal.),.  24  Pac.  1026,  following  rule; 
People  V.  Bannister  (CaL),  34  Pac.  710,  where  in  burglary  case  verdict 
fails  to  specify  degree  of  crime,  accused  is  entitled  to  new  trial  only; 
Mcliane  v.  Territory,  8  Ariz.  155,  71  Pac.  939,  holding  verdict  in  lar- 
ceny case  which  failed  to  specify  degree  of  crime  insufficient;  dissent- 
ing opinion  in  State  v.  Mish,  36  Mont.  178,  122  Am.  St.  Bep.  343,  92 
Pac.  462,  majority  holding  in  prosecution  for  attempted  burglary  ver- 
dict need  not  specify  degree  of  crime. 
Oorrection  of  Verdict  in  Criminal  Oases.    See  note,  23  L.  B.  A.  727. 

73  Cal.  583-589,  2  Am.  St.  Bep.  829,  15  Pac.  287,  IN  BE  NOAH. 

Where  Husband  and  Wife  Agree  to  live  apart,  wife  is  not  entitled 
to  family  allowance  out  of  husband's  estate. 
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Approved  in  Estate  of  Edelman,  148  Cal.  237, 113  Am.  St.  Bep.  231, 
82  Pa«.  963,  whare  in  will  contest  proponents  rely  upon  agreement  of 
hneband  and  wife  to  live  apart,  proof  of  fairness  of  agreement  ia 
not  condition  precedent  to  having  effect  given  thereto. 

word  Tandly,''  aa  XTied  in  Section  122,  Probata  Act,  embraces  those 
who  are  immediate  family  of  deceased  and  entitled  to  look  to  liim 
for  support. 

Approved  in  Estate  of  MUler,  158  Cal.  422,  424,  111  Pac.  256,  297, 
on  application  for  whole  estate  under  section  1469  of  Code  of  Civil 
Procedure,  evidence  is  admissible  to  show  widow  abandoned  husband 
before  his  death;  Ullman  v.  Abbots,  Admr.,  10  W70.  Ill,  67  Pac  469, 
wife  separated  from  husband  thirty  years  and  not  residing  in  state 
ia  not  entitled  to  homestead. 

Validity  and  Effect  of  Separatton  Agreements.  See  note,  83  Am. 
St.  Bep.  879. 

Miscellaneous. — Cited  in  Estate  of  Tiffany,  1  Cof.  Prob.  516. 

78  OaL  590^94,  2  Am.  St.  Bep.  834,  16  Pac  290,  ESTATE  OF  KOAH; 
a  C,  5  oof.  Prob.  278. 

nader  Section  1465  of  Oode  of  Civil  Procedure,  husband's  separate 
property  which  could  not  have  been  homesteaded  during  his  lifetime 
cannot  be  set  apart  as  homestead  to  his  surviving  wife. 

Approved  in  Estate  of  Davidson,  159  Cal  100,  115  Pac.  50,  holding 
widow  not  entitled  to  homestead  in  deceased  husband's  undivided  in- 
terest in  land  held  by  them  aa  tenants  in  common. 

Probate  Court  may  Set  Apart  Homestead,  value  whereof  does  not 
exceed  five  thousand  dollars. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  359,  holding  widow  is 
entitled  to  probate  homestead  where  there  are  no  minor  children. 

73  OaL  594-599,  15  Pac  297,  IN  BE  SOHEDEL. 

"Ohildren"  in  Bequest  to  Ohildrea  of  testator's  deceased  sister,  held 
to  mean  grandchi^ren. 

Cited  in  Estate  of  Fitzgerald,  2  Cof.  Prob.  175,  construing  word 
"heirs"  in  will. 

78  OaL  699-604,  15  Pac  89S2,  WEEKS  T.  GABIBALDI  SOUTH  O. 
M.  00. 

Erroneous  Bnling  In  Bendering  Judgment  on  pleadings  may  be  re- 
viewed on  appeal  without  being  incorporated  in  bill  of  exceptions. 

Approved  in  Eahului  B.  B.  Co.  v.  Hawaiian  Commercial  etc.  Co.,  11 
Haw.  753,  following  rule. 

In  Absence  of  Affldavit  of  Publication,  recitals  in  judgment  will 
not  be  accepted  as  substitute  for  proof  of  service  of  summons. 

Distinguished  in  Brown  v.  Caldwell,  13  Cal.  App.  31,  108  Pac.  875, 
failure  to  Beive  summons  upon  party,  absence  of  answer,  demurrer  or 
other  appearance  all  appearing  from  judgment-roll,  is  not  inconsistent 
with  recital  in  judgment  that  party  appeared  by  attorney. 

Becognltion  or  Exclusion  of  foreign  corporations.  See  note,  24  L. 
B.  A.  290. 

Bij^t  of  Oorporatlon  not  Complying  with  local  laws  to  defend  ac« 
tion.    See  note,  17  L.  B,  A.  (n.  s.)  1117. 
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73  0»L  604-610,  15  Pae.  306,  FBEDEBIOXB  T.  JUDAH. 

In  Absence  of  Showing,  it  will  be  preeumed  court  instructed  jurj 
to  disregard  statements  of  attorneys  outside  of  record. 

Beaffirmed  in  People  v.  Molina,  1^  Gal.  509,  59  Pac.  36. 

Ck^nstmction  or  Weight  Oiven  to  Evidence  is  not  subject  of  inquiry 
npon  motion  for  new  trial. 

Approved  in  Spencer  v.  Spencer,  31  Mont.  640,  79  Pac.  322,  special 
findings  of  jury  cannot  be  attacked  by  affidavits  of  dissenting  jurors 
on  ground  that  conclusion  of  majority  was  reached  by  giving  wrong 
construction  or  too  much  weight  to  part  of  evidence. 

AdmiSBibllity  of  Evidence  OlTsn  in  former  trial  in  civil  case.  See 
note,  91  Am.  St.  Bep.  200. 

73  OaL  610-613,  15  Pac.  311,  SAN  FBANOISCO  ▼.  LUNING. 

Maxim  **Ni]llum  Tempua  Occurrlt  Begi."  See  note,  101  Am.  St.  Bep. 
186. 

73  OaL  614-616^  15  Pac.  354,  VANDOB  ▼.  BOACH. 

Acts  and  Statements  of  Donor  may  be  considered  in  determining 
whether  intention  to  give  is  sufficiently  manifest  to  constitute  gift 
causa  mortis. 

Approved  in  Fisher  v.  Ludwig,  6  Oal.  App.  151,  91  Pac.  661,  holding 
certain  acts  sufficient  to  establish  valid  gift  of  bank  deposit  inter 
vivos  although  account  was  not  transferred  on  books  until  after  dece- 
dent's death;  Foley  v.  Harriron,  233  Mo.  673,  136  S.  W.  339,  upholding 
sufficiency  of  delivery  where  donor,  with  intention  of  making  gift 
causa  mortis  of  contents  of  safe  deposit  vault,  delivered  keys  thereof 
to  donee. 

GiftB  Causa  Mortis.    See  note,  99  Am.  St.  Bep.  891,  916. 

73  Cal.  625-630,  15  Pac.  356,  PBICE  y.  BEAVEB. 

Affidavit  of  Female  Applicant  for  Purchase  of  swamp  land  must 
ehow  she  has  capacity  to  purchase. 

Approved  in  Henshall  v.  Marsh,  151  Cal.  302,  90  Pac.  698,  where 
applicant  for  purchase  of  swamp  land  ia  unmarried  woman ,  her  appli- 
cation is  valid  although  it  imperfectly  states  she  is  entitled  to  pur- 
chase. 

Statement  in  Affidavit  for  Pnrchaae  of  swamp  land  that  applicant  is 
an  unmarried  woman,  over  age  of  eighteen  years,  a  citizen  of  the 
United  States,  and  a  resident  of  California,  of  lawful  age,  complies 
with  Political  Code,  section  3444. 

Approved  in  Segerstrom  v.  Scott,  16  Cal.  App.  260,  116  Pac.  692, 
reaffirming  rule;  Dean  v.  Dunn,  9  Cal.  App.  357,  99  Pac.  382,  holding 
capacity  to  purchase  of  female  applicant  to  purchase  state  land  was 
flufficiently  established. 

73  CaL  630-632,  15  Pac.  313,  OABET  y.  CABEY. 

Instance  Where  Finding  of  Willful  Desertion  held  sustained  by  evi- 
dence. 

Cited  in  Patterson  v.  Patterson,  45  Wash.  299,  88  Pac.  198,  granting 
divorce  for  abandonment  though  plainti£F  had  never  urged  wife  to 
return. 

Dtsertlon  as  Oround  for  Divorce.  See  notes,  119  Am.  St.  Bep.  629; 
138  Am.  St.  Bep.  154. 
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73  CaL  68^634,  16  Pac.  368,  EX  PASTE  McKAUiY. 

Ordinaiica  Imposing  Annual  Idcenao  Tax  of  two  hundred  dollars 
upon  liquor  businesa  does  not  Tiolate  an^  provision  of  state  Constitu- 
tion. 

Approved  in  Los  Angeles  v.  Los  Angeles  etc.  Gas  Co.,  192  Oal.  768, 
93  Pac.  1007,  monthly  license  tax  of  one  hundred  dollars  upon  gas 
companies,  regardless  of  earnings,  is  not  unreasonable  discrimination. 

Power  of  Monldpality  to  Segolate  Buslnefli  may  be  exercised  by 
imposing  license  tax  in  amount  reasonably  necessary  to  regulate  such 
business. 

Beaifirmed  in  John  Bapp  Sb  Son  v.  Kiel,  159  Gal.  706,  115  Pac.  653. 

Umit  of  Amount  of  License  Fees.    See  note,  30  L.  B.  A.  428,  436. 

Proceedings  for  Violations  of  Ordinances  as  prosecutions  for  crime. 
See  note,  33  L.  B.  A.  36. 

DecisUm  Against  Constitutional  Bight  as  *  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

73  OaL  634-636,  15  Pac  310,  BEABDSLET  ▼.  FBAME. 

Bight  of  Disbarred  or  Suspended  Attorney  or  unlicensed  person  to  \ 
transact  legal  business  for  another.    See  note,  24  L.  B.  A.  (n.  s.)  752. 

73  CaL  63&-639«  15  Pac.  353,  PEOPLE  ▼.  KETCHtTM. 

Error  in  Permitting  Wife  to  Testify  against  husband  is  cured  if 
husband  subsequently  testiiies  to  same  effect. 

Approved  in  State  v.  Johnny,  29  Nev.  219,  87  Pac.  8,  error  in  ad- 
mitting confessions  of  defendant  cured  by  his  subsequent  corrobora- 
tion of  his  confessions. 

Jurisdiction  to  Punish  Crimes  committed  by  or  against  Indians. 
See  note,  21  L.  B.  A.  173. 

73  CaL  641-645,  15'  Pac.  300,  BTBNE  ▼.  CRAFTS. 

Change  of  Use  or  Chann^  of  Water  appropriated.  See  noie,  30  L. 
B.  A.  388. 
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74  CaL  1-8,  5  Am.  St.  Bep.  513, 15  Pac.  307,  BABKLT  ▼.  OOPELAND. 

Only  drcnmstances  Within  Knowledge  of  defendant  before  slan- 
derous words  spoken  can  be  alleged  in  mitigation. 

Approved  in  Tingley  t.  Times-Mirror,  151  Cal.  26,  89  Pac.  1107, 
allegation  that  there  were  rumors  of  matters  set  np  in  plea  in  miti- 
gation of  libel  is  insufficient. 

In  Action  for  Slander,  Evidence  of  defendant's  finnncial  condition 
is  admissible. 

Approved  in  Tingley  v.  Tim^s-Mirror,  151  Oal.  19,  89  Pac.  1104, 
applying  rule  in  libel  suit  against  corporation. 

Evidence  of  Prior  Similar  Statements  made  by  impeached  witness, 
at  time  when  imputed  motive  did  not  exist,  is  admissible. 

Approved  in  Driggers  v.  United  States,  21  Okl.  73,  1  OkL  Cr.  180, 
129  Am.  St.  Bep.  823,  93  Pac.  617,  evidence  is  inadmissible  to  support 
impeached  witness  by  proof  of  prior  consistent  statements  where  his 
motive  is  not  impugned;  Eesselring  v.  Hummer,  130  Iowa,  149,  106 
N.  W.  502,  evidence  of  statements  by  one  afterward  called  as  witness 
is  inadmissible  to  corroborate  him  where  no  contradictory  statements 
shown;  Aetna  Ins.  Co.  v.  Eastman,  95  Tex.  87,  64  S.  W.  863,  declara- 
tions by  assured  day  after  taking  out  additional  insurance  beyond 
sum  prohibited  by  policy,  that  be  notified  agent  of  original  company, 
are  inadmissible. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  67. 

In  Acttcn  for  Slander  for  Charging  plaintiff  with  being  interested 
with  another  in  particular  cattle  theft,  evidence  of  other  similar 
crimes  is  admissible  under  plea  of  justification. 

Approved  in  Davis  v.  Hamilton,  88  Minn.  72,  92  N.  W.  ,515,  admit- 
ting declarations  of  plaintiff  in  libel  tending  to  establish  truth  of 
alleged  libel. 

Declarations  and  Acts  of  Agents.    See  note,  131  Am.  St.  Bep.  319. 

74  CaL  9-11,  16  Pac  362,  JAHANT  ▼.  CENTBAL  PACIFIC  B.  B. 
CO. 

In  Action  Against  Bailroad  for  Killing  Horses,  evidence  that  horses 
went  through  open  gate  in  fence  is  inadmissible  in  absence  of  allega- 
tion of  negligence  on  part  of  defendant  in  maintaining  gate. 
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Distinguished  in  McCoy  v.  Sontlicrn  Pac.  Co.  (Cal.),  26  Pac.  631, 
in  action  against  railroad  for  negligently  killing  sheep,  allegation  that 
danuige  was  caused  by  defendant's  failure  to  maintain  proper  fence 
in-cludes  any  defect  in  fence  without  more  particular  averment. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring  it. 
See  note,  9  L.  R.  A.  (n.  s.)  ^49. 

74  Oal.  11-20,  15  Pac.  4S1,  WBBBES  ▼.  OIABKE. 

Wliere  Cause  Submitted  on  Briefs,  all  points  not  stated  in  opening 
brief  are  considered  waiv^ed. 

Reaffirmed  in  Hibernia  Sav.  Sd  Loan  Soc.  ▼.  Farnham,  153  Cal.  584, 
126  Am.  St.  Rep.  129,  96  Pac.  12,  Murphy  v.  Stelling,  8  Cal.  App.  705, 
97  Pac.  674,  Maxwell  v.  Fresno  City  Ry.  Co.,  4  Cal.  App.  752,  89  Pac. 
369,  and  Lewis  ▼.  San  Francisco,  2  Cal.  App.  119,  82  Pac.  1109. 

Possession  of  Part  of  Tract  Entered  under  color  of  title  gives  con- 
structive possession  of  whole  tract  described  in  instrument. 

Reaffirmed  in  Owsley  v.  Matson,  156  Cal.  404,  104  Pac.  989. 

Actual  Possession  Consists  in  Subjection  to  will  and  dominion  of 
claimant. 

Approved  in  Johnston  v.  Albuquerque,  12  N.  M.  28,  72  Pac.  11,  hold- 
ing claimant  to  ownership  of  land  on  Albuquerque  town' grant  did  not 
have  adverse  possession  of  land;  Lambert  v.  Howard,  49  Or.  345,  90 
Pac.  151,  possession  of  mortgagee  of  premises  is  sufficient  where  he 
has  manifested  by  sundry  acts  of  ownership  continuous  dominion  over 
mortgaged  land;  Knapp  v.  Alexander-Edgar  Lumber  Co.,  145  Wis.  530, 
130  N.  W.  505,  homesteader  on.  public  land  cannot  maintain  trespass 
for  timber  cut  before  he  went  into  possession. 

Deed,  by  One  Having  Neither  Title  nor  possession,  if  not  void  on 
face,  constitutes  color  of  title. 

Approved  in  Illinois  Steel  Co.  v.  Budziz,  139  Wis.  298,  119  N.  W. 
938,  purchaser  from  tenant  without  notice  of  relation  of  landlord 
and  tenant,  who  takes  and  remains  in  possession  as  owner  for  statutory 
period,  acquires  title  as  against  owner;  McCann  v.  Welch,  106  Wis. 
142,  81  N.  W.  997,  possession  for  statutory  period  by  cotenant  who  has 
recorded  deed  purporting  to  give  him  full  title  to  property,  and  who 
mortgages  same,  bars  action  by  cotenants. 

Ctolor  of  Title.    See  note,  88  Am.  St.  Rep.  727. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    See  note,  15  L.  R.  A.  (n.  s.)  1242. 

Invalid  Tax  Deed  as  Oolor  of  Title  within  general  statutes  of  limi- 
tations.    See  note,  11  L.  R.  A.  (n.  s.)  778,  785. 

74  Cal.  20-29,  5  Am.  St.  Bep.  418,  15  Pac.  318,  BZ  PABTB  CAMP- 
BELL. 

Under  Constitution,  Article  XI,  Section  11,  counties  are  empowered 
to  pass  local  police  regulations  not  in  conflict  with  general  laws. 

Approved  in  Ex  parte  Thomas,  56  Fla.  102,  47  So.  796,  under  charter 
of  1895,  Pensaeola  may  pass  ordinance  limiting  hours  of  liquor  traffic. 

Municipal  Anti-saloon  Ordinance  does  not  violate  federal  constitu- 
tion or  conflict  with  state  law. 

Approved  in  Ex  parte  Young,  154  Cal.  322,  323,  97  Pac.  824,  22  L. 
R.  A.  (n.  s.)  330,  upholding  Orange  county  anti-saloon  ordinance;  Ex 
parte  Mogensen,  5  Cal.  App.  597,  90  Pac.  1064,  under  municipal  act 
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of  190S,  city  of  sixth  class  may  pass  proi^ibition  ordinance;  Beed  v. 
Collins,  5  Gal.  App.  499,  90  Pae.  975,  discussing  grounds  upon  which 
supervisors  may  refuse  liquor  license  under  ordinance;  Ez  parte  Fed- 
der^tz  (Cal.)f  62  Pac.  940,  941,  upholding  city  ordinance  punishing 
sale  or  gift  of  liquor  by  anyone. 

Power  of  Municipality  to  Regulate  Dealing  in  intoxicating  liquors. 
See  note,  114  Am.  St.  Bep.  298,  299,  301. 

Discrimination  as  Between  Different  Localities,  in  respect  to  right 
to  sell  liquor.     See  note,  8  L.  B.  A.  (n.  s.)  363. 

Constitutional  Bight  to  Prohibit  sale  of  intoxicants.  See  note, 
15  L.  B.  A.  (n.  s!)  932,  937. 

Under  County  Ooyenunent  Act  of  1883,  Section  25,  right  of  super- 
▼isors  to  enact  police  regulations  not  in  conflict  with  general  laws 
does  not  deprive  cities  of  same  right. 

Distinguished  in  In  re  O'Brien,  29  Mont.  542,  75  Pac.  199,  liquor 
law  giving  counties  local  option  applies  to  sales  in  incorporated  town 
in  county  which  has  gone  dry. 

74  CaL  38-45,  15  Pac.  436,  EZ  PABTE  KOHLEB. 

Numerous  Provisions  Having  One  General  object  fairly  indicated 
by  title  may  be  united  in  ssnio  act. 

Approved  in  Murphy  v.  Bondshu,  2  Cal.  App.  252,  83  Pac.  280,  up- 
holding act  of  1901,  iimending  provisions  of  Political  Code  relating  to 
taxation. 

As  to  When  Title  of  Statute  embraces  only  one  subject,  and  what 
may  be  included  thereunder.     See  note,  79  Am.  St.  Bep.  464. 

Constitutionality  of  Code  Amendment  or  revision.  See  note,  86  Am. 
St.  Bep.  273. 

74  CaL  46-48,  15  Pac.  369,  TSTEWELL  v.  DESMOND. 

Where  Property  is  not  in  Existence  at  time  of  sale,  requirements 
of  section  3440,  Civil  Code,  with  reference  to  change  of  possession, 
do  not  apply. 

Approved  in  Sequeira  v.  Collins,  153  Cal.  429,  96  Pac.  877,  applying 
rule  to  contract  for  pledging  property  not  in  existence. 

74  Cal.  49-52,  15  Pac.  360,  EUBEKA  ETC.  B.  B.  CO.  v.  McOBATH. 

Miscellaneous. — Cited  in  De  Hansen  v.  District  Court,  11  Ariz.  384, 
94  Pac.  1127,  as  instance  where  condemnation  proceedings  were  aban- 
doned. 

74  Cal.  52-60,  15  Pac.  364,  ESTATE  OF  CAHIIiL. 

Wliere  Proceedings  are  Commenced  by  minor  in  propria  persona, 
and  guardian  ad  litem  is  appointed  at  trial,  proceedings  are  not  void 
for  want  of  jurisdiction. 

Approved  in  Johnston  v.  Southern  Pacific  Co.,  150  Cal.  539,  89  Pac. 
350,  minor  may  cure  irregular  appointment  by  affirming,  pending  ap- 
peal, where  he  attains  majority  before  hearing;  Hill  v.  Beed,  23  Okl. 
621,  103  Pac.  857,  irregularity  in  appointment  of  guardian  may  be 
cured  by  amendment  on  appeal. 

Distinguished  in  Estate  of  Harris,  3  Cof.  Prob.  3,  arguendo. 

74  Cal.  60-81,  15  Pac  371,  AUZEEAIS  v.  NAOLEE. 

Items  of  Accoimt  Stated  are  prima  facie  correct,  and  can  only  be 
questioned  for  fraud,  error  or  mistake,  put  in  issue  by  pleadings. 
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Approved  in  Naylor  v.  Lewiston  etc.  Ey.  Go.,  14  Idaho,  803,  804,  96 
Pac.  578,  JobnBon  v.  Oallatin  Valley  Milling  Co.,  38  Mont.  89,  98  Pae. 
885,  and  Martin  y.  Heinze,  31  Mont.  73,  77  Pac.  428,  all  following 
rule;  Vance  v.  Supreme  Lodge  F.  B.,  15  Cal.  App.  182,  114  Pae.^85, 
applying  rule  to  monthly  utatements  of  commissions  due  employee, 
rendered  by  him  to  employer,  and  accepted  by  latter  as  correct; 
Brown  ft  Manzanaree  Co.  v.  Gise,  14  N.  M.  287,  91  Pae.  717,  applying 
rule  to  items  of  interest  in  account  stated. 

Effect  of  Balances  Struck  in  pass-books.  See  note,  134  Am.  St.  Eep. 
1024. 

Acconnta  Stated.    See  note,  136  Am.  St.  Eep.  44. 
Under  Section  360,  Oode  of  OItU  Procedure,  an  open  account  already 
barred  by  statute  of  limitations  cannot  be  revived  by  oral  settlement. 
Eeaffirmed  in  Eounthwaite  v.  Bounthwaite  (Cal.),  68  Pac.  305. 

Oral  Evidence  Is  Admissible  to  Explain  ambiguity  on  face  of  instru- 
ment. 

Approved  in  Fireman's  Fund  Ins.  Co.  t.  Aachen-Munich  Fire  Ins. 
Co.,  2  Cal.  App.  697,  84  Pac.  255,  word  "warehouse"  may  be  shown 
not  to  include  elevator  where  contained  in  an  insurance  policy  based 
on  rate-book  which  established  different  rates  for  wheat  stored  in 
certain  warehouse  and  elevator;  Lomax  v.  Colorado  Nat.  Bank,  46  Colo. 
237,  104  Pac  88,  "settlement"  may  be  shown  to  mean  "payment." 

Where  Original  Demand  is  not  Barred,  statute  begins  to  run  from 
date  of  account  stated,  although  verbal. 

Approved  in  Brown  Sb  Manzanares  Co.  v.  Gise,  14  N.  M.  286,  91  Pac. , 
717,  balances  carried  forward  from  year  to  year  into  account  for  cur- 
rent year  became  item  of  current  account. 

Under  Section  360,  Ood6  of  Civil  Procedure,  written  acknowledgment 
by  debtor  need  not  be  subscribed. 

Approved  in  Wiener  v.  H.  Graff  A  Co.,  7  Cal.  App.  584,  95  Pac.  169, 
where  lease  provides  for  additional  term  provided  written  notice  of 
exercise  of  option  be  given,  notice  is  sufficient  which  identifies  lessee, 
although  not  signed,  where  lessor  does  not  object  for  six  months. 

Parties  are  Presumed  to  Contract  with  reference  to  known  customs 
of  merchants. 

Approved  in  Penn.  E.  B.  Co.  v.  Naive,  112  Tenn.  254,  79  a  W.  127, 
64  L.  E.  A.  443,  admitting  evidence  of  custom  to  suspend  business  on 
Fourth  of  July. 

When  Balance  of  Accoont  is  adjusted  and  assented  to,  it  becomes 
account  stated,  and  balance  is  at  once  subject  to  statute  of  limitations. 

Approved  in  Visher  v.  Wilbur,  5  Cal.  App.  569,  90  Pac.  1067,  apply- 
ing rule  to  letters  written  by  supposed  debtor  to  single  heir  of  estate. 

What  ConsUtates  an  Account  Stated.    See  note,  27  L.  E.  A.  812. 

Effect  of  Retaining  Statement  of  Account  to  render  it  an  account 
stated.    See  note,  29  L.  E.  A.  (n.  s.)  335. 

74  CaL  81-84,  16  Pac.  444,  PEOPLE  ▼.  aUTIEEBEZ. 

Under  Information  Which  Charges  prior  conviction,  plea  of  not 
guilty  of  offense  charged  puts  in  issue  prior  conviction  as  well  as  prin- 
cipal offense. 

Eeaffirmed  in  State  v.  Gordon,  35  Mont.  464,  90  Pac.  175. 
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74  CU.  8&-94,  15  Pac.  489,  TBIPP  Y.  DUANB. 

Defendant  caonot^  on  Appeal,  Complain  of  judgment  against  eode- 
fendante,  wh«re  he  is  not  prejudiced  and  otbera  do  not  appeal. 

Approved  in  People  v.  Bea,  2  Cal.  App.  Ill,  83  Pac.  165,  applying 
rule  to  judgment  in  quo  warranto,  whereby  appealing  defendants  were 
ousted  from  office. 

74  OaL  94-98,  15  Pac.  384,  PEOPLE  ▼.  800TT. 

under  Section  786,  Penal  Oode,  where  burglary  is  committed  in  one 
county  and  property  carried  into  another,  superior  court  of  latter 
county  has  jurisdiction. 

Beaffirmed  in  State  t.  De  Wolfe,  29  Mont.  422,  74  Pac.  10S6. 

In  Case  of  Larceny,  Taking  in  first  county  need  not  be  averred. 

Approved  in  State  ▼.  De  Wolfe,  29  Mont.  421,  74  Pac  1086,  holding 
such  taking  merely  evidentiary. 

74  OaL  9&-104,  15  Pac.  445,  IN  BE  8TEWABT. 

Where  Will  Sbows  Intention  of  Testator  to  dispose  of  entire  com- 
munity property  as  his  own;  wife  is  put  to  election  betweeen  provision 
of  wiU  and  rights  as  surviving  wife. 

Approved  in  Gilroy  v.  Bichards,  26  Tex.  Civ.  359,  63  S.  W.  667, 
following  rulo;  Couts  v.  Holland,  48  Tex.  Civ.  482,  107  8.  W.  915, 
such  construction  by  trustees  held  not  obviously  erroneous. 

Widow's  Election  Between  Will  and  Dower  or  community  property. 
See  note,  92  Am.  St.  Bep.  705. 

74  Oat  106-108, 15  Pac.  448,  Mi^MANN  T.  SUPEBIOB  OOTJBT. 
Docketing  Judgments.    See  note,  87  Am.  St.  Bep.  666. 

74  OaL  118-125,  15  Pac  880,  SAN  FBAN0I800  Y.  LIVEBPOOL  ETO. 

nra  oo. 

under  Section  1%  Artido  ZI  of  Oonstitation,  legislature  may  not 
impose  taxes  on  inhabitants  of  municipal  corporation  for  municipal 
purposes. 

Approved  in  Aachen  ft  Munich  Pire  Ins.  Co.  v.  Omaha,  72  Neb.  532, 
101  K.  W.  9,  holding  void  tax  on  premiums  of  insurance  compcuiy  in 
Omaha,  imposed  for  municipal  purposes,  not  under  authority  of  city 
ordinance,  but  under  general  law. 

Statutes.    See  note,  125  Am.  St.  Bep.  827. 

After  Foreign  Corporation  is  Permitted  to  do  business  in  state,  state 
cannot  impose  conditions  not  imposed  on  citizen. 

Cited  in  Southern  By.  Co.  v.  Greene,  160  Ala.  417,  49  So.  410,  hold- 
ing question  one  for  federal  supreme  court. 

Bestrictions  on  Bnslnefla  of  Foreign  insurance  companies.  See  note, 
24  L.  B.  A.  300. 

Foreign  Oorporation,  by  Continuing  to  do  business  after  passage  of 
act  imposing  unconstitutional  restriction  on  right  to  do  business,  does 
not  waive  right  to  'object  to  unconstitutionality. 

Approved  in  The  King  v.  Lau  Kiu,  7  Haw.  492,  person  taking  license 
to  do  business  is  not  estopped  to  allege,  on  criminal  prosecution  for 
violation  of  its  terms,  that  license  law  is  unconstitutional. 

Estoppel.    See  note,  104  Am.  St.  Bep.  790. 

Taxation  of  Corporate  Franchises.    See  note,  57  L.  B.  A.  97. 

Validity  of  Tax  on  Insurance  Oompanlea  for  benefit  of  firemen.  Soe 
note,  13  L.  B.  A.  (n.  •.}  1148. 
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74  OaL  125-141,  15  Pac.  455,  ESTATE  OF  ZEILE. 

Iiegacies  Olven  by  Oodicil  Held  OumulatlTe,  and  not  advancements 
within  meaning  of  term  as  used  in  will. 

Approved  in  In  r«  Estate  of  Zeile  (Ga].)»  15  Pae.  462,  and  In  re 
Estate  of  Zeile  (Cal.),  15  Pac.  462,  both  reaffirming  rule. 

Bequest  of  Stocks,  Bonds  or  Notes  as  general  or  specifie.  See  note, 
11  L.  B.  A.  (n.  s.)  60. 

74  OaL  141-153,  16  Pac.  451,  MAYNABD  ▼.  POLHEMXXa 

Ck>ndition  in  Bestralnt  of  Alienation  is  void. 

Distioguished  in  Totten  v.  Pocahontas  Coal  A  Coke  Co.,  67  W.  Va« 
643,  68  S.  E.  375,  holding  mle  inapplicable  to  deed  in  which  grantor 
reserves  power  to  himself  to  alienate  fee. 

I«lability  of  Qrantee  on  Ooyenants  and  conditions  in  deed.  See  note, 
126  Am.  St.  Bep.  372,  376. 

Validity  of  Conditions  and  Bestrictions  in  deeds.  See  note,  95  Am. 
St.  Bep.  217. 

74  Cal.  144-147,  5  Am.  St.  Bep.  443, 15  Pac.  453,  ESTATE  OF  SHILZiA- 


Wbere  There  is  Bef  eirence  to  Any  Writing  described  as  then  existing 
in  such  terms  as  that  it  is  capable  of  being  ascertained,  parol  is  ad- 
missible to  ascertain  it. 

Approved  in  Estate  of  Plum«],  151  Cal.  82,  1^1  Am.  St.  Bep.  lOO, 
90  Pac.  194,  holding  codicil  written  on  reverse  side  of  paper,  obverse 
side  of  which  contained  a  will,  referred  to  latter  though  it  makes  no 
specific  reference  thereto. 

Incorporation  of  Extrinsic  Papers  into  wills.  See  notes,  107  >^m. 
St.  Bep.  39,  73;  68  L.  B.  A.  379. 

74  Cal.  151-156,  13  Pac.  313,  15  Pac.  451,  PHILLIPS  ▼.  GOLDTBEE. 

Under  ClvU  Code  Section  2466,  Only  Penalty  Attached  to  failure 
to  file  names  of  members  of  partnership  doing  business  under  fictitious 
name  ie  le^al  incapacity  to  maintain  action. 

Approved  in  In  re  Farmers*  Supply  Co.,  170  Fed.  504,  applying 
rule  under  Be  vised  Statutes  of  Ohio,  sections  3170-1  to  3170-7. 

Under  Section  434,  Code  of  Civil  Procedure,  objection  to  legal  ca- 
pacity of  plaintiffs  to  sue  must  be  taken  by  demurrer  or  answer. 

Approved  in  Wilson  v.  Yegen  Bros.,  38  Mont.  509,  100  Pac.  615,  ap- 
plying rule  under  sections  6538,  6539,  Bevised  Codes. 

Distinguished  in  Valley  Lumber  Co.  v.  Driessel,  13  Idaho,  672,  673, 
93  Pac.  768,  769,  15  L.  B.  A.  (n.  s.)  299,  where  complaint  on  face  shows 
plaintiff's  want  of  capacity  to  sue,  question  of  want  of  capacity  can- 
not be  raised  by  general  demurrer. 

74    Cal.  156-164,  15  Pac  622,    PFEIFFEB  y.  BEOENTS  OF  UNI- 
VEESITY. 

Tenant  in  Common  cannot  Create  an  easement  or  servitude  in  com- 
mon land. 

Distinguis-hed  in  Smith  v.  Boath,  238  HI.  253,  128  Am.  St.  Bep.  123, 
87  N.  £.  417,  holding  that  easement  is  not  extinguished  by  fact  that 
one  tenant  in  common  of  servient  estate  becomes  sole  owner  of  domi- 
nant estate. 
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CreatloB  and  ConYeyanoe  of  Easements  appurtenant.  See  note,  130 
Am.  St.  Bep.  688. 

74  OaL  164-167,  15  Pae.  619,  EX  PABTE  BIBOHa. 

Under  Section  812,  Penal  Code,  origriTial  information,  if  verified, 
and  containing  positive  evidence  of  facte  tending  to  show  guilt,  is 
sufficient  to  support  warrant. 

Approved  in  In  re  Mills  Sing,  13  Cal.  App.  740,  110  Pac.  695,  hold- 
ing such  deposition  must  be  taken  by  magistrate,  not  clerk. 

Under  Sections  811,  812,  813,  Penal  Oode,  mere  affidavit  on  informa- 
tion and  belief  is  insufficient  to  support  a  warrant  for  arrest. 

Approved  in  Salter  v.  State,  2  Okl.  Gr.  475,  139  Am.  St.  Bep.  935, 
102  Pac.  724,  reaffirming  rule;  State  v.  McGahey,  12  N.  D.  547,  97 
N.  W.  869,  and  Dupree  v.  State,  102  Tex.  463,  119  S.  W.  304,  both 
holding  such  affidavit  insufficient  to  support  search-warrant. 

Complaint  or  Information  on  Information  and  belief  as  basis  for 
warrant  or  examination  preliminary  thereto.  See  note,  25  L.  B.  A. 
(n.  8.)  61. 

Distinguished  in  Ex  parte  Blake,  155  Gal.  588,  591,  102  Pac.  270, 
271,  holding  affidavit  on  information  and  belief  sufficient  where  war- 
rant is  issued  by  magistrate  for  offense  originally  triable  in  justice's 
or  police  court;  Modern  Loan  Go.  v.  Police  Gourt,  12  Gal.  App.  584, 
108  Pac.  57,  holding  rule  inapplicable  where  affidavit  for  search-war- 
rsnt  is  made  positively;  People  v.  Sacramento  Butchers'  Assn.,  12 
Cal.  App.  478,  107  Pac.  716,  and  People  v.  Gregory,  8  Gal.  App.  741, 
97  Pac.  914,  both  holding  insufficiency  of  evidence  to  support  war- 
rant cannot  be  inquired  into  by  motion  to  set  aside  information;  Lee 
V.  Van  Pelt,  57  Fla.  98,  48  So.  634,  holding  that  after  commitment 
in  proper  form,  question  of  insufficiency  of  affidavit  for  arrest  cannot 
be  raised  on  habeas  corpus. 

74  Cal.  167-175,  15  Pac.  670,  MOOBE  ▼.  BOTD. 

Under  Section  359,  Code  of  CivU  Procedure,  stockholder's  liability 
must  be  sued  on  within  three  years  after  discovery  of  facts  upon 
which  liability  was  created. 

Beaffirmed  in  O'Neill  v.  Quarnstrom,  6  Gal.  App.  472,  92  Pac.  392. 

Statute  of  Limitations  in  Actions  against  corporate  officers  and 
stockholders.     See  note,  96  Am.  St.  Bep.  973,  980. 

Time  of  Accrual  of  Bight  of  Action  as  to  stockholder's  liability. 
See  note,  10  L.  B.  A.  (n.  s.)  905. 

Tcft  the  Purposes  of  Statute  of  Limitations,  if  the  means  of  knowl- 
edge exist,  and  circumstances  are  such  as  to  put  party  on  inquiry, 
he  must  be  held  to  have  had  knowledge. 

Approved  in  Burling  v.  Newlands  (Gal.),  39  Pac.  52,  holding  party 
chargeable  with  knowledge  of  fraud,  where  he  could  have  learned 
facts. from  public  records  or  by  inquiry  from  friends;  Williamson 
V.  Beardsley,  137  Fed.  470,  69  G.  G.  A.  615,  holding  knowledge  im- 
putable where  matters  were  of  record,  and  parties  had  notice  of  pend- 
ency of  administration  proceedings. 

Admission  ICade  to  Stranger  Does  not  Operate  as  estoppel  in  favor 
of  plaintiff. 
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Approved  in  Dye  ▼.  Crarj,  la  N.  M.  460,  85  Pac.  1041,  »  L.  B.  A. 
(n.  8.)  1136,  reaffirming  nile. 

74  Oal.  176-179,  15  Fac.  620,  QABFIEIiD  ▼.  WII.SON. 

TJnder  Sectlona  3441,  S443,  3445,  Political  Code,  no  application  to 
purchase  swamp  land  can  be  made  until  six  months  after  segregation. 

Approved  in  Boss  v.  Kennedy  (Cal.))  26  Pac.  599,  reaffirming  rule. 

XTnder  Sections  3414,  3415,  Political  Code,  when  contest  to  determine 
right  to  purchase  swapip  land  is  referred  to  superior  court,  that  court 
acquires  jurisdiction  to  determine  rights  of  parties. 

Approved  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  710,  93  Pac.  131, 
during  pendency  of  such  contest,  surveyor  general  cannot  issue  patent. 

In  Contest  to  Determine  Bight  to  purchase  swamp  land,  each  party 
must  allege  and  prove  his  own  case. 

Distinguished  in  Bieber  v.  Lambert,  152  Cal.  564,  93  Pac.  97,  where 
defendant,  in  contest  to  determine  right  to  purchase  vacant,  non- 
agricultural  school  land,  has  a  certificate  of  purchase  regular  on  its 
face,  he  need  not  offer  evidence  in  support  of  his  claim. 

Party  Wlio  has  No  Bight  to  Pnrchase  swamp, land  may  contest  right 
of  another  to  purchase. 

Approved  in  Jacobs  v.  Walker  (Cal.),  33  Pac.  91,  reaffirming  rule. 

74  Cal.  183-187,  16  Pac  761,  CABIT  ▼.  WTLLIAMa 
Judgment  is  Original  Debt  ik  new  form. 
Beaffirmed  in  Woehrle  v.  Cancllni,  158  Cal.  108,  109  Pac.  889. 

74  CaL  191-199,  16  Pac.  766,  KAMM  T.  BANK  OF  CAUFOBNIA. 

Where  Complaint  States  Cause  of  Action,  and  does  not  appear  on  its 
face  to  be  barred  by  statute  of  limitations,  objection  on  ground  that 
statute  has  run  cannot  be  taken  by  demurrer. 

Approved  in  Columbia  Savings  Assn.  v.  Clause,  13  Wyo.  176,  78 
Pac.  710,  it  is  not  permissible  to  look  outside  petition  to  process  to 
ascertain  when  action  was  commenced. 

74  Cal.  199-216,  15  Pac.  753,  BSTATB  OF  SANDEBSON. 

Coexecutors  are  not  Liable  to  Each  Other,  but  each  is  liable  to  cestui 
que  trust  to  full  extent  of  funds  received. 

Beaffirmed  in  Hewlett  v.  Beede,  2  Cal.  App.  564,  83  Pac.  1087. 

LlabiUty  of  Coexecutor  for  Default  of  one  permitted  to  manage 
estate.    See  note,  11  L.  B.  A.  (n.  s.)  300,  312,  328,  334,  336,  342. 

Exceptions  to  Account  of  Executor  do  not  create  '^issues  of  fact" 
such  as  must  be  submitted  to  jury  on  demand  of  party  in  interest. 

Approved  in  Carter  v.  Waste,  159  Cal.  26,  112  Pac.  728,  motion  for 
new  trial  is  authorized  in  proceedings  for  distribution  of  an  estate. 

XTnder  Section  1631,  Code  of  Civil  Procedure,  court  has  power  to 
examine  executor  concerning  all  items  of  his  account,  and  to  reject 
or  reduce  such  as  appear  unjust,  notwithstanding  no  specific  objections 
are  filed  by  any  interested  person. 

Approved  in  Estate  of  Hite,  155  Cal.  453,  101  Pac.  450,  and  In  re 
More's  Estate  (Cal.),  54  Pac.  150,  both  reaffirming  rUle. 

Bight  of  Court  to  Surcharge  Account  before  it  in  absence  of  objec- 
tion to  the  account,  or  upon  objection  by  amicus  curiae.  See  note, 
18  L.  B.  A.  (n.  s.)  285. 
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Under  Section  624,  Code  of  CItU  Procediire,  special  verdict  ina»t 
pan  on  all  issues  hj  presenting  conclusions  of  fact  bearing  on  all. 

Distinguished  in  Weincke  v.  Bibby,  15  Gal.  App.  56,  113  Pae.  878, 
holding  rule  inapplicable  wbere  general  verdict  is  also  rendered. 

Under  Section  1314,  Oode  of  Oivll  Procedure,  in  will  contests,  issues 
must  be  such  that  determination  of  them  will  leaw  to  court  nothing 
but  entry  of  judgment  admitting  or  rejecting  probate. 

Approved  in  In  re  Bobbins'  Estate,  41  Mont.  50,  108  Pac.  9,  holding 
question  of  validity  of  specific  bequest  to  be  improper  issue  in  will 
contest. 

Liability  of  Executon  and  TroBtees  for  compound  interest.  See 
note,  29  L.  B.  A.  634. 

Bjiedal  Contracts  and  Obligations  to  make  payment  in  gold  or  silver. 
See  note,  29  L.  B.  A.  523. 

74  CaL  219-222,  15  Pac.  731,  UTTLE  T.  SUPEBIOB  COUBT. 

Where  New  Trial  is  Ordered  by  appellate  court,  only  persons  made 
parties  to  appeal  are  affected. 

Approved  in  St.  John  v.  Andrews  Institute,  192  N.  Y.  386,  85  N.  E. 
144,  holding  rule  applicable  to  reversals  and  modifications  of  judgments 
generally. 

Beversal  of  Judgments.    See  note,  96  Am.  St.  Bep.  127. 

74  CaL  222-223,  16  Pac.  772,  SANTA  CBUZ  WATER  CO.  ▼.  KBON. 

Under  Section  323,  Political  Oode,  statute,  unless  otherwise  provided 
therein,  d-oes  not  take  effect  until  sixty  days  after  passage. 

Approved  in  Harrison  v.  Colgan,  148  Cal.  76,  82  Pac.  677,  holding 
incumbent  justices  of  district  court  of  appeals  not  entitled  to  salary 
of  eight  thousand  dollars  under  act  of  1905. 

74  CaL  224-249,  15  Pac  732,  BATES  ▼.  POBTEB. 

Word  "BeTenue"  as  Used  in  Act  of  1858,  incorporating  city  and 
county  of  Sacramento,  means  gross  receipts  derived  from  water  rates, 
and  not  net  receipts. 

Distinguished  in  Goodwin  v.  McGaughey,  108  Minn.  253,  122  N.  W. 
8,  holding  word  "income,"  as  used  in  certain  will,  to  mean  net,  not 
gross,  income. 

74  CaL  250-257,  6  Am.  St.  Bep.  435,  14  Pac.  369,  15  Pac.  778,  LOUGH- 
BOBOUGH  ▼.  McNEVIN. 

Lien  of  Pledgee  is  Eztlnguished  by  tender. 

Approved  in  Pittsburg  Plate  Glass  Co.  v.  Leary,  25  S.  D.  263,  126 
N.  W.  274,  applying  rule  to  subcontractor's  lien;  Thomas  v.  Seattle 
Brewing  etc.  Co.,  48  Wash.  563,  125  Am.'  St.  Bep.  945,  94  Pac.  117, 
15  L,  B.  A.  (n.  B.)  1164,  applying  rule  to  chattel  mortgage. 

Liens.    See  note,  125  Am.  St.  Bep.  901. 

Pledges.    See  note,  130  Am.  St.  Bep.  686. 

Effect  of"  Unaccepted  Tender  on  lien  of  mortgage  or  pledge.  See 
note,  33  L.  B.  A.  237. 

Intervention.    See  note,  123  Am.  St.  Bep.  300. 

74  Cal.  258-260,  16  Pac.  833,  SHAW  ▼.  STATLEB. 

Under  Artide  XI,  Section  18,  of  Constitution,  county  revenue  for 
given  year  must  be  applied  to  payment  of  indebtedness  incurred  dur- 
ing such  year,  before  payment  of  previous  indebtedness. 
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Approved  in  County  of  Tehama  v.  Sisson,  162  Gal.  172^  178,  92  Pac. 
67,  69,  reaffirming  rule. 

74  Cal.  261-263,  15  Pac.  774,  PACIFIO  OOAST  RT.  CO.  ▼.  POBTE&. 

Section  1249,  Code  of  Civil  Procedure,  providing  method  for  ascer- 
taining damages  in  condemnation  proceedings,  does  not  conflict  with 
section  14  of  article  I  of  Constitution,  under  which  compensation  must 
be  awarded  irrespective  of  benefit  to  remaining  land. 

Boaffirmed  in  Los  Angeles  v.  Gager,  10  Cal.  App.  ^81,  102  Pac.  19. 

Bight  to  Set  Off  Benefits  Against  Damages  on  condemnation.  See 
note,  9  L.  B.  A.  (n.  s.)  828. 

74  Cal.  266-268,  5  Am.  St.  Bep.  440,  16  Pac.  831,  WAGGLE  v. 
WOBTHY. 

Homestead  Declaration,  Filed  While  Claimant  has  another  home- 
stead duly  selected  and  never  legally  abandoned,  is  void. 

Beaffirmed  in  Hair  v.  Davenport,  74  Neb.  119,  103  N.  W.  1043. 

Distinguished  in  Estate  of  Clavo,  6  Cal.  App.  776,  93  Pac.  295, 
holding  that  new  declaration  may  be  made  where  surviving  husband 
marries  second  wife. 

Homesteads.     See  notes,  99  Am.  St.  Bep.  224;  90  Am.  St.  Bep.  460. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  390. 

74  Cal.  273-280,  20  Pac.  673,  BOYLANCE  ▼.  SAN  LUIS  HOTEL  CO. 
Materialmen's  Lien,  Filed  Before  Completion  of  building,  is  prema- 
ture, and  cannot  be  enforced. 

Approved  in  Baker  v.  Lake  Land  Canal  etc.  Co.,  t  Cal.  App.  484,  94 
Pac.  774,  Santa  Monica  Lumber  etc  Co.  v.  Hege  (Cal.),  48  Pac.  70, 
Schallert  &  Oanahl  Lumber  Co.  v.  Sheldon  (Cal.),  32  Pac.  236,  and 
Tabor-Pierce  Lumber  Co.  v.  International  Trust  Co.,  19  Colo.  App.  117, 

75  Pac.  153,  all  reaffirming  rule. 

74  Cal.  287-297,  16  Pac.  839,  CALIFOBNIA  ANNUAL  CONFEBENCE 
OF  THE  M.  B.  CHUBCH  ▼.  8EITZ. 

Appraisers  are  not  Subject  to  Bules  governing  arbitration. 

Approved  in  Omaha  v.  Omaha  Water  Co.,  218  U.  S.  198,  30  Sup.  Ct. 
618,  54  L.  Ed.  999,  and  Omaha  Water  Co.  v.  Omaha,  162  Fed.  234,  89 
O.  C.  A.  205,  both  reaffirming  rule. 

Agreements  to  Arbitrate.    See  note,  15  L.  B.  A.  143. 

Where  a  Lease  of  Land  on  which  are  buildings  belonging  to  lessee 
gives  lessee  option  of  removing  buildings  at  end  of  term  or  compelling 
purchase  by  lessor,  contract  is  entire,  and  assignment  by  lessee,  gives 
assignee  right  to  compel  lessor  to  purchase. 

Approved  in  Tollner  v.  McGinnis,  55  Wash.  436,  104  Pac.  644,  24 
L.  B.  A.  (n.  s.)  1082,  holding  stipulation  by  lessor  to  purchase  build- 
ings is  dependent  upon  payment  of  rent. 

Covenant  of  Lessor  to  Pay  for  Bepalrs  or  improvements  as  one  run- 
ning with  land.     See  note,  4  L.  B.  A.  (n.  s.)  468. 

74  Cal.  298-301,  16  Pac.  844,  LOVELAND  v.  GABNEB. 

Judgment  for  Plaintiff  on  Pleadings  may  be  rendered  where  mate- 
rial averments  of  complaint  are  not  denied  by  answer. 

Beaffirmed  in  St.  Mary's  Hospital  v.  Perry,  152  Cal.  343,  92  Pae.  866. 

Where  Facts  Alleged  in  Complaint  are  presumably  within  knowledge 
of  defendant,  denial  upon  information  and  belief  is  insufficient. 


229  NOTES  ON  CALIFORNIA  REPORTS.     74  Cal.  301-341 

Approved  in  Zaaj  ▼•  Rawhide  Gold  Min.  Co.,  15  Cal.  App.  375,  114 
Pac.  1027,  reaffirming  role;  Peacock  v.  United  States,  125  Fed.  587, 
60  C.  C.  A.  389,  applying  rale  to  facts  which  are  matters  of  record. 

As  to  When  Denials  on  Information  and  belief  are  permissible.  See 
note,  133  Am.  St.  Rep.  116. 

Denials  npon  Information  and  Belief,  or  on  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.    See  note,  30  L.  R.  A.  (n.  s.)  773. 

74  Cal.  301-^06»  15  Pac  845,  BBEEN  ▼.  DONNELLY. 

Statute  of  Limitations  Does  not  Begin  to  Bun  against  right  of  action 
for  correction  of  deed,  in  absence  of  negligence,  until  discovery  of 
mistake. 

Reaffirmed  in  Hart  v.  Walton,  9  Cal.  App.  508,  99  Pac.  721,  and 
Isaacks  v.  Wright^  50  Tex.  Civ.  316,  110  S.  W.  972. 

74  Oal.  311-312,  15  Pac.  847,  ESTATE  OF  LETELUEB. 

Under  Section  1658,  Code  of  OlvU  Frocednre,  court  has  no  power  to 
decree  partial  distribution  of  estate  of  decedent  upon  petition  of  exe- 
cutor. 

Approved  in  Alcorn  v.  Qieske,  158  Cal.  401,  111  Pac.  101,  and  In 
re  Letellier's  Estate  (Cal.),  15  Pac.  849,  both  reaffirming  rale. 

74  CaL  31S-S15,  16  Pac.  5,  DUBKEE  ▼.  COTA. 

Where  Complaint  Sets  Out  Contract  which  is  ambiguous,  pleader 
must  put  some  definite  construction  on  it  by  averment. 

Approved  in  Hill  v.  McCoy,  1  Cal.  App.  161,  81  Pac.  1016,  holding 
in  action  for  commission  for  sale  of  land  under  written  memorandum 
but  describing  property  by  name  and  acreage  only,  complaint,  after 
setting  out  contract  in  haec  verba,  properly  made  averments  to  locate 
property;  Johnson  v.  Kindred  State  Bank,  12  N.  D.  341,  96  N.  W.  589, 
denying  right  to  allege  parol  agreement  for  re\7ritiDg  insurance 
where  written  contract  set  forth  in  complaint  purports  on  face  to  set 
up  whole  contract;  Linton  v.  Brownsville  etc.  Irr.  Co.,  46  Tex.  Civ. 
288,  102  S.  W.  436,  applying  where  contract  for  rental  of  land  guar- 
anteed certain  crop. 

74  CaL  332-337,  5  Am.  St.  Bep.  442,  16  Pac.  7,  SUTBO  ▼.  PETTIT. 

Purchaser  of  County  Bonds  la  Charged  with  knowledge  of  limits  of 
powers  of  supervisors. 

Approved  in  Fountain  v.  Sacramento,  1  Cal.  App.  466,  82  Pac.  639, 
holding  one  who  furnishes  materials  to  city  to  be  charged  with  knowl- 
edge of  charter  provisions. 

What  Constitutes  ''Indebtedness"  of  Municipality  within  constitu- 
tional and  statutory  restrictions.    See  note,  23  L.  B.  A.  403. 

74  CaL  338-341,  16  Pac.  233,  ESTATE  OF  GABBEB. 

Public  Administrator  haa  Prior  Bight  as  against  appointee  of  foreign 
executor  who  has  renounced  his  right  to  letters  in  this  state  and  is 
neither  surviving  husband  or  wife  of  deceased. 

Approved  in  Eetate  of  Carlson,  2  Cof.  Prob.  279,  where  executor 
dies  pending  administration,  public  aflministrator  is  entitled  to  letters 
as  againat  executor  of  first  executor  who  is  not  next  of  kin. 
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74  CaL  341-S46,  15  Pac.  849,  WISIMMEB  ▼.  SUTHEBI.AND. 

PowexB  of  Justices'  Courts  are  to  be  Determined  bj  proTisions  of 
code  expressly  applicable  to  them,  and  not  bj  provisions  expressly 
applicable  to  courts  of  record. 

Approved  in  Hubbard  v.  Superior  Court,  9  Gal.  App.  169,  98  Pac. 
395,  section  581,  Code  of  Civil  Procedure,  relative  to  dismissal  of  ac- 
tion^ is  inapplicable  to  justices'  courts. 

74  Cal.  346-351,  16  Pac.  189,  TOLMAN  v.  SMITH. 

Under  Sections  1186,  1187,  Civil  Code,  mortgage  executed  by  mar- 
ried woman  is  void  unless  acknowledged  by  her  after  examination 
separate  and  apart  from  husband. 

Approved  in  Cordano  v.  Wright,  159  Cal.  614,  115  Pae.  229,  holding 
rule  applicable  to  deed  executed  August  16,  1879. 

74  CaL  361-353,  16  Pac.  187,  MILLEB  ▼.  THAYEB. 

Wbere  Mortgagees  in  Form  of  absolute  deed,  proper  form  of  re- 
lease is  by  conveyance. 

Approved  in  Qrogan  v.  Valley  Trading  Co.,  30  Mont.  234,  76  Pac. 
213,  reaffirming  rule.  i 

74  Cal.  366-361,  16  Pac.  17,  WALSH  y.  McMENOMY. 

Under  Mechanic's  Uen  Law,  Owner  is  liable  to  extent  of  contract 
price  prematurely  paid. 

Distinguished  in  Hoffman-Marks  Co.  v.  Spires,  154  Cal.  115,  97 
Pac.  153,  under  section  1200,  Code  of  Civil  Procedure,  if  no  balance 
remains,  lien  claimants  must  look  to  contractor  for  payment. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.    See  note,  20  L.  B.  A.  562. 

74  CaL  362-366,  16  Pac.  19,  MACHADO  ▼.  FEBNANDEZ. 

Indorser  of  Promissory  Note  Payable  with  interest  a/t  sight  or  on 
demand  is  not  ex5nerated  by  mere  failure  of  presentment  for  pay- 
ment. 

Denied  in  Wills  v.  Booth,  6  Cal.  App.  202,  91  Pac.  760,  761,  indorsee 
of  note,  after  maturity,  from  payee,  must  make  demand  on  maker 
within  time  provided  by  Civil  Code,  Bec4:ion  3135,  or  show  excuse  for 
failure,  before  he  can  charge  indor»er. 

Bights  Inter  Se  of  Accommodation  Parties  to  commercial  paper. 
See  note,  28  L.  B.  A.  (n.  s.)  1043. 

74  Cal.  366-373,  16  Pac.  13,  ESTATE  OF  BEINHABDT. 

Gift  by  ImpUcation  cannot  be  Inferred  from  fact  that  will  is  silent 
on  subject. 

Approved  in  Bond  v.  Moore,  236  111.  580,  86  N.  E.  388,  19  L.  B.  A. 
(n.  B.)  540,  reaffirming  rul«;  Estate  of  Clancy,  3  Cof.  Prob.  351,  con- 
struing will  as  passing  contingent  interest;  Griffin  v.  Fairmont  Coal 
Co.,  59  W.  Va.  582,  53  S.  E.  66,  applying  rule  to  implied  reservation 
in  deed. 

Devise  or  Bequest  by  Implication.  See  note,  16  L.  B.  A.  (n.  s.) 
75. 

74  Cal.  373-376,  16  Pac.  192,  PEOPLE  ▼.  STACT. 

Sureties  UncondltionaUy  Signing  Official  Bond  are  jointly  and  sev- 
erally liable. 
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Approved  in  Baker  County  y.  Huntington,  48  Or.  601,  87  Pac.  1040, 
holding  liability  not  limited  aa  to  obligee  bj  memoranda  opposito 
•ignature  of  sureties. 

Conditional  Exaention  of  Oontract  und«r  parol  agreement  tliat  it 
shall  not  take  effect  until  others  sign..   See  note,  45  L.  B.  A.  326,  338. 

Effect  of  Delivery  of  Bond  Unaigned  by  principal  obligor.  See  note, 
12  L.  Bw  A.  (n.  a.)  1119. 

74  CaL  S76-380,  16  Pac.  194,  OAUJBNDEB  ▼.  MdiEOD. 

Salea  of  Property  not  then  in  existence.  See  note,  81  Am.  St.  Bep. 
44. 

Sujllciflacy  of  Selection  or  Designation  of  goods  aold  out  of  larger 
lot.    See  note,  26  L.  B.  A.  (n.  s.)  33,  56. 

74  Oal.  384-386,  16  Pac.  206^  ESTATE  OF  MAXWELL. 

Probate  of  Will  ia^OonduaiYe  unless  contested  within  year. 

Approved  in  Hanley  ▼.  Hanley,  4  Cof.  Prob.  480,  denying  right  to 
collaterally  attack  order  of  probate  homestead. 

Miscellaneous. — Cited  in  Estate  of  Byrne,  3  Cof.  Prob.  70,  allega* 
tions  of  fraud  confer  no  jurisdiction  on  probate  court  to  yaoate  order 
settling  accouxMt  on  motion. 

74  Cat  389-397,  16  Pac.  201,  PEOPLE  ▼.  OHIKa  HIKO  OHAKO. 

Section  2052,  Code  of  OMl  Procedure,  applies  to  criminal  proceed- 
ings, and  when  testimony  of  witness  on  preliminary  examination  is 
used  to  impeach  witness,  it  must  be  read  and  shown  to  witness  on 
demand. 

Approved  in  People  ▼.  Dillwood  (Cal.))  39  Pac.  439,  reaffirming  rule; 
Keane  v.  Pittsburg  Lead  etc.  Co.,  17  Idaho,  189,  106  Pac  6^  applyinig 
rule  under  section  6083,  Bevised  Codes. 

74  OaL  400-406,  5  Am.  St.  Bep.  448,  16  Pac  197,  PEOPIA  T.  OBEENE. 

Motion  to  Set  Aalda  Judgment  is  direct,  not  collateral,  attack  on 
judgment. 

Distinguished  in  Estate  of  Davis,  151  Cal.  324,  121  Am.  St.  Bep. 
105,  86  Pac.  185,  holding  rule  inapplicable  where  setting  aside  judg- 
ment is  merely  part  of  relief  soughit  in  different  proceeding. 

Jndgmelit  Void  on  Its  Face  may  be  set  aside  at  any  time  after 
entry,  provisions  of  section  473,  Code  of  Civil  Procedure,  limiting  time 
for  motion  to  set  aside  judgment  being  inapplicable. 

Approved  in  People  v.  Greene  (Cal.),  16  Pac.  200,  reaffirming  rule; 
In  re  Estate  of  Bouyssou,  3  Cal.  App.  41^  84  Pac.  460,  applying  rule 
to  order  made  without  jurisdiction;  Kerns  v.  Morgan,  11  Idaho,  580, 
83  Pac.  957,  applying  rule  under  Bevised  Statutes,  section  4229;  Mult- 
nomah Co.  V.  Portland  C.  Co:,  49  Or.  351,  90  Pac.  157,  applying  rule 
to  ease  of  forged  entry. 

Distinguished  in  Tuffree  y.  Stearns  Banchos  Co.  (Cal.),  54  Pac.  827, 
National  Metal  Co.  v.  Greene  etc.  Co.,  9  Ariz.  196,  80  Pac.  398,  and 
State  V.  District  Court,  38  Mont.  171,  129  Am.  St.  Bep.  636,  99  Pac. 
294,  all  holding  rule  inapplicable  where  judgment  is  valid  on  its  face. 

Belief  from  Judgments  Bendered  on  publication  of  process.  See 
note,  16  L.  B.  A.  361. 

74  CaL  407-409,  16  Pac.  200,  PEOPLE  ▼.  LETBA. 

What  Weapons  may  be  Considered  Deadly  under  law  of  homseids 
and  assault.    See  note,  21  L.  B.  A.  (n.  s.)  ML 
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74  Oal.  409-413,  16  Pac.  226,  WALDBIP  y.  BLACK. 

Surety  upon  PromlBSory  Note  by  Payment  becomee  equitable 
esaignee  and  entitled  to  enforce  it  as  holder  and  to  foreclose  mort^ 
gage  given  as  security. 

Beaffirmed  in  Stanley  ▼.  McElrath   (Cal.),  22  Pac.  676. 

Bight  of  Subrogation.    See  note,  99  Am.  St.  Bep.  511. 

Distinguiebed  in  Crystal  ▼.  Button,  1  Cal.  App.  254,  256,  81  Pac. 
1115,  1116,  holding  that  payment  extinguishes  note  and  surety's  rem- 
edy against  principal  is  upon  implied  obligation  for  reimbursement. 

74  Cal.  413-418,  16  Pac  22,  WELCH  ▼.  STBOTHEB. 

Act  of  February  27,  1875,  Providing  that  no  demand  against  treas- 
ury of  San  Francisco,  which  exceeds  one-twelfth  of  amount  permitted 
to  be  expended  in  fiscal  year,  shall  be  allowed  in  any  one  month,  is 
inapplicable  to  payment  of  salaries  of  officers  whose  salaries  are  fixed 
by  law. 

Approved  in  Harrison  v.  Horton,  5  Cal.  App.  418,  90  Pac,  717,  pro- 
vision of  San  Francisco  charter  forbidding  auditor  to  draw  warrants 
except  upon  unexhausted  specific  appropriation  has  no  application  to 
salary  of  officer  fixed  in  valid  ordinance. 

What  Constltutea  ''Indebtedness^'  of  Municipality  within  constitu< 
tional  and  statutory  restrietions.     See  note,  23  L.  B.  A.  405. 

74  Cal.  421-425,  16  Pac.  229,  ESTATE  OF  BATNOB. 

Superior  Court  of  County  of  Whicb  Minor  is  an  inhabitant  or  resi- 
dent has  jurisdiction  to  appoint  a  guardian  for  him. 

Approved  in  Guardianship  of  Deisen,  2  Cof.  Prob.  466,  where  minor 
iS|brought  here  for  theatrical  performances  and  then  taken  to  another 
state  for  same  purpose,  superior  court  may  appoint  guardian. 

Miscellaneous. — Cited  in  Guardianship  of  Treadwell,  3  Cof.  Prob. 
317,  to  point  that  minor  fourteen  years  of  age  may  change  his  resi- 
dence though  he  cannot  by  his  own  act  change  his  domicile. 

74  Cal.  425-429,  16  Pac.  231,  BENNETT  T.  GBEEN. 

Wber»  Evidence  is  Objected  to  on  insufficient  grounds,  proper  ob- 
jection is  deemed  to  be  waived  and  cannot  be  raised  on  appeal. 

Approved  in  Enid  &  Anadarko  By.  Co.  v.  Wiley,  14  Okl.  315,  78 
Pac.  98,  objection  that  evidence  is  "incompetent,"  without  stating 
specific  grounds,  is  insufficient. 

74  CaL  430-432,  16  Pac.  228,  JOHNSON  ▼.  MALLOT. 

Courts  Should  not  Bender  Judgments  which  cannot  be  enforced. 

Approved  in  Board  of  Education  v.  San  Diego,  1  Cal.  App.  312,  82 
Pac.  89,  dismissing  appeal  from  judgment  sustaining  demurrer  to  peti- 
tion for  mandamus  to  enforce  levy  of  school  tax  which  could  not  be 
enforced  under  charter  when  appeal  taken. 

74  CaL  432-436,  16  Pac.  236,  SCHWABTZ  ▼.  KNIGHT. 

Filing  of  Materialman's  lAen  prior  to  completion  ai  building  is  pre- 
nmture  and  cannot  be  enforced. 

Approved  in  Santa  Monica  Lumber  etc.  Co.  ▼.  Hege  (CaL),  48  Pac. 

70,  following  rule. 

Distinguished  in  California  Powder  Works  v.  Blue  Tent  etc.  Gold 
Mines  (Cal.),  22  Pac.  392^  393,  holding  rule  inapplicable  to  mine 
which  is  in  continuous  operation. 
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Building  Eraetad  1m  Park  Only  is  completed  within  Code  of  Civil 
Proeednre,  section  1187,  where  owner  having  proceeded  to  erect  it 
abandoned  his  design  of  finishing  it. 

Approv€d  in  California  etc.  Cement  Co.  ▼.  Wentworth  Co.,  16  Cal. 
App.  712^  118  Pac.  Ill,  where  contractor  furnished  laundry  machinery 
to  hotel  bnt  did  not  file  notice  of  lien  till  after  owner's  notice  that 
work  on  building  had  ceased  and  that  buUding  had  been  accepted 
had  been  recorded,  claim  of  lien  was  too  late. 

74  CaL  436-444*  16  Pac.  236,  O'CONNOR  ▼.  IRVINE. 

Tender  Section  380,  Code  of  CiYll  Procedure,  if  neceseary  parties  are 
not  before  court,  it  is  duty  of  court  to  order  them  brought  in,  and 
failure  so  to  do  is  fatal  to  judgment. 

Reaffirmed  in  Mitau  r.  Roddan,  149  Cal.  8,  9,  84  Pac.  147,  148,  6  L. 
R.  A.  (n.  s.)  275,  and  Hurley  v.  O'Neill,  31  Mont.  601,  78  Pac.  244. 

Distinguished  in  Sloan  t.  Byers,  37  Mont.  513,  97  Pac.  858,  holding 
power  permissive  and  not  mandatory. 

Assignee  of  Cause  of  Action  to  enforce  trust  is  real  party  in  interest. 

Approved  in  Dryden  v.  Sewell,  2  Alaska,  188,  holding  real  party 
in  interest  to  be  one  who  would  be  entitled  to  benefits  of  action  if 
successful. 

Aa  to  Who  ia  Real  Party  in  Interest  within  statutes  defining  parties 
by  whom  action  must  be  brought.     See  note,  64  L.  R.  A.  604,  613. 

74  CaL  444-447,  16  Pac  242,  GASSBN  ▼.  HENDRIOK. 

Where  There  is  Evldeiice  Tending  to  establish  absence  of  notice  and 
no  evidence  to  contrary,  party  is  purchaser  in  good  faith. 

Reaffirmed  in  Froman  v.  Madden,  13  Idaho,  142,  88  Pac.  895. 

Conveyance  in  Consideration  of  Cancellation  of  pre-existing  indebt- 
edness is  conveyance  for  valuable  consideration. 

Reaffirmed  in  Harris  v.  Evans,  134  Ga.  162,  67  S.  £.  881. 

Pre-ezlBting  Debt  as  Consideration  for  bona  fide  purchase  of  prop- 
erty not  negotiable.    See  note,  36  L.  R.  A.  163,  164. 

Discharge  of  Antecedent  Debt  aa  Consideration  entitling  bona  fide 
j>urchaser  or  encumbrancer  to  protection  of  recording  acts.  See  note, 
27  L.  R.  A.  (n.  s.)  622. 

74  CaL  448-457,  13  Pac.  681,  16  Pac.  241,  PHELAN  ▼.  POYORENO. 

Titles  to  Land  In  California  Perfect  under  Mexican  government 
need  not  be  confirmed  by  United  States  land  commissioner. 

Reaffirmed  in  Bottiller  v.  Dominguez  (Cal.),  13  Pac.  685. 

74  CaL  459-461,  16  Pac.  243,  SCHROEDER  v.  SCHMIDT. 

Motion  for  Nonsuit  Raises  question  of  law. 

Approved  in  Non-Refillable  Bottle  Co.  v.  Robertson,  8  Cal.  App.  105, 
96  Pac.  325,  and  Archibald  Estate  v.  Matteson,  5  Cal.  App.  445,  90 
Pac.  725,  both  holding  that  if  evidence  makes  prima  facie  case,  motion 
must  be  denied. 

Error  In  Orantlng  Nonsuit  cannot  be  reviewed  on  appeal  from  order 
refusing  new  trial,  unless  excepted  to  and  specified  as  error. 

Distinguished  in  Whitney  v.  Dewey,  10  Idaho,  644,  80  Pac.  1118, 
69  L.  R.  A.  572,  holding  appellate  court  will  examine  errors  assigned 
and  specified  on  motion  for  new  trial  and  contained  in  transcript,  even 
though  not  specified  in  brief. 
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74  09L  463-167,  16  Pac.  250,  8AN  JOSE  EANOH  CO.  ▼.  BROOKS. 

Privato  Xndividaal  cannot  Maintain  Action  to  abate  public  nuisance 
where  injury  to  him  is  same  in  kind,  although  of  greater  degree,  at 
suffered  by  public  in  general. 

Approved  in  Reynolds  y.  Presidio  etc.  B.  B.  Co.,  1  Cal.  App.  234,  81 
Pac.  1119,  following  rule. 

Bight  of  One  PrevMitad  by  Unlawfiil  Obstraction  from  using  high- 
way to  maintain  action.    See  note,  28  L.  R.  A.  (n.  s.)  1053. 

Distinguished  in  Cushing-Wetmore  Co.  ▼.  Oray,  152  Cal.  121,  125 
Am.  St.  Rep.  47,  92  Pac.  71,  and  Strieker  ▼.  Hillis,  15  Idaho,  715,  99 
Pac.  833,  both  holding  that  action  may  be  maintained  where  obstruc- 
tion in  highway  entirely  prevents  ingress  and  egress  to  private  land. 

74  Oal.  468-474,  6  Am.  St.  Bep.  455,  16  Pac.  223,  DE  SEFULVEDA 
▼.  BAUGH. 

Judgment  or  Deed  Beferring  for  Description  of  land  to  maps  on 
file  is  not  void  for  uncertainty. 

Approved  in  Murray  v.  Nixon,  10  Idaho,  617,  79  Pac.  646,  reaffirm- 
ing rule;  Williama  v.  Bisagno  (Cal.),  34  Pac.  641,  upholding  sufficiency 
of  resolution  to  pave, street  which  refers  by  number  to  certain  ordi- 
nances for  manner  in  which  work  is  to  be  done;  Staples  v.  May  (Cal.), 
23  Pac.  712,  holding  that  mortgage  of  all  mineral  lands  of  mortgagor 
in  particular  county  is  sufficient  description;  Carter  v.  Smith,  151 
Ala.  612,  44  So.  424,  in  absence  of  information  as  to  what  proof  was 
mad«  before  trial  court,  it  will  be  presumed  on  appeal  that  description 
of  land  was  sufficient. 

74  OaL  476-477,  16  Pac.  239,  EDWABDS  ▼.  PBESNO  COUNTT. 

District  Attorney  cannot  Charge  County  compensation  for  conviction 
for  misdemeanor  in  justice's  court  in  cases  in  which  he  rendered  no 
services  either  personally  or  by  deputy. 

Approved  in  Tilden  v.  Esmeralda  Co.,  32  Nev.  325,  107  Pac.  882, 
applying  rule  under  vagrancy  act  of  1877. 

74  CaL  478-481,  16  Pac.  252,  OAKS  ▼.  SCHEIFFEBLY. 

Sheriff  cannot  Becover  on  Bond  of  indemnity  against  loss  until  he^ 
has  actually  paid  damages. 

Approved  in  Cousins  v.  Paxton  &  Gallagher  Co.,  122  Iowa,  469,  98 
N.  W.  279,  reaffirming  rule. 

74  Cal.  482-488,  16  Pac.  244,  PEOPLE  ▼.  THOBNTON. 

Hearsay  Evidence  Is  Inadmissible  in  action  for  libel. 

Approved  in  Salem  News  Pub.  Co.  v.  Caliga,  144  Fed.  967,  75  C.  C. 
A.  673,  reaffirming  rule. 

Under  Subdivision  3,  Section  1181,  Penal  Code,  separation  of  jury 
after  submission  of  case  vitiates  verdict. 

Reaffirmed  in  Hilton  v.  Territory,  1  Okl.  Or.  574,  99  Pac.  166. 

Effect  of  Separation  of  Jury.    See  note,  103  Am.  St.  Bep.  162. 

Misconduct  of  Jnxora,  other  than  their  separation,  for  which  verdict 
may  be  set  aside.    See  note,  134  Am.  St.  Bep.  1051. 

74  CaL  493-^2,  16  Pac  380,  H7DE  v.  BEDDING. 

Under  Section  738,  Code  of  Civil  Procedure,  action  to  quiet  title 
may  be  maintained  by  holder  of  legal  title  against  defendant  in 
possession. 
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.  Approved  in  Bryva  ▼.  Tonney  (Cal.),  21  Pac.  726,  reaffirming  rnle. 

Laches  Is  No  Def6D86  to  Action  to  quiet  title  where  plaintiff  u  in 
poaeession. 

Beaffirmed  in  Harria  ▼.  Def  enbangfa,  82  Kan.  709,  109  Pac.  6<82. 

Effect  of  Legal  Remedy  upon  Equitatle  jurisdiction  to  remove  cloud 
on  title.    See  note,  12  L.  B.  A.  (n.  e^)  74. 

74  OaL  602-^08»  16  Pac.  313,  HALL  ▼.  OOUKTT  OF  LOS  ANGELES. 

Miseellaneou8.~Cited  in  Williar  ▼.  Nagle,  109  Md.  80,  71  Atl.  429, 
there  can  be  no  recovery  by  architect  of  compensation  for  plana  for 
building  to  cost  specified  sum  where  building  cannot  be  erected  except 
at  cost  materially  in  excess  of  specified  amount. 

74  OaL  612-619,  16  Pac.  307,  BABNABD  v.  WILSON. 

Claim  Adyerae  to  Ancestor  is  not  Barred  by  decree  of  distribution, 
although  claimant  fails  to  appear  and  ask  for  decree  to  himself. 

Approved  in  Jenner  v.  Murphy,  6  Cal.  App.  439,  92  Pac.  407,  holding 
that  fraudulent  deed  made  by  heir  is  fed  by  decree  of  distribution  to 
grantee. 

Distinguished  in  Cooley  v.  Miller  Sb  Lux,  156  Cal.  515,  105  Pac.  983, 
holding  that  decree  of  distribution  to  devisee  does  not  devest  rights 
of  prior  grantee  of  devisee. 

74  Cal.  528-^26,  6  Am.  St.  Bep.  464,  16  Pac.  315,  ESTATE  OF  BOW- 
LAND. 

Decree  of  Diatribntion  is  Final  as  to  Heirs, -legatees,  and  devisees 
unless  appealed  from. 

Beaffirmed  in  Goldtree  v.  Thompson  (Cal.),  20  Pac.  414. 

Surviving  Husband  Wbo  Claims  Property  in  hands  of  wife^s  execu- 
tor as  community  property  cannot  have  claim  determined  upon  pro- 
ceeding for  distribution  of  wife's  estate. 

Distinguished  in  Eetate  of  Learned,  156  Cal.  311,  104  Pac.  315, 
holding  where  husband  and  wifo  executed  mutual  will,  court  may 
distribute  community  property  to  husband  in  administration  of  wife's 
estate;  In  re  Burdick's  Estate  (Cal.),  40  Pac.  36,  holding  probate 
court  may  declare  property  to  be  community  property  and  distribute 
it  to  wife  who  is  not  devisee. 

Distrlbntlon  of  Community  Property  as  part  of  wife's  estate.  See 
note,  82  Am.  St.  Bep.  365. 

Nature  and  Elements  of  EstoppeL    See  note,  130  Am.  St.  Bep.  140. 

74  CaL  530-^32,  16  Pac.  386,  SILVA  ▼.  HOLLAND. 

Motion  for  Nonsuit  must  State  Grounds  on  which  it  is  made. 

Approved  in  Johnson  v.  Center,  4  Cal.  App.  618,  88  Pac.  728,  appel- 
late court  cannot  examine  alleged  error  in  denying  motion  for  non- 
suit where  record  fails  to  show  grounds  on  which  motion  wa^  made. 

74  CU.  532-636^  16  Pac.  325,  BAPP  ▼.  SPBINa  VALLEY  GOLD  CO. 

Under  Section  1196,  Code  of  Civil  Procedure,  reasonable  attorney's 
fee  is  necessary  incident  to  judgment  for  plaintiff  in  action  to  fore- 
dose  mechanic's  lien. 

Approved  in  Chi  veil  v.  Spring  Valley  Gtold  Co.  (Cal.),  16  Pac.  328, 
Genest  v.  Las  Vegas  etc.  Assn.,  11  N.  M.  271,  67  Pac.  748,  all  reaffirm- 
ing rule;  Thompson  v.  Wise  Boy  etc.  Co.,  9  Idaho,  370,  74  Pac.  961, 
and  Peckham  v.  Fox,  1  Cal.  App.  308,  82  Pac.  92^  holding  that  section 
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1196  is  constitutional,  and  attorney's  fees  are  lien;  Hewett  ▼.  Dean 
(Cal.)i  25  Pac.  756,  holding  reasonable,  attorney's  fee  may  be  recov- 
ered according  to  agreement  in  action  to  foreclose  mortgage;  Pitts- 
burg etc.  By.  CJo.  v.  Taber,  168  Ind.  422,  77  N.  E.  742,  upholding  pro- 
vision for  recovery  of  plaintiff's  attorneys'  fees,  in  cases  for  collection 
of  street  assessments;  Pyramid  Land  «tc.  Go.  v.  Pierce,  30  Nev.  246. 
95  Pac.  213,  upholding  act  of  1893,  providing  for  attorney's  fee  in 
favor  of  party  recovering  damages  against  one  herding  stock  on  his 
land;  Arm! jo  v.  Mountain  Elec.  Co.,  11  N.  M.  249,  67  Pac.  730,  holding 
fees  may  be  fixed  by  court. 

Ctonstitotionality  of  Statates  Allowing  attorney's  fees.  See  note, 
79  Am.  St.  Sep.  181. 

74  Oal.  636-^0,  5  Am.  St.  Sep.  466,  16  Pac.  321,  ESTATE  OF  RADO- 
VICH. 

Executor  Who  Sells  Penonal  Property  without  order  of  court  is 
liable  to  estate  for  its  value  with  interest. 

Beaffirmed  in  Estate  of  3cott,  1  Cal.  App.  745,  83  Pac.  87. 

74  Oal.  540-544,  16  Pac.  317,  MOBOAK  ▼.  HEOKEB. 

Attacks  by  Oreditors  on  Conveyances  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Rep.  503,  515,  516. 

74  CaL  544-547,  16  Pac.  392,  WEST  ▼.  BUSSELL. 

Under  Section  343,  Code  of  Civil  Procedure,  action  for  accounting  is 
barred  in  four  years. 

Approved  in  Allsopp  v.  Joshua  Hendy  Machine  Works,  5  Cal.  App. 
234,  90  Pac.  41,  reaffirming  rule. 

74  Cal.  547-549,  16  Pac.  894,  PEOPLE  Y.  HOWABD. 

Application  for  New  Trial  in  criminal  case,  on  ground  of  newly 
discovered  evidence,  should  be  regarded  with  distrust. 

Reaffirmed  in  People  v.  Weber,  149  Cal.  350,  86  Pac.  681. 

74  Cal.  549-557,  16  Pac.  490,  PEOPLE  ▼.  PABVIN. 

When  Title  of  Statute  Embraces  only  one  subject,  and  what  may  be 
included  thereunder.     See  note,  79  Am.  St.  Rep.  481,  483,  484. 

Power  of  laogislataro  to  Enact-  or  Amend  a  code  or  compilation  of 
laws  by  a  single  statute.     See  note,  55  L.  R.  A.  836,  843. 

74  Cal.  557-565,  5  Am.  St.  Bep.  470,  16  Pac.  386,  KELLY  v.  CENTBAL 
PACIFIC  B.  B.  CO. 

Equity  will  not  Enforce  Harsh  and  unjust  contract,  though  valid. . 

Approv«d  in  White  v.  Sage,  149  Cal.  615,  87  Pac.  194,  holding  bur- 
den to  be  on  plaintiff  to  show  retisonableness  of  contract  for  sale  of 
land;  Gottfried  v.  Bray,  208  Mo.  661,  106  S.  W.  642,  refusing  to  en- 
force contract  for  sale  of  land. 

Specific  Performance  will  not  be  Decreed  where  defendant  was  in- 
duced to  enter  into  contract  by  means  of  fraudulent  misrepresenta- 
tions. 

Approved  in  dissenting  opinion  in  Sonnesyn  v.  Akin,  14  N.  D.  272, 
104  N.  W.  1036,  majority  denying  damages  for  false  statements  in- 
ducing contract  to  sell  land. 

Distinguished  in  Cushing  v.  Heuston,  53  Wash.  389,  102  Pac.  33, 
holding  iraud  no  defense  where  it  was  not  inducement  to  contract* 
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Where  Vendor  has  Special  Motlvee  for  selling  to  ane  person,  equity 
will  not  enforce  Sale  to  another  although  he  offers  same  price. 

Eeaffirjnea  in  Booth  v.  Dingley,  148  Mich.  203,  111  N.  W.  853. 

Befusal  of  Specific  Perfonnance  of  valid  contract  for  other  reason 
than  that  property  is  of  a  particular  class.  See  note,  1<28  Am.  St. 
Bep.  390. 

74  Oal.  565^6e»  16  Pac.  890,  KELLY  ▼.  CENTBAI.  PACIFIC  R.  S. 
CO. 

Appellate  Court  may  Modify  Judgment  in  respect  to  costs. 
BeafBrmed  in  White  v.  Gaffney,  1  Cal.  App.  717,  82  Pac.  1088. 
Under  Section  1022,  Code  of  Civil  Procedure,  where  specific  perform- 
ance is  refused,  costs  should  be  awarded  to  defendant. 
Beaflirmed  in  Hoyt  v.  Hart,  149  Cal.  731,  87  Pac.  572. 

74  Cal.  567-569,  16  Pac.  396,  ESTATE  OF  OLENK. 

Allowed  Claim  Against  Estate  is  judgment. 

Distinguished  in  Thompson  v.  Banlc  of  California,  4  Cal.  App.  669, 
88  Pac.  990,  holding  that  allowance  of  contingent  claim  of  estate  of 
beneficiary  against  estate  of  payee  of  note  is  not  judgment  on  which 
payment  can  be  ordered. 

Claim  Against  Estate  of  Deceased  Person  draws  interest  from  time 
of  its  allowance  and  approval. 

Approved  in  Estate  of  Mallon,  3  Cof.  Prob.  126,  reaffirming  rule. 

AUowanee  to  Administrator  for  Interest  on  disbursements.  See 
note,  5  Cof.  Prob.  395. 

74  Cal.  669-570,  16  Pac.  489,  PEOPLE  V.    YUT  UNO. 

The  Fact  That  In  Making  View  some  of  jurors  were  occasionally  out 
of  sight  of  others  does  not  constitute  separation. 

Approved  in  People  v.  Cord,  157  Cal.  571,  106  Pac.  515,  there  is  no 
objectionable  separation  where  one  juror  visited  sick  wife  in  charge 
of  ofiicer,  and  all  were  kept  inaccessible  to  approach  about  case. 

Failure  of  Judge  to  Accompany  Jury  on  view  will  justify  new  trial. 

Distinguished  in  People  v.  White,  5  Cal.  App.  338,  90  Pac.  476,  hold- 
ing that  right  to  new  trial  is  waived  where  defendant  does  not  object 
and  second  view  is  had  in  presence  of  judge;  Elias  v.  Te^itory,  9 
Ariz.  11,  12,  76  Pac.  609,  holding  absence  of  judge,  defendant,  and 
counsel  at  view  is  not  prejudicial  error  where  defendant  consents. 

View  by  Jury.    See  note,  42  L.  B.  A.  377,  381. 

Absence  of  Judge  during  trial.     See  note,  122  Am.  St.  Bep.  727. 

74    Cal.    671-^74,    16    Pac.    397,    McFADDEN    ▼.    LOS    ANGELES 
COUNTY. 

Under  Article  ZTV,  Section  1,  of  Constitution,  corporation  may  ap- 
propriate waters  for  exclusive  use  on  land  of  stockholders,  and  by  so 
doing  is  not  engaged  in  public  service. 

Approved  in  Barton  v.  Biverside  Water  Co.,  156  Cal.  518,  101  Pac. 
93,  23  L.  B.  A.  (n.  s.)  3^1,  reaffirming  rule;  Waterbury  v.  Temescal 
Water  Co.,  11  Cal.  App.  636,  105  Pac.  941,  fact  that  water  company 
organized  to  distribute  water  to  stockholders  and  expenses  met  by 
assessments  does  not  preclude  it  from  passing  by-laws  prescribing 
number  of  shares  required  as  qualification  for  its  directors  under 
Civil  Code,  section  308. 
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Distinguished  in  Leavitt  v.  Lassen  IrrigatioB  Go.^  157  Oal.  90,  106 
Pac.  407,  holding  that  where  corporation  Appropriates  water  for  public 
distribution,  it  cannot  discriminate  between  consumers. 

Stockholders  of  Corporation  are  Bound  by  by-laws. 
Approved  in  Smoot  y.  Bankers'  Life  Assn.,  138  Mo.  App.  465,  120 
8.  W.  728,  reaffirming  rule. 

State  Begulatloii  of  Bates  of  irrigation  company.  See  note,  12  L. 
B.  A.  (n.  s.)  714. 

74  OaL  675-677,  16  Pac.  391,  PEOPLE  v.  CLINE. 

Weight  to  be  Oiven  Evidence  that  defendant  was  in  possession  of 
stolen  property  is  one  of  fact  for  jury. 

Approved  in  People  v.  Abbott  (Oal.),  34  Pac.  502,  it  is  error  to 
charge  that  possession  must  be  explained  by  defendant. 

Under  Section  1382,  Penal  Code,  defendant  is  not  entitled  to  die- 
charge  where  delay  of  trial  was  granted  at  his  request. 

Approved  in  State  v.  Xiarson,  12  N.  D.  478,  97  N.  W.  538,  applying 
rule  under  section  8679,  Bevised  Codes  of  1899. 

Bight  to  Speedy  Trial.    See  note,  85  Am.  St.  Bep.  195. 
Delay  of  Proeecixtion  as  Ground  for  discharge.    See  note,  56  L.  B. 
A.  535,  543. 

74  Cal.  578-579,  16  Pac.  S96,  PEOPLE  ▼.  BUSSELL. 

Under  Section  26- of  County  Government  Act  of  1883,  county  ordi- 
nance does  not  take  effecut  until  published  in  entirety. 

Distinguished  in  County  of  Mono  v.  Depauli,  9  Cal.  App.  707,  100 
Pac.  718,  holding  substantial  adherent^e  to  rule  is  sufficient. 

74  Cal.  679-683,  16  Pac.  499,  BYBD  ▼.  BEICHEBT. 

Where  Contest  to  Determine  Bight  to  purchase  state  land  has  been 
referred  to  court,  its  jurisdiction  is  limited  to  questions  contained  in 
order  of  reference. 

Distinguished  in  Kleinsorge  v.  Burgbacher,  6  Cal.  App.  353,  92  Pac. 
202,  holding  court  may  examine  facts  stipulated  which  took  place  in 
surveyor  general's  office,  whether  made  matter  of  record  therein  or  not. 

74  CaL  583-^86,  16  Pac.  604,  BANCBOFT  ▼.  COSBT. 

Under  Section  3047,  Civil  Code,  transfer  by  vendor  of  land  of  note 
given  for  purchase  price  does  not  destroy  his  lien,  if  he  is  compelled 
to  take  up  note  by  reason  of  nonpayment  by  vendee. 

Approved  in  Nolan  v.  Nolan,  155  Cal.  480,  132  Am.  St.  Bep.  99,  101 
Pac.  522,  lien  of  vendor  for  unpaid  purchase  money  evidenced  by 
vendee^s  unsecured  long-time  note  is  not  waived  by  vendor's  transfer 
of  note  for  collection,  where  vendor  after  nonpayment  resumed  control 
of  note. 

74  Cal.  690-693,  16  Pac.  496,  BUBGESS  ▼.  BICE. 
Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  80,  98. 

Nature  and  Elements  of  Unlawful  Detainer.  See  note,  120  Am.  St. 
Bep.  58. 

When  Beal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  B.  A.  485. 
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74  OaL  60S-608,  6  Am.  8t  B«p.  476,  16  Pac.  607,  NATIONidi  BANS 
OF  D.  O.  MILLS  ft  CO.  ▼.  HEBOLD. 
What  Olainu  Constitate  Valid  DenuudB  agaiiwt  a  atate.    See  note, 
42  L.  B.  A.  37,  53. 

74  Oal.  608-614,  16  Pac.  518,  EAOLB  T.  HAOLE. 

Oonit  cannot  Compel  Husband  to  aapport  wife  while  she  is  living 
apart  from  him,  against  hik  will  and  consent,  without  any  statutory 
ground  for  absolute  divorce  or  excuse  for  absence. 

Approved  in  Beade  t.  Beade  (Cal.),  22  Pac.  284,  following  rule; 
Boby  V.  Boby,  10  Idaho,  146,  77  Pac.  215,  where  wife  without  good 
cause  refuses  to  live  with  husband,  she  cannot  obtain .  divorce  on 
grounds  of  nonsupport. 

74  OaL  614-617,  16  Pac.  509,  McKINNIB  y.  SHAFFEB. 

Owner  of  Any  Interest  in  Beal  Estate,  however  slight,  may  main- 
tain action  to  quiet  title. 

Approved  in  German- American  Sav.  Bank  v.  Gollmer,  155  Cal.  687, 
102  Pac.  933,  24  L.  B.  A.  (n.  s.)  1064S,  lessee  may  maintain  quiet  title 
action  against  owner  of- fee;  Pollack  Min.  ft  Mill.  Co.  v.  Davenport, 
31  Mont.  453,  78  Pac.  768,  holding  "claims  to  be  owner"  sufficient  alle- 
gation of  interest  to  support  quiet  title  action. 

Where  Husband  Dies  Leaving  no  minor  children,  probate  homestead 
set  apart  to  widow  out  of  community  property  vests  in  her  in  fee. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  554,  reaffirming  rule; 
Estate  of  Hessler,  2  Cof.  Prob.  359,  setting  apart  homestead  to  widow 
where  there  are  no  minor  children. 

74  CaL  617-618,  16  Pao.  610,  BEBNIAUD  y.  BEEOHEB. 

Miscellaneous. — Cited  in  Field  v.  Andrada  (Oal.),  37  Pac.  180. 

74  Cal.  61^-624,  5  Am.  St.  Bep.  479, 16  Pac  501,  BICE  ▼.  WHITMOBE. 

Under  Sections  1044,  1045,  Civil  Code,  property  of  every  kind,  ex- 
cept mere  possibility  not  coupled  with  interest,  may  be  transferred. 

Approved  in  New  Liverpool  etc.  Co.  v.  Western  etc.  Co.,  151  Cal. 
483,  91  Pac.  154,  holding  bailor  may  transfer  title  to  thing  bailed  after 
its  conversion  by  bailor;  Simpson  v.  Miller,  7  Cal.  App.  253,  94  Pac. 
254,  where  deed  in  escrow  vests  title  in  grantee,  latter's  interest  is 
transferable. 

Under  Contract  for  Lease,.  Landlord  is  bound  to  put  tenant  in  pos- 
session. 

Approved  in  Herpolsheimer  v.  Christopher,  76  Neb.  358,  111  N.  W. 
360,  9  L.  B.  A.  (n.  s.)  1127,  and  Hammond  v.  Jones,  41  Ind.  App.  37, 
83  N.  E.  259,  both  reaffirming  rule. 

Landlord's  Dnty  to  Put  Tenant  in  possession.  See  note,  134  Am. 
St.  Bep.  922.   • 

In  Action  for  Breach  of  Contract  for  lease  of  agricultural  land, 
measure  of  tenant's  damages  is  value  of  crop  that  might  have  been 
raised  by  average  farmer,  less  cost  of  raising  it. 

Approved  in  Kjelsberg  v.  Chilberg,  177  Fed.  Ill,  100  C.  C.  A.  529, 
applying  rule  to  breach  of  contract  to  lease  mine;  Hunt  v.  St.  Louis 
etc.  B.  B.  Co.,  126  Mo.  App.  267,  103  S.  W.  134,  applying  same  meas- 
ure of  damages  for  destruction  of  growing  crop. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract.  See 
note,  53  L.  B.  A.  lOa 
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74  Oal.  62&-627,  16  Pac  616,  SOUTHEBK  OAUFOBNIA  LUMBEB 
CO.  Y.  SCHMITT. 

Materialman  Who  has  FumiBlied  Materials  to  contractor,  but  has 
not  filed  claim  of  lien,  is  not  entitled  to  personal  judgment  against 
owner,  although  building  contract  has  not  been  filed  as  required  by 
section  1183,  Code  of  Civil  Procedure. 

Approved  in  Stockton  Lumber  Co.  v.  Schuler,  155  Cal.  413,  101  Pac. 
308,  Merced  Lumber  Co.  v.  Bruschi,  152  Cal.  375,  92  Pac.  846,  Hubbard 
V.  Lee,  6  Cal.  App.  606,  92  Pac.  745,  Gnekow  v.  Confer  (Cal.),  48 
Pac.  332,  and  Santa  Clara  Valley  Mill  &  Lumber  Co.  y.  Williams 
(Cal.),  51  Pac.  1129,  all  reaffirming  rule. 

Bight  of  Subcontractor  or  Materialman  to  personal  judgment  against 
owner.    See  note,  14  L.  R.  A.  (n.  s.)  1038.  / 

Distinguished  in  D.  T.  Nof  ziger  Lumber  Co.  v.  Waters,  10  Cal.  App. 
92,  101  Pac.  S9,  if  contract  is  not  filed,  materialman  has  lien  for  entire 
value  of  materials,  provided  he  files  lien  under  section  1187,  Code  of 
Civil  Procedure. 

74  CaL  642-646,  16  Pac  510,  PEOFIJI  y.  aiAKCOLL 

Flight  18  Clrcnnuitanca  to  be  Weighed  by  jury  as  tending  to  prove 
consciousness  of  guilt. 

Reaffirmed  in  People  v.  Fisher,  16  Cal.  App.  276,  116  Pac.  689. 

Where  Defendant  la  Committed  for  manslaughter,  district  attoro^ 
may  file  information  for  murder. 

Reaffirmed  in  Republic  of  Hawaii  y.  Nenchiro,  12  Haw.  199. 
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CASES  IN  75  CALIFORNIA. 


75  OaL  1-78,  16  Pac.  345,  8HABON  ▼.  SHABON;  8.  0.,  79  Cal.  684, 
685,  22  Pac.  41,  42. 

Headnote  to  Cbapter  in  Coda  is  part  of  statute. 

Approred  in  Bettencourt  v.  Sheehy,  157  Cal.  702,  109  Pac.  91, 
Dungan  v.  Superior  Court,  149  Cal.  102,  84  Pac.  769,  and  In  re  Wiener, 
36  Mont.  308,  92  Pac.  960,  all  following  rule;  dissenting  opinion  in 
Bates  ▼.  Gregory  (Cal.),  22  Pac.  685,  arguendo. 

In  Divorce  Bait  on  Application  for  temporary  alimony,  prima  facie 
showing  of  marriage  must  be  made. 

Approved  in  Hite  v.  Hite  (Cal.),  55  Pac.  900,  9h owing  of  marriage 
held  sufficient  to  support  order  for  alimony;  diseenting  opinion  in  Hite 
v.  Hite,  124  Cal.  403,  71  Am.  St.  Bep.  82,  57  Pac.  229,  45  L.  B.  A.  793, 
majority  holding  prima  facie  showing  not  aufficient  when  m&rriage  was 
contevted. 

Alimony  Pendente  Lite  or  Ckmneel  Fees  when  marriage  is  denied 
See  note,  25  L.  B.  A.  (n.  s.)  390. 

Discretion  of  Oonrt  tn  Allowing  Alimony  pendente  lite  is  reasonable 
discretion,  to  be  reasonably  exercised. 

Approved  in  Bordeaux  v.  Bordeaux,  30  Mont.  40,  75  Pac.  526,  hold- 
ing lower  court  abused  discretion  in  allowing  too  small  sum  for  wife 
to  prepare  defense. 

Attack  of  Decree  of  Divorce  after  death  of  one  of  the  parties.  See 
notes,  125  Am.  St.  Bep.  243;  57  L.  B.  A.  604. 

Present  Consent  to  Marriage  Followed  by  consummation  is  sufficient 
to  constitute  marriage  without  public  assumption  of  marital  rights 
and  duties. 

Cited  in  Estate  of  Blythe,  4  Cof.  Prob.  165,  discussing  question  of 
marriage  by  consent. 

Common-law  Marriages.    See  notes,  124  Am.  St.  Bep.  118;  3  Cof. 
Prob.  210. 
What  Marriages  are  Void.    See  note,  79  Am.  St.  Bep.  362. 

Pendency  of  Actions  in  Both  State  and  federal  courts  sitting  in 
same  state.     See  note,  42  L.  B.  A.  456,  458. 

U  0«1.  Notes— 16  (241) 
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76  OaL  78-86,  16  Pac.  513,  CHAMPION  MININQ  CO.  ▼.  CONSOLI- 

DATED ETC.  BON.  CO. 

When  Vlens  Located  by  Two  PeraonB  anite,  prior  locator  has  prior 
right,  and  his  location  must  be  conceded  to  have  been  as  of  date  of 
patent,  where  patent  does  not  show  date  of  location. 

Approved  in  Hickey  v.  Anaconda  Copper  Min.  Co.,  33  Mont.  (H,  81 
Pac.  811,  reaffirming  rule;  Last  Chance  Min.  Co.  v.  Tjler  Min.  Co.,  61 
Fed.  566,  9  C.  C.  A.  613,  in  such'  case  where  patent  issued  to  one  party 
is  silent  as  to  date  of  location  it  may  be  proved  by  evidence  aliunde. 

What  Cross  or  Intersecting  Lodes  are  included  in  mineral  patents 
and  rights  therein.    See  note,  83  Am.  St.  Bep.  44. 

Veins  Intersecting,  Crossing,  or  Uniting.    See  note,  50  L.  B.  A.  212. 

75  CaL  86-91,  16  Pac.  621,  BELL  ▼.  BEAN. 

Void,  Invalid,  or -Unfounded  Claim  as  subject  of  valid  compromise. 
See  note,  15  L.  B.  A.  440;  25  L.  B.  A.  (n.  s.)  295. 

Extent  of  Becoiwry  by  Pledgee  on  negotiable  paper  uncdllectable  by 
pledgor.    See  note,  44  L.  B.  A.  246. 

Miscellaneous. — Cited  in  Bean  v.  Proseus  (Cal.),  31  Pac.  49,  re- 
ferring historically  to  principal  ease. 

76  Cal.  91-«3,  7  Am.  St  Bep.  123,  16  Pac.  581,  SEABS  ▼.  STABBIBD. 
Abuse  of  Judge  of  Trial  Court  in  brief  filed  in  appellate  court  is 

contempt  of  latter  court. 

Approved  in  First  Nat.  Bank  ▼.  Superior  Court,  12  Cal.  App.  348, 
107  Pac.  328,  reaffirming  rule;  In  re  Breen,  30  Nev.  18S,  93  Pac.  1002, 
17  L.  B.  A.  (n.  s.)  572,  disbarring  attorney  for  unwarranted  criticisms 
of  supreme  court,  made  while  acting  as  district  judge  but  not  in 
judicial  proceeding;  Christensen  v.  Floriston  Pulp  etc.  Co.,  29  Nev. 

^  577,  92  Pac.  219,  compelling  counsel  to  expunge  from  brief  scurrilous 
reflections  on  trial  judge;  In  re  Chartz,  29  Nev.  117,  124  Am.  St.  Bep. 
915,  85  Pac.  355,  5  L.  B.  A.  (n.  s.)  916,  statement  in  petition  for  re* 

.  hearing  criticising  court  held  to  amount  to  contempt. 

75  CaL  98-102,  16  Pac.  644,  PEOPLE  ▼.  BILEY. 

Wbere  Information  Alleges  Bobbery  was  AccompUsbed  by  force  and 
fear,  allegation  that  it  was  accomplished  "against  the  will"  of  person 
robbed  is  unnecessary. 

Approved  in  People  v.  Howard,  3  Cal.  App.  37,  84  Pac.  462,  indict- 
ment for  robbery  need  not  state  assault  was  made  nor  what  kind  of 
fear  was  used;  State  v.  Parr,  54  Or.  320,  103  Pac.  436,  upholding  in- 
dictment for  robbery  which  did  not  charge  pistols  carried  by  defend- 
ants were  loaded;  State  v.  La  Chall,  28  Utah,  83,  77  Pac.  4,  words 
"against  his  will"  held  unnecessary  in  indictment  for  robbery. 

Identity  of  Person  Is  Presumed  from  identity  of  name. 

Beaffirmed  in  People  v.  Mullen,  7  Cal.  App.  548,  94  Pac.  867. 

Presumption  of  Identity  of  Person  from  identity  of  name.  See 
notes,  17  L.  B.  A.  824;  4  L.  B.  A.  (n.  s.)  540. 

Stenographer  Appointed  by  Magistrate  to  take  down  testimony  on 
preliminary  examination  need  not  be  sworn  to  faithfully  discharge  his 
duty. 

Beaffirmed  in  People  r.  Mullaley,  16  Cal.  App.  47,  116  Pac.  90. 

Stenographers'  Notes  as  Evidence^  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  367. 
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Admifl8i1>ility  in  Oximinal  Trial  of  testimony  given  npon  preliminary 
examination  by  witnesaes  not  available  at  trial.  See  note,  25  L.  B.  A« 
(n.  e.)  876. 

75  CaL  108-114,  16  Pac.  537,  PEOPLE  ▼.  DTE. 

Witness  cannot  be  Impeached  by  contradicting  him  on  collateral 
matters. 

Approved  in  Moody  r.  Peirano,  4  Cal.  App.  416,  88  Pac.  381,  wit- 
ness may  be  impeached  on  collateral  matter  when  relevant  to  issue. 

Mere  Declaration  of  Party  is  not  Proof  that  he  is  agent  of  another. 
Approved  in  Kast  v.  Miller  &  Lux,  159  Cal.  724,  115  Pac.  933,  and 
Parker  v.  Brown,  131  N.  C.  264,  42  S.  E.  606,  both  following  rule. 

Instrnction  That  Killing  is  Jnstiflable  "if  necessary  for  his  own 
protection"  is  inaccurate,  and  should  be  "if  actually  or  apparently 
necessary.* 

Approved  in  dissenting  opinion  in  People  y.  Bruggy  (Cal.),  26  Pac. 
758,  majority  holding  instruction  in  regard  to  self-defense  not  to  be 
fatally  erroneous. 

Miscellaneous. — Cited  in  Heilbron  t.  Emigrant  Ditch  Co.  (Cal.), 
17  Pac.  68,  Lower  King's  River  Water  Ditch  Co.  v.  Heilbron  et  al. 
(Cal.),  17  Pac.  69,  and  Heilbron  t.  People's  Ditch  Co.  (Cal.),  17  Pac. 
69,  all  companion  cases. 

75  Oal.  114-115,  16  Pac.  547,  800TT  t.  SUPEBIOB  OOUBT. 

Mandamus  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  902. 

75  CaL  117-124,  17  Pac.  65,  HEILBRON  ▼.  LAST  CHANGE  WATER 
DITCH  CO. 

Adverse  User  of  Water  for  Five  Tears  bars  action  to  restrain  its 
diversion. 

Approved  in  Hubbs  etc.  Ditch  Co.  v.  Pioneer  Water  Co.,  148  CaL 
417,  83  Pac.  257,  following  rule. 

Owner  of  Land  may  Maintain  Action  against  on«  who  diverts  water 
from  stream  running  through  his  land. 

Distinguished  in  Turner  v.  James  Canal  Co.,  155  Cal.  94,  132  Am. 
St.  Bep.  59,  99  Pac.  525,  22  L.  B.  A.  (n.  s.)  401,  common-law  right  of 
flow  held  modified  by  right  to  reasonuble  use. 

75  CaL  124-128,  16  Pac.  705,  CHIN  HEM  TOU  V.  AH  JOAN. 

Who  is  Real  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.     See  note,  64  L.  B.  A.  609,  613. 

75  CaL  128-134,  7  Am.  St.  Rep.  126,  19  Pac  178,  MONTOOMERY  v. 


Mortgagee,  Having  Readily  Accessible  Means  of  knowing  fact  af- 
fecting title  of  mortgaged  property,  which  he  might  have  found  by 
inquiry,  is  charged  with  notice  of  such  fact. 

Approved  in  Austin  v.  Pulschen  (Cal.),  39  Pac.  800,  following  rule; 
Lakeman  v.  North  Mo.  Trust  Co.,  147  Mo.  App.  63,  126  S.  W.  552, 
discussing  question  of  discharge  of  surety  by  release  of  other  surety. 
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75  Cal.  134-147,  7  Am.  St.  Rep.  129,  16  Pac.  753,  JOHNSTON  ▼.  SAN 
FBANCISCO  SAVINGS  UNION. 

Probate  Administration  of  Estate  of  Deceased  Wife  was  unneces- 
sary under  act  of  1850,  and  husband  had  control  of  property  as  sur- 
vivor of  marital  partnership  for  purpose  Of  settling  up  its  affairs. 

Approved  in  Enriquez  v.  Go-Tiongeo,  220  U.  S.  310,  31  Sup.  Ct.  425, 
55  XJ.  Ed.  477,  surviving  husband  entitled  to  settle  affairs  of  commun- 
ity and  on  his  death  his  executor  has  same  power. 

Mortgagor  Seeking  to  Quiet  Title  against  mortgage  deed  must  pay 
debt  secured  as  condition  for  relief. 

Approved  in  Tracy  v.  Wheeler,  15  N.  D.  250,  107  N.  W.  69,  6  L.  B. 
A.  (n.  s.)  516,  following  rule. 

Liability  of  Community  Property  for  debts.  See  note,  19  L.  B.  A. 
2^4. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

75  Cal  154-169,  16  Pac.  764,  ICEEKEB  ▼.  DAIiTON. 

Facts  Set  Up,  and  not  Designation  Olven,  determine  whether  plead- 
ing is  answer  or  cross-complaint. 

Approved  in  Haight  v.  Tryon  (Cal.),  34  Pac.  714,  pleading  termed 
cross-complaint  held  to  be  answer;  Brown  v.  Massey,  19  Okl.  487,  92 
Pac.  248,  pleading  designated  answer  held  to  be  cross-petition. 

Equitable  Title  Coupled  Wltb  Bight  of  possession  in  defendant  is 
good  defense  against  legal  title  in  ejectment. 

Approved  in  Gassin  v.  Nicholson,  154  Cal.  500,  98  Pac.  191,  and 
King  V.  Dugan,  150  Cal.  263,  88  Pac.  927,  both  following  rule;  Jacob 
V.  Carter  (Cal.),  36  Pac.  382,  possession  under  contract  of  purchase 
held  good  defense  in  ejectment. 

What  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L.  B. 
A.  782. 

75  Cal.  169-163,  7  Am.  St.  Bep.  138,  16  Pac.  762,  QUINN  Y.  DBE8- 
BACH. 

Want  of  PossesBion  of  Note  by  agent  is  only  circumstance  to  be 
considered  in  determining  his  authority  to  collect. 

Approved  in  Union  Trust  Co.  v.  McKeon,  76  Conn.  514,  57  Atl.  Ill, 
fact  agent  did  not  have  possession  of  note  held  not  to  show  he  did 
not  have  apparent  authority  to  collect;  Fowler  v.  Outcalt,  64  Kan. 
358,  67  Pac.  891,  owner  of  note  permitting  another  to  collect  payments 
thereon  held  bound  by  such  payments;  Campbell  v.  Gowans,  35  Utah, 
278,  100  Pac.  401,  holding  agent  had  apparent  authority  to  collect  note 
though  mortgagee  had  possession  of  securities. 

Effect  of  Agent's  Nonpossession  of  security  upon  question  of  au- 
thority to  receive  payment.     See  note,  23  L.  B.  A.  (n.  s.)  416. 

Agency  and  Authority  of  Agents.    See  note,  97  Am.  St.  Bep.  267. 

75  CaL  166-171,  16  Pac.  766,  HELLMAN  ▼.  MESSMEB. 

One  Who  Advances  Purchase  Money  and  takes  title  to  himself, 
wholly  upon  account  of  credit  of  another,  holds  estate  upon  resulting 
trust  for  such  other. 

Approved  in  Levy  v.  Byland,  32  Nev.  466,  467,  468,  109  Pac.  90?, 
908,  reaffirming  rule;  Prefumo  v.  Russell,  148  Cal.  457,  83  Pac.  812, 
holding  party  advancing  purchase  price  for  another  who  went  into 
possession  but  took  title  to  himself  held  only  mortgage  on  land. 
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Statata  of  FrandB  as  Affecting  equitable  relief  for  breach  of  agree- 
ment to  purd^ase  land  for  and  in  name  of  complainant.  See  notOi  5 
L.  B.  A.  (n.  8.)  118. 

75  Oal.  172-174,  16  Pac.  771,  MODOC  C0X7NTT  ▼.  OHUBOHILL. 

In  Action  by  County  to  Eocover  State  and  county  taxes,  aseessment- 
roll  is  prima  facie  evidence  of  right  to  recover. 

Reaffirmed  in  City  of  Escondido  v.  Wohlford,  153  Oal.  41,  94  Pac 
233. 

75  CaL  182-184, 16  Pac  775,  McALLISTEB  ▼.  CLBMENT. 
Liability  of  Notaries.    See  note,  82  Am.  St.  Rep.  384. 

75  Cal.  185-188,  16  Pac  778,  CEBP  ▼.  PHIUJPS. 

Effect  of  Insolvency  Statutes  upon  mortgage  or  sale  preferring  cred- 
itors.   See  note,  37  L.  B.  A.  466. 

• 

76  Cal.  192-194,  7  Am.  St.  Bep.  141,  16  Pac  779,  KAHN  ▼.  EDWABDS. 
Oral  Statement  of  Open  Account  before  items  are  barred  starts 

limitations  against  it  from  date  of  statement. 

Approved  in  Rounthwaite  v.  Rounthwaite  (Cal.),  68  Pac.  306,  ac- 
count stated  after  barred  by  statute  held  not  acknowledged  when 
party  charged  declined  to  sign  it. 

75  CaL  194-199,  7  Am.  St  Bep.  143,  16  Pac.  780,  CHICAGO  QTTABTZ 
BON.  CO.  V.  OLIVEB. 

United  States  Patent  may  be  Shown  to  be  void  on  collateral  attack 
when  land  was  not  subject  to  patent. 

Approved  in  United  Liand  Assn.  v.  Knight  (Cal.),  23  Pac.  271,  hold- 
ing void,  on  ground  of  lack  of  jurisdicfion  to  issue,  patent  of  defend- 
ant in  eje'*tment. 

Person  Claiming  Land  Patented  to  railroad  under  subsequent  min- 
eral patent  may,  in  suit  to  quiet  title  as  against  railroad'^s  grantee, 
show  land  is  mineral  and  excepted  from  railroad  grant. 

Reaffirmed  in  Van  Ness  v.  Rooney,  160  Cal.  140,  116  Pac.  395. 

75  Cal.  199-202,  16  Pac  886,  CHUCH  ▼.  GABBISON. 

One  Who  Performs  Work  on  or  about  threshing  machine  while  en- 
gaged in  threshing  is  entitled  to  lien  thereon,  though  person  for  whom 
work  was  done  was  not  owner  of  machine. 

Reaffirmed  in  Holt  Mfg.  Co.  v.  Collins,  154  Cal.  270,  97  Pac.  517. 

Distinguished  in  Holt  v.  Achi,  18  Haw.  174,  in  absence  of  statutory 
method,  tax  lien  may  be  foreclosed  in  equity. 

75  CaL  20^204,  16  Pac  782,  BOBBBTS  ▼.  DtrNSMXJIB. 

Courts  of  State  have  Jurisdiction  of  action  brought  by  one  resident 
alien  against  another  who  is  personally  served,  to  recover  damages 
for  personal  injuries  inflicted  in  foreign  county. 

Approved  in  Hodgkins  v.  Dunham,  10  Cal.  App.  700,  103  Pac.  356, 
applying  rule  to  suit  based  on  false  representation  made  out  of  state; 
Bradbury  v.  Chicago  etc.  Ry.  Co.,  149  Iowa,  59,  128  N.  W.  4,  upholding 
state  court's  jurisdiction  over  action  against  interstate  railroad  for 
injuries  to  brakeman. 

Bight  of  Nonresidents  to  Sue  foreign  corporations.  See  note,  70 
L.  R.  A.  522. 
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75  OaL  205-213,  16  Pac.  890,  PATENT  BBIOK  CO.  v.  MOOBB. 

Stipulation  for  Oertaln  Sum  as  LUiuidated  damages  for  delay  in  com- 
pleting building  is  not  sufficient  in  itself  to  allow  recovery  of  such 
sum  in  absence  of  showing  of  impracticability  of  determining  actual 
damage. 

Beaffirmed  in  Sherman  v.  Qray,  11  Cal.  App.  ^1,  104  Pac.  1005. 

Agreements  Purporting  to  Liquidate  Damages.  Bee  note,  108  Am. 
St.  Bep.  55. 

In  Action  to  Foreclose  Lien  of  Materialman,  complaint  must  aver 
materials  were  furnished  to  be  used  in  building. 

Distinguished  in  Neihaus  v.  Morgan  (Gal.),  45  Fac.  *257,  recorded 
claim  of  Hen  need  not  state  materials  were  furnished  to  be  used  in 
buildings. 

When  Motion  for  New  Trial  is  made  on  ground  of  insufficiency  of 
evidence  to  justify  decision,  and  statement  of  case  contains  no  specifi- 
cations of  error  relating  thereto,  court  will  disregard  ground  of  motion. 

Approved  in  Bunner  v.  Woitke,  2  Alaska,  470,  following  rule. 

75  CaL  213^221,  7  Am.  St  Bep.  146,  16  Pac.  887,  BSTATE  OF  NEW- 
MAN. 

After  Judgment  has  Been  Bendered  In  Divorce  and  before  judgment- 
roll  is  made  up,  court  may  receive  amended  affidavit  showing  service 
by  publication. 

Approved  in  Zahorka  v.  Geith,  12»  Wis.  504,  100  N.  W.  555,  follow- 
ing rule;  Gall  v.  Rocky  Mt.  Bell  Tel.  Co.,  16  Idaho,  556,  133  Am.  St. 
Bep.  135,  102  Pac.  147,  allowing  amended  return  of  service  after  de- 
fault where  valid  service  had  been  made. 

It  is  Fact  of  Service  and  not  Proof  of  service  which  gives  court 
jurisdiction. 

Beaffirmed  in  Morrissey  v.  Gray,  160   Cal.  395,  117  Pac.  440. 

Affidavits  of  Service  by  Publication  and  recitals  of  service  in  judg- 
ment are  conclusive  upon  collateral  attack  on  judgment. 

Approved  in  Sacramento  Bank  v.  Montgomery,  146  Cal.  753,  81  Pac. 
141,  recitals  in  judgment  as  to  service  by  publication  held  conclusive 
on  collateral  attack  though  inconsistent  with  record;  Boyer  v.  Pac. 
Mutual  Life  Ins.  Co.,  1  Cal.  App.  56,  81  Pac.  672,  affidavit  and  order 
of  publication  of  summons  not  part  of  judgment-roll ;  O'Neill  v.  Potvin, 
13  Idaho,  729,  93  Pac.  23,  upholding  decree  in  quiet  title  suit  ren- 
dered on  service  by  publication  as  against  collateral  attack  where 
want  of  jurisdiction  did  not  appear  on  judgment-roll;  Sodini  v.  Sodini, 
94  Minn.  303,  110  Am.  St.  Bep.  371,  102  N.  W.  861,  default  judgment 
in  divorce  held  not  subject  to  collateral  attack. 

Validity  of  Decree  of  Divorce  obtained  on  publication  or  service 
out  of  state  where  defendant  did  not  appear.  See  note,  19  L.  B.  A. 
819. 

Service  of  Process.    See  note,  110  Am.  St.  Bep.  375. 

Judgment  by  Default  Entered  Before  Expiration  of  time  to  answer 
is  erroneous  merely  and  not  subject  to  collateral  attack. 

Approved  in  Harpold  v.  Doyle,  16  Idaho,  691,  102  Pac.  163,  judg- 
ment by  default  when  default  was  not  indorsed  on  complaint  not  sub- 
ject to  collateral  attack. 

Judgment  Prematurely  Entered.    See  note,  114  Am.  St.  Bep.  648. 

Judgment  In  Divorce  is  Binding  on  parties  as  soon  as  rendered  and 
before  entry. 
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Approved  in  Brownell  t.  SoperioT  Goart,  157  Cal.  707,  109  Pac.  93, 
decree  signed  Mareh  23d,  but  antedated  Mareh  15th,  at  which  date 
oral  decision  was  giiren,  and  entry  niad«  on  roug^h  minntee  by  cl«rk| 
was  not  "taken"  until  March  23d. 

Entry  or  Becord  NaoiMMiary  to  Complete  Judgment  or  ^  order.  See 
note,  28  L.  B.  A.  629. 

Bight  of  Adopted  Obildran  to  inherit.  See  notes,  118  Am.  St.  Bep. 
686;  3  Cof.  Prob.  535. 

Wketber  Terms  "Chnd,"  'XOiildren,"  'Issoe/'  etc.,  in  statutes  of  dis- 
tribution include  adopted  children.     See  note,  30  L.  B.  A.  (n.  s.)  917. 

Legal  Statoji  of  Adopted  Child.    See  note,  17  L.  B.  A.  435. 

Misoellaneous. — Cited  in  Hilton  v.  Stewart,  15  Idaho,  165,  128  Am. 
St.  Bep.  48,  96  Pac.  583,  to  point  that  marriage  valid  by  law  of  state 
where  contracted  is  valid  everywhere. 

75  Cal.  230-238,  17  Pac.  198,  BEAGAK  T.  FITZGEBALD. 

Enforcement  of  Default  Judgment  will  not  be  restrained  in  equity 
on  ground  same  was  taken  by  inadvertence  e>f  judgment  debtor,  after 
motion  made  by  him  to  be  relieved  on  such  ground  has  been  denied. 

Approved  in  Miller  v.  Shut«,  55  Or.  609,  107  Pac.  469,  one  moving  to 
set.  aside  void  judgment  under  B.  ft  C.  Comp.,  section  103,  cannot  sue 
in  equity  for  same  relief  on  same  ground. 

Distinguished  in  Whitney  v.  Hazzard,  18  S.  D.  494,  101  N.  W.  347, 
setting  aside  in  equity  at  suit  of  stockholders  decree  foreclosing  mort- 
gage on  property  of  corporation  obtained  by  collusion  of  president  and 
mortgagee,  where  plaintiffs'  motion  for  relief  was  defeated  by  fraud 
of  mortgagee. 

Injunctions  Against  Judgments  Obtained  by  fraud,  accident,  mis- 
take, surprise,  and  duress.    See  note,  30  L.  B.  A.  800. 

75  Cal.  237-239,  17  Pac.  197,  P0WEB8  ▼.  BBAI.T. 

Defendant  Appearing  SpeciaUy  by  Attorney  to  move  to  strike  out 
amended  complaint,  and  to  ask  extension  of  time  in  which  to  move 
or  plead  until  determination  of  motion,  does  not  make  such  appear- 
ance as  waives  service  of  summons. 

Distinguished  in  State  v.  District  Court,  40  Mont.  364,  135  Am.  St. 
Bep.  622,  106  Pac.  1101,  application  of  defendant  for  time  to  answer 
to  merits  after  denial  of  motion  to  dismiss  for  want  of  jurisdiction  of 
his  person  held  to  be  general  appearance. 

76  Cal.    240-246,    7   Am.    St    Bep.    161,    17   Pae.    193,    WABD    ▼. 
DOXJOHEBTY. 

Possession  of  Deed  by  Grantee  is  prima  facie  evidence  of  delivery. 

Approved  in  Zhin  v.  Zhin,  153  Cal.  407,  95  Pac.  868,  Towne  v.  Towne, 
6  Cal.  App.  701,  703,  92  Pac.  1062,  1055,  Central  Trust  Co.  v.  Stoddard, 
4  Cal.  App.  649,  88  Pac.  807,  and  Morton  v.  Morton,  82  Ark.  496,  102 
8.  W.  215,  all  following  rule;  Qerke  v.  Cameron  (Cal.),  50  Pac.  436, 
and  Leonard  v.  Fleming,  13  N.  D.  634,  102  N.  W.  309,  both  holding 
deed  offered  at  trial  by  grantee  presumed  to  have  been  delivered  on 
day  of  date. 

What  constitutes  Delivery  of  a  Deed.  See  note,  126  Am.  St.  Bep. 
976. 

Presomption  of  Identity  of  Person  from  identity  of  name.  See  note, 
17  L.  B.  A.  824. 
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75  Oal.  250-253,  17  Pac.  69,  QUXNIiAN  T.  NOBLE. 

UpOB  Severance  of  Tenement,  easements  or  servitudeB  are  created 
correspondiiig  to  benefits  or  burdens  existing  at  time  of  sale. 

Approved  in  McByrde  Sugar  Co.  v.  Koloa  S.  Co.,  19  Haw.  121,  re- 
affirming rule;  Tarpey  v.  Lynch,  155  Cal.  409,101  Pac.  11,  sale  of  part 
of  land  supplied  by  ditch  over  remainder  gave  right  to  extend  ditch 
over  other  portions  of  remainder  when  necessary;  Rubio  Canyon  etc. 
Assn.  V.  Everett,  154  Cal.  32,  96  Pac.  813,  grant  of  part  of  grantor's 
land  with  appurtenances  held  to  convey  easement  overt  other  land  of 
grantor  for  pipe-line  to  pumping  plant  established  on  part  granted; 
Oliver  V.  Burnett,  10  Cal.  App.  408,  102  Pac.  225,  sale  of  pant  of  tene- 
ment on  which  was  ditch  supplying  another  part  conveyed  it  subject 
to  easement  in  favor  of  owner  of  other  part. 

Easements  Created  by  Severance  of  Tract  with  apparent  benefit 
existing.     See  note,  26  L.  R.  A.  (n.  s.)  316,  358. 

75  Oal.  263-256,  17  Pac.  195,  REAGAN  v.  JUSTICE'S  COURT. 

Right  to  Interpose  Plea  of  IilmltationB  is  waived  unless  taken  ad- 
vantage of  by  demurrer  or  answer. 

Approved  in  Pryal  v.  Pryal  (Cal.),  71  Pac.  804,  following  rule. 

75  Cal.  261-265,  17  Pac.  199,  DAVIS  v.  HEIMBACH. 

Application  Under  Code  of  Civil  Procedure,  section  709,  by  surety 
who  has  paid  more  than  his  share  of  judgment,  for  execution  against 
his  cosureties,  must  be  upon  notice. 

Distinguished  in  Mowry  v.  Heney  (Cal.),  24  Pae.  302,  judgment 
against  surety  on  appeal  bond  rendered  more  than  thirty  days  after 
filing  of  remittitur  is  valid  though  surety  had  no  notice  of  motion 
therefor. 

75  Cal.  265-267,  17  Pac.  212,  OWINN  v.  HAMILTON. 

Decision  npon  Point  Arising  In  Case  on  one  appeal  is  law  on  that 
point  on  further  appeals,  although  not  necessary  to  disposition  of 
appeal. 

Approved  in  People's  Lumber  Co.  v.  Gillard,  5  Cal.  App.  438,  90 
Pac.  557,  and  Westerfeld  v.  New  York  Life  Ins.  Co.,  157  Cal.  345,  107 
Pac.  701,  both  following  rule;  Millsap  v.  Balfour,  158  Cal.  714,  112 
Pac.  4^1,  dootrine  of  law  of  case  does  not  to  extend  to  obiter  dicta. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  340,  344. 

75  CaL  268-270,  17  Pac.  204,  STRICEliAND  v.  HOLSROOKE. 

Instmment  Witb  Amount  in  Figures  in  margin  but  blank  in  body 
as  to  amount  held  to  be  a  promissory  note. 

Distinguished  in  Vinson  v.  Palmer,  45  Fla.  636,  34  So.  278,  holding 
instrument  in  form  of  note  with  blank  space  for  amount  and  amount 
only  given  in  figures  on  margin  not  to  be  note. 

Effect  of  Marginal  Letters  or  Figures  in  bill  or  note  otherwise  blank 
as  to  amount.     See  note,  2  L.  R.  A.  (n.  s.)  880. 

75  Cal.  271-277,  17  Pa4;.  225,  BOOTH  V.  HOSKINa 

Where  Contract  for  Loan  is  Written,  parol  agreement  to  extend  time 
of  payment  cannot  change  terms  of  contract. 

Approved  in  Bullion  etc.  Bank  v.  Spooner  (Cal.),  36  Pac.  122,  ex- 
cluding evidence  of  parol  agreement  that  debt  secured  by  mortgage 
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payable  on  or  before  three  years  was  payable  at  any  time  within  three 
years  at  option  of  vendor. 

Deed  Absolute  in  Form  Qlven  to  secnre  debt  is  mortgage. 

Approved  i^  Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  following  mle. 

Mortgagor  caanot  Qolet  Title  as  Against  mortgage  barred  by  limita- 
tions without  payment  of  mortgage  debt.  "^ 

Approved  in  Bnrns  v.  Hiatt,  149  Cal.  621,  117  Am.  St.  Rep.  157,  87 
Pac.  197,  Pottkamp  v.  Buse  (Cal.),  31  Pac.  1122,  Murdock  v.  Clarke 
(Cal.),  24  Pac.  274,  Cassel  v.  Lowry,  164  Ind.  5,  72  N.  E.  641,  and 
TVacy  v.  Wheeler,  15  N.  I>.  249,  250,  107  N.  W.  68,  69,  6  L.  B.  A. 
(n.  8.)  516,  all  following  rule;  Raggio  v.  Palmtag,  155  Cal.  802,  103 
Pac.  314,  wife  seeking  to  quiet  title  to  mortgaged  homestead  sold  at 
probate  sale  to  mortgagee,  whose  claim  on  mortgage  had  been  only 
partly  allowed,  must  pay  balance  on  mortgage;  Puckhaber  v.  Henry, 
152  Cal.  423,  125  Am.  St.  Rep.  75,  93  Pac.  116,  pledgor  of  life  insur- 
ance policy  not  entitled  to  possession  without  payment  of  debt;  Trip- 
pet  V.  State,  14»  Cal.  530,  86  Pac.  108^,  d  L.  B.  A.  (n.  e.)  1210,  heir 
cannot  quiet  title  against  state  without  paying  claim  for  collateral 
inheritance  tax  although  state  has  no  means  for  direct  enforcement; 
Pisk  V.  City  of  Keokuk,  144  Iowa,  194,  122  N.  W.  899,  owner  of  prop- 
erty cannot  attack  sale  for  nonpayment  of  special  assessment  without 
paying  assessment. 

Distinguished  in  Marshutz  v.  Seltzor,  5  Cal.  App.  143,  144,  89  Pac. 
878,  holding  rule  inapplicable  where  mortgage  is  by  third  party,  and 
plaintiff's  title  originated  from  state  subsequent  to  mortgage  and  was 
adverse  thereto;  Cameron  v.  Ah  Quong,  8  Cal.  App.  313,  316,  16  Pac. 
1026,  1027,  sustaining  ejectment  against  intervening  mortgagee  when 
equities  were  not  pleaded. 

Quieting  Title  as  Against  Barred  Encumbrance.  See  note,  6  L.  R.  A. 
(n.  s.)  517. 

Effect  of  Bar  of  Statute  of  limitations.  See  note,  95  Am.  St.  Rep. 
666. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose  mort- 
gage or  deed  of  trust.    See  note,  21  L.  R.  A.  555. 

75  Oal.  277-282, 17  Pac.  201,  BYBNE  t.  BEED. 

New  Trial  will  not  be  Oranted  on  ground  of  newly  discovered  evi- 
dence when  evidence  is  such  as  not  to  render  different  result  probable. 

Approved  in  Sirkus  v.  Central  B.  Co.  (Cal.),  30  Pac.  790,  new  trial 
not  granted  when  newly  discovered  evidence  merely  cumulative. 

Cumulative  Evidence  as  Ground  for  new  trial.  See  note,  14  L.  B. 
A.  609. 

76  CaL  284-287, 17  Pac.  70,  PHABIS  v.  MULDOOK. 

Wbere  Mining  Claim  has  Become  Subject  to  relocation,  resumption 
of  work  by  original  locator,  after  notice  of  relocation  has  been  posted, 
but  before  relocator  has  marked  boundaries,  is  ^ufficent. 

Approved  in  Knuteon  v.  Predlund,  56  Wash.  639,  106  Pac.  202,  fol- 
lowing rule;  Willitt  v.  Baker,  133  Fed.  947,  where  original  locator 
of  mining  claim  had  not  completed  annual  work  on  December  31st 
bat  worked  that  day,  and  began  again  January  Ist,  party  locating 
during  that  night  cannot  be  deemed  new  locator. 

Abandonment  and  Forfeiture  of  mining  claims.  See  notOi  87  Am. 
St.  Bep.  415. 


76  Cal.  287-316    NOTES  ON  CALIFORNIA  EBPOBTS.  250 

Relocation  of  Mining  Claim  as  abandoned  m  forfeited.  See  note, 
68  li.  R.  A.  838. 

76  Oal.  287-290,  17  Pac.  205,  DIEMER  t.  HERRER. 

In  Action  for  Malicious  Prosecution,  fact  that  plaintiff,  after  ex- 
amination by  committing  magistrate,  was  held  to  answer  is  prima 
facie,  but  not  conclusive,  evidence  of  probable  cause. 

Approved  in  Johnson  v.  Southern  Pacific  Co.,  157  Cal.  339,  107  Pac. 
613,  following  rule;  Holliday  v.  Hollidaj  (Cal.),  53  Pac.  44,  order  re* 
quiring  accused  to  give  undertaking  to  keep  peace  not  procured  hj 
fraud  is  conclusive  as  to  probable  cause. 

76  Cal.  293-298,  17  Pac.  239,  LEVISTAK  ▼.  RTAK. 

Trial  Court  must  Make  Findings  on  every  material  issue. 

Approved  in  Fladung  v.  Dawson  (Cal.),  43  Pac.  1108,  reversing  for 
failure  to  find  on  material  issue. 

If  No  Eyidence  is  Introduced  on  Issae,  finding  should  be  against 
party  on  whom  rests  burden  of  proof. 

Approved  in  Dieterle  v.  Bekin,  143  Cal.  088,  77  Pac.  666,  following 
rule;  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  presumption  as  to  owner- 
ship of  land  held  to  supply  place  of  direct  proof. 

76  CaL  S01-306»  17  Pac  214,  PEOPLE  T.  GRUNDl^LL. 

Objection  That  Witness  was  an  Accomplice  goes  to  effect  of  evi- 
dence and  not  to  its  admissibility. 

Approved  in  People  v.  Bamnovich,  16  Cal.  App.  430,  117  Pac.  573, 
actual  commission  of  offense  may  be  shown  by  uncorroborated  testi- 
mony of  accomplice. 

Instance  of  Sufficient  Corroboration  of  accomplice  on  charge  of  lar- 
ceny. 

Approved  in  People  v.  Spadoni,  11  Cal.  App.  220,  104  Pac.  589,  ad- 
missions made  by  defendant  tending  to  connect  him  with  larceny  held 
sufficient  corroboration  of  accomplice's  testimony. 

Conviction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Rep. 
170,  173. 

Stenographers*  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Rep.  366,  367. 

76  Cal.  306-308,  17  Pac.  211,  PEOPLE  T.  WILLIAMS. 

Condition  of  Mind  of  Slayer  which  reduces  murder  to  manslaughter. 
See  note,  134  Am.  St.  Rep.  730. 

76  Cal.  308-316,  7  Am.  St.  Rep.  156,  17  Pac.  217,  OLTO  ▼.  JOURNEY- 
MEN TAILORS'  ETC.  X7NI0N. 

Courts  will  Interfere  for  Purpose  of  protecting  property  rights  of 
members  of  unincorporated  associations. 

Approved  in  Thompson  v.  Grand  etc.  qf  Engineers,  41  Tex.  Civ. 
App.  185,  91  S.  W.  837,  unincorporated  association  nmst  confine  itself 
to  powers  vested  in  it,  and  cannot  violate  rights  of  any  member. 

Expulsion  of  Member  of  Association  nominally  for  offense  for  whioh 
such  punishment  is  proper,  but  in  reality  for  offense  punishable  only 
by  fine,  is  invalid. 

Approved  in  Thompson  v.  Grand  etc.  £.ngineers,  41  Tex.  Civ.  App. 
188,  91  S.  W.  859,  holding  engineer  improperly  expelled  from  brother- 
hood. 
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Bis^t  of  Ooxporatioa  or  AssociAtloii  to  ezx>el  members.  See  note, 
114  Am.  St.  Rep.  25. 

MancUtmus  Lies  to  Compel  Unincorporated  Association  to  reinstate 
member  improperly  expelled. 

Approved  in  Lahiff  y.  St.  Joseph's  etc.  Society,  76  Conn.  652,  lOO 
Am.  St.  Rep.  1012,  57  Atl.  694,  65  L.  R.  A.  92,  and  State  ▼.  Gorgiat, 
50  Wash.  99,  96  Pac.  691,  both  following  rule. 

Distinguished  in  Doyl«  y.  Burke,  29  R.  I.  127,  69  Atl.  363,  denying 
mandamus  against  officers  of  unincorporated  society  to  compel  rein- 
statement of  expelled  member. 

OonclusiveneflB  of  I>6Ci8ion8  of  TribnnalB  of  associations  or  corpora- 
tions.   See  note,  49  L.  R.  A.  355,  359,  371. 

76  Oal.  317-319,  17  Pac.  221,  ESTATE  OF  WILLIAMSON. 

Will  Oonstmed  and  Held  Half  of  community  property  to  wMch  wife 
would  have  been  entitled  had  she  suryiyed  testator  not  disposed  of 
by  will. 

Cited  in  Estate  of  Clancy,  3  Cof .  Prob.  351,  arguendo. 

76  Oal.  323-325, 17  Pac.  208,  PEOPLE  y.  8NTDEB. 

In  Prosecution  for  Rape,  Evidence  is  admissible  that  prosecutrix 
made  complaiiJt  of  injury  while  it  was  recent. 

Approved  in  People  y.  Wilmot  (Cal.),  72  Pac.  839,  eyid«nce  of  com- 
plaint by  prosecutrix  limited  to  simple  fact  that  it  was  made. 

75  Cal.  325-329,  17  Pac.  235,  FISHER  T.  8LATTERT. 

Party  Entering  Under  Lessee  and  Holding  oyer  after  end  of  lessee's 
term  held  not  to  haye  so  attorned  to  lessors  as  to  be  their  lessee,  but 
to  be  mere  trespasser. 

Approved  in  Russell  y.  Banks,  11  Cal.  App.  460,  105  Pac.  265,  party 
holding  under  lessee  but  paying  rent  to  lessor  only  as  requested  by 
surviving  partner  of  lessee  held  not  to  be  estopped  to  deny  relation 
of  landlord  and  tenant  between  himself  and  lessor. 

75  CaL  332-337,  7  Am.  St.  Bep.  173,  17  Pac.  229,  STOCKTON  BLDO. 
«(  LOAN  ASSN.  y.  CHALMERS. 
Nature  and  Elements  of  Intervention.    Bee  note,  123  Anu  St.  Bep. 
804. 

75  CaL  342-346,  17  Pac.  237,  SIMPSON  Y.  APPLEGATE. 

Denial  of  Tenancy  as  Waiver  of  Notice  to  quit  or  demand  of  posses- 
sion.   See  note,  25  L.  B.  A.  (n.  s.)  105. 

When  Case  is  Appealed,  Title  of  case  cannot  be  changed  in  tran- 
script by  transposing  parties. 

Approved  in  Knock  y.  Bunnell  (Cal.),  21  Pac.  961,  reaffirming  rule. 

75  CaL  356-360,  17  Pac.  228,  BUBKE  v.  KOCH. 

Judgment  for  Value  Only  in  Claim  and  delivery  is  sufficient  when 
property  is  so  disposed  of  that  return  cannot  be  had. 

Approved  in  Donovan  y.  Aetna  Indemnity  Co.,  10  Cal.  App.  728, 
729, 103  Pac.  366,  367,  following  rule. 

76  CaL  373-375,  17  Pac.  .441,  BATCHELDEB  v.  BBICKELL. 

Miscellaneous.— Cited  in  Whelan  v.  Brickell  (CaL),  33  Pac.  397,  on 
another  appeaL 
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76  Oal.  379-382,  17  Pac.  434,  IN  BE  BOMEBO. 

There  is  Ne  Presiimption  That  Mlnon  living  with  man  not  their 
father  have  been  adopted  b7  him. 

Reaffirmed  in  Henry  v.  Taylor,  16  S.  D.  428,  93  N.  W.  642. 

BightB  of  Minors  in  Probate  Homestead.     See  note,  1  Cof .  Prob.  556. 

Bights  of  Children  in  Homestead  of  parent.  See  note,  56  L.  R.  A. 
54,  55. 

76  Oal.  383-388,  17  Pac.  431,  PEOPLB  ▼.  METER. 

To  Constitute  Larceny,  Property  must  have  been  carried  away  from 
custody  of  owner  and  come  into  possession  of  thief. 

Approved  in  Clark  ▼.  State,  59  Tex.  Or.  248,  128  S.  W.  132,  attempt 
to  remove  dress  from  lay  figure  in  store  held  not  to  be  larceny;  Herr 
y.  State,  52  Tex.  Cr.  54,  105  S.  W.  191,  taking  watch  from  pocket  but 
which  was  still  attached  to  vest  by  chain  not  larceny. 

Larceny — ^What  Constitutes  Asportation.  Bee  notes,.  88  Am.  St. 
Rep.  585;  29  L.  R.  A.  (n.  s.)  40. 

Where  Defendant  Testifies  on  His  Own  Behalf,  he  may  be  asked  on 
cross-examination  whether  he  has  ever  been  convicted  of  felony. 

Reaffirmed  in  People  v.  "Boeder,  150  Cal.  21,  87  Pac.  1020. 

Cross-examination  as  Proper  Mode  of  proving  conviction  of  crime 
for  purposes  of  impeachment.     See  note,  30  L.  R.  A.  (n.  s.)  851. 

Cross-examination  of  Defendant  in  criminal  cases,  siee  note,  15 
L.  R.  A.  669. 

AdmlsslbiUty  of  Evidence  of  Other  Crimes.  See  notes,  105  Am. 
St.  Rep.  1005;  62  L.  R.  A.  346. 

75  Cal.  388-406,  17  Pac.  522,  PEOPLE  ▼.  SAN  FRANCISCO. 

United  States  Patent  Issued  upon  confirmation  of  Mexican  grant  is 
conclusive  evidence  of  land  confirmed. 

Approved  in  Taylor  v.  McConigle,  120  Cal.  126,  52  Pac.  160,  follow- 
ing rule;  Valentine  v.  Sloss  (Cal.),  37  Cal.  329,  upholding  patent  based 
on  survey  including  land  not  within  boundaries  described  in  decree 
in  confirmation;  United  Land  Assn.  ▼.  Knigbt  (Gal.),  23  Pac.  268,  270, 
holding  recitals  as  to  boundaries  in  decree  confirming  Mexican  grant 
referred  to  in  patent  prevail  over  those  in  granting  clause  of  patent. 

Municipal  Ownership  of  Tide  Lands.    See  note,  64  L.  R.  A.  33^. 

76  Cal.  407-411,  17  Pac.  436,  PEOPLE  Y.  BENTLEY. 

Conspiracy  may  be  Proved  by  circumstanitial  evidence. 

Approved  in  More  v.  Finger  (Cal.),  58  Pac.  324,  admitting  circum- 
stantial evidence  to  prove  conspiracy  with  qualification  that  it  be 
stricken  out  if  conspiracy  be  not  proven.    , 

Evidence  of  Acts  of  Alleged  Co-conspirator  done  before  commis- 
sion of  crime,  and  tending  to  show  connection  therewith,  is  admis- 
sible to  prove  conspiracy  as  part  of  res  gestae. 

Approved  in  People  v.  Bunkers,  2  Gal.  App.  206,  84  Pac.  368,  evi- 
dence held  sufficient  to  corroborate  testimony  of  accomplice  in  prose- 
cution of  senator  for  accepting  bribe. 

Declarations  as  Part  of  Bes  Gestae.    See  note,  19  L.  R.  A.  745. 

76    Cal.    422-425,    7    Am.    St.    Bep.    180,  17  Pac.  539,  MALONEY  v. 


Homestead  Held  not  to  Include  twe  separate  houses,  one  of  which 
was  occupied  by  tenant* 
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Approved  in  Hohn  v.  Pauly,  11  Cal.  App.  730,  106  Pac.  208,  holding; 
use  of  house  for  hotel  purpose s  as  mere  incident  to  dwelling  did  not 
invalidate  homestead;  Hanley  v.  Hanley,  4  Cof.  Prob.  475,  arguendo. 

75  CaL  426-434,  7  Am.  8t.  Bap.  183»  17  Pac  536,  HEILBBON  T. 
FOWI.EB  ETC.  CANAL  CO. 

Bipaiian  Proprietor  cannot,  as  Against  lower  proprietor,  authorize 
corporation  to  take  water  from  stream  to  be  conducted  to  a  distance 
and  there  sold. 

Approved  in  Turner  t.  James  Canal  Co.,  155  Cal.  94,  132  Am.  St. 
Rep.  59,  99  Pac.  525,  22  L.  B.  A.  (n.  s.)  401,  right  of  riparian  owner  to 
have  stream  flow  through  his  land  undiminished  in  quantity  modified 
bj  rule  of  reasonable  use  of  all  riparian  owners;  Duckworth  v.  Wat- 
sonville  Water  etc.  Co.,  150  Cal.  532,  89  Pac.  343,  riparian  proprietor 
entitled  to  judgment  that  defendant's  right  to  withdraw  water  from 
lake  for  use  at  a  distance  is  subject  to  riparian  rights  and  all  prior 
appropriations;  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  333,  88 
Pac.  981,  11  L.  R.  A.  (n.  s.)  1062,  enjoining  use  of  water  of  stream 
beyond  its  watershed;  People  v.  Hulbert,  131  Mich.  169,  100  Am.  St. 
Rep.  588,  91  N.  W.  217,  64  L.  B.  A.  265,  holding  city  drawing  water 
from  lake  could  not  prevent  riparian  owner  from  bathing  in  lake; 
Lonsdale  Co.  v.  City  of  Woonsocket,  25  R.  I.  431,  56  Atl.  449,  city 
which  is  riparian  owner  has  right  as  against  lower  owner  to  diminish 
water  in  stream  for  municipal  user. 

Bight  to  Make  Use,  on  Nonriparian,  of  water  rights  incident  to 
riparian  lands.     See  note,  22  L.  B.  A.  (n.  s.)  384. 

Correlatiye  Bights  of  Upper  and  lower  proprietors  as  to  use  and 
flow  of  stream.     See  note,  41  L.  B.  A.  740,  756. 

Flow  of  Water  Which  can  be  pounted  on  to  occur  annually  for  sev- 
eral months  is  not  extraordinarv  flood. 

Approved  in  Miller  &  Lux  v.  Madera  Canal  etc.  Co.,  155  Cal.  76,  99 
Pac.  508,  22  L.  B.  A.  (n.  s.)  391,  following  rule. 

Action  to  Bestrain  Divorsioii  of  waters,  asking  damages,  cannot  be 
pleaded  in  abatement  of  subsequent  action  by  same  plaintiff  and 
others  against  same  defendant,  not  asking  damages,  charging  actual 
diversion  and  threats  to  continue  same,  subsequent  to  bringing  of  first 
action. 

Approved  in  Schoonover  v.  Birnbaum,  160  Cal.  736,  89  Pac.  1109, 
in  partition  suit,  where  plaintiff  was  found  to  be  owner  of  undivided 
interest,  fact  that  his  title  was  being  litigated  in  suit  by  third  party 
is  not  ground  for  postponing  sale  of  land  under  interlocutory  decree. 

Distinguished  in  Joselyn  v.  Daly,  15  Idaho,  146,  96  Pac.  571,  decrco 
in  prior  action  determining  rights  in  waters  of  stream  for  irrigation 
on  particular  ranches  is  not  res  adjudicata  on  plaintiff  as  to  his  right 
to  use  certain  waters  of  same  stream  on  another  ranch  as  appurtenant 
thereto,  which  is  purchased  frem  stranger  after  decree  in  prior  suit. 

75  Cal.  445>452,  17  Pac.  241,  SWAMP  LAND  BECLAMATION  DIS- 
TRICT y.  WILCOX. 

Becord  on  Minute-book  of  Board  of  Supervisors  is  prima  facie  evi- 
dence of  facts  stated. 

Cited  in  Westerman  v.  Cleland,  12  Cal.  App.  70,  106  Pac.  609,  argu- 
endo. 

Clerical  Error  in  Public  Eecord  may  be  altered  to  conform  to  truth. 
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Distinguished  in  People  t.  Tomalty,  14  Cal.  App.  234,  111  Pae.  517, 
holding  alterations  of  ledger  in  county  treasurer's  office  to  be  willful 
falsification. 

Miscellaneous. — Cited  in  Swamp  Land  Reclamation  Dist.  No.  407  ▼. 
Ruble  (Cal.),  17  Pac.  246,  companion  case. 

75  Cal.  46»-464,  17  Pac.  531,  ANDBADE  r.  gUPEBIOB  OOUBT. 

Probate  Court  cannot  Settle  and  Adjust  accounts  between  surviving 
partner  and  representative  of  deceased. 

Approved  in  Franklin  ▼.  Trickej,  9  Ariz.  285,  80  Pac.  353,  adminis- 
trator of  partner  first  deceased  maj  maintain  suit  for  accounting 
against  administrator  of  surviving  partner,  without  having  presented 
any  demand  against  estate. 

75  Cal.  502-^06,  17  Pac.  449,  8CHWABTZ  T.  WitSON. 

County  Debt  Incurred  in  Any  Olven  Year  cannot  be  paid  out  of 
revenue  for  future  year. 

Approved  in  County  of  Tehama  ▼.  Sisson,  152  Cal.  172,  175,  178,  92 
Pac.  67,  68,  69,  following  rule. 

76  CaL  506-507,  17  Pac.  642,  McCOBBSICK  ▼.  CENTBAL  B.  B.  CO. 
New  Trial  cannot  be  Had  on  Ground  of  newly  discovered  evidence 

which  is  merely  cumulative. 

Approved  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  803,  103 
Pac.  1090,  following  rule. 

Cumulatlye  Evidence  as  Oronnd  for  new  trial.  See  note,  14  L.  B. 
A.  609. 

76  CaL  608-^09,  17  Pac.  543,  SIMMONS  ▼.  OULLAHAK. 

Beceipt  la  not  Conclusive  of  its  recitals. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  389,  89  Pae. 
92,  following  rule;  Newsom  ▼.  Woollacott,  5  Cal.  App.  726,  91  Pae. 
348,  parol  evidence  is  admissible  to  controvert  memorandum  on  check. 

75  CaL  609-613,  17  Pac.  642,  ZEIMEB  ▼.  ANTISELL. 

Broker,  to  be  Entitled  to  Commission,  must  have  produced  purchaser 
ready  and  willing  to  buy  on  terms  satisfactory  to  employer  within 
time  limited,  by  contract,  and  show  that  he  was  efficient  procuring 
cause  of  sale. 

Approved  in  Logan  y.  McMullen,  4  Cal.  App.  156,  87  Pac.  286, 
reaffirming  rule;  Brown  v.  Mason^  155  Cal.  158,  159,  99  Pac.  868,  21 
L.  B.  A.  (n.  s.)  328,  broker  held  not  entitled  to  commission  where  he 
merely  introduced  purchaser  to  owner,  and  sale  was  not  made  during 
life  of  broker's  contract;  Hicks  v.  Post,  154  Cal.  27,  96  Pac.  880, 
agent  not  entitled  to  commission  when  buyer  was  not  found  within 
time  limited  by  contract;  Simmons  v.  Sweeney,  13  Cal.  App.  291,  109 
Pac.  269,  broker  held  not  to  have  earneft  commission  where  he  had  dis- 
missed prospective  buyer;  Trickey  v.  Crowe,  8  Ariz.  183,  71  Pac.  967, 
where  broker  -had  secured  one  to  take  option  but  taker  had  failed  to 
make  payment,  broker's  commission  was  not  earned  where  taker,  after 
broker's  contract  had  expired,  took  land  on  different  terms  from  repre- 
sentative of  deceased  principal;  Czarnowski  v.  Holland,  5  Ariz.  122, 
78  Pac.  891,  holding  commission  earned  when  purchaser  was  produced 
within  limit  of  broker's  contract  able,  ready,  and  willing  to  try; 
Loxely  v.  Studebaker,  75  N.  J.  L.  606|  68  Atl.  100,  commission  not 
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earned  w]i«n  contract  was  eloeed  after  time  limited  in  broker's  eon- 
tract. 

Distinguished  in  Hill  t.  HcCoj,  1  Cal.  App.  163,  81  Pac.  1017,  hold- 
ing that  commission  was  earned. 

Wlieii  Broker  Eama  Commlaslon.  See  notes,  139  Am.  St.  Rep.  241, 
245;  44  L.  R.  A.  321,  322,  593,  597,  603,  608,  609. 

Necessity  Tliat  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  R.  A. 
(n.  s.)  935. 

75  Cal.  613-518,  17  Pac.  675,  METBOPOLITAK    LOAN    ASSN.    T. 


Instmment  not  Read  by  Party  binding  himself  will  not  be  reformed 
on  ground  of  mutual  mistake,  when  party  against  whom  reformation 
is  sought  knew  of  the  insertion  of  clause  objected  to. 

Distinguished  in  Los  Angeles  etc  R.  R.  Go.  v.  New  Liverpool  Salt 
Co.,  150  Cal.  25,  26,  87  Pac.  1030,  lOai,  correcting  error  in  deed  al- 
though party  fai{ed  to  read  it. 

Relief  from  Mistake  of  Iiaw  as  to  effect  of  instrument  See  note, 
28  L.  R.  A.  (n.  s.)  795. 

Ignorance  or  Oarelessneas  as  Alfectlng  Blgbt  to  equitable  reliof 
from  contract  by  which  one  has  been  overreached.  See  note,  5  L.  R. 
A.  (n.  s.)  801. 

75  CkL  619-623,  17  Pac  673»  WALSH  ▼.  McKEEN. 

Wliere  Party  on  His  Complaint  is  entitled  to  any  relief  of  any  kind, 
he  cannot  be  sent  out  of  court. 

Approved  in  Bedolla  v.  Williams,  15  Cal.  App.  742,  115  Pac  748, 
complaint  in  accounting  of  alleged  partnership  held  to  show  plaintiff 
entitled  to  some  remedy,  legal  or  equitable;  Hayden  v.  Collins,  1  Cal. 
App.  261,  81  Pac.  1121,  holding  complaint  stated  cause  of  action  in 
ejectment  though  designated  forcible  entry  and  detainer  and  demurrer 
overruled. 

Court  may  Permit  Pleadings  to  be  Amended  during  trial  when  nee- 
essary  for  purposes  of  justice. 

Approved  in  Link  v.  Jarvis  (Cal.),  33  Pac.  207,  following  rule; 
Cain  V.  Cody  (Cal.),  29  Pac.  779,  amendments  held  properly  allowed 
during  trial. 

Distinguished  in  Bradley  t.  Parker  (Cal.),  34  Pac.  236,  refusing 
amendment  after  trial  which  would  raise  new  issues  and  probably 
require  new  trial. 

75  CaL  523-624,  17  Pac.  640,  ESTATE  OF  FISHER. 

On  Appeal  from  Order  Made  on  conflicting  affidavits,  affidavits  of 
prevailing  party  are  presumed  true. 

Reaffirmed  in  Doak  t.  Bruson,  152  Cal.  19,  91  Pac.  1002. 

75  CaL  526-634,  7  Am.  St.  Rep.  189,  17  Pac  689,  BRISON  t.  BRISON. 

Party  Wbo  Obtains  Absolute  Deed  upon  parol  promise  to  reconvey 
but  without  intention  to  perform  from  one  with  whom  he  stands  in 
confidential  relation,  and  refuses  to  reconvey,  is  guilty  of  constructive 
fraud. 

Approved  in  Cooney  v.  Glynn,  157  Cal.  587,  108  Pac.  508,  applying 
rule  to  deed  from  mother  to  son;  Margin  ▼.  Xiawrence,  156  Cal.  194, 
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103  Pae.  &14,  promise  made  by  grantee,  without  intention  to  perform, 
which  formed  snb&tantial  part  of  consideration  of  deed,  is  fraud  war- 
ranting reeciflsion;  Bollinger  ▼.  Bollinger,  154  Cal.  699,  99  Pac.  198, 
where  party  obtained  deed  from  father  upon  trust  to  divide  land 
among  children  of  deceased  wife,  and  widow  brought  untenable  suit  to 
enforce  trust,  executor  of  deceased  child  made  defendant  could  enforce 
it  on  ero89-complaint;  Crabtree  v.  Potter,  150  Cal.  713,  89  Pac.  972, 
applying  rule  to  deed  from  parents  to  daughter;  Sanguinetti  v.  Rossen, 
12  Cal.  App.  629,  107  Pae.  562,  deed  to  attorney  for  benefit  of  clients 
held  to  create  constructive  trust;  Chamberlain  t.  Chamberlain,  7  Cal. 
App.  639,  95  Pac.  661,  deed  obtained  by  false  representations  as  to 
suit  against  plaintiff,  on  promise  to  reconvey,  but  without  such  inten- 
tion, held  to  create  constructive  trust;  Nobles  v.  Hutton,  7  Cal.  App. 
20,  93  Pac.  292,  deed  of  aged  parent  to  son  living  with  her  to  exclu- 
sion of  other  children  held  to  be  presumptively  fraudulent;  Fischer 
▼.  Fischer,  245  111.  430,  92  N.  E.  285,  setting  aside  deed  from  husband 
to  wife  obtained  under  circumstances  which  showed  sho  contemplated 
desertion  of  marital  duties;  Crossman  v.  Eeister,  223  HI.  82,  114  Am. 
St.  Rep.  306,  79  N.  £.  62,  8  L.  R.  A.  (n.  s.)  698,  deed  of  father  to 
daughter  given  with  request  to  convey  to  certain  person  held  to  create 
constructive  trust;  Hursen  v.  Hursen,  212  HI.  380,  381,  103  Am.  St. 
Rep.  230,  72  N.  E.  393,  setting  aside  conveyance  of  husband  to  wife 
secured  on  threat  of  not  living  with  him  unless  he  gavo  deed,  where 
wife  shortly  thereafter  deserted  husband;  Newis  v.  Topper,  121  Iowa, 
442,  96  N.  W.  908,  holding  constructive  trust  created  by  grantor's 
conveyance  of  land  while  weak  and  helpless  to  stepfather  for  main- 
tenan<*e  of  her  children,  after  her  death,  on  ground  of  confidential 
relation;  Koefoed  v.  Thompson,  73  Neb.  133,  102  N.  W.  270,  raising 
constructive  trust  from  deed  of  owner  to  his  co-owner  under  circum- 
stances of  confidence  and  trust;  Pollard  v.  McKenncy,  69  Neb.  750, 
96  N.  W.  682,  constructive  trust  created  when  husband  during  fatal 
illness  conveyed  property  to  wife  on  her  promise  to  mtaka  certain  dis- 
position of  it  but  without  intention  to  perform;  Hanson  v.  Svaraverud, 
18  N.  D.  555,  120  N.  W.  552,  holding  deed  from  parents  to  sons  who 
promised  to  hold  land  to  use  of  parents  during  their  lives  and  to  con- 
vey to  heirs  after  death  creates  constructive  trust;  Cardiff  v.  Marquis, 
17  N.  D.  119,  114  N.  W.  1091,  holding  oral  trust  enforceable  when 
created  by  deed  of  fathor  to  daughter;  Brookings  Land  &  Trust  Co.  v. 
Bertnees,  17  S.  D.  303,  96  N.  W.  99,  holding  purchase  of  land  by  agent 
in  his  wife's  name  while  he  was  agent  for  purpose  of  purchasing  it 
for  plaintiff  made  him  trustee  for  plaintiff,  who  had  tendered  purchase 
price  and  commission;  Fagan  v.  Lentz,  156  Cal.  685,  105  Pac.  953, 
arguendo. 

Distinguished  in  Broaddus  v.  James,  13  Cal.  App.  473,  474,  110  Pae. 
162,  refusing  to  set  aside  deed  of  aged  mother  to  daughter  on  ground 
it  created  merely  constructive  trust;  Schultz  y.  McLean  (Cal.),  25 
Pac.  429,  holding  complaint  did  not  show  facts  sufficient  to  establish 
parol  trust  on  ground  of  fraud,  upon  conveyance  of  land;  Gregory  v. 
Bowlsby,  115  Iowa,  332,  88  N.  W.  824,  holding  deed  of  adult  children 
to  father,  on  alleged  sole  consideration  to  use  land  for  their  benefit, 
though  deed  recited  other  consideration,  did  not  create  constructive 
trust;  Marvel  v.  Marvel,  70  Neb.  500,  113  Am.  St.  Rep.  792,  97  N.  W. 
641,  holding  parol  agreement,  made  upon  conveyance,  that  grantee 
shall  hold  property  in  trust  for  ^rantor^  did  not  create  express  trust,  in 


257  (NOTES  ON  CALIFOBNIA  BEPOBTO.    75  Gal.  534-558 

absence  of  fraud;  Mee  ▼.  Mee,  113  Tenn.  456,  106  Am.  8t.  Bep.  B<i5, 
82  8.  W.  830,  refusing  to  admit  parol  evidence  to  establish  trust  grow- 
ing out  of  deed  by  husband  to  wife,  which  empowered  her  to  dispose 
of  property  as  she  saw  fit. 

Oonstmctive  Trusts.    See  note,  105  Am.  St.  Bep.  107. 

Oreation  of  Trusts  in  lAnd  by  parol.  See  notes,  115  Am.  St.  Bep. 
777,  786,  787,  788,  790,  792,  793,  796;  5  Cof.  Prob.  248,  257,  258,  261, 
262,  263. 

Husband  and  Wife.    See  note,  135  Am.  St.  Bep.  584. 

75  Oal.  534-539,  17  Pac.  678,  ONDEBDONK  Y.  BAN  FBANCI800. 
President  of  United  States,  by  Executive  Order,  ean  reserve  part 

of  public  domain  for  military  reservation. 

Approved  in  Florida  Town  Improvement  Co.  ▼.  Bigalsky,  44  Fla. 
776,  33  So.  451,  following  rule. 

Entry  of  Becord  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

76  Cal.  539-^41,  17  Pac.  641,  MILLIKIN  ▼.  HOUGHTON. 

All  Parties  Against  Wbom  Judgment  is  rendered  are  "adverse  par- 
ties'* to  be  served  with  notice  of  appeal. 

Approved  in  Ford  v.  Cannon,  5  Cal.  App.  188,  89  Pac.  1072,  dis- 
missing appeal  of  defendant  for  failure  to  serve  notice  upon  code- 
fendant  whose  interest  would  be  affected  by  reversal  of  order  appealed 
from;  De  Arnaz  v.  Jaynes  (Cal.),  34  Pac.  224,  dismissing  appeal  for 
failure  to  serve  notice  on  party  who  would  be  injuriously  affected  by 
reversal. 

76  Oal.  548-552,  17  Pac.  683,  DANIEL  ▼.  SMITH. 

To  Constitute  Oift  Causa  Mortis,  donor  must  part  with  possession 
and  all  present  control  over  subject. 

Approved  in  Thomas  v.  Lamb,  11  Cal.  App.  723,  .  106  Pac.  256, 
delivery  of  key  of  safe  by  brother  to  sister  prior  to  his  expected  death 
with  instructions  as  to  disposal  of  money  therein  held  to  give  present 
control  and  create  valid  trust;  Varley  v.  Sims,  100  Minn.  337,  117 
Am.  St.  Bep.  694,  111  N.  W.  270,  8  L.  B.  A.  (n.  s.)  828,  upholding 
delivery  of  check  as  gift  causa  mortis  to  person  other  than  donee,  but 
for  his  use  and  benefit  with  instructions  to  deliver  to  donee;  Foley 
V.  Harrison,  233  Mo.  545,  136  S.  W.  380,  gift  of  keys  of  safety  deposit 
box,  with  words  donating  its  contents,  by  old  mfin  on  deathbed,  held 
to  be  valid  gift  causa  mortis  of  contents  of  box,  including  choses  in 
action. 

Gifts  Causa  Mortis.    See  note,  99  Am  St.  Bep.  895. 

75  Cal.  56^-558,  17  Pac.  680,  FOOBMAN  y.  WALLACE. 

Conveyance  in  Consideration  of  Cancellation  of  pre-existing  debt  is 
for  valuable  consideration,  under  section  1214,  Civil  Code. 

Approved  in  Virginia  etc.  Co.  v.  Glenwood  Lumber  Co.,  5  Gal. 
App.  261,  90  Pac.  50,  following  rule. 

Sheriff's  Certificate  of  Sale  is  Evidence  of  Sale,  whereby  entire 
equitable  title,  subject  to  right  of  redemption,  is  conditionally  vested 
in  purchaser  and,  if  not  redeemed,  of  his  right  to  deed  which  vests 
legal  title  in  him. 

Approved  in  North  Dakota  etc.  Cattle  Co.  v.  Serumgard,  17  N.  D. 
483,  138  Am.  St.  Bep.  717,  117  N.  W.  460,  certificate  of  sale  given 
n  Oal.  Notes— 17 
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on  execution  of  power  of  sale  contained  in  mortgage  has  same  effect 
as  certificate  on  foreclosure,  and  is  only  evidence  of  what  transpired 
for  purpose  of  record  to  protect  purchasers,  and  show  who  may  be- 
como  entitled  to  deed. 

Judgment  Creditor  Purchasing  Land  at  execution  sale  without  notice 
of  prior  unrecorded  deed  of  judgment  debtor  is  bona  fide  purchaser,  if 
certificate  of  sale  be  first  recorded. 

Distinguished  in  Bobinson  v.  Muir,  151  Oal.  122,  90  Pac.  523,  where 
claimant  of  li«n  brought  foreclosure  with  notice  that  one  defendant 
in  whose  favor  judgment  was  rendered  was  prior  grantee  of  property 
under  unrecorded  deed,  neither  he  nor  puriehaser  at  sale  is  bona  fide 
purcihaser  as  against  such  grantee;  Froman  v.  Madden,  13  Idaho,  143, 
88  Pac.  895,  purchaser  in  good  faith  without  notice  of  previous  con- 
veyance whose  deed  is  first  recorded  may  maintain  ejectment  against 
fir9t  purchaser  who  subsequently  enters  on  land. 

PnrdiaBer  at  Ezecution'or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  33. 

Sberiir'B  Oertlflcata  of  Execution  Sale  is  instrument  within  meaning 
of  section  1107,  Civil  Code. 

Approved  in  De  Wolfskill  v.  Smith,  5  Cal.  App.  184,  80  Pac.  1004, 
copy  of  notice  of  appropriation  of  water  is  not  such  instrument  as 
requires  acknowledgment  as  condition  to  being  recorded. - 

75  Oal.  658-663,  17  Pac.  687,  McLENNAN  ▼.  OHMEN. 

Express  Warranty  is  Created  by  Any  Afflnnatlon  at  time  of  sale  as 
to  quality  or  condition  of  thing  sold  if  so  intended  and  purchaser 
bought  on  faith  of  such  affirmation. 

Approved  in  Lander  v.  Sheehan,  82  Mont.  30,  79  Pac.  408,  reaffirm- 
ing rule;  Hodgkins  v.  Dunham,  10  Cal.  App.  705,  711,  103  Pac.  358, 
360,  holding  affirmations  on  purchase  of  stallion  as  to  reproductive 
potency  amounted  to  warranty;  Cummins  v.  Ennis,  4  Penne.  426,  56 
Atl.  377,  statement  as  to  soundness  of  cow  at  time  of  sale  held  to 
amount  to  express  warranty;  Ellis  v.  Biddick,  34  Tex.  Civ.  263,  78 
S.  W.  723,  statement  as  to  quality  of  cane  to  be  grown  on  plantation 
and  delivered  at  mill  held  to  be  express  warranty  of  fitness  for  pur- 
poses for  whieh  it  was  sold. 

Damages  for  Oontlnulng  Injury  may  be  recovered  up  to  date  of 
judgment. 

Approved  in  McLain  v.  Nurnberg,  16  N.  D.  142,  112  N.  W.  247, 
holding  rents  recoverable  to  date  of  final  judgment  on  appeal  in  action 
to  recover  real  property  and  for  rent  under  forcible  detainer  act. 

76  Oal.  663-666,  17  Pac.  686,  WATERS  v.  DUMAS. 

'  Verdict  will  not  be  Set  Aside  for  failure  to  enter  judgment  within 
twenty-four  hours  of  rendition. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  138,  S9  Pac.  871, 
delay  of  eight  years  in  entering  default  judgment  in  justice's  court 
held  not  to  avoid  judgment. 

Extent  of  Trespasser's  Liability  for  consequential  injuries.  See 
note,  53  L.  B.  A.  631,  632. 

76  OaL  666-670,  17  Pac.  702,  HENDY  ▼.  MABCH. 

Account  Stated  Becomes  New  Contract. 

Approved  in  Johnson  v.  Grallatin  Valley  Mill  Co.,  38  Mont.  89,  98 
Pac.  885,  following  rule;  Tate  v.  Gairdner,  119  6a.  135,  46  S.  £.  75, 
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party  objecting  to  stated  aceount  must  surcharge  or  falsify;  Naylor  t. 
Lewiston  etc.  By.  Co.,  14  Idaho,  804,  96  Pae.  578,  account  stated  be- 
comes contract  where  there  is  no  averment  of  fraud  or  mistake  or  proof 
to  support  same;  Stagg  v.  St.  Jean,  29  Mont.  292,  74  Pac.  741,  ac- 
eount stated  is  admission  of  indebtedness. 

Assent  to  Account  Necessary  to  Make  it  account  stated  may  be  im- 
plied. . 

Approved  in  Shively  ▼.  Eureka  Tellurium  G.  Min.  Co.,  5  Cal.  App. 
244,  89  Pae.  107-6,  following  rule. 

Am  Action  upon  an  Account  Stated  is  not  found«d  on  the  original 
items,  but  upon  the  balance  ascertained  by  mutual  consent  of  parties. 

Distinguished  in  Kearney  v.  Bell,  160  Cal.  669,  117  Pac.  928,  where 
account  stated  is  defended  against  on  ground  of  fraud  in  procuring 
defendant's  assent  thereto,  original  items  appearing  on  plaintiff's 
books  nny  be  gone  into. 

What  Constitutes  an  Account  Stated.    See  note,  27  L.  B.  A.  817. 

Effect  of  Retaining  Statement  of  Account  to  render  it  an  account 
stated.    See  note,  20  L.  B  A.  (n.  a.)  342. 

Effect  of  Balances  Struck  in  pasa-books.  See  note,  134  Am.'  St. 
Bep.  1024. 

Agreement  Between  Part  Owners  of  ship  to  use  it  in  joint  enter- 
prise and  share  profit  and  los9  creates  partnership  in  use  of  ship  as 
distinguished  from  ship  itself. 

Approved  in  Grant  v.  Bannister,  160  Cal.  782,  118  Pac.  256,  deed 
to  partners  individually  prima  facie  vests  in  them  undivided  interests 
as  tenants  in  common. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  1086. 

75  CaL  670-579,  17  Pac.  693,  PEOPLE  ▼.  STITES. 

Mere  Intention  to  Commit  Spedflc  Grime  does  not  itself  amount  to 
attempt  as  word  is  employed  in  criminal  law. 

Approved  in  Ex  parte  Floyd,  7  Cal.  App.  591,  95  Pac.  176, « follow- 
ing rule;  State  v.  Bodriguez,  31  Nev.  344,  102  Pac.  863,  intent  to  kill 
must  be  proven  on  trial  on  charge  of  assault  with  intent  to  kill; 
State  V.  Hurley,  79  Vt.  31,  118  Am.  St.  Bep.  934,  64  Atl.  78,  6  L.  B.  A. 
(n.  s.)  804,  mere  fact  that  prisoner  procured  tools  adapted  to  jail- 
breaking  did  not  constitute  attempt  to  break  jail. 

Street  Railroad  is  Railroad  Within  Meaning  of  statute  making  it 
felony  to  maliciously  obstruct  railroad  track. 

Approved  in  dissenting  opinion  in  Sams  v.  St.  Louis  etc.  By.  Co., 
174  Mo.  89,  73  S.  W.  696,  61  L.  B.  A.  475,  majority  holding  act  mak- 
ing railroads  liable  for  injuries  to  employee  eaused  by  fellow-em- 
ployees did  not  apply  to  street  railroads. 

75  Cal.  580-584,  17  Pac.  698,  IN  RE  WILSON. 

Person  In  Jail  for  Contempt  for  Refusing  to  obey  order  directing 
him  to  pay  alimony  is  entitled  to  his  discharge  upon  proof  of  his 
inability  to  pay. 

Approved  in  dissenting  opinion  in  Ex  parte  Karlson,  160  Cal.  384, 
117  Pac.  450,  majority  upholding  power  of  court  to  order  one  impris- 
oned at  rate  of  two  dollars  per  day  for  fine  of  two  hundred  dollars 
imposed  for  eivil  contempt. 
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Contempt  ProceedingB  to  Compel  Payment  of  alimonj.  See  note, 
24. L.  R.  A.  433,  437,  438,  439. 

Constitutionality  of  Imprisonment  for  Debt.  See  note,  34  L.  R.  A. 
666. 

75  CaL  684-590,  17  Pac.  705,  GOODWIN  ▼.  McCABE. 

Natural  Barriers  may  be  Sufficient  to  form  inelosure  for  purposes  of 
rule  in  reference  to  actual  posseseion  of  real  property. 

Approved  in  Johnston  v.  Albuquerque,  12  N.  M.  29,  72  Pac.  11, 
reaffirming  rule;  Dowdle  ▼.  Wlieeler,  76  Ark.  533,  113  Am.  St.  Rep. 
106,  89  S.  W.  10O4,  natural  barrier  could  be  taken  advantage  of  in 
inclosing  land,  provided  natural  with  artificial  barriers  were  sufficient 
to  give  notoriety  to  possession. 

Homestead  Entryman  on  Public  Land  has  right  of  poeseesion  as 
against  third  person. 

Approved  in  Thompson  v.  Baslor,  148  Cal.  648,  113  Aul  St.  Rep. 
321,  84  Pac.  162,  homestead  claimant  with  receiver's  receipt  has 
ample  title  to  enable  him  to  maintain  ejectment  against  mining 
claimant;  Smith  v.  Love,  49  Fla.  241,  38  So.  380,  holding  homestead 
entryman  had  superior  right  ov«r  party  who  obtained  patent  to  land 
without  residence  thereon;  Oldfather  v.  Ericson,  79  Neb.  4,  112  N.  W. 
357,  receipt  of  receiver  of  land  office,  in  full  force,  held  good  defense  in 
ejectment  except  as  against  one  having  patent  to  same  land. 

Homestead  Entry  upon  Land  Actually  in  possession  of  another  is 
invalid. 

Approved  in  Gragg  v.  Cooper,  150  Oal.*  586,  89  Pac.  346,  following 
rule;  Nash  v.  McNamara,  30  Nev.  134,  133  Am.  St.  Rep.  694,  93  Pac. 
408,  16  L.  R.  A.  (n.  s.)  168,  junior  mining  location  on  ground  covered 
by  valid  existing  location  does  not  prevail  over  relocation  on  same 
ground  after  failure  to  do  work  on  senior  location. 

Discovery  of  Mineral  in  Mining  Claims  and  rights  of  locators  prior 
thereto.     See  note,  139  Am.   St.  Rep.   192. 

75  Cal.  696-601,  19  Pac.  174,  CARPENTER  ▼.  SUPERIOR  COURT. 

That  an  Order  was  Irregularly  Made  so  as  to  take  it  from  usual 
mode  of  review  will  not  be  presumed. 

Approved  in  Murdock  v.  Clarke  (Oal.),  24  Pac.  274,  following  rule. 

Court  may  Appoint  Attorneys  for  Minor  d/cfendants  in  probate 
proceedings. 

Reaffirmed  in  State  v.  District  Court,  34  Mont.  307,  87  Pac.  615. 

Provisions  in  Relation  to  Ouardians  ad  Litem  for  minor  defendants 
in  code  chapter  on  parties  to  civil  actions  do  not  apply  to  probate 
proceedings. 

Approved  in  Estate  of  Harris,  3  Oof.  Prob.  3,  discussing  appoint- 
ment of  guardian  ad  litem  for  infants  in  will  contest;  State  v.  Dis- 
trict Court,  34  Mont.  230,  85  Pac.  1023,  holding  there  is  no  authority 
for  appearance  of  minor  by  guardian  ad  litem  in  opposition  to  pro- 
bate of  will. 

75  Cal.  601-604,  17  Pac.  703,  BCBCHANICS'  FOUNDRY  T.  RTALL. 

To  Authorize  Injunction  to  Restrain  Trespass,  injury  therefrom  must 
appear  to  be  irreparable. 

Approved  in  Randall  v.  Freed,  154  Cal.  302,  97  Pac.  671,  denying 
injunction  to  restrain  trespass  where  threatened  injury  was  not  ir- 
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reparable  but  amounted  to  nuisance;  Bishop  ▼.  Owens,  5  Cal.  App. 
87,  89,  89  Pae.  846,  847,  refusing  injuneition  to  restrain  trespase  where 
complaint  did  not  show  irreparable  injury;  Indian  Land  etc.  Co.  ▼. 
Shoenfelt,  135  Fed.  486,  68  C.  C.  A.  196,  averment  of  irreparable 
injury  is  futile  in  absence  of  allegations  of  facta  from  which  court 
can  sea  injury  would  probably  be  irreparable. 

Injunction  Against  Tref^aas  on  Realty.  See  note,  99  Am.  St.  Rep. 
741. 

Injunction  Against  Repeated  Trespass.    See  notes,  21  L.  R.  A.  (n. 
i.)  418;  13  L.  R.  A.  (n.  s.)  178. 
Injunction  Against  Strikes.    See  note,  28  L.  R.  A.  467. 

75  Cal.  604-609,  17  Pac.  710,  HUMBOLDT  C0X7NTT  V.  DINSMORE. 

Petition  for  Construction  of  Public  Road  need  not  allege  petitioners 
are  freeholders  of  road  district  in  which  proposed  road  is  to  be  con- 
structed. 

Reaffirmed  in  Hall  v.  McDonald,  171  Ind:  13,  85  N.  E.  708. 

Order  of  Supervisors  Recognizing  Road  Petition  and  accompanying 
bond  as  being  such  aa  is  required  by  law,  and  ordering  viewers  to  be 
appointed,  constitutes  approval  of  bond. 

Approved  in  County  of  Canyon  v.  Toole,  8  Idaho,  509,  69  Pac. 
322i^  holding  bond  approved  by  action  of  commissioner  in  appoint- 
ing viewers  and  receiving  their  reports. 

Order  of  Supervisors  for  View  and  survey  of  proposed  new  road  is 
conclusive  of  regularity  of  previous  proceedings  unless  contrary  ap- 
pears of  record. 

Approved  in  County  of  Sacramento  v.  Olann,  14  Cal.  App.  786,  113 
Pae.  362,  finding  of  supervisors  on  report  of  viewers  as  to  ownership 
of  certain  land  sought  to  be  condemned  for  road  is  within  their 
jurisdiction;  County  of  Santa  Barbara  v.  Yates,  13  Cal.  App.  46,  108 
Pae.  727,  jurisdiction  to  deitermine  sufficiency  of  steps  preliminary 
to  bringing  of  condemnation  suit  for  road  is  vested  solely  in  board 
of  supervisors;  Hampson  v.  Dysart,  6  Ariz.  103,  53  Pac.  583,  applying 
rule  to  order  of  board  of  equalization  to  assessor  to  enter  on  assess- 
ment-roll any  property  not  assessed;  State  v.  Superior  Court,  47  Wash. 
14,  91  Pac.  242,  action  of  commissioners  in  passing  on  sufficiency  of 
road  petition  is  not  subject  to  collateral  attack. 

75  OaL  610-616,  17  Pac.  715,  WHITE  v.  SPRECHEL8. 

Boundary  Agreed  upon  by  Adjacent  Owners  and  recognized  by  them 
for  period  of  limitation  is  binding  upon  them  and  their  successors, 
although  mistake  was  made  in  fixing  line. 

Approved  in  Loustalot  v.  McKeel,  157  Cal.  642^  64S,  108  Pac.  710, 
711,  Young  V.  Blakeman,  153  Cal.  483,  95  Pac.  890,  Mann  v.  Mann, 
152  Cal.  27,  91  Pac.  996,  and  Hoar  v.  Hennessy,  29  Mont.  258,  74 
Pac.  454,  all  following  rule;  Bree  v.  Wheeler,  4  Cal.  App.  112,  87 
Pac.  256,  rule  applies  to  executed  oral  agreement  settling  disputed 
water  rights. 

Adverse  Possession  Due  to  Icnorance  or  mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  833. 

Wbat  are  Boundaries  Is  Matter  of  Law,  but  where  they  are  is  mat- 
ter of  f actk 
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Approved  in  County  of  Sierra  y.  Conntj  oi  Nevada,  155  Cal.  6, 
99  Pac.  373,  court  must  determine  actual  location  of  disputed  county 
boundary  fixed  by  statute  as  question  of  fact. 

Distinguished  in  Lewis  y.  Ogram,  149  Cal.  506,  509,  117  Am.  St. 
Bep.  151,  87  Pac.  61,  62,  10  Lk  B.  A.  (n.  s.)  610,  where  parties  agreed 
to  boundary  line  knowing  it  was  not  true  line,  and  not  to  settle 
uncertainty  in  line,  no  title  passed  to  any  land  thus  conceded  to 
adjacent  owner. 

75  Cal.  617-620, 17  Pac  713,  WtJNDEBUN  ▼.  OADOaAK. 

Bl^t  of  Trial  Ooort  to  SubvUtuta  other  findings  for  those  already 
signed  and  filed  is  questioned. 

Cited  in  Hanson  v.  Hanson  (Cal.),  20  Pac.  737,  court  could  not 
review  its  own  order  setting  aside  judgment  for  want  of  service  of 
summons,  where  order  was  regularly  made  after  hearing  and  con- 
sideration. 

A  Judgment  caimot  be  Pi^esomed  to  have  been  unintentionally  made 
so  as  to  allow  court  to  set  it  asid«  of  ;ts  own  motion,  but  such  fact 
must  be  clearly  made  to  appear. 

Approved  in  Miirdock  v.  Clarke  (Cal.),  24  Pac.  274,  foUowing  rule. 

75  Oal.  620-627,  17  Pac  920,  HUNT  ▼.  8TEESE. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  803. 

75  OaL  631-632, 17  Pac.  924,  CBYSTAL  LAKE  lOE  OO.  y.  McAULAT. 
Oumulatiye  Eyldenca  as  Oroimd  for  new  trial.    See  note,  14  L.  B. 
A.  609. 

75  OaL  633-639,  17  Pac  926,  BLASINOAME  y.  HOME  INS.  CO. 
Objection  to  Complaint  That  Specific  Allegation  therein  is  contra- 
dicted by  exhibit  to  which  reference  is  made  cannot  be  taken  ad- 
vantage of  by  general  demurrer. 

Approved  in  S.  F.  Sulphur  Co.  v.  Aetna  Indemnity  Co.,  11  Cal. 
App.  698,  106  Pac.  112,  following  rule;  liarson  v.  First  Nat.  Bank  of 
Pender,  66  Neb.  597,  92  N.  W.  730,  in  action  on  note,  answer  need 
only  set  up  prima  facie  case  of  illegality. 

Complaint  on  Fire  Insoranca  Policy  need  not  deny  loss  occurred  from 
excepted  risks. 

Distinguished  in  Friedman  v.  Atlas  Assur.  Co.,  13<3  Mich.  219,  94 
N.  W.  760,  burden  is  on  insurer  to  prove  loss  occurred  from  ex- 
cepted risk;  dissenting  opinion  in  Davis  v.  Connecticut  Fire  Ins.  Co., 
158  Gal.  774,  112  Pac.  553,  majority  holding  insurer  liable  for 
destruction  of  building  by  fire  started  before  fall  caused  by  earth- 
quake, when  policy*  contained  clause  releasing  company  from  liability 
when  any  part  of  building  fell  except  as  result  of  fire. 

76  Cal.  642-649,  17  Pac.  928,  HODODON  y.  SOXJTHEBN  PAOIPIO 

B.  B.  00. 

Probate  Decree  Appointing  Guardian  for  Minor,  regular  on  face  and 
rendered  by  court  having  jurisdiction  of  matter,  is  not  colla/terally 
attackable. 

Cited  in  Guardianship  of  Treadwell|  3  Cbf.  Pkob.  316,  arguendo. 
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76  Oal.  1-6,  18  Pac.  115,  BUTTE  OOUKTT  ▼.  MOBGAK. 

Actions  for  WMeh  Baxotiai  on  official  bonds  are  liable.  See  notei 
91  Am.  St.  Bep.  555. 

76  OaL  6-8,  18  Pae.  81,  WBI8TEN  ▼.  CUBTI88. 

Belease  of  One  of  Several  Jointly  Liable  on  note,  who  are  not 
mere  guarantors,  does  not  release  the  other  obligors. 

Approved  in  Enscoe  ▼.  Fletcher,  1  Cal.  App.  665,  82  Pac  1078, 
where  notes,  after  death  of  payee,  were  distributed  to  one  joint 
maker  as  heir  of  payee,  such  distributee  was  entitled  to  enforce 
one-half  of  liabilitj  against  estate  of  deceased  comaker. 

76  Cal.   S-IO,   17  Pac.  933,   HEILBBON  y.   CEKTEBVnJ.E   ETO. 
DITCH  CO. 

Statement  on  Motion  for  New  Trial  must  contain  a  specification 
of  particulars  in  which  the  evidence  is  insufficient. 

Approved  in  Schilling  v.  Curran,  30  Mont.  377,  76  Pae.  1001,  where 
specification  in  statement  was  wholly  insufficient  as  a  specification 
of  an  error  of  law,  and  could  not  be  construed  as  a  specification  of 
insufficiency  of  the  evidence,  statement  must  be  disregarded. 

Alleged  Error  of  Benderlng  Judgment  on  insufficient  complaint 
eannot  be  reviewed  on  appeal  from  order  denying  new  trial. 

Reaffirmed  in  Raskin  v.  Bobarts  (Cal.),  35  Pac.  764. 

Biparian  Owner  on  a  Stream  may  enjoin  unlawful  diversion  above 
him  of  water  on  the  stream. 

Beaffirmed  in  California  Pastoral  etc.  Co.  v.  Enterprise  Canal  etc. 
Co.,  127  Fed.  742. 

Miscellaneous. — Cited  in  Heilbron  v.  Kings  Biver  etc.  Canal  Co., 
76  Cal.  15,  17  Pac.  936. 

76  CaL   11-18,   17  Pac.  933,  HEILBBON  ▼.  SINGS  BIVEB  ETO. 
CANAL  CO. 

Correlative  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  758. 

76  Cal.  18-23,  17  Pac.  942,  SAN  FBANCISCO  ▼.  HOLLADAT. 

Who  are  Boond  by  Judgment  for  or  against  municipality  or  other 
governmental  body  or  its  officers.    See  note,  105  Am.  St.  Bep.  808* 

(263) 
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76  Oal.  24-26,  17  Pac.  940,  BUBHAM  T.  BAN  FBANOISOO  FUSE 
ETC.  OO. 
Forfeiture  of  Corporate  Stock.    See  note,  27  L.  B.  A.  313. 

76  OaL  26-28,  17  Pac.  039,  BT7BHAM  T.  SAN  FBANOISOO  FUSE 
ETC.  00. 
Belief  in  Eiialty  from  Forfeitures.    See  note,  86  Am.  St.  Bep.  60. 
Forfeiture  of  Corporate  Stock.    See  note,  27  L.  B.  A.  313. 

76  OaL  29-43,  18  Pac.  90,  PEOPIiB  ▼.  OENTBAL  PAOIFIO  B.  B.  OO. 

"BequLre"  Means  Demand  or  Bequest,  rather  than  merely  need. 

Approved  in  Duhamel  v.  Port  Angeles  Stone  Co.,  59  Wash.  177,  109 
Pac.  600,  contract  for  sale  of  stone,  providing  stone  shall  be  delivered 
in  "quantities  required,"  does  not  require  seller  to  deliver  stone  ex- 
cept on  demand  specifying  quantities. 

The  Effect  of  Statement  of  Penalty  in  a  contract  is  to  limit  the 
recovery  of  actual  damages. 

Distiuguished  in  Sherman  ▼.  Qray,  11  Cal.  App.  352,  104  Pac.  1005, 
in  action  for  breach  of  contract  to  remove  sand,  where  penalty  fixed 
by  contract  is  not  sued  on  it  would  not  limit  recovery. 

Agreements  Purporting  to  Liquidate  Damages.  See  note,  108  Am. 
St.  Bep.  58. 

76  OaL  44-^0,  18  Pac.  98,  NOONAN  ▼.  NUNAN. 

Allegata  and  Probata  must  agree. 

Approved  in  Osborn  v.  Hamilton,  16  Cal.  App.  636,  117  Pac.  786, 
where  answer  in  action  on  note  admitted  its  execution  but  denied 
delivery  to  plaintiff  or  that  he  was  legal  holder,  finding  that  cer- 
tain deed  was  delivered  in  escrow  to  secure  payment  of  note,  but 
before  suit  was  returned  to  and  accepted  by  defendant,  was  not 
responsive;  Hartman  v.  Belden,  38  Wash.  661,  80  Pac.  807,  in  action 
for  accounting  where  complaint  alleged  contract  between  plaintiff 
and  defendants  jointly,  and  proof  showed  contract  between  one  of 
the  defendants  and  plaintiff  and  another  defendant,  there  was  a  fail- 
ure of  proof. 

Partner  cannot  Transfer  an  Individual  Interest  in  any  specific  arti- 
cle belonging  to  the  firm. 

Approved  in  Simmons  v.  Bo  we,  4  Cal.  App.  759,  89  Pac.  624,  ap- 
plying rule  where  partner  heavily  indebted  to  firm  conveyed  real 
property  to  one  not  a  creditor  of  firm. 

Bights  of  Partners  Inter  Se  in  partnership  realty.  See  note,  28 
L.  B.  A.  99. 

Bight  to  Purchase  One  Partner's  Interest  in  partnership  realty 
without  consent  of  others.    See  note,  18  L.  B.  A.  (n.  s.)  1180. 

76  Cal.  50-56,  9  Am.  St.  Bep.  158,  14  Pac  837,  18  Pac.  117,  MINK  ▼. 
HOME  INS.  CO. 

Insurance  Company  cannot  Take  Advantage  of  defective  state- 
ments in  application  made  out  by  its  agent. 

Approved  in  Lyon  v.  United  Moderns,  148  Cal.  476,  113  Am.  St. 
Bep.  291,  83  Pac.  807,  4  L.  B.  A.  (n.  s.)  247,  upholding  rule  where 
insured  had  no  actual  knowledge  of  contents  of  report,  had  not  been 
asked  to  read  same,  or  do  anything  but  si^n  it;  Smith  v.  Mutual 
Cash.  Guar.  Fire  Ins.  Co.,  21  S.  D.  439,  113  N.  W.  96,  where  agent 
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fills  out  blank  and  advises  as  to  character  of  answers,  his  act  is  act 
of  company. 

In  Absence  of  Fraud,  Ck>arta  will  refuse  to  enforce  forfeiture  con- 
dition in  favor  of  insurer  who  has  knowledge  of  condition  broken 
when  delivering  policy. 

Approved  in  Bayley  v.  Employers'  etc.  Assur.  Corp.  (Gal.),  56 
Pac.  6d8,  where  accident  insurer  had  knowledge  of  accident  com- 
pensation paid  insured  in  1892,  but  no  knowledge  of  such  compensa- 
tion paid  in  1886,  it  did  not  waive  false  statement  that  insured  had 
never  before  received  compensation  for  any  accident;  Ohio  Farmers' 
Ins.  Co.  V.  Yogel,  166  Ind.  ^6,  117  Am.  St.  Bep.  382,  76  N.  E.  979. 
3  L.  B.  A.  (n.  s.)  966,  applying  rule  where  insurance  company  ac- 
cepted premium  on  fire  policy  providing  it  should  be  void  if  build- 
ing be  occupied  by  a  tenant,  with  knowledge  building  was  so  occu- 
pied; Graham  v.  American  Fire  Ins.  Co.,  48  S.  C.  223,  59  Am.  St. 
Bep.  707,  26  S.  E.  334,  company's  knowledge  of  extent  of  insured's 
interest  in  the  property  waived  condition  in  policy  that  he  must  be 
sole  owner. 

WalTor  of  Provialona  of  NonwalTer  or  written  waiver  of  condi- 
tions and  forfeitures  in  policies.    See  note,  107  Am.  St.  Bep.  109. 

Effect  of  Knowledge  by  Insurer's  Agent  of  falsity  of  statements  in 
application.    See  note,  16  L.  B.  A.  34,  36. 

Insnrance  Agent  as  Agent  of  Assured.    See  note,  20  L.  B.  A.  278. 

Parol  Evidence  Bulo  as  to  Varying  or  contradicting  written  con- 
tracts, as  affected  by  doctrine  of  waiver  or  estoppel  as  applied  to 
Insurance  policies.    See  note,  16  L.  B.  A.  (n.  s.)   1228. 

Location  of  Movable  Property  as  affecting  fire  insurance.  See 
note,  26  L.  B.  A.  238. 

76  CaL  57-59,  17  Pac.  941,  PEOPLE  ▼.  CUBTIS. 

Larceny  Is  not  Included  in  the  crime  of  burglary. 

Approved  in  State  v.  Hooker,  145  N.  C.  584,  59  S.  E.  867,  prosecu- 
tion for  larceny,  was  no  bar  to  subsequent  prosecution  for  breaking 
and  entering  with  intent  to  commit  larceny. 

Discharge  of  Jury  After  Eendering  void  verdict  without  consent 
of  defendant  operates  as  acquittal. 

Distinguished  in  People  v.  Ham  Tong,  155  Cal.  580,  132  Am.  St. 
Bep.  110,  102  Pac.  264,  24  L.  B.  A.  (n.  s.)  481,  where  defendant  was 
tried  for  robbery  on  erroneous  theory  that  the  information  charged 
that  crime,  upon  reversal  of  judgment  of  conviction  he  was  not  en- 
titled to  discharge  as  having  been  once  in  jeopardy. 

Trial  Under  Erroneous  Theory  as  to  crime  as  former  jeopardy. 
See  note,  24  L.  R  A.  (n.  s.)  482. 

76  OaL  60-84,  9  Am.  St.  Bep.  164,  18  Pac.  100,  COX  ▼.  McLAUOH- 
UN. 

Mere  Failure  to  Pay  Installment  when  due  does  not  constitute 
prevention,  so  as  to  authorize  suit  for  entire  contract  price. 

Approved  in  Carlson  v.  Sheehan,  157  Cal.  696,  109  Pac.  30,  where 
building,  before  completion,  was  damaged  by  landslide  and  owner 
cleared  away  earth  and  requested  contractor  to  proceed  with  work, 
contractor  was  not  justified  in  rescinding  contract  on  ground  of 
prevention. 

Distinguished  in  Alderson  v.  Houston,  154  Cal.  13,  96  Pac.  888, 
where  principal  was  under  obligation  to  agents  to  clear  lots  from 
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street  asseBsments  as  sales  were  made,  failure  to  do  so  was  breach 
of  condition  precedent  entitling  agents  to  sue  for  entire  damage 
resulting  therefrom. 

Interest  Is  not  Allowable  on  unliquidated  damages  prior  to  verdict 
or  judgment. 

Approved  in  Erickson  v.  Stockton  etc.  B.  B.  Co.,  148  Cal.  208,  82 
Pac.  961,  in  action  on  open  account  where  liability  for  claim  and 
value  and  amount  thereof  was  denied,  interest  was  recoverable  only 
from  date  balance  was  ascertained;  Granger's  Union  v.  Ashe,  12  Cal. 
App.  759,  108  Pac.  534,  in  action  on  open  account  for  goods  sold, 
allowance  of  interest  on  amount  of  claim  from  date  it  was  found  to 
be  due  was  error;  Krasilnikoff  v.  Dundon,  8  Cal.  App.  412,  97  Pac. 
174,  in  action  for  damages  for  breach  of  warranty  as  to  efficiency 
of  two  boilers  to  be  set  up  in  Siberia,  the  damages  being  unliqui- 
dated until  judgment,  no  interest  should  be  allowed  on  amount 
found;  Farnham  v.  California  etc.  Trust  Co.,  8  Cal.  App.  273,  96  Pac. 
791,  claim  upon  quantum  meruit  for  reasonable  value  of  services 
was  not  entitled  to  bear  interest  prior  to  judgment. 

Distinguished  in  C'ourteney  v.  Standard  Box  Co.,  16  Cal.  App.  613, 
615,  117  Pac.  784,  allowing  interest  in  action  on  contract  for  price 
of  goods. 

Disapproved  in  Parkins  v.  Missouri  etc.  B.  B.  Co.,  76  Neb.  257, 
107  N.  W.  266,  in  action  for  breach  of  contract  of  sale,  where  ven- 
dee refused  to  accept  goods  procured  by  vendor  from  third  parties, 
interest  was  allowable  from  date  of  accrual  of  action. 

Complaint  Seeking  to  BecoYer  Contract  Price  of  services  performed 
may  be  amended  so  as  to  aver  claim  as  upon  a  quantum  meruit. 

Approved  in  Limerick  v.  Lee,  17  Okl.  171,  87  Pac.  861,  reaffirming 
rule;  Castagnino  v.  Balletta  (Cal.),  21  Pac.  1099,  after  reversal  of 
judgment  in  mechanic's  lien  suit,  plaintiff  had  right  to  amend  his 
complaint  and  sue  in  assumpsit. 

Nonpayment  of  Installments  of  Contract  Price  as  they  fall  due 
authorizes  rescisflion  and  suit  as  on  quantum  meruit. 

Approved  in  Fairchild-Gilmore- Wilton  Co.  v.  Southern  Refining  Co., 
153  Cal.  273,  110  Pac.  965,  leaving  question  open  as  to  whether  rule 
applies  to  failure  to  make  payments  on  contract  for  sale  of  goods 
by  installments;  Beck  v.  Schmidt,  13  Cal.  App.  451,  110  Pac.  456, 
where  building  contract  was  orally  modified  as  to  payments,  and 
owner  neither  complied  with  original  contract  nor  oral  modification, 
contractor  was  justified  in  refusing  to  proceed  and  suing  upon 
quantum  meruit;  dissenting  opinion  in  Wilmington  v.  Bryan,  141 
N.  C.  685,  54  S.  E.  550,  majority  holding  where  city  attorney  and 
his  subagents  were  employed  to  collect  back  taxes,  on  a  percentage 
of  taxes  collected,  they  were  not  entitled,  on  termination  of  contract, 
to  recover  on  quantum  meruit  for  services  in  preparing  claims  for 
suit. 

Bight  of  Contractor  to  Sue  on  Qaantmn  Meruit  upon  breach  of 
construction  contract  by  other  party.  See  note,  13  L.  B.  A.  (n.  s.) 
448. 

76  CaL  87->90,  18  Pac.  122,  KEBNS  ▼.  McKEAN. 

Admissibility  in  Evidence  of  Books  of  account.  See  notes,  133 
Am.  St.  Bep.  444,  449,  469,  470;  52  L.  B.  A.  595. 
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What  Provable  by  Booki  of  Account.  See  note,  52  L.  R.  A.  714, 
720. 

76  CaL  92-96^  18  Pac.  118,  SAN  I.UI8  OBISPO  COUNTY  y.  DABKB. 

Salary  Attached  to  »  Public  Office  is  an  incident,  not  to  the  office, 
but  its  occupation  and  exercise. 

Approved  in  Tout  v.  Blair,  3  Cal.  App.  182,  84  Pac.  672,  one  elected 
supervisor  who  discharged  duties  of  office  during  pendency  of  con- 
test and  was  ousted  as  result  thereof  was  entitled  to  salary  of  office 
until  judgment  became  final. 

Want  of  Uniformity  in  ProYlsions  Respecting  Several  Classes  does 
not  affect  validity  of  law. 

Approved  in  Johnson  v.  Gunn,  148  Cal.  751,  84  Pac.  667,  upholding 
power  of  legislature  to  prescribe  different  standards  of  compensation 
for  township  officers  in  different  counties. 

76  Cal.  96-102,  18  Pac.  131,  TUOGLE  v.  hONOR. 

,  Account  Becomes  Stated  Only  as  to  Those  Items  considered  and 

agreed  upon  by  the  parties. 

Reaffirmed  in  Ingle  v.  Angell,  111  Minn.  65,  1^  Am.  St.  Rep.  533, 
126  N.  W.  400. 

What  ConstltutM  an  Account  Stated.  See  note,  27  L.  R.  A.  816, 
817. 

Effect  of  Dispute  as  to  Certain  Items  of  account  upon  assent  to 
others.    See  note,  7  L.  R.  A.  (n.  s.)  924. 

76  CaL  103-106,  18  Pac.  124,  PABEIER  T.  BEAT. 

Speciilcatlons  of  Particulars  must  Specify  in  what  particular  the 
evidence  fails  or  is  insufficient. 

Approved  in  Porter  v.  Counts,  6  Cal.  App.  551,  92  Pac.  655,  up- 
holding specifications  of  particulars  where,  after  challenging  each  of 
the  findings,  appellant  proceeded  to  state  what  "the  evidence  shows"; 
Love  V.  Anchor  Raisin  Vineyard  Co.  (Cal.),  45  Pac.  1046,  specifica- 
tion of  insufficiency  stating  that  the  evidence  clearly  showed  the 
total  amount  due  was  a  certain  sum  was  clearly  insufficient;  Spong- 
berg  V.  First  Nat.  Bank  of  MontpelioT,  18  Idaho,  528,  110  Pac.  717, 
specifications  which  purported  to  set  out  what  the  evidence  did 
show  were  sufficient  to  authorize  court  to  examine  the  evidence  on 
appeal. 

Street  Assessment  Levied  on  Lot  not  chargeable  therewith  is  void. 

Distinguished  in  Bates  v.  Hadamson,  2  Cal.  App.  578,  84  Pac.  53, 
where  assessment  was  properly  made  on  lot  chargeable  therewith,  the 
fact  that  such  lot  was  assessed  for  more  than  it  should  have  been 
was  an  error  to  be  corrected  by  appeal  to  city  council;  Parker  v. 
Roper  (Cal.),  18  Pac.  125,  comer  lot  was  properly  assessed  for  gutter- 
'v^ays  and  macadamizing  roadways. 

76  CaL  106-108,  18  Pac.  137,  BAONALL  v.  ROACH. 

New  Trial  will  not  be  Chnnted  for  newly  discovered  evidence 
which  could,  with  reasonable  diligence,  have  been  produced. 

Approved  in  Nicholson  v.  Metcalf,  31  Mont.  278,  78  Pac.  484,  affi- 
davit in  support  of  motion  must  allege  specifically  what  acts  of  dili- 
gence were  performed. 

Burden  of  Proving  Allegations  of  Complaint  devolves  upon  the 
plaintifiC* 
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DistinguiBhed  in  Dirks  ▼.  California  Safe  Deposit  etc.  Co.,  136  Cal. 
88,  68  Pac.  488,  allegation  of  want  of  consent  to  withdrawal  of 
money  is  supported  by  absence  of  proof  showing  consent. 

76  CaL  lOd-113,  9  Am.  St.  Bep.  173,  18  Pac.  125,  HOOIN8  v.  SIT- 
PBEME  COUNCIL  ETC.  BED  CBOSS. 

Wliere  By-law  of  Benevolent  Society  Makes  Breach  of  any  re- 
quirement punishable  by  expulsion,  certificate  is  forfeited  upon  hap- 
pening of  such  breach. 

Approved  in  Modern  Woodmen  y.  Breckenridge,  75  Kan.  375,  89  Pac. 
661,  condition  in  fraternal  benefit  certificate  providing  for  its  for- 
feiture for  excessive  use  of  drugs  was  self -executing;  Smith  v.  Wood- 
men of  the  World,  179  Mo.  136,  Tf  S.  W.  867,  nonpayment  of  dues 
worked  forfeiture  without  action  of  lodge  thereon,  notwithstanding 
member  was  delirious  and  unconscious  when  dues  became  due. 

Distinguished  in  Osterman  v.  District  Grand  Lodge  (Cal.),  43  Pac. 
415,  416,  under  laws  of  mutual  endowment  association  providing 
formal  method  for  suspension  in  case  of  nonpayment  of  dues,  as- 
sured, who  was  secretary  and  failed  to  report  his  own  delinquency, 
did  not  lose  his  membership. 

Statements  Contained  in  or  Made  Part  of  policy  of  insurance  be- 
come warranties. 

Approved  in  Caldwell  v.  Grand  Lodge,  148  Cal.  199,  113  Am.  St. 
Bep.  219,  82  Pac.  783,  2  L.  B.  A.  (n.  s.)  653,  7  Ann.  Cas.  356,  where, 
after  change  in  by-laws  requiring  beneficiary  named  by  member  to  be 
a  person  dependent  on  him,  a  member  took  out  new  certificate  desig- 
nating his  former  beneficiary,  representation  that  she  was  dependent 
on  him  amounted  to  a  warranty. 

Life  Insurance.     See  note,  130  Am.  St.  Bep.  1015. 

Provisions  in  Insurance  Policies  forbidding  use  of  intoxicants.  See 
note,  15  L.  B.  A.  (n.  s.)  211. 

76    Cal.    113-116,    18    Pac.    135,    SWINNEBTON    ▼.    MONTEBEY' 
COUNTY. 
Contracts  Between  Attorneys  and  Clients.    See  note,  83  Am.  St 
Bep.  177. 

76  CaL  116-118,  18  Pac.  136,  HOOKEB  ▼.  BANNEB. 

Corenant  in  Benewal  Lease  to  Betum  premises  in  original  condition 
refers  to  condition  under  first  lease. 

Distinguished  in  Herboth  v.  American  Radiator  Co.,  145  Mo.  App. 
497,  123  S.  W.  538,  where  lease  for  fixed  term  required  lessee  to  sur- 
render premises  in  condition  received,  under  renewal  lease  made  after 
alteration  of  buildings,  lessee  was  not  required  to  return  premises  in 
original  condition. 

76  CaL  119-121,  18  Pac.  127,  HABBIN  v.  BUBaHABT. 

Applicant  for  Pnrdiase  of  School  Land  must  not  only  set  out  in 
his  affidavit  all  facts  required  by  statute,  but  must  prove  same. 

Approved  in  Waters  v.  Pool,  149  Cal.  800,  87  Pac.  620,  applying 
rule  where  applications  conflicted  ae  to  land  covered  by  same  and 
by  statute  affiant  was  required  to  state  he  knew  of  no  legal  or  equi- 
table claim  other  than  his  own;  Davidson  v.  Cucamonga  Fruit  etc. 
Co.,  78  Cal.  8,  20  Pac.  154,  certificate  of  purchase  issued  to  applicant 
who  was  not  actual  settler  as  set  out  in  his  affidavit  conferred  upon 
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him  no  right  to  maintain  action  to  annul  patent  issued  to  another; 
Eleinsorge  v.  Burgbacher,  6  Cal.  App.  352,  92  Pac.  202,  assignee  of 
certificate  of  purchase  of  timber  lands  acquired  no  rights  because  of 
false  statement  in  af&dayit  that  they  were  not  timber  lands. 

76  CaL  121-125,  18  Pac.  l39,  PEOPLE  v.  VAN  NESS. 

Action  by  State  to  Becoyer  Sums  collected  by  a  public  officer  be- 
comes barred  in  three  years. 

Approved  in  Bannock  County  ▼.  Bell,  8  Idaho,  4,  IDl  Am.  St.  Bep. 
140,  65  Pac.  711,  statute  of  limitations  applies  to  action  by  county 
against  ez-cleik  of  district  court  for  illegal  fees  collected  during 
his  term  of  office. 

Distinguished  in  dissenting  opinion  in  Bannock  County  v.  Bell, 
8  Idaho,  9,  101  Am.  St.  Bep.  140,  65  Pac.  713,  majority  holding  stat- 
ute of  limitations  applies  to  action  by  county  against  ez-clerk  of 
district  court  for  illegal  fees  collected  by  him  during  his  term  of 
office. 

Maxim  'Dallam  Temjviui  Occnrrit  Begi.**  See  note,  101  Am.  St. 
Bep.  185. 

76  Oal.  125-127,  18  Pac.  138,  DENGLEB  ▼.  MIOHELSSEN. 

I>iit7  of  Landlord  to  Pat  Tenant  in  possession.  See  note,  134  Am. 
St.  Rep.  922. 

Liability  of  Assignee  of  Leasehold  for  rent.  See  note,  14  L.  B.  A. 
154. 

76  Oal.  127-131,  17  Pac.  937,  LEEKE  ▼.  HANOOOK. 

The  Same  Oanse  of  Action  may  be  Stated  in  different  counts. 

Approved  in  Bemy  t.  Olds  (Cal.),  34  Pac.  217,  upholding  complaint 
in  action  for  breach  of  contract  containing  two  counts,  one  for  dam- 
ages on  the  contract  and  the  other  for  materials  furnished,  money 
expended  and  labor  performed  under  the  contract;  Willard  v.  Carri- 
gan,  8  Ariz.  72,  68  Pac.  539,  plaintiff  could  not  be  compelled  to  elect 
between  his  counts  in  action  for  real  estate  broker's  commissions, 
where  complaint  had  one  count  on  an  express  contract  and  another  on 
a  quantum  meruit;  Oberndorfer  y.  Moyer,  30  Utah,  332,  84  Pac.  1105, 
motion  to  compel  election  between  two  counts,  one  on  an  open  account 
and  the  other  on  an  account  stated,  was  properly  denied. 

One  of  Two  Joint  Makers  may  be  surety  only  as  between  himself 
and  his  co promisor,  but  principal  as  to  payee. 

Approved  in  National  Bank  of  Commerce  v.  Schrim,  3  Cal.  App.  699, 
86  Pac.  983,  parol  evidence  was  admissible  by  maker  of  note  who 
appeared  to  be  a  principal,  to  show  he  was  in  fact  a  surety. 

Bights  Inter  Se  of  Accommodation  Parties  to  commercial  paper. 
See  note,  28  L.  B.  A.  (n.  s.)  1040. 

76  Cal.  131-134,  18  Pac.  144,  TIVNEN  ▼.  MONAHAN. 

Eight  to  ClTil  Action  for  Forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  403. 

76  OaL  ld&-144,  9  Am.  St.  Bep.  177,  18  Pac.  146^  OGLESBY  ▼.  HOL- 
LISTEB. 

Creation  of  Prescriptive  Title  by  adverse  possession  of  one  co- 
tenant.    See  note,  109  Am.  St.  Rep.  610,  616. 

Invalid  Tax  Deed  as  Color  of  Title  within  general  statutes  of  limi- 
tations.   See  note,  11  L.  B.  A.  (n.  s.)  779. 
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76  CaL  163-155,  9  Am.  St.  B«p.  187,  18  Pac.  168^  THOMPSON  T. 
WILLIAMS. 

Awessment  npon  Capital  Stock  of  Corporation  ean  be  levied  only  at 
regular  meeting  or  special  meeting  regularly  called. 

Approved  in  Cheney  v.  Canfleld,  158  Cal.  .345,  111  Pac.  93,  where 
regular  meeting  of  board  fell  on  a  holiday  and  board  met  on  follow- 
ing day  without  notice,  such  meeting  was  neither  a  regular  meeting 
nor  a  valid  special  meeting;  Baisch  v.  M.  K.  &  T.  Oil  Co.,  7  Cal.  App. 
669,  95  Pac.  663,  as  minority  of  board  of .  directors  were  without 
power  to  adjourn  regular  meeting,  assessment  levied  at  such  ad- 
journed meeting  was  void. 

76  CaL  156-16S,  18  Pac.  141,  PEOPLE  ▼.  PABK  ETC.  &.  B.  CO. 

Wbetber  or  not  an  Encroacbment  on  a  private  right  is  a  nuisance 
18  a  question  of  fact. 

Approved  in  Leitchfield  Mercantile  Oo.  ▼.  Commonwealth,  143  Ky. 
168,  136  B.  W.  642,  where  connection  between  two  buildings  over 
public  alley  has  been  erected  without  legal  permit,  it  is  a  purprestnre, 
which  may  or  may  not  be  a  public  nuisance;  Whittaker  v.  Stang- 
vick,  100  Minn.  391,  117  Am.  St.  Bep.  703,  111  N.  W.  297,  10  L.  B. 

A.  (n.  s.)  921,  whether  act  of  defendants  in  proposing  to  erect  blinds 
in   front   of  narrow  duck   pass   for  purpose  of   making  several   to 

•themselves  shooting  privileges  belonging  to   many  was  a  nuisance, 
not  determined;   Twenty -second  Corporation  etc.  v.  Oregon  etc.  B. 

B.  Co.,  36  Utah,  252,  103  Pac.  249,  whether  excessive  noises  caused 
by  operation  of  railroad  train  constitutes  a  nuisance  is  a  question 
of  fact. 

WtaX  ax«  Pnbllc  Nuisances.    See  note,  107  Am.  St.  Bep.  204. 
What  Use  of  Squares,  Parks  or  Commons  is  consistent  with  purpose 
of  dedication.    See  note,  25  L.  B.  A.  (n.  s.)  981. 

76  Cal.  173-174,  18  Pac.  260,  SIEBEB  y.  BLANC. 

Lessor  who  Covenants  to  Bepair  is  only  required  to  do  so  after  no- 
tice. 

Approved  in  Tyson  v.  Weil,  169  Ala.  565,  53  So.  915,  plea  by  tenant 
setting  up  as  setoff  to  action  for  rent  breach  of  covenant  to  keep 
in  repair  during  term  must  aver  notice  or  knowledge  by  landlord  of 
defect;  Marcheck  v.  Klute,  133  Mo.  App.  293,  113  S.  W.  659,  where 
landlord  who  rented  part  of  stable  loft  agreed  to  keep  hay  chute 
in  repair,  tenant's  child  could  recover  for  injuries  resulting  from 
failure  to  make  such  repairs. 

Tenant  has  Bight  to  Make  Bepain  on  breach  of  landlord's  covenant 
to  do  so. 

Approved  in  Augevine  v.  Knox-Gk)odrich  (Cal.),  31  Pac.  530,  under 
Civil  Code,  section  1941,  lessor  who  had  no  notice  of  defect  was  not 
liable  to  tenant  for  injury  to  health  from  defective  sewer;  Brett 
V.  Berger,  3  Cal.  App.  16,  87  Pac.  224,  where  landlord's  agreement 
was  to  furnish  materials  for  repairs  and  one  man's  labor  when  called 
upon  to  do  so,  lessee  who  took  no  action  to  protect  his  crope  on  land- 
lord's failure  to  repair  could  not  recover;  Bianchi  v.  Del  Valli,  117 
La.  592,  42  So.  150,  denying  damages  for  injuries  where  tenant  took 
no  steps  toward  compelling  owner  to  make  repairs  or  make  them 
himself. 

Liability  of  Landlord  for  Injury  to  tenant  from  defect  in  premises. 
See  note,  24  1m  K  A.  826. 
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Implied  Coyenant  In  Lease  aa  to  Fitfteas  of  property  for  purpose 
intended.    ISee  note,  33  Li  B.  A.  450. 

76  OaL  175-177,  18  Pac.  129,  JACOBS  ▼.  WALKEB. 

Certmcate  of  Purcliaae  of  State  Lands  is  not  conclusive  of  rights 
of  purchaser  as  against  subsequent  applicant. 

Beaffirmed  in  Boggs  v.  Ganeard,  148  Cal.  717,  84  Pac.  198. 

76- OU.  177-181,  9  Am.  St.  Bep.  189,  18  Pac.  262,  TUBKEB  ▼.  MC- 
DONALD. 

Title  to  Land  la  not  Perfect  unless  free  from  reasonable  doubt  and 
litigation. 

Approved  in  Crim  v.  Umbsen,  155  Cal.  702,  132  Am.  St.  Bep.  127, 
103  Pac.  180,  upholding  rule  where,  after  destruction  of  public  records 
in  San  Francisco,  it  was  impossible  for  vendors  within  time  limited 
in  contract  to  give  title  fairly  deducible  from  entire  record  of  county; 
Beed  v.  Sefton,  11  GaL  App.  91,  92,  103  Pac.  1097,  title  was  free 
from  probable  litigation  notwithstanding  abstract  of  title  showed 
record  of  old  bond  for  a  deed;  Hool  v.  O'Callaghan,  10  Cal.  App. 
570,  103  Pao.  175,  purchaser  was  entitled  to  return  of  deposit  made 
under  contract  of  sale  where  vendor,  by  reason  of  destruction  of 
public  records,  was  unable  to  convey  perfect  title;  Whittier  v.  Gorm- 
ley,  '3  Cal.  App.  492,  86  Pac.  727,  court  had  right,  upon  decreeing 
specific  performance,  to  allow  deduction  from  purchase  money  of 
very  small  sum  necessary  to  remove  defects;  Whelan  v.  Bossiter,  1 
Cal.  App.  704,  82  Pac.  1083,  recorded  agreement  imposing  building 
restrictions  on  the  land  was  an  encumbrance  justifying  purchaser 
in  declining  to  accept  title;  Owen  v.  Pomona  Land  8s  Water  Co.  (Cal.), 
61  Pac.  474,  where  land  granted  to  one  railroad  company  was  subse- 
quently granted  to  another  purchaser  from  grantee  *of  latter  com- 
pany was  entitled  to  rescind  his  contract  to  purchase;  Bartlett  v.  Mc- 
Oee  (Cal.),  45  Pac.  1031,  vendee  was  entitled  to  recover  deposit  made 
on  land,  where  at  time  of  contracting  to  purchase  an  unrecorded 
contract  of  sale  between  vendor  and  another  was  in  existence;  Mc- 
Croskey  v.  Ladd  (Cal.),  28  Pac.  217,  where  one  of  deeds  in  chain  of 
title  relied  on  by  vendor  was  executed  by  president  and  secretary 
of  corporation  and  attestea  by  their  individual  seals,  and  recital  of 
authority  failed  to  show  authority  from  board  of  directors,  no  good 
paper  title  was  offered;  Henderson  v.  Beatty,  124  Iowa,  167,  99  N. 
W.  718,  reaffirming  rule  in  construing  contract  by  which  one  agreed 
to  convey  merely  his  interest  in  premises  and  also  stipulated  price 
should  be  paid  on  presentation  of  abstract  showing  good  and  perfect 
title  in  him;  Howe  v.  Coates,  97  Minn.  399,  114  Am.  St.  Bep.  723, 
107  N.  W.  403,  4  L.  B.  A.  (n.  s.)  1170,  where  able  lawyers,  acting 
as  arbitrators,  were  unable  to  agree  upon  questions  of  law  involved 
in  the  title,  such  title  was  not  marketable;  WoUenberg  v.  Bose,  45 
Or.  620,  78  Pac.  752,  where  both  members  of  firm  died  before  com- 
pletion of  firm's  contract  to  convey,  purchaser  was  not  bound  to 
accept  deed  from  heir  who  had  obtained*  title  by  conveyances  from 
other  heirs,  while  suits  were  pending  to  set  aside  such  conveyances; 
dissenting  opinion  in  Barrett  v.  Whitney,  36  Utah,  599,  103  Pac.  531, 
majority  holding,  where  title  depended  on  construction  of  a  general 
law,  after  eourt  had  construed  the  law  in  favor  of  the  title,  such 
title  was  marketable. 
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Wliat  i»  a  Marketabl«  Title.  See  note,  132  Am.  St.  Bep.  1023, 
1038. 

76  Oal.  181-186,  18  Pae.  266,  OOPEBTIin  ▼.  OPFEBMANN. 

Superior  Court  has  Jurisdiction  of  Cases  at  law  in  which  title  or 
possession  of  real  property  is  a  material  fact  in  the  case. 

ApproTed  in  Dungan  y.  Clark,  159  Cal.  38,  112  Pac.  719,  where, 
in  action  on  promissory  note  in  justice's  court,  verified  answer  alleged 
note  was  in  consideration  of  sale  of  one-half  interest  in  pumping 
plant  situated  on  certain  land  and  in  pipe-line  extending  therefrom, 
and  that  plaintiif  did  not  own  said  half  interest,  justice  was  re- 
quired to  certify  action  te  superior  court;  Legum  v.  Blank,  105  Md. 
133,  65  Atl.  1074,  justice  of  the  peace  had  no  jurisdiction  of  action 
to  recover  earnest-money  and  damages  in  less  than  one  hundred 
dollars,  based  on  breach  of  contract  of  sale. 

76  CaL  190-191,  18  Pac.  308,  PEOPLE  ▼.  Ain>EBSON  ETC.  BOAD 
CO. 

Corporation  is  ^[wo  Facto  Dlssolyed  when  franchise  expires  without 
action  on  part  of  state. 

Approved  in  Clark  v.  American  Cannel  Coal  Co.,  165  Ind.  217,  112 
Am.  St.  Bep.  217,  73  N.  &  10S4,  when  corporate  life  is  ended,  no 
powers  can  thereafter  be  exercised  except  such  as  are  given  by 
statute  for  purpose  of  winding  up  affairs. 

Period  of  Existence  of  Prirate  Corporations.  See  note,  33  L.  B.  A. 
581. 

Bigbt  to  Take  Tolls  Without  Francbise.    See  note,  37  L.  B.  A.  717. 

76  CaL  192-197,  18  Pac  318^  COCXBILL  ▼.  HALIi. 

Exceptions  to  Oral  Instructions  must  be  specifically  directed  to 
some  particular  portion  thereof. 

Approved  in  Love  v.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pac. 
1046,  and  Moore  v.  Moore  (Cal.),  34  Pac.  92,  both  refusing  to  review 
on  appeal  oral  instructions  to  which  general  exception  had  been 
taken. 

Eyidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St  Bep.  3a. 

76  CaL  203-207,  9  Am.  St.  Bep.  193,  18  Pac.  320,  HOBSON  v.  HAS- 
SETT. 

Person  Signing  Note  in  His  Own  Name,  adding  thereto  ''president," 
but  without  disclosing  his  principal,  is  individually  liable. 

Approved  in  Hall  v.  Jameson,  151  Cal.  610,  121  Am.  St.  Bep.  137, 
91  Pae.  519,  12  L.  B.  A.  (n.  si.)  1190,  trustee  who  borrowed  money 
for  benefit  of  trust  and  executed  note  in  the  first  person,  adding 
"trustee"  after  his  name,  which  note  he  secured  by  a  mortgage  on 
the  trust  property,  was  personally  liable  thereunder;  San  Bernardino 
Nat.  Bank  v.  Anderson  (Cal.),  32  Pac.  168,  persons  signing  note  with 
their  individual  names,  adding  thereto  "president"  and  "secretary,'' 
were  personally  liable  thereon,  notwithstanding  resolution  of  cor- 
poration authorizing  execution  of  the  note  was  attached  thereto; 
Gavazza  v.  Plummer,  53  Wash.  15,  101  Pac.  371,  contract  to  repur- 
chase stock  signed  "W.  H.  Plummer,  Treas.,"  bound  him  personally 
notwithstanding  body  of  contract  recited  name  of  company  of  which 
he  was  treasurer. 
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Penonal  Liability  of  Ofllceni  <m  Note  made  for  eorporation.  Sea 
note,  19  L.  B.  A.  679. 

Liabllltj  of  Principal  on  Nogotlabla  Paper  executed  by  agent.  See 
note,  21  li.  B.  A.   (n.  s.)   1052. 

Contracta  Signed  by  Agents.    See  note,  119  Am.  St.  Bep.  349. 

Cancellation  and  Surrender  of  Old  Note  is  sufficient  consideration 
for  new  one. 

Reaffirmed  in  Zuendi  v.  Doerner,  101  Mo.  App.  536,  73  S.  W.  875. 

76  Cal.  208-212,  9  Am.  St.  Bep.  197,  18  Pac  245,  SPABBOW  ▼. 
BHOADES. 

Under  General  Denial,  in  Action  of  ejectment,  defendant  has  right 
to  make  any  proof  which  would  defeat  plaintiff's  title. 

Approved  in  Holmes  v.  Salamanca  Gold  Min.  etc.  Co.,  5  Cal.  App. 
661,  91  Pac.  161,  in  action  of  ejectment,  court  properly  permitted 
defendants  to  introduce  testimony  tending  to  vitiate  two  deeds  affect- 
ing plaintiff's  title  to  mining  claim,  where  no  question  of  fraud  was 
raised  by  answer. 

Pleading.    See  note,  91  Am.  St.  Bep.  335. 

76  Cal.  212-221,  9  Am.  St.  Bep.  199,  18  Pac.  248,  BLACKWOOD  ▼. 
CUTTINO  PACKING  CO. 

If  Time  of  Payment  be  Left  Indefinite,  the  law  implies  payment  ie 
to  be  made  on  delivery  of  goods. 

Approved  in  Stnm  v.  Hardrich,  7  Cal.  App.  243,  94  Pac.  83,  where 
advance  payment  was  made  and  no  time  was  fixed  for  further  pay- 
ment by  contract  for  sale  of  confectionery  business,  no  delivery  being 
made  or  tendered,  vendee  was  not  in  default. 

The  Word  '*8old"  Does  not  Conclusively  show  a  present  conveyance. 

Approved  in  Walti  v.  Gaba,  160  Cal.  327,  116  Pac.  964,  reaffirming 
rule;  Christensen  v.  Cram,  156  Cal.  634,  105  Pac.  950,  in  action  to 
recover  balance  of  purchase  price  of  property  sold,  allegati<5n  in  com- 
plaint that  the  property  was  "sold"  for  a  stated  sum  implied  sale 
was  consummated;  Estate  of  Goetz,  13  Cal.  App.  202,  109  Pac.  146, 
agreement  for  sale  of  real  property  under  which  purchaser,  on  mak- 
ing deposit,  was  allowed  to  take  possession  of  property  and  deed  was 
placed  in  escrow  to  be  delivered  on  payment  of  residue  of  price,  was 
only  an  agreement  to  sell,  and  not  a  conveyance;  Grange  Co.  v. 
Farmers'  Union  etc.  Co.,  3  Cal.  App.  524,  86  Pac.  617,  where  consignee 
became  bankrupt  before  receipt  of  grain,  circumstances  of  sale  indi- 
cated intention  to  transfer  title  at  time  of  shipment. 

Words  Showing  Intention  to  Effect  present  transfer  are  not  conclu- 
sive where  other  features  of  transaction  show  contrary  intention. 

Approved  in  Potts  Drug  Co.  v.  Benedict,  156  Cal.  329,  104  Pac. 
435,  436,  25  L.  B.  A.  (n.  s.)  609,  construing  assignment  of  leasehold 
interest  giving  assignor  right  to  occupy  premises  for  a  limited  period, 
as  a  present  transfer;  Prowers  v.  Nowles^  42  Colo.  449,  94  Pac.  349, 
where  contract  for  sale  of  hay  contained  provisions  tending  to  show 
it  was  an  executory  contract  and  others  tending  to  show  a  completed 
sale,  evidence  touching  intent  of  parties  should  have  been  received. 

If  Ck>ods  Sold  are  not  Identified,  title  does  not  pase  in  absence  of 
circumstances  showing  contrary  intention. 

Approved  in  Walti  v.  Gaba,  160  Cal.  328,  331,  116  Pac.  965,  con- 
struing contract  of  sale  of  wool  clip  as  not  passing  title  to  buyer  at 

U  Cal.  Notet— 18 
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time  of  destruction  hj  fire;  O'Keefe  t.  Leistikow,  14  N.  D.  361,  104 
N.  W.  616,  on  Bale  of  leventj  bushels  of  flax  mingled  with  more  flax 
of  same  kind,  the  title  passed  notwithstanding  part  sold  was  not  sepa- 
rated from  part  not  sold.  , 

Wliat  Constitates  Becelpt  md  Acceptanc*  of  goods.  See  note,  140 
Am.  St.  Bep.  &19. 

Sufficiency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  6,  7,  12,  14,  15,  17. 

The  Word  "Merchandise"  Covers  All  Kinds  of  personal  property 
ordinarily  sold  in  the  market. 

Approved  in  Gulfport  v.  Stratakos,  90  Miss.  501,  43  So.  812,  keeper 
of  fruit-stand  who  sold  fruit  on  Sunday  was  a  merchant  selling  mer^ 
ehandise  in  violation  of  the  Sunday  law. 

Where  Terms  are  Cash  on  Delivery,  title  does  not  pass  until  pay- 
ment is  made. 

Approved  in  Masoner  v.  Bell,  20  Okl.  623,  95  Pac.  241,  18  L.  B.  A. 
(n.  s.)  166,  reafElrming  rule  where  on  delivery  of  goods  payment  was 
refused  but  goods  were  appropriated  by  vendee;  Darden  v.  Gallaghan, 
(Cal.),  31  Pac.  263,  in  suit  for  conversion  of  goods,  agreement  under 
which  goods  were  to  remain  with  seller  until  a  certain  time  and  be 
paid  for  on  delivery  was  not  a  contract  of  sale  but  an  agreement  to 
sell. 

Bales  of  Property  not  Then  in  Existence.  See  note,  81  Am.  St. 
Bep.  44,  45. 

Implied  Warranty  of  Quality.  See  notes,  102  Am.  St.  Bep.  612; 
14  L.  B.  A.  492. 

Sales.    See  note,  100  Am.  St.  Bep.  705. 

76  CaL  222-228,  18  Pac.  253,  CITY  OF  NAPA  v.  EASTEBBY. 

Provision  Belatlng  to  Style  of  enacting  clause  of  ordinances  is 
merely  directory. 

Approved  in  Best  v.  Broadhead,  18  Idaho,  20^  108  Pac.  336,  uphold- 
ing enacting  clause  of  village  ordinance  not  in  the  language  pre- 
scribed by  statute,  but  showing  intention  and  declaration  of  village. 

76  Cal.  230-234,  18  Pac  386,  HtTOHES  ▼.  WHEELEB. 

Judgment  will  not  be  Beversed  for  Mere  Error  if  party  appealing 
was  not  injured  thereby. 

Approved  in  Spear  v.  United  Bailroads,  16  Cal.  App.  665,  117  Pac. 
969,  applying  rule  in  personal  injury  case;  Bechtel  v.  Chase,  156  Cal. 
712,  106  Pac.  83,  where  the  judgment  rendered,  regardless  of  rulings 
complained  of,  was  the  only  one  that  could  have  been  properly  ren- 
dered, alleged  errors  were  not  prejudicial;  Hamlin  v.  Pacific  By.  Co., 
150  Cal.  783,  80  Pac.  1112,  in  action  for  personal  injuries  inflicted 
by  car,  where  court  would  have  been  justified  in  instructing  jury 
plaintiff  was  guilty  of  contributory  negligence,  he  was  not  harmed  by 
erroneous  instruction  as  to  degree  of  care  required  of  him;  Neher 
V.  Hansen,  12  Cal.  App.  374,  107  Pac.  566,  refusing  to  reverse  order 
denying  new  trial  for  error  in  instruction  as  to  measure  of  damages 
for  deceit  in  procuring  purchase  of  stock,  where  verdict  could  not 
have  been  otherwise;  Compressed  Air  Co.  v.  West  San  Pablo  Co., 
9  Cal.  App.  363,  99  Pac.  532,  applying  rule  in  action  for  claim  and 
delivery,  where,  though  jury  disregarded  instruction  of  court  as  to 
damages  in  case  property  could  not  be  redelivered,  its  finding  was 
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beneficial  to  appellant;  Greene  ▼.  Mardock,  1  Cal.  App.  139,  81  Pac. 
994,  in  action  for  alander,  plaintiff  was  not  prejudiced  bj  erroneous 
instructions  where  nonsuit  should  have  been  granted. 

Manner  of  Pleading  Any  Particular  Issao  will  not  be  reviewed  on 
appeal  if  treated  as  properly  made  at  the  trial. 

Approved  in  Gervaise  ▼.  Brookins,  156  Cal.  112,  103  Pac.  333,  in 
action  of  ejectment  where  findings  show  case  was  tried  on  theory 
that  the  answer  put  in  issue  value  of  the  rents  and  profits,  sufficiency 
of  tbe  denials  cannot  be  raised  on  appeal. 

CoaclnaiYeneas  of  Establlslied  Boundaries.  See  note,  110  Am.  St. 
Bep.  679. 

76  Cal.  285-239,  18  Pac.  267,  SIEBBA  MILLXKa  ETC.  GO.  V.  HABT> 
FOBD  FIBE  IKS.  OO. 

Warranty  to  Fumlah  Water  Supply  must  be  clearly  provided  for  in 
policy. 

Beaffirmed  in  McEvoy  v.  Security  Fire  Ins.  Co.,  110  Md.  286,  132 
Am.  St.  Bep.  428,  73  Atl.  162,  22  L.  B.  A.  (n.  s.)  964. 

Warranty  In  Fire  Insurance  Policy  to  keep  watchman  on  premises 
must  be  complied  with. 

Approved  in  Bankin  v.  Amazon  Ins.  Co.  (Cal.),  25  Pac.  262,  evidence 
that  watchman  employed  by  insured  habitually  slept  in  building  three 
hundred  feet  away  from  property  showed  failure  to  comply  with 
condition  of  policy. 

76  OaL  240-242,  18  Pac.  269,  GLEABT  T.  0IT7  B.  B.  OO. 

Every  Error  is  Presumptively  Prejudicial  to  the  party  against  whom 
it  is  made. 

Approved  in  Taggart  v.  Bosch  (Cal.),  48  Pac.  1094,  applying  rule 
where  court  erred  in  excluding  cross-examination  and  it  did  not  ap- 
pear from  the  record  defendant  was  not  injured  thereby. 

In  Determining  Measure  of  Damages  for  negligent  killing,  jury 
may  consider  mental  anguish  and  suffering. 

Approved  in  Mize  v.  Bocky  Mt.  Bell  TeL  Co.,  38  Mont.  535,  129 
Am.  St.  Bep.  659,  100  Pac.  974,  upholding  instruction  in  action  for 
death  of  husband  that  jury,  in  estimating  damages,  may  consider 
pecuniary  loss  to  widow  by  reason  of  being  deprived  of  comfort,  pro- 
tection and  society  of  husband. 

Mental  Suffering  of  Parent  as  Element  of  damages  in  action  for 
death  of  child.     See  note,  2  L.  B.  A.  (n.  s.)  899. 

76  OaL  255-257,  18  Pac.  817,  BANDALL  y.  HUNTEB. 

Assumption  by  Partnership  of  Partners'  individual  debts.  See  note, 
29  L.  B.  A.  694. 

76  OaL  257-259,  18  Pac.  324,  McDONALD  ▼.  SWETT. 

Mistake  in  Name  of  a  Natural  Person  may  be  corrected  by  amend- 
ment of  pleading. 

Approved  in  Nisbet  v.  Clio  Min.  Co.,  2  Cal.  App.  441,  83  Pac.  1080, 
'misnomer  of  a  corporation  in  a  pleading  has  the  same  legal  effect  as 
misnomer  of  an  ii^dividual. 

Whether  Delay  in  Serving  Summons  justifies  dismissal  for  want  of 
prosecution   rests  in  discretion  of  court. 

Approved  in  I/uke  v.  Bennion,  36  Utah,  64,  106  Pac.  713,  under  Com- 
piled I/awB  of  1888|  sections  35,  44  et  eeq.,  where  summons  was  issued 
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within  a  year,  it  was  not  required  to  be  served  within  that  time,  but 
within  a  reasonable  time. 

Default  Entered  Pending  Motion  to  dismiss  for  want  of  prosecution 
is  properly  entered. 

Approved  in  Mantle  ▼.  Casey,  31  Mont.  414,  78  Pac.  593,  upholding 
default  entered  for  failure  to  appear  or  answer  pending  motion  to 
quash  service  of  summons. 

76  CaL  260-268»  18  Pac.  372,  aBIFFITH  v.  BBOWN. 

To  Constitute  Estoppel  in  Pais,  Conduct  must  have  been  with  ex- 
press intent  to  deceive  or  such  negligence  as  to  amount  to  constructive 
fraud. 

Approved  in  Lindley  v.  Blumberg,  7  Cal.  App.  147,  93  Pac.  898, 
where  husband  prior  to  making  lease  of  premises  with  option  to  pur- 
chase had  executed  unrecorded  deed  to  his  wife,  she  had  not  sufficient 
knowledge  of  h«r  husband's  acts  to  estop  her  from  setting  up  her 
prior  title. 

76  Cal.  264-268,  18  Pac.  381,  KNOX  ▼.  HIGBT. 

Sale  of  Property  for  Taxes  in  excess  of  amount  legally  due  and 
costs  is  void. 

Approved  in  Hotchkiss  v.  Hansberger,  15  Cal.  App.  606,  115  Pac. 
958,  applying  rule  where  tax  deed  containing  itemized  statement  of 
charges  showed  on  its  face  the  land  was  sold  for  one  dollar  and  forty 
cents  more  than  authorized  by  law;  Bimmer  v.  Hotchkiss,  14  Cal. 
App.  562,  tax  sale  for  fifty-two  cents  in  excess  of  proper  amount  was 
void. 

76  CaL  268-281,  18  Pac.  309,  PEOPLE  ▼.  BEIS. 

Defectiye  Voriflcation  to  Complaint  is  waived  by  answering  with- 
out objecting  to  its  sufficiency. 

Beaffirmed  in  Moore  v.  Hupp,  17  Idaho,  245,  105  Pac.  213. 

Mandamus  will  not  Lie  to  compel  public  officer  to  pay  money  not  in 
his  official  custody. 

Approved  in  Chicago  v.  People,  210  HI.  94,  71  N.  E.  820,  mandamus 
will  not  lie  to  compel  payment  of  salary  of  patrolman  where  city 
makes  no  appropriation  for  that  purpose,  or  when  such  an  appropria- 
tion has  been  unlawfully  exhausted;  State  v.  Spinney,  166  Ind.  286, 
76  N.  £.  973,  applying  rule  in  action  to  compel  county  treasurer  to 
pay  town  treasurer  balance  due  on  warrants  issued  by  county  auditor, 
where  such  county  treasurer  had  no  funds  it  was  his  duty  to  pay 
over. 

Taxes  may  be  Delinquent  for  a  Fixed  period  of  time  before  the  pen- 
alty for  such  delinquency  attaches. 

Approved  in  Ukiah  Guaranty  Co.  v.  Curry,  148  Cal.  258,  82  Pac. 
1049,  under  act  providing  for  payment  of  annual  license  tax  by  cor- 
porations, while  tax  becomes  delinquent  on  first  Monday  in  August, 
penalty  does  not  attach  until  list  is  turned  over  to  the  governor  and 
he  issues  proclamation. 

76  Cal.  281-286^  18  Pac.  332,  PEOPLE  ▼.  COX. 

Notes  of  Court  Beporter  and  His  Transcription  of  them  are  but 
prima  facie  evidence  of  mailers  therein  contained. 

Approved  in  People  v.  Izlar,  8  Cal.  App.  604,  97  Pac,  686,  uncertified 
excerpt  from  transcript  of  testimony  taken  by  reporter  whidi  failed 
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to  show  defendant  was  informed  of  his  right  to  eonnsel  did  not  nega- 
tive th«  fact  that  the  court  fully  informed  him  of  his  right. 

Stenograplier's  Notee  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  359. 

76  Oal.  291-294,  18  Pac.  325,  MABYE  ▼.  HABT. 

ProYlsioiis  of  Constitatlon  Should  be  Oonstrued  so  as  to  give  effect 
to  every  part  if  reasonably  possible. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  236,  92  Pac.  358,  con- 
struing Statutes  of  1907,  page  260,  chapter  214,  providing  for  change 
of  boundary  line  between  King  and  Fresno  counties  as  not  in  viola- 
tion of  Constitution,  article  IV,  section  6. 

ProTlaion  for  Payment  of  Taxes  on  mortgaged  property  does  not 
render  void  agreement  for  payment  of  interest  on  mortgage  debt. 

Approved  in  Hewitt  v.  Bean  (Cal.),  25  Pac.  756,  under  provisions  of 
mortgage  and  separate  agreement  mortgagor  did  not  agree  to  pay 
taxes  on  money  loaned. 

76  Cal.  294-299,  18  Pac.  407,  PEOPLE  ▼.  BOACH. 

Proceeding  Conunenced  Within  Five  Yearn  after  death  of  intestate 
to  declare  his  estate  has  escheated  to  state  is  premature. 

Distinguished  in  State  v.  Miller,  149  Cal.  210,  86  Pac.  610,  resident 
heirs  are  not  barred  ipso  facto  by  any  statutory  forfeiture;  Estate  of 
Piper,  147  Cal.  608,  82  Pac.  247,  parties  appealing  on  ground  court 
had  no  jurisdiction  did  not  show  they  were  parties  aggrieved  where 
they  had  failed  to  attack  finding  that  the  property  was  separate 
property. 

Alleged  Fact,  Impossible  In  Law,  is  not  admitted  by  demurrer. 

Approved  in  State  v.  Miller,  149  Cal.  209,  85  Pac.  610,  applying 
rule  to  complaint  alleging  deceased  left  "no  surviving  wife  or  kin- 
dred "  and  "there  are  no  heirs  to  take  said  estate." 

It  is  a  Presumption  of  Law  that  every  intestate  has  left  someone 
entitled  to  claim  as  his  heir. 

Approved  in  State  v.  Superior  Court,  148  Cal.  57,  82  Pac.  673,  2  L. 
B.  A.  (n.  8.)  643,  a  notice  filed  in  probate  proceedings  that  the  state 
claims  the  property  on  the  ground  deceased  left  no  surviving  heirs 
is  not^an  allegation  of  the  fact  that  he  left  no  such  heirs. 

Modified  in  State  v.  Miller,  149  Cal.  211,  85  Pac.  610,  it  is  unneces- 
sary in  escheat  proceedings  to  offer  evidence  in  support  of  allegation 
that  there  are  no  heirs. 

76  Oal.  299-303,  18  Pac.  394,  SWAIN  V.  BTJBNETTE. 

If  Vendor  has  Any  Interest  in  the  property  he  contracts  to  con- 
vey, he  may  be  compelled  to  perform  the  contract  as  far  as  he  can. 

Approved  in  Farnum  v.  Clarke,  14«  Cal.  618,  84  Pac.  170,  uphold- 
ing right  of  vendee  to  maintain  action  for  specific  performance 
against  vendor  who  had  contracted  to  locate  public  land  and  pro- 
cure title  and  who  had  filed  locations  and  taken  the  steps  required 
by  law  to  procure  good  title. 

Bight  of  Vendee  to  Specific  Performance  with  abatement  from 
price  where  vendor  unable  to  give  clear  title.  See  note,  10  L.  B.  A. 
(n.  s.)  118. 

76  Oal.  304-305,  18  Pac.  329,  BUTE  v.  POTTS. 

Degree  of  Care  and  Skill  Whlcb  Pbyaician  or  surgeon  must  exer- 
cise.   See  note,  37  L.  B.  A.  838. 
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76  OaL  318-322,  18  Pac.  873,  DIGGINS  ▼.  BBOWN. 

In  Araestdng  Oost  of  Street  Work  to  different  pieces  of  property 
liable  therefor,  omission  of  one  lot  vitiates  whole  assessment. 

Approved  in  Pacific  Paving  Oo.  v.  Verso,  12  Gal.  App.  369,  107 
Pac.  596,  where  assessment  was  levied  in  manner  not  authorized  bj 
statute,  owners  were  not  required  to  appeal  to  board  of  supervisors 
to  correct  assessment;  Ghilders  v.  Holmes,  95  Mo.  App.  160,  63  S. 
W.  1048,  where  one  property  owner  elected  to  do  street  work  in 
front  of  his  property  by  private  contract,  the  fact  that  a  portion  of 
such  work  was  included  in  city  contract  rendered  latter  contract 
wholly  void. 

Distinguished  in  Bowling  v.  Altschul  (Gal.),  33  Pac.  496,  assess- 
ment was  not  so  totally  void  that  it  could  not  have  been  amended 
))j  order  of  city  council  under  act  of  March  13,  1885,  page  147,  sec- 
tion 11. 

Defects  In  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  B.  A.  919. 

Superiority  of  Uen  of  Local  Assessment  over  prior  lien.  See  note, 
35  L.  B.  A.  375. 

76  Oal.  323-324,  18  Pac.  396,  LABKIN  ▼.  LABKIN. 

An  Appeal  cannot  be  Taken  from  an  order  refusing  to  vacate  an 
appealable  order. 

Approved  in  Title  Ins.  etc.  Go.  v.  Galifornia  Dev.  Go.,  159  Gal. 
487,  114  Pac.  839,  order  denying  intervenor's  motion  to  vacate  order 
appointing  receiver  in  action  to  foreclose  lien  of  deed  of  trust  is 
not  an  appealable  order. 

76  Oal.  328-^353,  19  Pac.  161,  PEOPLE  ▼.  OOLDENSON. 

Indictment  will  not  be  Set  Aside  for  mere  irregularity  in  forma- 
tion and  impanelment  of  grand  jury. 

Approved  in  People  v.  Hatch,  13  Gal.  App.  526,  109  Pac.  1099,  up- 
holding indictment  where  most  of  the  grounds  relied  on  by  appel- 
lant were  mere  irregularities  and  the  others  were  grounds  of  chal- 
lenge that  could  only  be  relied  on  by  one  held  to  answer  before 
finding  of  indictment;  Thomas  v.  Territory,  11  Ariz.  187,  89  Pac.  592, 
where  additional  jurors  summoned  had  not  served  as  jurors  on  reg- 
ular list  within  previous  twelve  months,  failure  of  court  to  include 
such  requirement  in  its  order  was  a  mere  irregularity. 

When  Bias  of  Witness  is  Shown,  the  reason  therefor  is  of  no  con- 
cern to  the  jury. 

Approved  in  State  v.  Stevens,  16  S.  D.  319,  92  N.  W.  423,  in  pros- 
ecution of  bank  cashier  for  receiving  money  after  bank's  insolvency, 
a  witness  who  admitted  on  cross-examination  he  was  prejudiced 
against  accused  could  not  be  interrogated  by  prosecution  as  to  cause 
of  hostility. 

Statements  In  Bill  of  Exceptions  must  be  taken  by  appellate  court 
as  absolute  verity. 

Approved  in  People  v.  Izlar,  8  Gal.  App.  603,  97  Pac.  686,  apply- 
ing rule  where  defendant  did  not  avail  himself  of  remedy  provided 
by  law  for  party  who  claims  trial  judge  refused  to  settle  bill  of 
exceptions  in  accordance  with  facts. 

Oonsideration  of  Application  for  change  of  venue  may  be  post- 
poned until  attempt  is  made  to  impanel  jury^  with  leave  to  renew 
application. 
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Approved  in  People  t.  Staples,  140  CaL  412,  80  Pac.  888,  defend- 
ant's failure  to  renew  his  motion  for  change  of  venue  where  it  was 
only  temporarily  denied  was  an  abandonment  and  waiver  of  it. 

Accused  cannot  Secure  Continuance  by  emplojing  counsel  who  at 
time  of  employment  have  engagements  which  will  preclude  their 
attendance. 

Approved  in  State  v.  Turner,  122  La.  ^73,  47  So.  6S6,  accused  was 
not  entitled  to  postponement  of  trial  because  of  other  professional 
engagements  of  his  counsel  which  existed  at  time  of  employment. 

Continuance  in  Criminal  Cases  for  absence  of  witnesses.  See  note^ 
122  Am.  St.  Bep.  746. 

Court  may  Appoint  Attorneys  for  a  defendant  in  a  criminal  ac- 
tion when  counsel  engaged  by  him  are  absent. 

Approved  in  State  v.  Kenny,  77  S.  0.  239,  57  S.  is.  860,  where, 
on  date  set  for  trial,  counsel  for  defendant  being  sick,  the  court 
appointed  counsel  and  continued  case  and  on  adjourned  day  original 
counsel  appeared  and  tried  case,  no  reversible  error  was  committed. 

It  la  Within  the  Discretion  of  the  judge  to  determine  whether  or 
not  leading  questions  should  be  allowed. 

Approved  in  People  v.  Gregory,  8  Cal.  App.  745,  97  Pac.  915,  court 
did  not  abuse  its  discretion  in  allowing  certain  leading  questions 
relating  to  revolting  circumstance  to  be  put  to  prosecutrix,  a  mere 
child. 

Compelling 'a  Prisoner  to  Stand  up  for  identification  is  not  invad- 
ing his  constitutional  exemption  from  testifying  ag^ainst  himself. 

Approved  in  Magee  v.  State,  92  Miss.  875,  46  So.  532,  compelling 
accused  to  put  his  foot  in  a  track  found  near  place  where  crime  was 
aUeged  to  have  been  committed  was  not  objectionable;  State  v. 
Buck,  194  Mo.  435,  92  S.  W.  712,  action  of  court  in  permitting  two 
accomplices  to  be  brought  into  court  to  see  if  witness  could  identify 
them  as  persons  with  defendant  at  time  of  assault  was  entirely 
proper;  State  v.  Gartrell,  171  Mo.  510,  71  S.  W.  1050,  upholding  ac- 
tion of  court  in  permitting  son  of  *  defendant,  who  was  jointly  in- 
dicted with  him  for  murder,  to  be  brought  into  court  for  identifica- 
tion as  the  person  who  was  with  defendant;  Thornton  v.  State,  116 
Wis.  d4a,  98  Am.  St.  Bep.  924,  93  N.  W.  1109,  in  prosecution  for 
assault  with  intent  to  commit  rape,  evidence  of  comparison  of  shoe 
of  accused  with  tracka  left  in  snow  near  place  of  assault  was  no 
invasion  of  personal  rights. 

Compelling  Accused  to  Perform  Acts  and  submit  person  to  inspec- 
tion and  examination.  See  notes,  94  Am.  St.  Bep.  337;  28  L.  B.  A. 
701. 

CnmnlatlTe  Evidence  as  Cronnd  for  new  trial.  See  note,  14  L.  B. 
A.  609. 

Eyidence  and  InstmctiQmi  as  to  Character  of  accused.  See  note, 
20  L.  B.  A.  616. 

Sui&clency  of  Bvldence  Before  Orand  Jury  to  sustain  indictment. 
See  note,  28  L.  B.  A.  327. 

Expert  Opinions  as  to  Sanity  or  insanity.  See  note,  39  L.  B.  A. 
813. 

Scientific  Books  and  TreatlBes  as  evidence.  See  note,  40  L.  B.  A. 
562. 
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76  0«1.  364-355,  18  Pac  384,  OOOK  ▼.  O&AND  LODGE. 

TIum  to  Appeal  from  Judgment  begins  to  run  from  time  of  the 
actual  entry. 

Approved  in  Bunting  ▼.  Salz  (Cal.),  22  Pac.  1132,  appeal  from 
judgment  taken  more  than  one  year  after  entry  of  judgment  must  be 
dismissed;  Stutsman  v.  Sharpless,  125  Iowa,  338,  101  N.  W.  106,  ap- 
peal taken  within  six  months  from  date  judgment  entered  nunc  pro 
tunc  was  actually  recorded  was  in  time. 

Appeal  Taken  from  Judgment  prior  to  date  of  its  actual  entry 
will  be  dismissed  as  premature. 

Beaffirmed  in  Pedley  v.  Werdin  (€al.}i  99  Pac.  975. 

Entry  or  Record  NeceaMry  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

76  OaL  355-359,  18  Pac.  403,  SHADBT7BNE  ▼.  DALT. 

Forbearance  to  Take  Legal  Proceedings  is  a  good  consideration  for 
promise  to  pay  debt  of  another. 

Approved  in  Castle  v.  Smith,  17  Haw.  37,  where  no  definite  time 
was  fixed  for  duration  of  forbearance,  it  should  be  for  a  reasonable 
time. 

Forbearance  to  Sue  as  Consideration  for  third  person's  promise  to 
pay  existing  obligation.     See  note,  19  L.  B.  A.  (n.  s.)  844. 

Specification  of  Particolar  Errors  of  law  on  which  appellant  relies 
need  not  be  contained  in  bill  of  exceptions. 

Approved  in  Martin  v.  Southern  Pacific  Co.,  150  Cal.  IvSl,  88  Pac. 
704,  specification  in  notice  of  intention  to  move  for  new  trial  em- 
bodied in  bill  of  exceptions,  that  motion  would  be  made  on  account 
of  errors  in  law  occurring  at  the  trial,  was  all  that  was  necessary; 
Humphrey  v.  Whitney,  17  Idaho,  24,  103  Pac.  392,  court  cannot  re- 
view the  evidence  for  purpose  of  determining  whether  it  supports 
the  findings  and  judgment  in  absence  of  specifications  of  particulars 
in  bill  of  exceptions,  but  bill  of  exceptions  may  be  retained  for  pur- 
pose of  presenting  questions  of  law  for  review;  Nord  v.  Boston  etc. 
Min.  Co.,  30  Mont.  56,  75  Pac.  683,  where  plaintiff  saved  his  excep- 
tion to  ruling  granting  nonsuit,  and  settled  his  bill  containing  the 
testimony  and  his  exceptions,  he  had  right  to  urge  the  error  in  ap- 
pellate court;  Smith  Cable  Co.  v.  Madsen,  30  Utah,  300,  84  Pac.  886, 
applying  rule  where  assignments  of  error  were  filed  in  appellate 
court,  and  not  contained  in  bill  of  exceptions  presented  and  settled 
in  trial  court. 

76  CaL  360-372,  18  Pac.  379,  TUBIiOCK  IBBIQATION  DI8T.  ▼. 
WTTiTiTAMH. 

Laws  Providing  for  the  Organization  and  management  of  irrigation 
districts  are  constitutional. 

Approved  in  Anderson  v.  Grand  Valley  Irr.  Dist.,  35  Colo.  533,  85 
Pac.  316,  land  owners  within  irrigation  districts  organized  under 
irrigation  district  law  (Laws  1901,  p.  198,  c.  87)  were  not  deprived 
of  their  property  without  due  process  of  law;  Nampa  etc.  Irr.  Dist. 
V.  Brose,  11  Idaho,  484,  83  Pac.  503,  upholding  provisions  of  irriga- 
tion district  act  giving  court  jurisdiction  to  examine  and  determine 
all  proceedings  which  may  affect  legality  of  bond  issue;  Mound  City 
Land  &  Stock  Co.  v.  Miller,  170  Mo.  251,  253,  94  Am.  St.  Bep.  727, 
70  S.  W.  724,  725,  60  L.   B.  A.  190,  upholding  Bevised  Statutes  of 
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1899,  seetion  8251,  providing  for  the  establishment  of  drainage  dis- 
tricts. 

Irrigation  Districts  are  Quasi-public  Corporations. 

Approved  in  People  v.  San  Joaquin  etc.  Co.,  151  Cal.  805,  91  Pac. 
744,  agricultural  association  incorporated  under  Statutes  of  1880, 
page  62,  chapter  69,  is  a  public  corporation;  Mound  City  Land  A 
Stock  Co.  V.  MUler,  170  Mo.  266,  94  Am.  St.  Bep.  727,  70  S.  W. 
726,  60  L.  B.  A.  190,  corporations  organized  under  drainage  laws 
to  carry  them  into  effect  are  public  governmental  agencies,  and  in 
no  sense  private  corporations;  Idttle  W.  W.  Irr.  Dist.  v.  Preston,  46 
Or.  6,  78  Pac.  982,  irrigation  district  law  (Laws  1895,  p.  13)  provid- 
ing for  incorporation  of  irrigation  districts  does  not  authorize  the 
corporation  to  regulate  water  rights  belonging  to  private  individuals. 

General  Method  of  Fixing  Values  and  making  assessments  for  gen- 
eral tax  purposes  does  not  apply  to  levies  for  local  improvements. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Pioneer  Irr.  Dist.,  16  Idaho, 
608,  102  Pac.  915,  upholding  power  of  irrigation  district  to  assess 
property  of  railroad  corporation  within  its  territory. 

Legislature  may  Compel  Land  Owner  by  taxation  to  pay  for  bene- 
fits accruing  from  improvements  affecting  a  community. 

Approved  in  Billings  Sugar  Co.  v.  Fish,  40  Mont.  269,  106  Pac. 
570,  20  L.  B.  A.  (n.  s.)  973,  upholding  special  assessments,  for  the 
construction  of  a  drainage  system  levied  on  the  land  specially  ben- 
efited. 

Boards  or  Bodies  to  Which  Power  of  taxation  delegable.  See  note, 
15  L.  B.  A.  (n.  s.)  65. 

Miscellaneous. — Cited  in  In  re  Madera  Irr.  Dist.,  92  Cal.  341,  28 
Pac.  284,  27  Am.  St.  Bep.  106,  14  L.  B.  A.  755. 

76  CaL  372-S76,  18  Pac.  886,  PAQE  ▼.  SUPEBIOB  COUBT. 

Dismissal  of  Action  by  Plaintiff  is  not  complete  until  judgment 
of  dismissal  has  been  entered  in  judgment-book. 

Approved  in  Wood,  Curtis  k  Co.  v.  Missouri  etc  By.  Co.,  152 
Cal.  347,  92  Pac.  869,  under  Code  of  Civil  Procedure,  section  581, 
as  amended,  entry  of  simple  order  of  dismissal  in  minutes  of  court 
is  all  that  is  required;  State  v.  Hines,  14S  Mo.  App.  307,  128  S.  W. 
253,  where  plaintiff  has  merely  filed  in  open  court  a  memorandum 
dismissing  case,  it  is  still  pending  and  available  under  plea  in 
abatement  of  second  suit. 

Distinguished  in  MiUer  v.  Northern  Pac.  By.  Co.,  30  Mont.  292, 
294,  295,  76  Pac.  692,  693,  694,  when  plaintiff  has  filed  praecipe  with 
clerk  for  dismissal  of  action  and  clerk  has  entered  dismissal  on 
register  of  actions,  court  has  no  jurisdiction  except  for  purpose 
of  entering  judgment   for   costs  if  defendant  so   demands. 

Entry  or  Becord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  625. 

76  CaL  378-380,  18  Pac.  406»  DBAGHICE VICU  ▼.  VT7LICEVICU. 

Submission  of  Cause  to  Arbitration  pending  action  thereon, 
operates  as  a  dismissal  of  the  action. 

Approved  in  Goodwin  v.  Merchants'  ft  Bankers'  Mut.  Ins.  Co.,  118 
Idaho,  605,  92  N.  W.  895,  plaintiff,  having  been  induced  to  dismiss 
action  on  fire  policy,  by  voluntary  offer  of  defendant  to  set  aside 
original  award  and  rearbitrate,   defendant  could  not  refuse  to  so 
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arbitrate    and   fall  baek  upon   clause   of   polioy   limiting   time   to 
commence  action  to  six  months. 

76  OaL  381-884,  18  Pac.  399,  THOMSON  T.  WHITB. 

There  can  be  but  One  Final  Judgment  in  cause. 

Approved  in  Doudell  v.  Shoo,  159  Cal.  454,  114  Pac.  582,  in  suit  for 
partnership  accounting,  giving  of  bond  to  stay  execution  on  "inter- 
locutory decree"  first  entered  did  not  prevent  court  from  carrying 
such  decree  into  effect  by  a  further  decree. 

Conclufliveness  of  Prior  Deciaioni  on  subsequent  appeahi.  See  note, 
34   L.   B.   A.   846. 

76  CaL  387-994,  9  Am.  St  Bep.  211,  18  Pac.  391,  SANTA  OLABA 
VALUSY  MILL  00.   V.   HATBS. 

Contracts  Contrary  to  the  Policy  of  express  law  are  invalid. 

Approved  in  Grogan  v.  Chaffee,  156  Cal.  613,  105  Pac.  747,  27 
L.  B.  A.  (n.  s.)  395,  contract  by  which  retailer,  buying  olive  oil 
from  manufacturer,  was  required  to  maintain  a  standard  selling 
price  was  not  invalid;  Benicia  Agricultural  Works  v.  Estes  (CaL), 
32  Pac.  940,  applying  rule  in  action  to  foreclose  mortgage  given 
as  security  for  the  performance  of  an  unlawful  contract;  Anderson 
V.  Shawnee  Com.  Co.,  17  Okl.  245,  87  Pac.  319,  applying  rule  to 
lease  by  which  one  company  engaged  in  compression  of  cotton  leased 
their  entire  property  to  another  company,  and  bound  themselves  not 
to  engage  in  the  compress  business  in  a  territory  practically  un- 
limited. 

If  Legal  and  Illegal  Stixmlations  in  a  contract  are  indivisible,  the 
whole   contract  must  fall. 

Approved  in  Lingle  v.  Snyder,  160  Fed.  630,  87  C.  C.  A.  529, 
where  contract  for  leasing  of  grazing  lands  consisted  of  two  writings 
executed  at  same  time,  embracing  lands  owned  by  plaintiff  and  public 
lands,  action  could  not  be  maintained  for  breach  of  contract  as  to 
lands  of  which  plaintiff  was  owner. 

-  Contracts,  Consideration  for  Which  has  partly  failed,  or  is  partly 
illegal.     See  note,  117  Am.  St.  Bep.  497,  501. 

Illegal  Contracts.  See  notes,  80  Am.  St.  Bep.  80;  79  Am.  St. 
Bep.  965. 

Instance  of  Contract  for  Combination  among  lumber  merchants 
held  invalid  as  in  restraint  of  trade. 

Distinguished  in  California  Baisin  Growers'  Assn.  v.  Abbott,  160 
Cal.  608,  117  Pac.  771,  in  action  by  association  organized  to  act 
as  agent  in  handling  and  disposing  of  raisins  and  which  had  con- 
tracted with  growers  for  sale  of  their  crops,  for  accounting,  answer 
that  plaintiff  was  determined  to  secure  contracts  for  eighty-five  per 
cent  of  entire  crop  did  not  permit  evidence  that  association  organized 
to  secure  raisin  monopoly. 

Validity  of  Contract  Oivlng  Ezclnsive  local  right  to  handle  goods. 
See  note,  9  L.  B.  A.  (n.  s.)  503. 

76  Cal.  394r-396,  18  Pac.  598,  BEBNIAUD  T.  BEECHEB. 

Evidence  of  General  Beputatlon  as  to  ownership  is  inadmissible  to 
prove  title. 

Approved  in  State  v.  McGinnis,  56  Or.  167,  108  Pac.  134,  under 
statute,  common  reputation  of  accused's  ownership  of  house  alleged 
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to  hay*  been  nsed  as  house  of  ill-fame  is  admissible  to  prove  owner- 
ship thereof;  Terminal  Co.  v.  Jacobs,  109  Tenn.  739,  72  &  W.  957,  61 
L.  B^  A.  188,  it  was  error  to  permit  witness  to  state  that  the  engrines 
whieh  committed  the  nuisance  compliined  of,  belonged,  by  general 
repatation,  to  the  company  sued. 

Miscellaneous. — Cited  in  Bemiaud  ▼.  Beeoher  (Oal.),  22  Pae.  1151, 
on  subsequent  appeal. 

76  Cal.  39&-399,  18  Pac.  864,  BX7BBIS  v.  FITOH. 

DlTiaioii  Line  Between  Properties  may  become  established  by  long- 
continued   acquiescence   and  occupation  according   thereto. 

Approved  in  Deidrieh  ▼.  Simmons,  75  Ark.  405,  406,  87  S.  W.  651, 
upholding  rule  where  adjoining  owners  haying  agreed  on  fence  as 
division  line^  one  of*  them  made  valuable  improvements  relying 
thereon  without  his  rights  being  questioned  for  thirteen  years;  Stein- 
hilber  v.  Holmes,  68  Kan.  611,  75  Pae.  1021,  agreement  as  to 
boundary  lines,  followed  by  possession,  is  not  obnoxious  to  the  stat- 
ute of  frauds;  Adams  v.  Child,  28  Nev.  185,  88  Pac.  1088,  applying 
rule  where  parties  had  acquiesced  in  location  of  line  fence  for  forty 
years  after  location  of  true  line  was  known. 

Conclufliveness  of  Established  Boundaries.  See  note,  110  Am.  St. 
Bep.  685. 

Adverse  Possession  Due  to  Ignorance  or  mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  834. 

76  Oal.  400-401,  18  Pac.  424,  PEOPLE  ▼.  PEAB80N. 

Motion  to  Set  Aside  a  Judgment  as  void  is  a  direct  attack. 

Distinguished  in  Estate  of  Davis,  151  Cal.  324,  121  Am.  St.  Bep. 
105,  86  Pac.  185,  attack  on  order  appointing  administrator  made  after 
lapse  of  time  for  appeal,  and  in  answer  to  application  for  distribu- 
tion of  estate  is  a  collateral  attack  on  such  order. 

Judgment  Bendered  on  CTonstmctiye  Seryico  by  publication  with- 
out affidavit  or  order  of  publication  is  void. 

Approved  in  Stoneman  y.  Bilby,  43  Tez.  Civ.  App.  297,  96  S.  W. 
52,  in  suit  to  foreclose  nonresident  owner  for  delinquent  taxes,  cita- 
tion by  publication  is  unauthorized  except  on  filing  of  proper  affidavit. 

Belief  from  Judgments  Bendered  on  publication  of  process.  See 
note,  16  L.  B.  A.  361. 

76  Oal.  401-404,  18  Pac  410,  MAGUIBE  y.  BE  FBEMEBY. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  102;  4 
Cof.  Prob.  44. 

76  OaL  404-414,  18  Pac.  599,  CAIilFOBNIA  CENTBAIa  BY.  CO.  ▼. 
HOOPEB. 

Transferee  of  Sabject  Matter  of  Suit  may  continue  action  in  name 
of  original  party,  or  request  a  substitution. 

Approved  in  Western  Union  Tel.  Co.  v.  Pennsylvania  B.  Co.,  195 
U.  S.  601,  25  Sup.  Ct.  150,  49  L.  Ed.  332,  1  Ann.  Cas.  533,  telegraph 
company,  as  lessee  of  another  telegraph  company,  cannot  exercise  the 
rights  of  eminent  domain  of  its  lessor;  Oregon- Washington  B.  &  N. 
Co.  V.  Wilkinson,  188  Fed.  367,  transfer  of  railroad  to  another  does 
not,  under,  Washington  code,  abate  condemnation  proceedings  insti- 
tuted by  transferring  company;  Contra  Costa  Water  Co.  v.  Van  Bens- 
selaer,  155  Fed.  141,  142,  where  a  corporation  entitled  to  exercise  the 
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rigbts  of  eminent  domain  succeeded  to  the  ownership  of  the  property 
of  a  like  corporation  whieh  had  commenced  proceedings  for  that  pur- 
pose, it  had  the  right  to  continue  such  proceedings;  Sykes  v.  Beck, 
12  N.  D.  252,  96  N.  W.  846,  denying  motion  to  dismiss  appeal  in  name 
of  original  defendant,  where,  after  judgment  and  before  appeal,  he 
had  assigned  subject  matter  of  action. 

Condemnation  of  %  Particular  Bonte  for  railroad  purposes  is  not 
rendered  unnecessary  by  existence  of  another  route  equally  good. 

Approved  in  American  Tel.  &  Tel.  Go.  v.  St.  Louis  Iron  Mountain 
A  S.  By.  Co.,  20i2  Mo.  677,  101  S.  W.  582,  in  proceedings  by  telephone 
company  to  condemn  easement  on  right  of  way  of  railroad,  the  rail- 
road c(mld  not  question  the  good  taste  and  propriety  of  plaintiff's 
selection  of  route. 

Effect  of  Consolidatioii  of  OorporaUoiuk  See  note,  89  Am.  St.  Bep. 
648. 

76  CaL  416-433,  9  Am.  St.  Bep.  216,  18  Pac  758,  WHEATON  T. 
NOETH  BBITISH  ETC.  INS.  00. 

Clauae  in  Policy  That  No  Waiver  of  conditions  can  be  made  by 
agent  except  by  indorsement  does  not  refer  to  stipulations  to  be  per- 
formed after  lose  has  occurred. 

Approved  in  MisOulIough  v.  Home  Ins.  Co.,  155  Cal.  664,  102  Pac.  816, 
where, adjuster  of  company  informed  insured  within  sixty  days  after 
loss  that  sworn  proofs  were  not  actually  necessary  and  he  would 
settle  just  the  same,  the  company  waived  the  requirement  of  written 
and  sworn  proof  of  loss. 

Waiver  of  Provisions  of  Nonwaiver  or  written  waiver  of  conditions 
and  forfeitures  in  policies.     See  note,  107  Am.  St.  Bep.  117,  132. 

When  Insured  Acts  in  Oood  Faith,  misstatements  in  application  for 
insurance  will  not  be  fatal  to  policy. 

Approved  in  Lyon  v.  United  Moderns,  148  Cal.  476,  113  Am.  St. 
Bep.  291,  83  Pac.  807,  4  L.  B.  A.  (n.  s.)  247,  where  report  was  made 
out  by  medical  examiner  of  insurer,  and  insured  was  not  asked  to  read 
it  or  do  anything  but  sign  it,  company  was  estopped  to  assert  falsity 
of  answers;  Parrish  v.  Bosebud  Min.  Ss  Milling  Go.  (Gal.),  71  Pac. 
695,  where,  because  insurance  company's  agent  inserted  false  answers 
in  application,  such  answers  could  be  no  defense  to  action  on  the 
policy,  the  falsity  of  such  answers  was  a  good  defense  to  a  policy 
issued  by  another  company  on  same  property,  based  on  such  applica- 
tion. 

By  Asking  for  and  Becelving  Proofs  of  loss,  insurer  does  not  waive 
its  right  to  declare  a  forfeiture  of  the  policy. 

Approved  in  Elhart  v.  Padflc  Mutual  Life  Ins.  Go.,  47  Wash.  663, 
92  Pac.  420,  applying  rule  where  insurer,  after  receiving  an  affidavit 
showing  insured  had  met  his  death  while  engaged  in  occupation  pro- 
hibited by  policy,  sent  out  second  set  of  blanks  on  which  to  m^ke 
proofs  of  death;  Burdick  v.  Modern  Woodmen  of  Am.,  47  Wash.  575, 
92  Pac.  440,  mutual  benefit  insurance  society  did  not  waive  its  right 
to  avoid  payment  of  claim  because  of  false  representations  in  appli- 
cation of  assured,  where,  by  mistake,  clerk  of  society  had  sent  out 
notice  stating  claim  had  been  allowed  and  calling  for  payment  of 
assessment. 

Waiver  of  Proof  of  Ijoss.    See  note,  80  Am.  St.  Bep.  ^19. 

Effect  of  Knowledge  by  Insurer's  Agent  of  falsity  of  statements  in 
application.    See  note,  16  L.  K.  A.  34, 
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Effect  of  AgenVB  Insertion  in  Application  of  f ahe  answers  to  ques- 
tions eorreetly  answered  by  insured.     See  note,  4  L.  B.  A.  (n.  s.)  608. 
Ufo  Insorance.    See  note,  80  Am.  St.  Bep.  171* 
Warranty.    See  note,  140  Am.  St.  Bep.  884. 

76  Oal.  434-436,  18  Pac.  412,  HOLIiANB  ▼.  WILSON. 

Plans  and  Speciflcations  Forming  Part  of  building  contract  must 
be  filed  in  office  of  county  recorder. 

Approved  in  Burnett  v.  Glas,  154  Cal.  255,  97  Pac.  425,  where 
building  contract  referred  to  plans  and  specifications  to  be  kept  and 
remain  in  the  office  of  the  architect,  the  contract  was  void  because 
of  failure  to  file  such  plans  and  specifications  with  the  contract. 

76  Cal.  436-454,  18  Pac.  413,  PEOPLE  ▼.  HENSHAW. 

Laws  Whidi  Apply  to  but  One  Class  are  not  for  that  reason  obnox- 
ious as  special  legislation.. 

Approved  in  Clute  v.  Turner,  157  Cal.  78,  106  Pac.  242,  upholding 
act  of  1889  for  laying  out,  opening,  etc.,  any  street,  square,  alley, 
etc.,  within  municipalities,  and  to  condemn  property  for  that  purpose; 
Johnson  v.  Qunn,  148  Cal.  749,  84  Pac.  666,  upholding  County  Gov- 
ernment Act,  section  184,  subdivision  13  (Stats.  1897,  p.  538,  c  177), 
as  amended  by  Statutes  of  1901,  page  750,  chapter  234,  regulating 
compensation  of  justices  of  the  peace  in  townships  of  twenty-seventh 
class  of  counties;  £x  parte  Sohncke,  148  Cal.  266,  113  Am.  St.  Bep. 
236,  82  Pac.  958,  2  L.  B.  A.  (n.  s.)  813,  act  of  March  20,  1905  (Stats. 
1905,  p.  422,  c.  354),  regulating  interest  on  chattel  loans  is  unconsti- 
tutional; Title  Insurance  &  Trust  Co.  v.  Lusk,  15  Cal.  App.  362,  115 
Pac.  56,  procedure  under  act  of  1909  (Stats.  1909,  c.  684),  regarding 
condemnation  proceedings,  may  not  be  said  to  be  sx)ecial  because  it  is 
peculiar  to  the  character  of  action  as  to  which  it  is  prescribed;  Union 
Ice  Co.  V.  Bose,  11  Cal.  App.  361,  104  Pac.  1008,  upholding  Statutes 
of  1901,  page  95,  chapter  81,  section  2,  creating  police  courts  in  cities 
of  the  one  and  one-half  class,  and  giving  them  jurisdiction  of  all  mis* 
demeanors;  Johnson  v.  Gunn  (Cal.  App.),  84  Pac.  373,  County  Govern- 
ment Act,  section  184,  subdivision  13,  as  amended  by  Statutes  of  1901, 
page  750,  chapter  234,  regulating  compensation  of  justices  of  the 
peace  in  townships  of  twenty-seventh  class  of  counties,  is  unconstitu- 
tional as  special  legislation;  £z  parte  Owens,  148  Ala.  407,  121  Am. 
St.  Bep.  67,  42  So.  677,  8  L.  B.  A.  (n.  s.)  888,  upholding  acts  of  1903, 
page  117,  providing  for  change  of  county  seats  and  making  provision 
for  all  of  the  counties  according  to  their  several  needs;  State  v. 
Thompson,  142  Ala.  110,  38  So.  683,  election  law  of  1903  (acts  1903, 
page  438)  is  a  general  law,  even  if  it  be  admitted  section  106  excepts 
out  of  its  operation  those  localities  which  have  special  election  laws 
as  to  certain  officers. 

76  Cal.  457-460,  18  Pac.  421,  BUDDLE  ▼.  GIVENa 

Want  of  Continued  Change  of  Possession  avoids  sale  of  personal 
property  as  against  creditors. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac.  796,  where  step- 
father continued  to  live  on  ranch  with  stepson  after  giving  him  bill 
of  sale  of  hogs  and  sheep  on  ranch,  together  with  lease  of  ranch  which 
wsa  never  recorded,  such  bill  of  sale  was  void  as  to  creditors. 
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76  OaL  460-465,  0  Am.  8t  B^.  2S8»  18  Pac  426,  PEOPLE  T.  HAK8EL. 
MAN. 

Meie  Knowledge  by  Owner  that  his  property  1b  to  be  burglarized, 
followed  by  inaction  on  his  part,  is  not  consent. 

Approved  in  State  v.  Currie,  13  N.  D.  660,  112  Am.  St.  Bep.  687, 
102  N.  E.  877,  60  L.  B.  A.  405,  applying  rul«  where  owner  was  in- 
formed by  detective  that  his  building  would  probably  be  burglarized 
by  a  person  acting  with  the  apparent  assistance  of  himself. 

Larceny — Effect  of  Owner's  Oondnct  in  intentionally  facilitating 
taking.    See  note,  7  L.  B.  A.  (n«  a.)  757. 

Instigation  or  Consent  to  Crime  for  purpose  of  detecting  criminal 
as  defense  to  prosecution.    See  note,  25  L.  B.  A.  341,  343. 

Information  for  Larceny  which  fails  to  aver  ownership  of  stolen 
property  is  fatally  defective. 

Approved  in  People  v.  Cleary,  1  Oal.  App.  52,  53,  81  Pac.  753,  754, 
indictment  charging  the  taking  by  force  of  money  from  the  "person 
and  possession"  of  the  prosecutor  was  insufficient. 

"Inducement''  and  ^'Opportunity"  to  Commit  a  crime  are  not  equiva- 
lent terms. 

Approved  in  State  v.  Littooy,  52  Wash.  95,  100  Pac.  173,  upholding 
rule  where  party  went  to  office  of  one  practicing  dentistry  without  a 
license,  had  him  fill  a  cavity  and  paid  him  for  the  service. 

Larceny.    See  note,  88  Am.  St.  Bep.  597,  598. 

76  CaL  465-468,  18  Pac.  645,  WBIGHT  ▼.  MIX. 

Performance  of  Obligation  by  or  on  Behalf  of  one  from  whom  per- 
formance is  due  extinguishes  it. 

Approved  in  Crystal  v.  Hutton,  1  Cal.  App.  264,  81  Pac.  1116,  where 
surety  after  paying  note  accepted  assignment  thereof,  he  could  only 
maintain  action  against  maker  for  indemnity;  Yule  v.  Bishop  (Cal.), 
62  Pac.  70,  indorser  of  corporation's  note,  who,  upon  paying  same, 
took  an  assignment  thereof  from  payee,  could  not  maintain  action  to 
enforce  statutory  liability  of  stockholders  for  such  debt. 

76  CaL  460-472,  9  Am.  St.  Bep.  242, 18  Pac  429,  BABB  v.  O'DONMELL. 

No  Express  Trust  in  Land  conveyed  by  deed  absolute  can  be  created 
by  parol  agreement. 

Approved  in  Kinley  v.  Thelen,  158  Cal.  183,  110  Pac.  516,  where  land 
was  conveyed  by  deed  absolute  subject  to  parol  trust,  trustee  was 
under  no  obligation  to  prevent  sale  of  land  for  taxes. 

Creation  of  Trusts  in  Land  by  parol.  See  notes,  115  Am.  St  Bep. 
778,  796;  5  Cof.  Prob.  248,  249,  266. 

76  CaL  474-476,  18  Pac.  4S0,  BYALL  ▼.  CENTBAL  PACIFIC  B.  B. 
CO. 

Plaintiff  is  not  Believed  from  obligation  of  showing  he  was  exer- 
cising due  care  by  fact  that  defendant  was  acting  in  violation  of  a 
statute. 

Approved  in  Dar8*«>m  v.  Kohlmann,  123  La.  171,  48  So.  784,  20  Ll 
B.  A.  (n.  s.)  881,  applying  rule  in  action  for  injuries  to  boy,  under 
prohibited  age,  employed  in  factory,  who  subjected  himself  to  an 
obvious  risk  in  violation  of  instructions. 

76  Cal.  476-486,  18  Pac.  604,  HELM  ▼.  WILSON. 

Acquiescence  in  Division  Line  for  Period  necessary  to  acquire  title 
by  occupation  under  statute  of  limitations  establishes  the  line. 
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• 

Approved  in  Lonstalot  ▼.  MeKeel,  157  Cal.  M2j  108  Pae.  710,  ad- 
joining owners  are  estopped  from  questioning  line  established  which 
may  not  be  true  line  according  to  calls  of  their  deeds;  Bree  v. 
Wheeler,  4  Cal.  App.  112,  87  Pac.  256,  applying  rule  where  parties 
entered  into  an  agreement  settling  disputed  water  rights  and  ac- 
quiesced in  same  for  considerable  period  of  time;  Hoar  v.  Hennessy, 
29  Mont.  258,  74  Pac  454,  verbal  agreement  between  coterminous 
owners  establishing  division  line  was  not  within  the  statute  of  frauds. 

Distinguished  in  Mann  v.  Mann,  152  Cal.  27,  91  Pac.  996,  where  true 
line  was  known,  oral  agreement  having  for  its  object  transfer  of  land, 
and  purporting  to  fix  a  boundary  line  agreed  upon,  was  ineffective  for 
such  purpose;  Lewis  v.  Ogram,  149  Cal.  5G8,  117  Am.  St.  Bep.  151,  87 
Pac.  61,  10  Ir.  B.  A.  (n.  s.)  610,  where  there  was  no  doubt  so-called 
division  line  was  not  true  line,  agreement  whioh  did  not  purport  to 
settle  existing- doubts  as  to  line  was  not  binding. 

Co]iclusivene88  of  Established  Boundariae.  See  note,  110  Am.  St. 
Bep.  687. 

Effect  of  Oompromiee  Locating  Division  Line  at  place  known  not  to 
be  true  boundary.    See  note,  10  L.  B.  A.  (n.  s.)  612. 

Mistake  in  Description  may  be  Overlooked  if  land  can  be  identified 
by  monuments  fixed  thereon. 

Approved  in  Borehard  v.  Eastwood  (Cal.),  65  Pac.  1048,  upholding 
deed  describing  township  as  "45"  instead  of  *"4,"  where  land  could  be 
identified  without  the  number  of  the  township;  Beall  v.  Weir,  11  Cal. 
App.  368,  105  Pac.  134,  where  section  line .  had  been  staked  and 
county  granted  thirty  feet  on  both  sides  thereof  for  highway,  one  who 
bought  land  knowing  it  was  located  with  reference  to  the  conveyance 
to  county  could  not  infringe  on  unused  portion  of  such  highway. 

It  Is  not  Necessary  That  There  be  a  Dispnte  in  order  to  make  pos- 
session adverse  or  hostile. 

Approved  in  Webb  v.  Bhodes,  28  Ind.  App.  396,  61  N.  E.  736,  in 
action  to  quiet  title,  possession  of  one  who  cultivated  strip  of  land 
between  true  line  and  fence  supposed  to  mark  boundary,  erected  build- 
ings and  made  other  improvements  thereon,  was  hostile. 

Adverse  Possession  Dae  to  Ignorance  or  mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  833. 

What  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L.  B. 
A.  782. 

76  OaL  487-488»  18  Pac.  432»  OABPEin^EB  ▼.  EWING. 

Alleged  Error  as  to  Instmctions  cannot  be  considered  where  the 
evidence  is  not  brought  up  in  the  record. 

Approved  in  Billupe  v.  Utah  Canal  etc.  Extension  Co.,  7  Ariz.  214, 
63  Pac.  714,  reaffirming  rule;  dissenting  opinion  in  Bichmond  Coal  Co. 
V.  Commercial  Union  Assur.  Co.,  169  Fed.  753,  75  C.  C.  A.  178,  major- 
ity holding  instruction  given  as  to  proximate  cause  of  fire  was  erro- 
neous. 

If  Case  is  Tried  on  Theory  That  Evidence  is  admissible  under  plead- 
ings and  evidence  is  received  without  objection,  losing  party  cannot 
object  to  such  evidence  on  appeal. 

Approved)  in  Cargnani  v.  Cargnani,  16  Cal.  App.  101,  116  Pac.  308, 
in  divorce,  objections  to  testimony  as  to  instance  of  cruelty  other 
than  alleged  cannot  be  first  raised  on  appeal. 


76  Cal.  494-521    NOTBS  ON  OALIFOBNIA  BEP0BT8.  28S 

76  CaL  494-497,  18  Pac  652,  OBDEB  OF  IffUTUAL  COMPAK10N8 
▼.  GBIEST. 

Ziife  Insurance  In  Favor  of  Peraona  having  no  insurable  interest. 
See  note,  128  Am.  St.  Bep.  324. 

Disposition  of  Fnnd  In  Benefit  Society  upon  failure  of  beneficiary. 
See  note,  17  L.  B.  A.  (n.  s.)   1084. 

76  OaL  499-508,  18  Pac.  438,  McNEE  ▼.  DONAHUE. 

Legal  Title  to  Public  Land  remains  in  the  state  until  patent  issues. 

Approved  in  Miller  v.  Kngle,  3  Cal.  App.  330,  86  Pac.  160,  contest 
may  arise  in  state  land  office  as  to  rights  of  holder  of  a  certificate 
of  purchaser,  at  any  time  before  such  holder  is  entitled  to  call 
for  his  patent. 

76  CaL  508-511,  18  Pac.  435,  WBITHOFF  v.  MT7BBAY. 

Failure  to  File  Notice  of  Lien  within  time  prescribed  by  statute 
destroys  lien. 

Approved  in  Provident  etc.  Assn.  v.  Shaffer,  2  Cal.  App.  218,  83 
Pac.  275,  applying  rule  in  action  to  foreclose  mortgage,  where  mort- 
gagee sought  to  charge  mortgagor  with  sum  paid  to  discharge  ma- 
terialman's claim  against  the  property  mortgaged,  without  showing 
such 'claim  was  a  lien. 

Termination  of  Contract  of  Employment  by  death  of  party.  See 
notes,  21  L.  B.  A.  (n.  s.)'  919;  5  L.  B.  A.  (n.  a.)  1002. 

76  Cal.  511-513,  18  Pac.  483,  McCLOSKEY  T.  KBELXNO. 

Ordinance  Establishing  Fire  limits  is  valid. 

Approved  in  Commonwealth  v.  Maletsky,  203  Mass.  245,  89  N. 
E.  246,  24  L.  B.  A.  (n.  s.)  1168,  discussing  validity  of  ordinance 
providing  for  materials  and  construction  of  buildings  to  be  used 
for  the  business  of  picking,  sorting  or  storing  rags;  Fellows  v.  Charles- 
ton, 62  W.  Va.  670,  125  Am.  St.  Bep.  990,  59  S.  E.  625,  13  U  B.  A. 
(n.  s.)  737,  upholding  city  ordinance  directing  and  regulating  con- 
struction of  buildings,  and  requiring  permit  from  the  city  therefor. 

<*Con8titatlonality  of  Building  Begulations."  See  note,  93  Am.  St. 
Bep.  409. 

To  Maintain  Action  to  Abate  Public  Nuisance,  injury  must  be  dif- 
ferent in  character  as  well  as  in  degree  from  that  sustained  by  public 
generally. 

Approved  in  City  Store  v.  San  Jose-Los  Gatos  etc.  By.  Co.,  150 
Cal.  279,  88  Pac.  978,  complaint  in  action  brought  to  permanently 
enjoin  the  construction,  operation  and  maintenance  of  a  double  track 
street  railroad  in  a  public  street  was  insufficient;  Donahue  v.  Stock- 
ton Gas  etc.  Co.,  6  Cal.  App.  280,  92  Pac.  198,  applying  rule  in  ac- 
tion to  declare  gasworks  a  public  nuisance,  where  complaint  alleged 
two  causes  of  action,  one  based  on  general  pollution  of  the  atmos- 
phere and  the  other  on  destruction  of  the  productiveness  of  plain- 
tiff's soil  caused  by  seepage  thereon. 

Municipal  Power  Over  Buildings  and  other  structures  as  nuisances. 
See  note,  38  Ll  B.  A.  170. 

76  CaL  614-521,  18  Pac.  655,  EX  PABTE  BIBBT. 

Belease  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.   St.  Bep.   195. 

Cumulative  Sentences*    See  note,  7  L.  B.  A.  (n.  s.)  126. 
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76  0«L  621-523,  18  FftC.  402,  PEOPLE  T.  MADDEN. 
Failure  of  Cowt  to  Distract  that  defendant  might  be  found  guilty 
I  of  sinLpIe  assault,  when  evidence  shows  an  assault  with  intent  to 

commit  murder,  is  not  error. 

Approved  in  People  v.  Davis  (Cal.),  36  Pac.  98,  upholding  rule  where 
one  charged  with  assault  to  commit  murder  had  assaulted  and  cut 
'  with  a  knife. 

Uncontradicted  Statement  in  Preeence  of  accused  aa  confession. 
See  note,  25  L.  B.  A.  (n.  s.)  566. 

76  OaL  624-€27,  18  Pac.  496,  SOHUTLEB  ▼.  BBOTTOHTON. 

The  Homestead  Statute  is  a  Bemedlal  Measure,  and  should  be  lib- 
erally construed. 

Approved  in  Hohn  ▼.  Pauly,  11  Cal.  App.  730, 106  Pac.  268,  in  action 
by  widow  to  enjoin  sale  of  her  homestead,  the  fact  that  she  had  used 
her  home  for  hotel  purposes  in  order  to  make  a  precarious  living  did 
not  affect  her  homestead  claim. 

76  OaL  527-^632,  18  Pac.  660,  BECK  v.  SOWABD. 

Homestead  Olalmants  must  Strictly  Comply  with  statutory  require- 
ments. 

^Approved  in  Jones  v.  Gunn,  149  Cal.  689,  87  Pac.  578,  declaration  of 
homestead  by  wife  containing  insufficient  description  of  land  claimed 
was  invalid. 

Wben  Defects  in  Certiflcates  of  Acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Hep.  569. 

Bjgbts  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
45. 

76  OaL  632-534,  18  Pac.  668,  BUNDY  ▼.  MAGINESS. 

Judgment  is  not  Invalidated  by  reason  of  clerk's  delay  in  entering 
same  beyond  statutory  time. 

Approved  in  Kaleialii  v.  Grinbaum  Sb  Co.,  9  Haw.  215,  applying 
rule  to  judgment  pleaded  in  bar  to  second  suit  which  clerk  had 
omitted  to  enter  within  time  required  by  statute. 

76  CaL  636-637,  18  Pac.  401,  BX7BNETT  Y.  EULLAK. 

Agreement,  to  be  Capable  of  Specific  Performance,  must  be  certain 
and  unequivocal  in  its  terms. 

Approved  in  Meyer  v.  Lincoln  Bcalty  Co.,  14  Cal.  App.  758,  113 
Pac.  333,  receipt  for  deposit  for  a  lease,  calling  for  average  monthly 
rental  to  be  graduated,  was  too  uncertain  in  its  terms  to  be  capable 
of  sx>ecific  enforcement;  Marsh  v.  Lott,  8  Cal.  App.  393,  97  Pac. 
166,  applying  rule  in  action  for  specific  performance,  where  only 
construction  of  which  contract  was  susceptible  was  manifestly  unjust, 
and  viewed  from  any  other  point  it  was  too  uncertain  in  its  terms; 
Marks  v.  Gates,  2  Alaska,  527,  denying  specific  performance  of  con- 
tract to  convey  twenty  per  cent  interest  in  all  mining  property  ac- 
quired; Elliott  V.  Elliott,  3  Alaska,  363,  applying  rule  in  suit  to 
recover  one-half  interest  in  copper  mines  by  reason  of  alleged  grub- 
stake contract  with  locator. 

Party  Seeking  Specific  Performance  of  contract  must  proceed  with- 
out  unreasonable  delay. 
n  Oal.  Notes— 19 
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Approved  in  Eshleman  ▼.  Henrietta  yinejard'  Co.  (Cal.),  36  Pac. 
778,  delay  of  four  years  before  suing  for  conveyance  after  accepting 
deed  as  full  performance  of  agreement  to  convey  was  unreasonable, 
though  error  in  deed  was  not  discovered  until  within  three  years  of 
commencing  action. 

Specific  Performance  of  Contract  to  give  security.  See  note,  6 
L.  R.  A.  (n.  s.)  596. 

76  Cal.  537-542,   9  Am.   St.  Bep.  245,   18  Pac.   658,  TBEGHAB  ▼. 
ETIWAKDA  WATER  CO. 

Mortgagor  is  not  %  Necessary  Party  to  action  to  compel  transfer 
of  stock  under  foreclosure. 

Approved  in  Spreckels  v.  Giffard,  10  Haw.  881,  previous  holder  of 
pledged  stocky  was  not  necessary  party  to  suit  to  compel  corpora- 
tion to  record  transfer  by  way  of  pledge. 

Mortgage  of  Personal  Property  Without  Change  of  possession  is 
valid  between  the  parties  and  their  purchasers  with  notice. 

Approved  in  Cortelyou  v.  Imperial  Land  Co.,  156  Cal.  377,  104  Pac. 
697,  purchaser  of  stock  which  had  been  illegally  issued,  notwithstand- 
ing retention  of  the  certificates  by  person  to  whom  originally  issued, 
is  entitled  to  maintain  action  for  issuance  of  new  certificates  to 
bimself ;  Bank  of  Ukiah  v.  Gibson  (Cal.),  39  Pac.  1070,  chattel  mort- 
gage on  sheep  and  neat  cattle  which  was  void  at  date  of  its  execu- 
tion as  against  purchasers  in  good  faith,  did  not  become  valid  by 
reason  of  its  record  after  amendment  of  statute  so  as  to  include 
such  articles  in  personal  property  mortgagable;  In  re  Standard 
Laundry  Co.,  116  Fed.  477,  53  C.  C.  A.  644,  bankrupt  who  had  ac- 
quired certain  personal  property  subject  to  chattel  mortgage,  which 
he  assumed  and  agreed  to  pay,  could  not  afterward  question  its 
validity. 

Transfer  of  Stock.    See  note,  102  Anu  St.  Rep.  118. 

76  Cal.  543-^4,  18  Pac.  678,  IN  BE  FOOTE. 

Court  may  Loee  Jurisdiction  to  Punish  for  contempt  by  laches. 

Distinguished  in  Lamberson  v.  Superior  Court,  151  Cal.  460,  91 
Pac.  100,  11  L.  R.  A.  (n,  s.)  619,  where  contempt  consisted  of  the 
filing  of  contemptuous  affidavits,  the  court  had  jurisdiction  to  pro- 
ceed by  citation  to  show  cause. 

76    Cal    545-565,    9   Am.    St.    Bep.    249,    18   Pac    766,    WOOD    T. 
STBOTHEB. 

Mandamus  Ues  to  Compel  Judicial  action  where  discretion  is 
abused  and  a  plain,  legal  right  is  denied. 

Approved  in  Matter  of  Ford,  160  Cal.  347,  348,  116  Pac.  762, 
granting  mandamus  to  relieve  indicted  person  from  prosecution  where, 
without  good  cause,  trial  court  arbitrarily  postponed  trial  beyond 
statutory  time;  Dadmun  v.  City  of  San  Diego,  9  Cal.  App.  552,  99 
Pac.  985,  mandamus  will  not  lie  to  compel  auditing  committee  of 
city  to  allow  a  rejected  claim,  where  petitioner  did  not  show  he 
was  not  indebted  to  the  city;  Good  v.  Common  Council,  5  Cal.  App. 
271,  90  Pac.  47,  mandamus  will  lie  to  compel  city  council  to  act 
upon  a  sufficient  petition  with  reference  to  calling  an  election  for 
the  recall  of  elected  officers;  Pipher  v.  Superior  Court,  3  Cal.  App. 
632,  86  Pac  907,  in  proceedings  to  compel  allowance  of  claim  of  re- 
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porter  in  criminal  case,  mandamus  will  not  lie  to  compel  conrt  to 
find  the  facts  as  to  extent  of  its  order  to  the  reporter  in  a  particular 
way;  State  ▼.  District  Court,  30  Mont.  12,  75  Pae.  518,  ordering  that 
peremptory  writ  of  mandate  be  issued  to  compel  court  to  grant 
application  for  Substitution  of  attorneys;  State  v.  Graves,  66  Neb. 
23,  92  N.  W.  146,  allowing  mandamus  to  compel  judge  of  district 
court  to  vacate  injunctions  granted  by  him  without  authority; 
Goodell  V.  Woodbury,  71  N.  H.  380,  52  Atl.  856,  mandamus  lay,  under 
city  ordinance,  to  compel  chief  of  police  to  prosecute  persons  for 
violation  of  statute  relative  to  sale  of  liquor;  State  v.  Caruthers, 
1  Okl.  Cr.  451,  98  Pac.  482,  proof  did  not  show  laches  on  part  of  trial 
court  in  bringing  prisoner  to  trial;  Mauldin  v.  Mathews,  81  8.  C. 
417,  128  Am.  St.  Bep.  919,  62  S.  E.  696,  2a  L.  B.  A.  (n.  s.)  735, 
state  board  of  pharmaceutical  examiners  had  no  discretion  to  ar- 
bitrarily refuse  license  to  applicant. 

Writ  of  Mandate  must  lasne  where  court's  determination  of  ques- 
tion is  not  intended  by  law  to  be  final,  and  there  is  no  other  ade- 
quate remedy. 

Approved  in  Williams  v.  Bagnelle  (Cal.),  70  Pac.  1058,  where 
salary  of  teacher  was  withheld  by  superintendent  of  schools,  writ 
of  mandate  directing  him  to  draw  requisition  in  her  favor  would  not 
issue;  Stanley -Taylor  Co.  v.  Board  of  Supervisors,  135  Cal.  489, 
67  Pac.  784,  mandamus  will  not  lie  to  compel  board  of  supervisors 
to  accept  lowest  bid  for  printing,  where  advertisement  for  proposals 
reserved  right  to  reject  any  and  all  bids  if  public  good  required; 
Van  Yleck  v.  Board  of  Dental  Examiners  (Cal.),  48  Pac.  225,  in 
proceedings  to  compel  issuance  of  certificate  to  practice  dentistry, 
powers  of  state  board  of  dental  examiners  under  act  of  March  12, 
•  1885  (Stat».  1885,  p.  110),  are  judicial,  and  its  action  in  refusing 
diploma  is  final;  Scott  v.  Shields,  8  Cal.  App.  19,  96  Pac.  389,  ap- 
plying rule  where  court  improperly  dismissed  proceedings  to  compel 
witness  to  answer  questions  and  complete  his  deposition  before  a 
notary;  Pipher  v.  Superior  Court,  3  Cal.  App.  630,  86  Pac.  906,  in  pro- 
ceedings to  compel  allowance  of  claim  of  reporter  for  fees  and  ex- 
penses in  criminal  case,  if  services  were  performed  by  order  of  judge, 
be  can  be  compelled  by  mandate  to  direct  auditor  to  issue  warrant  for 
amount  due;  Thurston  v.  Boss,  8  Haw.  152>  refusal  to  audit  bills  oon- 
cerning  expenses  of  prison  labor,  presented  to  auditor  general,  was  not 
subject  to  judicial  control  by  mandamus;  State  v.  Caruthers,  1  Okl. 
Cr.  437,  98  Pac.  477,  prisoner  demanding  dismissal  of  criminal  pro- 
ceedings because  his  right  to  a  speedy  trial  has  been  denied,  has 
another  plain  and  adequate  remedy  at  law. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  870,  880. 

Nature  and  Functions  of  Mandamus.  See  note,  82  Anu  St.  Bep. 
196. 

Duties,  Performance  of  Which  may  be  compelled  by  mandamus. 
See  note,  125  Am.  St.  Bep.  503,  505. 

76  OaL  562-666, 18  Pac.  682,  LOVEIiAND  ▼.  AI.VOBD  ETC.  MIN.  OO. 

Judgment  In  Favor  of  a  Defendant  dissolves  an  attachment. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  210,  84  Pac. 
787,  pending  appeal  by  plaintiff  from  judgment  in  favor  of  defend- 
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ant,   dissolution  of  attachment  may  be   stayed  by  complying  with 
requirements  of  section  946  of  the  Code  of  Civil  Procedure. 

76  CaL  567-569,  18  Pac.  683,  BEBNHEIM  ▼.  OHBISTEL. 

Participatloii  in  Fraud  of  Vendor  which  will  invalidate  transfer 
for  good  consideration  as  against  creditors.  See  note,  32  L.  B.  A. 
59. 

76  CaL  569-672»  18  Pac.  681,  SCHEEBEB  ▼.  EDGAB. 

In  Drawing  Warrants,  Auditor  cannot  Substttute  his  own  affirm- 
ative action  for  that  of  board  of  supervisors. 

Approved  in  Cahill  v.  Colgan  (Cal.),  31  Pac.  617,  approval  of 
claim  by  board  of  examiners  and  appropriation  of  money  to  pay  it 
by  legislature  is  conclusive  of  its  validity  against  the    controller. 

76  CaL  573-576,  18  Pac.  678,  PEOPLE  v.  BBOWK. 

SicknesB  of  Juror  Wbich  is  not  Prejudicial  to  defendant  is  not 
ground  for  new  trial. 

Approved  in  Bepublic  of  Hawaii  v.  Palea,  12  Haw.  163,  upholding 
rule  where  juror,  who  was  taken  sick  while  court  was  delivering 
charge  and  was  carried  out  of  room,  subsequently  returned  to  jury- 
box  and  court  proceeded  with  charge. 

In  Prosecution  for  Murder,  Evidence  of  prior  quarrel  between  ac- 
cused and  deceased  is  not  inadmissible  because  remote. 

Approved  in  People  v.  Piercy,  16  Cal.  App.  16,  116  Pac.  323,  ap- 
plying rule  in  ptosecution  for  assault  with  intent  to  murder. 

Evidence  of  Tlireats  of  Accused,  or  of  person  injured  or  killed. 
See  note,  17  K  B.  A.  654,  663. 

76  Gal.  578-587,  18  Pac.  772,  MALONE  ▼.  BIO  FI.AT  OBAVEL  BdK. 
OO. 

Omissions  In  Kotlce  of  Uen  cannot  be  aided  by  averments  in  com- 
plaint. 

Approved  in  Porteous  Decorative  Co.  v.  Pee,  29  Nev.  380,  91  Pac. 
136,  mechanic's  lien  claim-  for  "outside  work  on  house  and  painting 
of  Inside  blinds,  $19Q,"  was  insufficient. 

Work  upon  Tools  and  Machinery  used  in  mine  ie  work  upon  the 
mine. 

Approved  in  Thompson  v.  Wise  Boy  Min.  etc.  Co.,  9  Idaho,  367,  74 
Pac.  960,  one  performing  services  in  a  quartz-mill  situated  on  a 
mine  was  entitled  to  a  lien  on  the  mine  for  such  services. 

In  All  Essential  Particulars,  the  Statement  in  claims  of  lien  must 
be  true. 

Approved  in  Star  Mill  &  Lumber  Co.  v.  Porter,  4  Cal.  App.  475, 
SS  Pac.  499,  where  notice  of  lien  incorrectly  stated  that  the  claim 
was  based  upon  a  quantum  meruit  instead  of  upon  a  special  promise 
to  pay  a  fixed  amount,  and  the  evidence  showed  the  price  fixed  was 
the  market  price,  the  statement  in  the  notice  was  substantially  true; 
Nofziger  Bros.  Lumber  Co.  v.  ShaflPer,  2  Cal.  App.  220,  83  Pac.  285, 
claim  of  lien  for  lumber  furnished  to  contractor,  which  did  not  cor- 
rectly state  terms,  time  given  and  conditions  of  contract,  could  not  be 
enforced. 

Olalm  will  not  be  Defeated  because  claimant  has  included  too  much 
in  his  notice. 
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Approved  in  Harmon  v.  San  Francisco  ft  S.  R.  R.  Co.  (Cal.),  23 
Pac.  102S,  reaffirming  rule;  Lncas  v.  Rea  (Cal.  App.),  101  Pac.  539, 
upholding  sufficiency  of  notice  of  lien  where  it  was  for  few  dollars 
more  than  amount  stated  in  complaint;  Lucas  v.  Rea,  10  Cal.  App. 
651,  103  Pac.  158^  upholding  rule  where  complaint  was  for  about 
fifty  dollars  less  than  amount  alleged  to  be  due  in  notice  of  lien; 
Lucas  V.  Rea,  10  Cal.  App.  646,  102  Pac.  824,  in  absence  of  fraud, 
mistake  in  amount  due  in   notice   of  lien   was   immaterial. 

Effect  of  Filing  Excessive  Mechanic's  Lien.  See  note,  29  L.  R^ 
A.    (n.s.)    316. 

Contract  That  Contractor  shall  Famish  so  much  labor  and  receive 
certain  sum  per  man  gives  contractor  lien  for  sum  due. 

Approved  in  California  etc.  Cement  Co.  v.  Went  worth  Hotel  Co.,  16 
Cal.  App.  715,  118  Pac.  112,  contract  that  contractor  under  architect's 
direction  shall  perform  and  furnish  carpentry  for  building  and  that 
owner  shall  pay  him  net  profits  of  work  plus  percentage,  and  that 
material  shall  be  payable  on  presentation  of  bill  from  selleir,  is 
construction  contract  under  Code  of  Civil  Procedure,  section  1183. 

76  Cal.  589-590,  9  Am.  St.  Bep.  258,  18  Pac.  877,  VAN  EMON  v. 
8UPEBIOB    COUBT. 

Cost  of  Brection  of  Monument  at  grave  of  a  deceased  person  is  a 
part  of  the  funeral  expenses. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  358,  362,  reaffirming 
rule;  Estate  of  Koppikus,  1  Cal.  App.  87,  81  Pac.  733,  subsequent 
removal  and  cremation  of  body  of  deceased  did  not  defeat  valid 
provision  in  her  will  for  the  erection  of  a  monument  over  her  grave; 
Pease  v.  Christman,  158  Ind.  645,  64  N.  E.  91,  widow  who  ordered 
and  paid  for  monument  before .  appointment  of  administrator  is  en- 
titled to  reimbursement  out  of  assets  of  estate. 

Liability  of  Decedent's  Estate  for  funeral  expenses.  See  note, 
33  L.  R.  A.   666. 

Execnton  and  Administratoxs,    See  note,  117  Am.  St.  Rep.  652. 

76  CaL  590-^94,  18  Pac.  862,  BEQUA  ▼.  SNOW. 

Bight  to  have  Contract  Specifically  enforced  may  be  lost  by  laches. 

Approved  in  Eshleman  v.  Henrietta  Vineyard  Co.  (Cal.),  36  Pac. 
778,  delay  of  more  than  four  years  before  suing  for  conveyance  of 
certain  land  after  accepting  deed  in  full  performance  of  agreement 
to  convey,  which  erroneously  excepted  such  land,  was  unreasonable. 

76  Cal.  594-696,  18  Pac.  685,  MELLOB  ▼.  CBOUCH. 

When  Statement  on  Motion  for  New  Trial  and  amendments  are 
delivered  to  the  clerk  for  the  judge,  no  notice  of  settlement  is  re- 
quired to  be  given  by  moving  party. 

Approved  in  Douglas  v.  Southern  Pacific  Co.,  151  Cal.  246,  90  Pac. 
540,  and  Curtin  ▼.  Ingle,  155  Cal.  56,  99  Pac.  481,  both  reaffirming 
rule. 

76  CaL  697-605,  16  Pac.  542,  18  Pac.  785,  BLISS  ▼.  JOHNSON. 

Owner  of  Land  on  a  Natural  W»tercoarse  has  a  right  to  the 
usual  flow  of  the  water  without  obstruction. 

Approved  in  San  Joaquin  etc.  Irr.  Co.  v.  Fresno  Flume  k  Irr.  Co., 
158  Cal.  629,  112  Pac.  183,  maintenance  of  dam  by  upper  riparian 
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owner,  which  does  not  diminish  the  flow  of  the  water.  Will  not  be 
enjoined  at  instance  of  lower  riparian  owner  as  a  nuisance. 

Correlative  Bights  of  Upper  and  Lower  proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  746. 

Photographs  as  Evidence.  See  notes,  35  L.  B.  A.  804,  809;  15  L. 
B.  A.   (n.8.)   1102. 

76  OaL   606-608,   18  Pac.  776^  PEOPLE  ▼.  BXHtKHABT. 

Acts  for  Which  Sureties  on  official  bonds  are  liable.  See  note, 
91  Am.  St.  Bep.  551.     * 

76  OaL  608-609,  18  Pac.  776,  8CHULTZ  ▼.  McLEAN. 

It  is  Error  to  Bender  Final  Judgment  without  finding  either  for 
or  against  each  defendant. 

Approved  in  McMahon  v.  Hetch-Hetchy  etc.  By.  Co.,  2  Cal.  App. 
402,  403,  84  Pac.  351,  applying  rule  in  action  against  railway  com? 
pany  and  lumber  company  for  joint  negligence,  where  verdict  of 
jury  was  in  favor  of  plaintiff  and  judgment  was  entered  only  as 
against  one  defendant. 

Miscellaneous. — Cited  in  Schultz  etc.  v.  McLean  (Cal.),  18  Pac.  776. 

76  OaL  610-615,  18  Pac.  777,  LIOABE  ▼.  OALIFOBNIA  SOUTHEBN 
B.   B.   OO. 

Affidavit  for  Pablication  of  Smmnons  can  refer  to  complaint  and 
adopt  its  contents  so  as  to  make  them  part  of  the  affidavit. 

Approved  in  Peterson  v.  Nesbitt,  11  CaL  App.  372,  105  Pac.  136, 
affidavit  for  order  of  arrest  was  insufficient  though  complaint  was 
set  forth  in  the  affidavit,  where  affiant  did  not  make  oath  to  the 
truth  of  the  matter  therein  contained  but  merely  alleged  a  good 
cause  of  action  existed;  Ex  parte  Howitz,  2  Cal.  App.  755,  84  Pac. 
230,  where  copy  of  complaint  stating  cause  of  action  in  indebitatus 
assumpsit  was  attached  to  affidavit  for  arrest,  and  affiant  averred 
the  allegations  therein  were  true,  such  affidavit  showed  a  cause  of 
action  existed. 

Affixing  by  Olerk  of  Seal  of  Oourt  to  summons  was  sufficient 
adoption   of  his  printed  signature   thereto. 

Approved  in  Loughren  v.  Bonniwell,  125  Iowa,  521,  106  Am.  St. 
Bep.  319,  101  N.  W.  288,  subscription  by  justice  to  original  notice 
with  stamp  bearing  fac-simile  of  his  signature  was  sufficient. 

Effect  of  Writ  or  Process  issued  without  seal  of  court.  See  note, 
20  L.  B.  A.  426. 

Affidavit  is  not  Beqnired  to  State  whether  defendant's  place  of 
residence  is  known  except  in  cases  of  absent  or  nonresident  de- 
fendants. 

Approved  in  Chapman  v.  Moore,  151  Cal.  513,  121  Am.  St.  Bep. 
130,  91  Pac.  326,  upholding  affidavit  for  service  by  publication  which 
failed  to  state  what  information  affiant  received  concerning  where- 
abouts of  defendant  from  those  of  whom  he  inquired;  Mills  v.  Smiley, 
0  Idaho,  332,  76  Pac.  788,  affidavit  for  publication  of  summons  which 
failed  to  show  the  residence  of  any  of  the  defendants  or  that  they 
were  nonresidents    was  insufficient. 

Signing  by  Proxy.    See  note,  22  K  B.  A.  301. 


2/d5  NOTES  ON  CALIFORNIA  BEPOBTS.    76  GaL  616-623 

76  CaL  61&-618,  18  Pac.  768,  ABMBTBONO  ▼.  LOWE. 

Beal  Estata  Broken  Employed  *^  Sell"  Land  have  no  authority 
to  execute  contract  to  conyey. 

Approved  in  Stemler  v.  Bass,  153  Cal.  795,  96  Pac.  811,  reaffirming 
role;  White  ▼.  Bank  of  Hanford,  148  Cal.  553,  83  Pac.  698,  declar- 
ing rights  of  parties  under  contract  of  sale  which  merely  gave 
vendee  option  to  purchase  in  consideration  of  cash  payment  to  be 
forfeited  if  purchase  was  not  consummated;  Bacon  ▼.  Davis,  0  Cal. 
App.  91,  98  Pac.  74,  under  agreement  by  which  owner  authorized 
broker  to  sell  for  him,  agent  was  authorized  to  execute  contract 
of  sale  in  owner's  name;  Bobertson  v.  Allen,  184  Fed.  381,  applying 
rule  in  action  to  cancel  contract  for  sale  of  land  executed  by  broker; 
Belkema  v.  Searle,  116  Iowa,  377,  89  N.  W.  1088,  where  letters 
from  owner  to  broker  simply  offered  to  sell  at  definite  price,  but  left 
indefinite  length  of  time  deferred  payments  should  run  and  dis- 
position to  be  made  of  rent  notes,  agent's  authority  was  only  to 
produce  a  buyer;  Larson  v.  O'Hara,  98  Minn.  74,  116  Am.  St.  Bep. 
342,  107  N.  W.  822,  where  an  authorized  contract  executed  by 
agent  was  unenforceable,  owner  was  liable  for  amount  paid  on  ac- 
count of  purchase  price  still  in  the  hands  of  her  agent;  Lichty  v. 
Daggett,  23  S.  D.  390,  121  N.  W.  866,  letter  from  owner  to  broker 
merely  stating  net  price  of  his  land  constituted  no  authority  to  execute 
contract  of  sale;  Donnan  v.  Adams,  30  Tex.  Civ.  App.  619,  71  S.  W. 
582,  owner  of  land  who  signed  written  description  of  land  with  a 
price  and  handed  it  to  agent  was  not  bound  by  contract  of  sale 
made  by  agent. 

Power  of  Beal  Estate  Broker  to  make  contract  of  sale.  See  note, 
17  1».  B.  A.  (n.s.)  211. 

When  Broker  Earns  Oommission.  See  notes,  139  Am.  St.  Bep. 
239;  44  L.  B.  A.  593. 

Escrows.    See  note,  130  Am.  St.  Bep.  962. 

76  OaL  621-623,  18  Pac.  796,  WEBB  ▼.  TBES00N7. 

Measure  of  Damages  for  Breach  of  contract  of  employment  of 
attorney  who  is  discharged  before  work  completed  is  full  contract 
price  agreed  upon. 

Approved  in  Hall  ▼.  Gnntner,  157  Ala.  379,  47  So.  156,  upholding 
rule  where  attorney  had  agreement  with  client  reserving  right  to 
full  compensation  if  client  compromised  claims,  where  it  was  not 
shown  claims  were  compromised  in  opposition  to  advice  of  attorney; 
Philbrook  v.  Moxey,  191  Mass.  36,  77  N.  E.  521,  where  attorney 
was  employed  to  settle  cases  and  client,  after  agreeing  to  pay  him 
stated  sum,  refused  to  allow  settlement  to  be  made,  attorney  was 
entitled  to  value  of  services  actually  rendered;  Scheimesohn  v. 
Lemonek,  84  Ohio,  435,  95  N.  E.  915,  where  attorney  accepts  ac- 
count for  collection  for  percentage  of  amount  collected  and  client 
without  cause  discharges  him,  attorney  may  recover  rate  fixed  by 
contract  and  not  on  what  is  finally  collected  by  someone  else;  Ses- 
sions V.  Warwick,  46  Wash.  168,  89  Pac.  483,  attorney  who  was 
discharged  without  cause  while  conducting  litigation  at  an  agreed 
compensation  was  entitled  to  unpaid  balance  of  contract  price. 

Eemedy  of  Wrongfully  Discharged  Servant  by  action  for  breach 
of  contract.    See  note^  6  L.  B.  A.  (n.  s.)  92. 
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76  Oal.  626-631,  18  Pac.  781,  BANK  OF  OAIJFOBNIA  ▼.  TAAFFE. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  notOi 
121  Am.  St.  Bep.  400,  405. 

76  CaL  633-639,  18  Pac.  812,  PEOPIJB  ▼.  FBEESE. 

Miscellaneous. — Cited  in  People  v.  Bulger  (CaL),  18  Pac.  815. 

76  Oal.  639-645,  18  Pac.  805,  ESTATE  OF  BIJBDIC7K. 

If  Homestead  is  Selected  from  community  property  and  is  of  less 
than  five  thousand  dollars  in  value,  it  vests  in  surviving  spouse  ir- 
respective of  value  at  death  of  other  spouse. 

Beaffirmed  in  Estate  of  Hessler,  2  Cof.  Prob.  359. 

Bevaluation  or  Beasslgnment  of  Homestead  for  appreciation  or 
depreciation.    See  note,  44  L.  B.  A.  402. 

76  OaL  646-647,  18  Pac.  854,  FUBKISH  ▼.  MinXAN. 

Affidavit  for  Publication  need  not  show  acts  constituting  due 
diligence  where  person  to  be  served  is  nonresident. 

Approved  in  Hoffman  v.  Superior  Court,  151  Cal.  390,  90  Pac.  940, 
under  provisions  of  so-called  "McEnerney  Act,"  positive  statement 
of  affiant  that  "he  does  not  know  and  bas  never  been  informed  of" 
any  adverse  claimants,  is  sufficient  without  giving  reasons  for  state- 
ment. 

76  Oal.  649-653,  18  Pac.  855,  HOLLISTEB  ▼.  COBDEBO. 

Coroner's  Verdict  is  Inadmissible  in  civil  action  to  show  time 
and  manner  of  death. 

Approved  in  Estate  of  Dolbeer,  149  Cal.  246,  86  Pac.  704,  uphold- 
ing exclusion  of  verdict  on  coroner's  inquisition  upon  body  of  suicide, 
where  issue  was  that  of  testamentary  capacity;  Grand  Lodge  etc. 
V.  Banister,  80  Ark.  196,  96  S.  W.  744,  in  action  of  insurance  cer- 
tificate, coroner's  verdict  did  not  necessarily  make  out  prima  facie 
cause  of  death  from  cause  stated  in  such  verdict. 

Where  There  is  Nothing  to  Show  which  died  first,  and  husband 
and  wife  perished  in  same  calamity,  both  being  between  ages  of 
fifteen  and  sixty,  husband  is  presumed  to  have  survived. 

Cited  in  Grand  Lodge  A.  O.  TJ.  W.  v.  Miller,  4  Cof.  Prob.  325, 
where  husband  and  wife  perish  in  earthquake,  both  being  between 
ages  of  fifteen  and  sixty,  he  is  presumed  to  survive  her. 

Presumption  of  Death.  See  notes,  104  Am.  St.  Bep.  212;  2  Oof. 
Prob.  17. 
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77  Cat  1-7,  18  Pac.  800,  PEOPUS  ▼.  FABMEB. 

Oondition  of  Dedaraiit'g  Mind  as  to  Apprebension  of  appToaehing 
death  at  time  of  making  dying  declaration  must  be  determined  from 
all  that  was  said  and  done. 

Approved  in  State  v.  Phillips,  118  Iowa,  671,  92  K.  W.  880,  holding 
declarant  to  hav^  recognized  approach  of  death. 

Admissibility  of  Dying  Dedaratioiis.  See  notes,  86  Am.  St.  Bep. 
644;  56  L.  B.  A.  411,  450. 

77  Oal.  7-10,  11  Am.  St  Bep.  226,  18  Pac.  799,  PEOPLE  ▼.  BENTLEY. 

Aocnsed  must  Show  Previotis  Trial,  set  up  in  bar,  was  for  same 
offense. 

Approved  in  Warren  v.  State,  79  Neb.  531,  113  K  W.  145,  holding 
acquittal  on  murder  charge  not  to  bar  prosecution  for  robbery  of 
same  person,  at  same  time. 

Oonvlction  for  Assault  Does  not  Bar  prosecution  for  robbery  of  same 
person,  though  evidence  of  both  could  not  be  separated. 

Approved  in  United  States  v.  MacAndrews  etc.  Co.,  149  Fed.  838, 
where  defendants  were  indicted  in  separate  counts,  one  for  combina- 
tion and  other  for  monopoly,  such  offenses  were  not  identical. 

Identity  of  Offenses  on  Plea  of  former  jeopardy.  See  note,  92  Am. 
St.  Bep.  139,  141. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  27. 

Evidence  and  Instructions  as  to  Character  of  accused.  See  note,  20 
Xi.  B.  A.  616. 

Assault  and  Battery.    See  note,  91  Am.  St.  Bep.  674. 

77  Cal.  10-12,  11  Am.  St  Bep.  229,  18  Pac.  803,  MOBITZ  ▼.  LA- 
VELIiE. 

In  Action  on  Contract^  Allegation  "that  plaintiff  has  performed 
all  and  singular  his  agreements  and  covenants  with  defendant"  is 
sufficient  as  to  performance  of  conditions  on  his  part. 

Approved  in  Wyman  v.  Hooker,  2  Cal.  App.  38,  83  Pac.  80,  uphold- 
ing complaint  averring  full  performance  of  contract  in  absence  of 
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speeial  demurrer  for  uncertainty  in  failing  to  allege  work  was  done 
to  satisfaction  of  architect. 

Agreement  to  Locate  and  Develop  mining  claim  for  joint  benefit  of 
parties  need  not  be  in  writing. 

Approved  in  Hendricks  y.  Morgan,  167  Fed.  108,  92  0.  C.  A.  528, 
Oascaden  v.  Dunbar,  157  Fed.  65,  84  C  C.  A.  566,  Shea  v.  Nilima, 
133  Fed.  213,  66  C.  C.  A.  263,  Elliott  v.  Elliott,  3  Alaska,  362,  Oas- 
caden V.  Dunbar,  2  Alaska,  413,  Thompson  v.  Burk,  2  Alaska,  252, 
Copper  River  Mining  Co.  v.  McClcllan,  2  Alaska,  144,  Morrow  v.  Mat- 
thew, 10  Idaho,  435,  79  Pac.  201,  and  Doyle  v.  Burns,  123  Iowa,  498, 
99  N.  W.  199,  all  following  rule;  Broatch  v.  Boysen,  175  Fed.  706,  99 
C.  0.  A.  278,  contract  to  secure  coal  lease,  containing  mutual  covenants, 
but  signed  by  defei-dant  alone,  held  binding  on  parties  not  signing, 
who  had  accepted  and  stood  at  all  times  ready  to  fulfill  their  part; 
Floyd  V.  Duffy,  68  W.  Va.  350,  69  S.  E.  998,  holding  partnership 
agreement  for  purchase  and  resale  of  land  not  within  statute  of 
frauds. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Bep.  238. 

In  Action  to  Quiet  Title  to  mining  claim  between  individuals,  plain- 
tiff's citizenship  need  not  be  alleged. 

Distinguished  in  Allyn  v.  Schultz,  5  Ariz.  159,  48  Pac.  962,  citizen- 
ship must  be  alleged  in  action  to  contest  right  to  patent  under  section 
2326,  United  States  Revised  Statutes. 

Ootenants  in  Mines.    See  note,  91  Am.  St.  Bep.  856. 

Location  of  Mining  Claim.    See  note,  7  L.  R  A.  (n.  s.)  818. 

Validity  of  Parol  Partnership  to  deal  in  real  property.  See  note^  4 
L.  B.  A.  (n.  s.)  429. 

77  Cal.  12-15,  18  Pac  815,  PEOPLE  ▼.  AH  BEAK. 

Essentials  of  Information  for  Perjury  Defined. 

Approved  in  People  v.  Schweichler,  16  Cal.  App.  741,  117  Pac.  940, 
that  accused  testified  falsely  before  election  board,  on  examination  as 
to  his  qualifications  as  voter,  that  he  had  worked  for  A  for  twenty 
days  last  past,  was  insuillcient  to  sustain  assignment  of  perjury;  Peo- 
ple V.  Collins,  6  Cal.  App.  500,  502,  92  Pac.  516,  517,  upholding 
information  for  perjury;  People  v.  Rodley,  131  Cal.  249,  63  Pac.  354, 
materiality  of  false  testimony  held  to  be  sufficiently  alleged;  Kizer 
v.  People,  211  111.  414,  71  N.  E.  1038,  indictment  for  forgery  held 
defective  in  failing  to  allege  crime,  at  trial  for  which  alleged  false 
testimony  was  given,  was  committed  within  jurisdiction  of  court 
trying  cause. 

Distinguished  in  People  v.  Lanterman,  9  Cal.  App.  679,  IDO  Pac.  722, 
indictment  for  presenting  false  and  fraudulent  claim  against  county 
held  insufficient  in  failing  to  directly  allege  authority  of  supervisors 
to  allow  claim. 

Indictments  for  Perjury.    See  note,  124  Am.  St.  Bep.  657. 

77  Cal.  16-18,  18  Pac  795,  SMITH  v.  TALBOT. 

No  Action  Lies  Under  Section  2734,  Political  Code,  at  suit  of  road 
overseer  to  abate  encroachment  on  road  as  nuisance  unless  it  occurred 
after  road  was  laid  out  and  completed. 

Approved  in  Meservey  v.  Gulliford,  14  Idaho,  158,  93  Pac.  789,  road 
overseer  bad  power  to  bring  suit  to  abate  encroachment  on  road 
which  had  become  such  by  user. 
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77  CaL  19-22,  11  Am.  St.  Bep.  2S1»  18  Pae.  788,  WALLACE  ▼.  BENT- 


Agent  is  Liable  on  Contract  signed  by  him  without  authority  for 
damAgM  sustained  by  reason  of  wrong  in  assuming  to  act,  but  not  as 
principal  on  contract  unless  it  contains  words  which  bind  him. 

Approved  in  Groeltz  v.  Armstrong,  125  Iowa,  42,  99  N.  W.  129, 
oi&cer  of  corporation  making  contract  without  authority  held  liable 
for  damage  to  other  party;  Simmonds  v.  Long,  80  Kan.  158,  159,  101 
Pac.  1071,  23  L.  B.  A.  (n.  s.)  553,  agent  held  liable  for  money  paid  on 
contract  made  without  authority;  Le  Roy  v.  Jacobsky,  136  N.  C.  448, 
48  S.  E.  797,  67  L.  R.  A.  977,  guardian  contracting  to  sell  ward's  es- 
tate without  court  authority  held  liable  for  damages  to  other  party. 

77  CaL  22-27,  18  Pac  791,  NEtOlAN  ▼.  SBOTH. 

Fraudulent  Bepreeentations  Inducing  Contract,  though  made  orally 
when  contract  was  in  writing,  are  ground  for  relief  in  equity. 

Approved  In  Hodgkins  v.  Dunham,  10  Cal.  App.  698,  699,  708,  103 
Pac.  355,  359,  sale  of  stallion  held  to  be  induced  by  fraudulent  oral 
representations  as  to  its  potency;  Rockford  v. -Barrett,  22  S.  D.  86, 
115  N.  W.  524,  admitting  parol  evidence  to  prove  fraud  in  obtaining 
written  contract. 

In  Action  to  Set  Aside  Contract  for  fraud,  damages  cannot  be  al- 
lowed for  worry,  anxiety,  and  expenses  in  caring  for  property  con- 
tracted to  be  eold. 

Distinguished  in  Melone  v.  Sierra  Ry.  Co.,  151  Cal.  116,  91  Pac.  523, 
damages  for  mental  cRiffering  of  person  injured  are  recoverable. 

In  Action  by  Vendor  of  Land  to  set  aside  contract  for  its  sale,  ob- 
jection that  complaint  does  not  allege  precise  time  at  which  plaintiff 
offered  to  return  deposit  must  be  taken  by  special  demurrer. 

Distinguished  in  Schultz  v.  McLean  (Cal.),  25  Pac.  429,  arguendo. 

Bight  to  Bely  Upon  Bepresentations  made  to  effect  contract  as 
basis  for  charge  of  fraud.    See  note,  37  L.  R.  A.  612. 

Future  Promise  as  Fraud.    See  note,  10  L.  B.  A.  (n.  s.)  647. 

77  OaL  30-34,  18  Pac.  856,  PEOPLE  ▼.  O'LEABY. 

Plea  of  Former  Acquittal  and  Once  in  Jeopardy  must  be  made  and 
entered  on  minutes  substantially  in  form  prescribed  in  section  1017, 
Penal  Code,  and  if  not  so  made,  jury  need  not  find  upon  them. 

Approved  in  People  v.  Solani,  6  Cal.  App.  106,  91  Pac.  656,  where 
defendant  charged  with  murder  was  convicted  of  manslaughter,  and 
on  his  appeal  new  trial  was  granted,  if  he  failed  before  new  trial  to 
plead  former  conviction  as  once  in  jeopardy,  he  may  be  retried  for 
murder  and  convicted  in  second  degree. 

Direction  of  Court  That  District  Attorney  file  new  information  when 
demurrer  to  former  one  is  sustained  complies  with  section  1008,  Penal 
Code,  without  rendering  opinion  that  objection  to  former  information 
could  be  overcome  by  filing  another. 

Distinguished  in  In  re  Pierce,  8  Idaho,  185,  67  Pac  317,  order  of 
court  sustaining  demurrer  to  information  and  granting  leave  to  file 
new  one  held  to  comply  with  sections  7745-7747,  Revised  Statutes. 

77  CaL  36-38,  18  Pac.  860,  CAMPBELL  ▼.  COBUBN. 

Appellate  Court  cannot  Consider  Matter  not  made  part  of  record  by 
statute  or  by  verification  of  judge. 
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Approved  in  People  v.  Johnson,  9  Cal.  App.  235,  98  Pac.  683,  appel- 
late court  cannot  amend  bill  of  ezceptions  by  inserting  therein  addi- 
tional testimony. 

Where  Written  Findings  Do  not  Appear  in  record,  they  will  be 
deemed  to  have  been  waived. 

Reaffirmed  in  Kritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App.  290, 
116  Pac.  701. 

77  Cal.  38-46,  18  Pac.  858,  ICALONE  v.  CKBSCSNT  OITY  MILL  ETC. 
00. 

Averment  That  Corporation  Made  Agreement  by  its  president  is 
sufficient  as  against  general  demurrer. 

Approved  in  McKinley  v.  Mineral  Hill  Consol.  Min.  Co.,  46  Wash. 
164,  89  Pac.  495,  in  suit  on  note,  want  of  authority  of  corporation  to 
execute  it  held  matter  of  defense. 

Contract  Made  for  Benefit  of  third  person,  if  adopted  by  him,  is 
deemed  to  have  been  made  by  him,  and  he  may  sue  thereon. 

Approved  in  Schoening  v.  Maple  Valley  Lumber  Co.,  61  Wash.  334, 
112  Pac.  382,  following  rule;  Northup  v.  Altadena  etc  Syndicate,  6 
Cal.  App.  102,  91  Pac.  422,  where  business  of  maker  of  note  was  trans- 
ferred  to  corporation  which  assumed  all  liabilities  of  m<aker,  including 
note,  promise  of  transferee  was  for  benefit  of  plaintiff,  and  he  may 
maintain  action  on  note  against  corporation. 

77  Cal.  46-60,  18  Pac.  869,  PEOPLE  v.  OTTO. 

Under-sheriff,  Where  Sheriff  ia  Tax  Collector,  has  same  authority  as 
collector. 

Distinguished  in  Remley  y.  Matthews,  84  Ark.  602,  106  S.  W.  483, 
sheriff  held  to  become  collector  only  when  qualified  as  such. 

Acts  for  Which  Sureties  on  official  bonds  are  liable.  See  note,  91 
Am.  St.  Rep.  550. 

77  Cal.  62-54,  18  Pac.  878,  IRVING  v.  CUNNINGHAM. 

Persons  in  Possession  Under  Title  adverse  to  that  of  all  parties 
cannot  be  dispossessed  by  writ  of  possession. 

Approved  in  McDonald  v.  Kelson,  79  Kan.  109,  98  Pac.  773,  writ  not 
available  against  holder  of  tax  deed  who  had  made  valuable  improve- 
ments, without  satisfaction  of  his  claim  therefor;  Merrill  v.  Wright, 
65  Neb.  797,  101  Am.  St.  Rep.  645,  91  N.  W.  699,  party  entering  pen- 
dente lite  in  good  faith,  under  void  tax  deed,  not  affected  by  writ  'bf 
possession. 

77  CaL  64-63,  11  Am.  St.  Bep.  235,  18  Pac.  808,  BULL  y.  COE. 

Where  Loan  is  Secured  by  Mortgage  on  several  pieces  of  property, 
lender  may  foreclose  on  one  only  if  he  does  not  seek  personal  judgment 
against  defendant. 

Approved  in  Kiiisel  v.  Ballou,  151  Cal.  761,  91  Pac.  623,  personal 
judgment  against  mortgagor  cannot  be  entered  until  mor^^gage  security 
is  exhausted;  Crisman  v.  Lanterman,  149  Cal.  651,  117  Am.  St.  Bep. 
167,  87  Pac.  90,  where  mortgage  was  released  to  effect  sale  under  trust 
deed,  without  consent  of  estate  of  deceased  mortgagor,  such  estate 
could  not  be  made  liable  for  deficiency  arising  from  such  sale. 

Liability  of  Surety  is  not  Affected  by  failure  to  present  claim 
against  estate  of  principal  debtor,  the  debt  of  principal  being  only 
thus  barred  but  not  extinguished. 
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Approved  in  Kinsel  v.  Ballou,  151  Cal.  761,  91  Pac.  623,  guarantor 
of  note  secured  by  mortgage  may  be  sued  on  Ms  obligation  without 
foreclosure  of  mortgage;  North  Avenue  Sav.  Bank  v.  Hayes,  188 
Mass.  138,  74  N,  E.  312,  where  defendant's  cosurety  deposited  collat- 
eral as  security,  which  was  surrendered  in  exchange  for  renewal  note, 
defendant  was  not  thereby  released  from  liability  in  absence  of  show- 
ing of  injury;  Seabury  v.  Sibley,  183  Mass.  107,  66  N.  E.  604,  right 
of  action  against  guarantor  of  note  held  not  barred  by  limitations 
merely  because  payee's  action  against  maker  was  barred. 

Duty  Owed  by  Creditor  to  Surety.  See  note,  115  Am.  St  Rep.  86, 
88. 

Where  Mortgage  Covers  Homestead  upon  separate  property  of  wife, 
and  creditor  waives  all  claim  against  husband's  estate,  he  need  not 
present  claim  against  such  estate. 

Approved  in  First  Nat.  Bk.  v.  Glenn,  10  Idaho,  237,  109  Am.  St. 
Rep.  204,  77  Pac.  627,  mortgage  may  be  foreclosed-  against  estate  of 
mortgagor  though  claim  has  been  presented  and  allowed. 

Failure  to  Present  Claim  against  estate  of  deceased  or  bankrupt 
principal,  as  releasing  surety.     See  note,  25  L.  R.  A.  (n.  s.)  139. 

Wife  Who  Mortgages  Her  Property  to  secure  husband's  contract 
is  surety  only. 

Approved  in  Browne  v.  Bixby,  190  Mass.  71,  76  N.  E.  454,  in 
such  case  wife's  property  is  entitled  to  be  exonerated  out  of  hus- 
band's estate. 

Loaa  by  One  Partner  to  Another  of  money  to  be  put  into  firm  is 
not  partnership  transaction,  and  lender  can  sue  without  settlement 
of  partnership  affairs. 

Approved  in  Clapp  v,  Adams,  143  Iowa,  702,  121  N.  W.  46,  potes 
given  by  defendant  for  price  of  half  interest  in  property  owned  by 
plaintiff,  for  purpose  of  forming  partnership,  held  not  partnership 
debts;  Owen  v.  Meroney,  136  N.  C.  477,  103  Am.  St.  Rep.  952,  48 
8.  E.  821,  one  partner  could  maintain  action  against  another  for 
damages  for  failure  to  comply  with  agreement  relating  to  partner- 
ship made  before  its  formation. 

Effect  of  Party's  Ignorance  of  Contents  of  extraneous  paper  upon 
attempt  to  incorporate  it  into  contract  by  reference.  See  note,  70 
L.  R  A.  108. 

77  CaL  64-M,  19  Pac.  2,  CARTER  ▼.  PAIGE. 

Failure  to  File  Transcript  Before  Notice  of  motion  to  dismiss  ap- 
peal may  be  excused  by  showing  by  af&davit  circumstances  which 
excuse  delay. 

Approved  in  Esrey  v.  Southern  Pac.  Co.  (Gal.),  35  Pac.  310,  failure 
to  file  transcript  before  notice  of  motion  to  dismiss  appeal  held 
excused. 

77  Cal.  66-68,  18  Pac  879,  GOULD  v.  STAFFORD. 

In  Action  for  Diversion  of  Watercourse,  evidence  that  persons  other 
than  defendant  also  diverted  water  is  only  admissible  on  question 
of  damages. 

Approved  in  Miller  &  Lux  v.  Rickey,  14^  Fed.  576,  following  rule. 

Upper  Riparian  Proprietors  cannot  Take  unreasonable  amount  of 
water  from  stream  to  deprivation  of  lower  owners. 
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Approved  in  Turner  v.  James  Canal  Co.,  155  Gal.  95,  1S2  Am.  St. 
Bep.  59,  99  Pac.  525,  2d  L.  B.  A.  (n.  8.)  401,  common-law  rule  of 
riparian  rights  held  to  be  modified  hj  eommon  right  of  reasonable 
use. 

Upper  Owner  has  No  Bight  to  Take  Water  for  irrigation  of  non- 
riparian  lands. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  23,  reaffirming  rule; 
Carnes  v.  Dalton,  56  Or.  606,  110  Pac.  174,  where  grantee  of  rights 
in  irrigation  ditch  caused  depletion  of  amount  reserved  for  grantors, 
one  grantor  could  sue  alone  to  restrain  depletion  without  joining 
others;  Clements  v.  Land  etc.  Co.,  96  Tez.  Civ.  App.  346,  82  S.  W. 
669,  use  of  water  by  upper  owner  for  nonriparian  lands  is  adverse 
to  lower  owner,  although  he  receives  all  water  necessary  to  irrigate 
his  lands. 

Bight  to  Make  Use,  on  Nonriparian,  of  water  rights  incident  to 
riparian,  lands.    See  note,  22  L.  B.  A.  (n.  s.)  384. 

Oorrelatiye  Bighte  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  740,  742,  758. 

77  CaL   69-73,   18  Pac.   886,    SOUTHEBN  PAOIFIO  B.   B.   00.  ▼. 
PX7BCELL. 

Failure  of  Corporation  to  File  Articles  in  county  where  property 
is  situated  must  be  set  up  by  defendant  in  ejectment  suit  brought 
by  corporation. 

Approved  in  Valley  Lumber  etc.  Co.  v.  Driessel,  13  Idaho,  672,  673, 
93  Pac.  768,  769,  15  L.  B.  A.  (n.  s.)  299,  question  whether  foreign  cor- 
poration has  filed  articles  as  required  by  law  cannot  be  raised  for 
first  time  on  appeal. 

Miscellaneous. — Cited  in  Southern  Pac.  B.  Co.  ▼.  Hackett  (Cal.), 
18  Pac.  889,  companion  case. 

77  Cal.  73-78,  18  Pac.  875,  CLEVELAND  ▼.  CHOATE. 

Where  Deed  Beferred  to  0£&cial  Map  and  also  to  comer  stakes, 
map  may  be  shown  to  be  inaccurate  by  parol. 

Approved  in  Spongberg  v.  First  Nat.  Bank,  15  Idaho,  676,  99  Pac. 
713,  admitting  oral  evidence  to  identify  property  subject  of  lease; 
Staub  V.  Hampton,  117  Tenn.  731,  101  S.  W.  78^,  admitting  parol 
evidence  to  show  true  location  of  survey,  comer  of  wMch  waa  monu- 
ment in  description  in  deed  in  question. 

77  Cal.  83-85,  19  Pac.  183,  PAGE  ▼.  PAGE. 

Court  Loses  Jurisdiction  of  Cause  upon  entry  of  judgment  of  dis- 
missal, not  upon  mere  entry  of  dismissal. 

Approved  in  Welters  v.  Eossi  (Cal.),  57  Pac.  76,  entry  of  judg- 
ment of  dismissal  held  to  devest  court  of  jurisdiction. 

Distinguished  in  Miller  v.  Northern  Pac.  By.  Co.,  30  Mont.  292, 
294,  295,  76  Pac.  692,  693,  694,  entry  of  dismissal  by  clerk  on  register 
before  trial  held  to  devest  court  of  jurisdiction. 

Entry  or  Becord  Neceesary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  625. 

77  Cal.  86-87,  19  Pac.  186,  PICO  v.  PHELAK. 

Action  to  Becover  Bent  Does  not  Lie  against  adverse  occupant. 

Distinguished  in  Sheppard  v.  Coeur  d'Alene  Lumber  Co.,  62  Neb. 
16,   112   Pac.   933,   action   for   use   and   occupation  of  land   against 
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tenant  holding  without  consent  held  not  to  affect  title  to  land  and 
need  not  be  brought  in  county  where  land  la  aituated. 

77  CaL  91-94,  19  Pac.  177,  THOMAS  v.  JAMESON. 

Where  Party  Takes  Title  to  Land  purchased  by  another  as  security 
for  purchase  money  advanced  j^urchaser,  ha  holds  land  und«r  result- 
ing trust  for  purchaser. 

Approved  in  Levy  t.  By  land,  32  Nev.  466,  109  Pac.  907,  follow- 
ing rule;  Moultrie  ▼.  Wright,  154  Cal.  52^,  98  Pac.  25»,  party  who 
paid  half  of  purchase  price  and  took  title  to  whole  held  to  hold 
undivided  one-half  for  another  who  paid  remainder  of  purchase 
money;  Prefumo  v.  Russell,  148  Cal.  457,  83  Pac.  812,  right  of 
party  taking  title  to  secure  purchase  money  advanced  to  pur&haser 
held  to  be  nK>rtgage  only. 

77  OaL  loe-113,  11  Am.  St  Ibep.  244,  19  Pac.  227,  1  L.  B.  A.  185, 
PBEK  ▼.  PEEK. 

Where  Marriage  is  Bxtmi^t  About  by  promise  to  convey  property, 
equity  will  decree  conveyance. 

Reaffirmed  in  Oflfutt  v.  Oflfutt,  106  Md.  244,  1^4  Am.  St.  Rep.  491, 
67  Atl.  140,  12  L.  R.  A.  (n.  s.)  232. 

Marriage  is  not  Such  Part  Performance  of  parol  contract  to  con- 
vey real  property  as  will  take  case  out  of  statute  of  frauds. 

Approved  in  Hunt  v.  Hunt,  171  N.  Y.  40O,  64  N.  E.  160,  59  L. 
R.  A.  306,  following  rule;  Daily  v.  Minnick,  117  Iowa,  570,  91  N. 
W.  915,  60  L.  R^  A.  840,  privilege  of  naming  child,  when  exercised, 
held  to  take  contract  for  conveyance  of  land  in  consideration  thereof 
from  statute. 

Taking  Possession  of  Realty  as  Part  Performance  to  satisfy  stat- 
ute of  frauds.     Bee  note,  3  L.  R.  A.  (n.  s.)  814. 

Specific  Performance  of  Contract  to  provide  for  intended  husband 
or  wife.    See  note,  12  L.  R.  A.  (n.  s.)  234. 

Moral  Obligation  as  Consideration  for  promise.  See  note,  53  L. 
R.  A.  359. 

How  Far  Statutes  will  be  Regarded  as  abrogating  maxim  that  one 
cannot  profit  by  his  own  wrong.    See  note,  25  L.  R.  A.  571. 

77  CaL  114r-116,  19  Pac.  190,  MORBnJi  ▼.  EVEBSON. 

Specific  Performance  of  Contract  wUl  not  be  Decreed  unless  there 
was  adequate  consideration. 

Approved  in  Cummings  v.  Roeth,  10  Cal.  App.  151,  101  Pac.  437^ 
refusing  specific  performance  of  contract  for  purchase  of  land  on 
ground  of  inadequate  consideration;  White  v.  Sage,  149  Cal.  615, 
616,  87  Pac.  194,  Kaiser  v.  Barron,  ISS-  Cal.  790,  96  Pac.  807,  Herzog 
V.  Atchison,  Topeka  etc.  R.  R,.  153  CaL  501,  95  Pac.  900,  17  L. 
R.  A.  (n.  s.)  428,  Porter  v.  Anderson,  14  Cal.  App.  721,  113  Pac. 
347,  and  Martin  v.  Condrey,  13  Cal.  App.  620,  110  Pac.  458,  all  holding 
complaint  for  specific  performance  defective  in  not  alleging  con- 
tract to  be  fair  and  just. 

Refusal  of  Specific  Performance  of  Land  contract  because  of  in- 
adequacy of  consideration.    See  note^  14  L.  R.  A.  (n.  s.)  319. 
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77  Cal.  117*120,  19  Pac.  254»  PEOPLE  ▼.  LEONO  SINO. 

Where  Bill  of  Ezceptions  Does  not  AfllrmAtiyely  Show  venue  wu 
not  proven  at  trial  it  ie  preeumed  proven. 

Approved  in  Peoplo  v.  Connelljr  (Cal.),  88  Pac.  43,  following  rule. 

77  CaL  120-121,  19  Pac.  231,  PEOFI.E  ▼.  GALE. 

Allegation  in  Indictment  for  Embezzlement  against  administrator 
that  be  appropriated  to  his  own  use  certain  sums  belonging  to 
estate,  held  insufficient  in  absence  of  averment  of  other  necessary  in- 
culpatory facts. 

Approved  in  People  v.  McManhill,  4  C^l.  App.  ^27,  87  Pac.  405, 
holding  defective  information  for  embezzlement  of  money  by  agent 
of  association  which  did  not  state  conditions  of  trust,  nor  that 
defendant  appropriated  money  for  purpose  "not  in  due  and  lawful 
execution  of  trust." 

77  CaL  121-124,  19  Pac.  232,  OBEGORY  ▼.  BOVTEB. 

Miscellaneous. — Cited  in  Gregory  y.  Allison  (Cal.),  19  Pac  283, 
companion  case. 

77  Cal.  126-128,  19  Pac.  256,  DE  MALULOH  T.  DE  MALLAGH. 

Agent  cannot  Acquire  Principal's  Property  by  using  his  own  funds 
to  make  purchase  which  is  in  effect  redemption  of  subject  matter 
of  agency. 

Approved  in  Sanguinetti  v.  Rossen,  12  Cal.  App.  629,  107  Pac.  563, 
property  transferred  to  attorney  by  agreement  of  clients  for  their 
benefit  is  held  in  trust  for  them;  Chirry  v.  King,  6  Cal.  App.  576, 
92  Pac.  665,  purchase  by  agent  by  circuitous  means  for  himself,  of 
property  placed  in  his  hands  for  sale,  held  to  be  in  trust  for  prin- 
cipal; Lehrling  v.  Lrehrling,  84  Kan.  770,  115  Pac.  558,  deed  by 
absent  father  to  children  to  secure  mortgage  to  settle  claims  against 
him  held  to  create  trust  in  children  for  father's  benefit. 

Purchase  by  Agent  of  Principal's  Property.  See  note,  80  Am.  St. 
Bep.  567. 

77  Cal.  129-132,  19  Pac.  233,  8LOS8  ▼.  DE  TOBO. 

Action  for  Determination  of  Bight  or  interest  in  realty  must  be 
tried  in  county  where  land  lies. 

Reaffirmed  in  Hartley  v.  Fraser,  16  Cal.  App.  564,  117  Pac.  684. 

Action  to  Set  Aside  Fraudulent  Sale  of  land  by  administrator 
held  to  involve  determination  of  right  or  interest  in  real  property, 
and  should  be  tried  where  land  is  situated. 

Distinguished  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  535,  544,  re- 
fusing change  of  venue  of  action  based  on  fraud  and  collusion  to 
county  where  land  was  situated. 

77  Cal.  136-139,  19  Pac  267,  PEOPLE  ▼.  BOABD  OF  SUPEBVISOBS. 

Value  of  Mortgage  Given  to  Begents  of  state  university  should  be 
deducted  from  full  value  of  property  mortgaged,  and  right  to  such 
deduction  is  not  affected  by  fact  that  mortgage  is  not  taxable. 

Approved  in  Henne  v.  Los  Angeles  County  (Cal.),  59  Pac.  781, 
following  rule;  Brenner  v.  Los  Angeles,  160  Cal.  79,  116  Pac.  400, 
mortgagor  whose  mortgage  runs  to  university  regents  may  recover 
tax  paid  on  amount  of  mortgage. 
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77  Cal.  139-147,  19  Pac.  260,  HABENIOHT  ▼.  LISSAK. 

Wben  Articles  Sold  Under  Executory  Contract  are  inspected  and 
accepted  by  vendee  upon  arrival,  title  passes  to  vendee. 

Approved  in  Grange  Co.  v.  Farmers'  Union  Co.,  3  Cal.  App.  524, 
86  Pac.  6)17,  title  to  grain  held  to  pass  by  intention  of  parties  at 
time  of  shipment. 

77  Cal.  147-149,  19  Pac.  269,  PEOPLE  v.  FINE. 

Nonexpert  OpinionB  as  to  Sanity  or  Insanity.  See  note,  38  L.  B. 
A.  733. 

77  Cal.  152-156,  19  Pac.  264,  POPE  y.  KIBCHNEB. 

Misnomer  of  Insolvent  Debtor  held  not  to  vitiate  order  of  adjudica- 
tion. 

Approved  in  Macomber  v.  Kinney,  114  Minn.  159,  128  N.  W.  10O5, 
"Maeomber"  held  equivalent  of  "McComber." 

Idem  Sonans.    See  note,  100  Am.  St.  Bep.  348. 

AJ&davlt  of  Mailing  Held  SufAcient  though  signed  by  another  per- 
son than  one  whose  name  appeared  in  body. 

Approved  in  Fairbanks  etc.  Co.  v.  Getchell,  13  Cal.  App.  461,  110 
Pac.  332,  affidavit  for  attachment  need  not  be  signed  by  party 
making  it;  A.  P.  Hotaling  &  Co.  v.  Brogan,  IS  Cal.  App.  50C,  107 
Pac.  712,  upholding  affidavit  for  attachment  signed  in  corporate 
name  by  president. 

Effect  of  Failure  to  Execute  and  record  chattel  mortgages.  See 
note,  137  Am.  St.  Bep.  480. 

77  CaL  166-164,  11  Am.  St  Bep.  251,  19  Pac  275,  EX  PABTE 
8TEBNE8. 

Judgment  of  Court  Finding  Party  €hiflty  of  contempt  imparts 
absolute  verity  and  cannot  be  questioned  on  habeas  corpus. 

Approved  in  dissenting  opinion  in  Ex  parte  Duncan,  42  Tex.  Cr. 
676,  60  S.  W.  764,  majority  setting  aside  order  adjudging  party 
guilty  of  contempt. 

Judgment  of  Court  of  Becord  is  conclusive  evidence  of  jurisdiction 
until  set  aside  or  reversed  in  direct  proceeding,  when  jurisdiction 
depends  upon  existence  of  litigated  fact  which  is  adjudged  to  exist. 

Beaffirmed  in  In  re  Wallace,  75  Kan.  436,  89  Pac.  688. 

Belease  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  174. 

77  Cal.  164-171,  11  Am.  St.  Bep.  257,  19  Pac.  237,  EX  PABTE  Mc- 
NUIiTY. 

It  is  not  Within  Police  Power  to  enact  law  punishing  physician, 
duly  licensed,  for  what  is  styled  ''unprofessional  conduct,"  in  advertis- 
ing himself  as  specialist  in  certain  diseases. 

Approved  in  Hewitt  v.  Board  of  Medical  Examiners,  148  Cal.  595, 
113  Am.  St.  Bep.  315,  84  Pac.  41,  3  L.  B.  A.  (n.s.)  896,  holding 
void  statute  providing  that  "all  advertising  of  medical  business 
in  which  grossly  improbable  statements  are  made"  shall  constitute 
unprofessional  conduct;  Kennedy  v.  St.  Board  of  Begistration,  145 
Mich.  ^3,  108  N.  W.  730,  upholding  act  providing  medical  board 
eould  disbar  physician  for  advertising  in  newspapers,  in  regard  to 
venereal  diseases;  Samuelson  v.  State,  116  Tenn.  493,  115  Am.  St. 
U  Cal.  Koteft— 20 
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Bep.  805,  95  6.  W.  1017,  ^standard  sehedule  rate"  used  in  act  to 
prohibit  unauthorized  dealing  in  passenger  tickets  held  not  such  ex- 
pression as  to  render  act  Yoid. 

Legislature  cannot  Delegate  to  Board  of  medical  examiners  power 
of  declaring  what  ehall  constitute  misdemeanor. 

Approved  in  People  v.  Both,  249  HI.  536,  &4  'N.  E.  054,  upholding 
parole  law  as  not  being  delegation  of  legislative  power  to  board  of 
pardona. 

Act  of  April  3,  1876,  Making  It  an  Offense  to  practice  medicine 
without  first  having  procured  certificate,  does  not  forbid  practice 
after  such  certificate  is  revoked. 

Disapproved  in  State  v.  Chaney,  36  Wash.  357,  78  Pac.  917,  under 
similar  statute  it  is  offense  to  continue  practice  of  profession  after 
revocation  of  certificate. 

Bight  to  Practice  Medicine.    See  note,  113  Am.  St.  Bep.  32'0. 

Power  to  BeTOke  FliyBlclan'B  License.  See  note,  1  L.  B.  A.  (n.  s.) 
813. 

Where  Complaint,  Though  Inartlflclally  Drawn,  shows  evident  at- 
tempt to  state  essential  facts  which  constitute  crime  sought  to  be 
charged,  defect  in  statement  does  not  warrant  discharge  of  defendant. 

Approved  in  Application  of  Bunkers,  1  Cal.  App.  70,  81  Pac.  752, 
refusing  habeas  corpus  asked  on  ground  of  alleged  defect  in  indict- 
ment; Ex  parte  Bickej,  31  Nev.  89,  135  Am.  8t.  Bep.  651,  100  Pac. 
137,  holding  indictment  charging  president  of  bank  with  receiving 
deposits  through  teller,  knowing  bank  to  be  insolvent,  did  not  charge 
a  crime;  Ex  parte  Show,  4  Okl.  Cr.  423,  113  Pac.  1066,  information 
charging  fraud  in  preventing  elector  from  easting  his  vote  held  to 
charge  no  offense. 

Before  One  can  be  Convicted  of  Crime  there  must  be  some  rule 
of  action  prescribing  with  some  certainty  and  expressing  intelligently 
the  sovereign  wilL 

Approved  in  State  v.  Squibb,  170  Ind.  492,  84  N.  E.  971,  under 
act  declaring  no  person  either  by  his  servant  or  agent,  or  as  servant 
or  agent  of  another,  "ahall  sell  adulterated  mdlk,"  it  is  no  offense 
for  one  to  sell  as  principal;  dissenting  opinion  in  Commonwealth  v. 
International  Harvester  Co.,  131  Ky.  584,  115  S.  W.  714,  majority 
upholding  demurrer  to  indictment  of  International  Harvester  Com- 
pany charging  crime  under  anti-trust  act. 

Belease  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  173,  185,  186. 

Constltatlonal  Limitations  on  Power  to  impose  license  or  occupa- 
tion taxes.     See  note^  129  Am.  St.  Bep.  29^. 

Constltatlonal  Eqnallty  of  Privileges,  immunities  and  protection. 
See  note,  14  L.  B.  A.  581. 

77  CaL  173-176^  19  Pac.  270,  PEOPLE  ▼.  WAflSEBVOaLE. 

Obtaining  Money  by  Statement  that  one  had  credit  with  certain 
firm,  when  he  knew  he  had  no  credit,  is  obtaining  money  by  false 
pretenses. 

Approved  in  State  ▼.  Hammelsy,  52  Or.  159,  132  Am.  St.  Bep. 
686,  96  Pac.  866,  17  L.  B.  A.  (n.  s.)  244,  giving  check  to  obtain 
money  on  bank  in  which  drawer  had  no  funds,  though  he  did  not 
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Bpecifically  state  he  had  funds  there,  held  obtaining  money  on  false 
pretenses. 

Mere  Dcawlng  and  Passing  of  Oheck  withont  funds  to  meet  it  as 
false  pretense.     See  note,  17  L.  B.  A.  (n.  s.)  244.    * 

Necessary  Averments  to  Charge  of  obtaining  money  on  false  pre- 
tenses stated. 

Approved  in  People  v.  Lapique,  10  Cal.  App.  675,  103  Pac.  167, 
holding  fraud  not  shown  to  have  been  accomplished  by  means  of 
false  pretenses  alleged  to  have  been  used  for  that  purpose;  People 
V.  White,  7  Cal.  App.  102,  03  Pac.  685,  information  for  obtaining 
money  under  false  pretenses  held  insufficient;  People  v.  Carpenter, 
6  Cai  App.  233,  91  Pac.  810,  indictment  for  obtaining  money  on 
false  pretenses  held  not  to  allege  essential  facts. 

False  Pretense  mnst  Belate  to  Existent  or  past  fact. 

Approved  in  People  v.  Ward,  5  Cal.  App.  37,  89  Pac.  875,  evidence 
of  conduct  and  acts  of  parties  admissible  to  determine  truth  or  falsity 
of  representation;  Biddle  v.  United  States,  156  Fed.  7^,  84  C.  C.  A. 
415,  representations  that  building  would  be  used  as  gambling  place 
held  not  false  pretense. 

Admissibility  of  Evidence  of  other  crimes.  See  notes,  105  Am. 
St.  Bep.  997;  62  K  B.  A.  241. 

77  CaL  176-179,  19  Pac.  268,  PEOPLE  Y.  TBAVEBS. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Bep.  75. 

Correction  of  Verdict  In  Criminal  Cases.    See  note,  23  L.  B.  A. 

727. 

77  CaL  179-183,  19  Pac.  258,  PEOPI.E  v.  JANUAEY. 

Instmctions  Given  at  Criminal  Trial  are  no  part  of  record  unless 
accompanied  by  indorsement  of  judge,  or  embodied  in  bill  of  excep- 
tions. 

Approved  in  People  v.  Schultz,  14  Cal.  App.  110,  111  Pac.  273, 
People  v.  Vital  (Cal.),  34  Pac.  617,  and  State  v.  Scholfield,  13  N.  D. 
666,  102  N.  W.  879,  all  reaffirming  rule. 

77  CaL  183-184,  19  Pac.  267,  EX  PABTE  FENTON. 

Fact  That  Defendant  had  Been  Previously  Arrested  on  samie  charge, 
examined  before  magistrate,  and  discharged,  is  not  bar  to  second 
arrest  and  examination. 

Beaffirmed  in  People  v.  DiUon,  197  N.  Y.  258,  90  N.  E.  822. 

77  CaL  184-189,  19  Pac.  278,  WISE  v.  HOGAN. 

General  Allegation  of  Indebtedness  is  sufficient  in  complaint  in 
suit  against  estate  upon  account. 

Approved  in  Jensen  v.  Dorr,  159  Cal.  747,  116  Pac  555,  items  of 
account  need  not  be  set  forth  in  complaint  in  suit  to  enforce 
mechanic's  lien  on  ship. 

Demurrer  on  Ground  of  Limitations  is  not  good  unless  it  affirma- 
tively appears  on  face  of  complaint  that  claim  is  barred. 

Approved  in  Chemung  Min.  Co.  v.  Hanley,  9  Idaho,  7^,  77  Pac. 
228,  and  Corea  v.  Higuei^a,  153  CaL  456,  95  Pac.  885,  17  L.  B.  A. 
(n.s.}   1018,  both  following  rule* 
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Wliera  Presentation  of  Claim  Against  Estate  which  is  sued  on  is 
alleged  to  have  been  made  within  ten  months  after  first  publication 
of  notice  to  creditors,  without  alleging  value  of  estate,  defect  cannot 
be  reached  by  general  demurrer. 

Distinguished  in  Burke  v.  Maguire,  154  Cal.  463,  93  Pac.  24,  com- 
plaint against  estate  sounding  in  contract  which  does  not  allege 
claim  was  presented  to  administrator  is  open  to  general  demurrer. 

77  Cal.  190-191,  19  Pac.  277,  OOSS  ▼.  HELBING. 

Managing  Agent  of  Waterworks  Held  to  have  bound  owners  by 
purchase  of  pump  so  as  to  create  lien  therefor. 

Approved  in  Calhoon  v.  Buhre,  75  N.  J.  L.  442,  67  AtL  1069,  one 
in  charge  of  hotel  held  to  have  bound  owner  by  contract  for  adver- 
tising; dissenting  opinion  in  Williamson  v.  Shank,  41  Ind.  App.  519^ 
83  N.  E.  643,  majority  holding  plaintiff  entitled  to  lien  on  building 
by  reason  of  furnishing  materials  for  it  to  contractor  constructing 
it  for  one  who  held  as  tenant  at  will. 

77  CaL  192-194,  19  Pac.  375,  HEESEB  V.  MILLE&. 

In  Action  to  Quiet  Title,  Allegation  that  plaintiff  is  owner  of  prop- 
erty is  of  ultimate  fact  and  is  sufficient. 

Approved  in  Emerson  v.  Yosemite  Gold  Min.  etc.  Co.,  149  Cal.  59, 
85  Pac.  125,  reaffirming  rule;  Wutchumna  Water  Oo.  v.  Pogue,  151 
Cal.  109,  90  Pac.  364,  in  action  to  determine  respective  water  rights 
of  plaintiff  and  defendants,  deraignment  of  plaintiff's  title  need 
not  be  pleaded;  Lucas  v.  Whitacre,  121  Iowa,  254,  96  N.  W.  777, 
where  petition  of  widow  for  confirmation  of  title  to  her  in  certain 
lands  of  which  her  husband  had  been  seised  alleged  she  "was  owner 
thereof,'^  such  allegation  sufficiently  negatived  loss  of  her  rights  by 
judicial  sale. 

When  Complaint  In  Quiet  Title  Snlt  shows  by  necessary  implication 
that  defendant's  claim  is  void,  it  need  not  aver  it  in  terms. 

Approved  in  Woody  v.  Hinds,  30  Mont.  192,  76  Pac.  2,  holding 
burden  on  defendant  in  quiet  title  suit  to  discover  nature  of  adverse 
claim. 

77  OaL  194-196,  19  Pac.  377,  MUBPHY  v.  HABBI8. 

Farmer  is  not  Entitled  to  Exemption  as  both  farmer  and  teamster. 

Reaffirmed  in  Van  Lue  v.  Wahrlich-Cornctt  Co.,  12  CaL  App.  751, 
108  Pac.  718. 

77  Oal.  196-198,  19  Pac.  376,  CANNING  v.  FIBUSH. 

Notice  to  Terminate  Tenancy  for  fixed  period  is  unnecessary. 

Reaffirmed  in  Craig  v.  Gray,  1  Cal.  App.  599,  82  Pac.  700. 

In  Suit  to  Eecover  Property  on  Ground  it  is  exempt,  burden  is  on 
plaintiff  to  show  exemption. 

Approved  in  Cunningham  v.  Springer,  13  N.  M.  284,  82  Pac.  238, 
in  action  on  contract,  on  plea  of  payment,  and  general  denial,  burden 
is  on  plaintiff  to  prove  contract. 

77  Cal.  19&-203,  11  Am.  St.  &ep.  263,  19  Pac.  380,  £Z  PASTE  AH 
MEN. 
Means  by  Which  Prisoner  is  Bronght  within  jurisdiction  of  court 
does  not  affect  its  right  to  try  him  so  as  to  render  judgment  void  on 
collateral  attack. 
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BeafBrmed  in  People  ▼.  Palermo  Land  k  Water  Co.,  4  Gal.  App.  722, 
89  Pac.  725,  and  Rigor  v.  State,  101  Md.  473,  61  Atl.  634. 

Judgment  of  Court  in  Contempt  is  conclusive  if  court  bad  jurisdic- 
tion. 

Approved  in  dissenting  opinion  in  Ex  parte  Duncan,  42  Tex.  Gr. 
676,  62  S.  W.  764,  majority  setting  aside  judgment  in  contempt  on 
ground  court  lacked  jurisdiction  to  render  particular  judgment. 

Affidavit  Charging  Violation  of  Injunction  need  not  set  forth  pro- 
visions of  writ  violated. 

Reaffirmed  in  State  v.  Sieber,  49  Or.  5,  9,  8^  Pac.  314. 

Judicial  Notice  of  Decree,  in  Proceeding  to  punish  violation  as 
contempt.    See  note,  24  L.  R.  A.  (n.  s.)  405. 

Character  of  Contempt  for  Violation  of  injunction  to  protect  private 
right.    See  note,  13  L.  R.  A.  (n.  s.)   594. 

Release  of  Prisoner  on  Habeas  CorpUB  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Rep.  180. 

Miscellaneous. — Gited  in  Ex  parte  Fong  Yen  You  (Gal.),  19  Pac 
SOO,  companion  case. 

77  CaL  208-213,  19  Pac.  382,  McCUSICK  y.  WAI^KEB. 

Issuance  of  Writ  of  Attachment  is  ministerial  act  of  clerk. 

Approved  in  Merchants'  Nat.  Union  v.  BiAsseret,  15  Gal.  App.  447, 
115  Pac.  59,  clerk  has  no  authority  to  issue  attachment  where  affidavit 
does  not  show  facts  required  for  its  issuance. 

Liability  for  liIaliciouB  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Rep.  471. 

77  CaL  213-217,  19  Pac.  490,  PEOPLC  ▼.  CARTT. 

Conviction  for  Manslaughter  upon  Indictment  for  murder,  reversed 
on  appeal  of  defendant,  does  not  bar  new  trial  for  murder  on  same 
indictment. 

Approved  in  In  re  Sommers,  31  Nev.  532,  135  Am.  St.  Rep.  700, 
103  Pac.  1073,  following  rule;  People  v.  Grill,  151  Gal.  598,  91  Pac. 
517,  where  defendant  was  convicted  ot  murder  on  first  trial  with 
]>enalt7  of  imprisonment  for  life,  such  judgment  was  no  bar  to  in- 
fliction of  death  penalty  upon  retrial  granted  on  his  motion. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Rep.  77. 

Former  Jeopardy  in  Retrial  on  Higher  after  setting  aside  verdict 
for  lower  charge.    See  note,  5  L.  R.  A.  (n.  s.)  573. 

Court  may  Properly  Refuse  to  permit  counsel  in  opening  statement 
to  argue  law  to  jury. 

Approved  in  People  v.  Denomme  (Gal.),  56  Pac.  09,  holding  case  of 
instruction  in  argument  to  jury  properly  refused. 

Stenographer's  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.   Rep.  367. 

Admissibility  in  Criminal  Trial  of  testimony  given  upon  preliminary 
examination  by  witnesses  not  available  at  trial.  See  note,  25  L.  R. 
A.  (n.s.)  884. 

77  Cal.  217-218,  19  Pac.  422,  MALONE  v.  DEL  NORTE  COUNTY. 

When  Facta  Found  Sustain  Judgment,  it  is  not  necessary  to  And  on 
other  iseues. 
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Approved  in  Bowers  ▼.  Oottrell,  15  Idftho,  240,  96  Pac.  943,  findings 
held  sufficient  where  they  clearly  were  in  effect  against  defendant's 
ease  made  by  answer. 

77  OaL  218-220,  19  Pac.  489,  MOBBOW  ▼.  GBAVES. 

Conveyance  In  Fraud  of  Creditors  cannot  be  avoided  as  against  snb^ 
sequent  purchaser  from  grantee  for  value  without  notice  of  fraud. 

Approved  in  Benike  v.  Santa  Clara  Valley  Agr.  Society,  9  Cal.  A  pp. 
232,  98  Pac.  689,  refusing  to  set  aside  deed  to  property  of  district 
agricultural  society  given  on  execution  of  judgment  alleged  to  have 
been  procured  by  fraud. 

77  CaL  220-235,  11  Am.  St  Bap.  267,  17  Pac.  923,  19  Pac.  431,  1  L.  B. 
A.  567,  ESTATE  OF  COOK. 

Judgment  Becomes  Bendered  When  Court  pronounces  decision,  and 
need  not  be  in  writing  signed  by  judge. 

Approved  in  Darlington  v.  Butler,  3  Gal.  App.  453,  86  Pac.  196, 
upholding  judgment  of  dismissal  entered  by  clerk  on  oral  order  of 
court. 

Judgment  of  Divorce  Becomes  Operative  upon  rendition  though  not 
then  entered  by  clerk. 

Approved  in  Mock  v.  Chaney,  36  Colo.  65,  87  Pac.  540,  and  Zahorka 
V.  Geith,  129  Wis.  506,  109  N.  W.  555,  both  following  rule;  Baum  v. 
Boper,  1  Cal.  App.  437,  82  Pac.  391,  upholding  writ  of  possession 
against  defendant  although  judgment  was  not  entered  when  writ  was 
issued. 

Distinguished  in  Brownell  v.  Superior  Court,  157  Cal.  707,  109  Pac. 
93,  order  is  "taken"  under  section  473,  Code  of  Civil  Procedure,  when 
entered  on  official  minutes  of  court. 

Necessity  of  Entry  of  Judgment.  See  notes,  129  Am.  St.  Bep.  746; 
28  L.  B.  A.  623. 

77  Cal.  235-236,  19  Pac.  423,  ZIBEEB  y.  HUGHES. 

Party  Suing  on  Part  of  Entire  Demand  thereby  abandons  right  to 
bring  new  suit  for  balance. 

Beaffirmed  in  Bawlins  v.  Jungqnist,  16  Wyo.  420,  94  Pac.  467. 

Distin^ished  in  Haub  v.  Leggett,  160  Cal.  496,  117  Pac.  558,  allow- 
ance and  approval  in  part  of  claim  against  estate  of  decedent  is  no 
bar  to  action  for  whole  claim. 

77  Cal.  236-239,  19  Pac.  487,  BBOWN  Y.  ANDEBSON. 

"Year,"  as  Used  In  Contract,  does  not  necessarily  mean  calendar 
year,  but  meaning  must  be  determined  from  connection  in  which  used, 
and  subject  to  matter  of  contract. 

Approved  in  Beusch  v.  City  of  Lincoln,  78  Neb.  831,  112  N.  W.  378, 
"year"  as  used  in  Slocumb  law  held  to  mean  "municipal  year." 

77  Cal.  2S&-241,  19  Pac.  424,  VULICEVICH  y.  8KINKEB. 

Contracts  for  Sale  of  Growing  Periodical  Crops  need  not  be  in 
writing. 

Approved  in  Cannon  v.  Matthews,  75  Ark.  339,  112  Am.  St.  Rep.  64, 
67  S.  W.  429,  69  L.  B.  A.  827,  growing  strawberry  plants  held  subject 
of  replevin;  Johnson  v.  Johnson,  31  Utah,  413,  88  Pac.  231,  agreement 
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i  to  give  grantor  of  premiBes  half  eropa  raised  daring  his  life  need  not 

be  in  writing. 

Wbether  Oontract  for  Sale  of  Chro'Wiiig  Oropt  or  reservation  thereof 
by  a  grantor  mnat  be  in  writing.    See  note^  23  L.  R.  A.  (n.  s.)  1220. 

Growing  Fmit  aa  Real  or  Personal  Property.  See  note,  16  L.  R.  A. 
104. 

Passing  of  Crops  by  Deed,  Devise  or  descent  of  lands.  See  note, 
181  Am.  St.  Rep.  618. 

77  OaL  246-247,  19  Pac  426,  1 L.  R.  A.  572,  FISCHER  ▼.  TRAVEIjERS' 
XEB.  CO. 

Wbexe  Insurance  Policy  Excepts  Liability  for  "death  or  injury"  in- 
tentionally caused,  intention  of  party  inflicting  injury  is  referred  to, 
and  when  complaint  on  policy  charges  intentional  killing,  demurrer  is 
properly  sustained. 

Approved  in  Continental  Casuaky  Co.  v.  Morris,  46  Tex.  Civ.  App. 
399,  102  a  W.  775,  in  such  policy  "injury"  held  to  include  fatal  in- 
juries. 

What  Constitntes  an  Accident^  within  meaning  of  accident  policy. 
See  note,  30  L.  R.  A.  208. 

77  CaL  267-263,  19  Pac.  429,  RURLING  ▼.  TH0MPKIN8. 

Only  One  in  Privity  With  United  States  can  attack  collaterally 
I  patent  issued  for  lands  listed  to  state  as  in  lieu  of  school  lands. 

Approved  in  dissenting  opinion  in  Williams  v.  San  Pedro,  153  Cal. 
52,  94  Pac.  237,  majority  holding  certificate  of  purchase  of  tide  lands 
in  San  Pedro  subject  to  collateral  attack  on  ground  it  was  void,  by 
parties  not  connected  with  title  of  state. 

Patent  Issued  to  Administrator  Vests  legal  title  in  him,  and  entitles 
him  to  recover  premises  in  his  own  name  in  action  of  ejectment. 

Approved  in  Carr  v.  Carr,  15  Cal.  App.  483,  115  Pac.  262,  upholding 
complaint  by  administrator  suing  as  such  to  recover  property  of  es- 
tate. 

Ejectment  by  Executor  or  Administrator.  See  note,  136  Am.  St. 
Rep.  84. 

77  Cal.  263-267,  18  Pac.  647,  19  Pac.  498,  GRANT  ▼.  HEVERIN. 

When  Legal  Title  to  Chose  In  Action  is  vested  in  assignee,  debtor  is 
completely  protected  against  assignor,  and  assignee  may  maintain 
action  in  his  own  name. 

Approved  in  Ingham  v.  Weed  (Cal.)y  48  Pac.  320,  assignee  of  mort- 
gage may  maintain  action  to  foreclose  in  his  own  name  regardless  of 
agreement  to  account  for  proceeds  to  another. 

Who  is  Real  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  R.  A.  606. 

77  CaL  267-279,  11  Am.  St.  Rep.  279,  19  Pac.  494,  HILL  y.  FINIOAN. 

Where  Pledgee  Purchases  Pledged  Property  at  sale,  pledgor  must 
exercise  his  right  to  treat  sale  as  invalid  within  reasonable  time. 

Approved  in  Tennent  v.  Union  Central  Life  Ins.  Co.,  133  Mo.  App. 
361,  112  S.  W.  761,  beneficiary  in  life  policy  pledged  by  insured  to 
secure  loan  could  on  invalid  sale  by  insurer  to  itself,  made  on  default 
in  payment  of  loan,  sue  on  policy;  Thomas  v.  Gilbert,  55  Or.  21,  101 
Pac.  395,  delay  of  five  years  held  to  validate  sale  of  pledged  bank 
stock  to  general  partner  of  'firm  holding  pledge. 
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Wlio  may  not  Purchase  at  judicial  exeention  and  other  compuleorj 
■alct.    See  note,  138  Am.  St.  Bep.  812. 

Convenlon  of  Pledged  Pnopeiiy  by  inyalid  sale.  See  note,  43  L.  ^. 
A.  762,  7W. 

Bights,  Bemedles  and  Liabilities  of  Pledgees  of  corporate  stock.  See 
note,  121  Am.  St.  Bepw  204. 

77  OaL  279-283,  19  Pac.  499,  McDONALD  T.  HUFF. 

Deed  Delivered  in  Escrow  cannot  be  Bevoked  by  grantor. 

Approved  in  Kenney  v.  Parks  (Cal.),  54  Pac.  58,  deeds  executed  by 
husband  and  wife  mutually  conveying  separate  property,  and  delivered 
to  third  person  with  directions  to  record  that  of  spouse  dying  first, 
held  not  revocable;  Fitzgerald  v.  Allen,  240  111.  94,  88  N.  E.  245,  de- 
livery of  deed  in  escrow  to  be  held  until  grantor's  death  and  then 
delivered  to  grantee,  held  sufficient  delivery,  where  grantee  knew  con- 
tents and  conditions  of  deed  and  accepted  in  writing. 

Deed  DeUvered  in  Bscrow  Oonveirs  Title  upon  performance  of  condi- 
tions for  delivery. 

Approved  in  Daniels  v.  Daniels,  3  Cal.  App.  299,  85  Pac.  136,  notes 
delivered  in  escrow  to  be  delivered  to  payee  on  death  of  maker  are 
not  affected  by  limitations  until  death  of  maker;  De  Bow  v.  Wollen- 
berg,  52  Or.  422,  96  Pac.  542,  and  Whitmer  v.  Schenk,  11  Idaho,  706,  83 
Pac.  776,  both  holding  upon  fulfillment  of  condition  of  escrow  it 
relates  back  to  time  of  escrow  agreement  for  purpose  of  cutting  off 
intervening  rights  of  third  parties  who  had  notice  of  terms  of  escrow. 

Effect  of  Deed  Delivered  in  Escrow  as  further  security  for  debt. 
See  note,  2  L.  B.  A.  (n.  s.)  629. 

Escrows.     See  note,  130  Am.  St.  Bep.  941,  968,  969. 

Where  Deed  is  Delivered  in  Escrow  in  payment  of  grantor's  debt,  if 
not  otherwise  paid  by  certain  date,  acceptance  of  deed  by  vendee's 
attorney  and  execution  by  his  agent  of  receipt  in  full  shows  delivery 
and  acceptance  of  deed,  though  made  after  time  limited. 

Distinguished  in  May  v.  Emerson,  52  Or.  270,  96  Pac.  1065,  where 
deed  is  deposited  in  escrow  to  be  delivered  to  grantee  on  payment  of 
price,  but  before  payment,  vendor's  creditor  obtained  judgment  and 
bought  land  at  execution  sale,  payment  to  depositary  not  act  of  for- 
feiture of  vendee's  rights  under  contract  of  purchase. 

Miscellaneous.— Cited  in  Wagg  v.  Herbert,  19  Okl.  560,  92  Pac.  264, 
as  to  right  of  mortgagee  to  purchase  from  mortgagor. 

77  Cal.  28&-290,  19  Pac.  426,  CBESCENT  CITY  WHABF  ETC.  CO.  ▼. 
SIMPSON. 

Where  Injunction  Is  Sought  to  Bestrain  irreparable  injury  complaint 
need  not  allege  insolvency  of  defendant. 

Approved  in  Dingley  v.  Buckner,  11  Cal.  App.  186,  104  Pac.  480, 
following  rule;  Trade  Dollar  Consol.  Min.  Co.  v.  Eraser,  148  Fed.  593, 
79  C.  C.  A.  37,  granting  injunction  to  restrain  diversion  of  water 
above  dam,  which  would  cause  irreparable  injury  to  owners  of  dam. 

Injunction  Against  Trespass  on  Bealty.  See  note,  99  Am.  St.  Bep. 
742. 

Ai&zing  of  Corporate  Seal  to  Instrument  by  proper  officer  is  prima 
facie  evidence  to  show  authority  for  its  execution. 

Approved  in  Sibly  v.  England,  90  Ark.  425,  119  8.  W.  822,  and  Greve 
V.  Echo  Oil  Company,  8  Cal.  App.  284,  96  Pac.  907,  both  following  rule. 
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77  Oal.  295-297,  19  Pac.  518»  VOK  DBACHENTELS  y.  DOOLITTLB. 

Action  to  Qnlet  Title  cannot  be  Maintained  by  bolder  of  equitable 
interest  againet  holder  of  legal  title. 

Approved  in  Mitchell  y.  Moses,  16  Cal.  App.  599,  117  Pae.  687,  Bueh- 
ner  ▼.  Malloy,  155  Gal.  255,  100  Pac.  688,  and  Bobinson  v.  Mnir,  151 
Cal.  124,  90  Pae.  524,  all  reaffirming  rule;  County  of  Lob  Angeles  v. 
Hannon,  159  Cal.  48,  112  Pae.  883,  vendee  under  contract  of  sale  could 
not  qui^et  title  against  grantee  of  legal  title. 

Disapproved  in  Coleman  v.  Jaggers,  12  Idaho,  129,  130,  118  Am.  St. 
Bep.  207,  86  Pae.  895,  896,  holder  of  equitable  interest  may  quiet  title 
although  he  has  neither  possession  nox^  legal  title. 

77  CaL  300-S06,  19  Pac.  519,  DANIELS  v.  atTAULLA  MHJ.  00. 

Improrement  of  Strip  of  Land  Before  Issuance  of  state  patent  by 
building  of  railroad  thereon,  though  not  inclosed,  is  sufficient  posses- 
sion to  give  title  by  adverse  poseession. 

Approved  in  Gray  v.  Walker,  167  CaL  386,  108  Pac.  279,  when  town 
lots  were  improved  in  usual  manner,  neither  inclosure  nor  cultivation 
were  essential  to  claim  by  adverse  possession. 

77  Oil.  806-^08,  19  Pac  481,  FABBETTI  v.  SUPEBIOB  COUBT. 

Appeal  Lies  from  Default  Judgment  of  justice's  court. 

Beaffirmed  in  Maxson  v.  Superior  Court  (Oal.),  54  Pac.  520. 

Order  of  Superior  Oonrt  Dismissing  Appeal  from  justice's  court,  taken 
en  questions  of  law  alone,  is  void. 

Approved  in  Oolden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  478, 
114  Pac.  980,  mandamus  lies  to  compel  superior  court  to  proceed  with 
appeal  from  justice's  court  properly  taken  but  dismissed'  for  lack  of 
jurisdiction. 

Where  There  has  Been  No  Trial  upon  issues  of  fact  in  justice's  court, 
cuperior  court  on  appeal  must  decide  upon  questions  of  law  alone. 

Approved  in  Maxson  v.  Superior  Court  (Cal.),  54  Pac.  520,  621,  and 
Null  V.  Superior  Court,  4  Cal.  App.  210,  87  Pac.  394,  both  following 
rule;  Smith  v.  Superior  Court,  2  Cal.  App.  530,  84  Pac.  55,  appeal  from 
nonsuit  in  justice's  court  presents  question  of  law  alone,  and  superior 
court  cannot  try  cause  after  reversal  of  nonsuit;  Armantage  v.  Superior 
Court,  1  Cal.  App.  135,  136,  81  Pac.  1035,  where  appeal  is  taken  from 
justice's  court  on  questions  of  law,  or  of  law  and  fact,  superior  court 
can  try  case  without  statement  if  there  was  any  trial  of  issues  in  jus- 
tice's court,  with  or  without  jurisdiction. 

Superior  Oourt  may,  Within  Beasonable  Time,  set  aside  judgment 
rendered  inadvertently  or  through  mistake^  ' 

Distinguished  in  In  re  Sullivan,  3  Cal.  App.  195,  84  Pac.  782,  where 
judgment  imposes  fine  for  assault  with  deadly  weapon  and  contains 
void  provision  for  imprisonment  in  penitentiary  to  enforce  it,  court 
cannot  after  issuance  of  commitment  vacate  judgment  and  impose  same 
fine  and  designate  county  jail  as  place  of  imprisonment. 

77  OaL  30a-309,  19  Pac.  521,  PEOPLE  ▼.  LENON. 

Appeal  Purporting  to  be  from  Judgment  of  conviction  dismissed 
wlien  judgment  did  not  appear  of  record. 

Distinguished  in  People  v.  Schmitz,  7  Cal.  App.  346,  94  Pac.  410,  ap- 
peal not  premature  if  taken  after  rendition  of  judgment  and  before 
entry. 
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77  OaL  313-315,  19  Pftc.  627,  E8TATB  OF  OWIK. 

Widow  is  not  Estopped  to  Make  Election  to  take  under  law  by  eaus- 
ing  will  of  husband  to  be  probated  and  becoming  executrix. 

Approved  in  Benedict  ▼.  Wilmarth,  40  ila.  543,  35  So.  87,  following 
rule;  In  re  Smith's  Estate  (Oal.),  38  Pac.  951,  where  will  showed  tes- 
tator meant  to  dispose  of  community  property,  conveyance  by  testa- 
tor's widow  of  life  estate  devised  by  will  operated  as  acceptance  by 
her  of  provisions  of  will;  Hoggard  v.  Jord&n,  140  N.  0.  617,  53  S.  E. 
223,  4  L.  B.  A.  (n.  s.)  1065,  widow  by  acting  under  will  as  executrix 
for  nine  years  held  to  have  elected  to  accept  its  provisions. 

77  Oal.  315-318,  19  Pac.  526,  1  li.  B.  A.  829,  BUBUKGAME  V.  BOW* 
I.AND. 

Equity  will  Oompel  Speclilc  Performance  of  parol  promise  of 
father  to  daughter  to  convey  land  to  her  if  she  will  live  on  it, 
when  agreement  has  been  partly  performed  by  her. 

IMstinguished  in  Valentine  v.  Streeton,  9  Gal.  App.  644,  99  Pac. 
1109,  refusing  to  enforce  specific  performance  of  parol  promise  to 
convey  when  possession  and  improvements  had  been  made  by  donee 
under  lease. 

Bight  of  One  to  Testify  as  to  his  intent.  See  note,  23  L.  B.  A. 
(n.  s.)  379. 

77  OaL  319-323,  19  Pac.  523,  1  L.  B.  A.  826,  KATZ  ▼.  BEDFOBD. 

Plaintiff  may  State  Oause  of  Action  on  contract,  and  upon  quantum 
meruit. 

Reaffirmed  in  Remy  v.  Olds  (Cal.),  34  Pac.  217. 

Contract  to  Build  Sidewalk  with  quantity  left  blank  held  to  be 
divisible. 

Approved  in  Schlosser  v.  Moores,  16  N.  D.  391,  lia  N.  W.  80, 
contract  of  sale  of  seed  wheat  and  seed  flax  held  to  give  separate 
liens  on  crops. 

Contract  Fixing  Compensation  at  Certain  Amount  per  unit  of  work 
as  entire  or  severable.    See  note,  20  L.  R.  A.  (n.  s.)  1071. 

Work  Done  on  Sidewalk  Under  Contract  held  to  have  been  ac- 
cepted by  owner  by  his  conduct. 

Approved  in  Coplew  v.  Durand,  153  Cal.  ^1,  95  Pac.  39,  16  L. 
B.  A.  (n.  s.)  791,  where  contract  work  was  completed  to  satisfac- 
tion of  owner,  and  architect  refused  certificate,  su&h  certificate  was 
not  necessary  to  action  for  contract  price. 

77  Cal.  324-326,  19  Pac.  529,  BBALY  ▼.  HENBT. 

Witness  cannot  be  Cross-examined  on  matters  on  which  he  gave 
no  testimony  on  direct  examination. 

Reaffirmed  in  Borden  v.  Lynch,  34  Mont.  509,  87  Pac.  610. 

77  Cal.  327-330,  19  Pac  631,  LABISH  ▼.  HABDT. 

Bona  Fide  Occupancy  was  Essential  to  givo  equity  to  occupant 
of  land,  title  to  which  was  quieted  by  act  of  July  23,  1866. 

Reaffirmed  in  Town  of  Red  Bluff  v.  Walbridge,  15  Gal.  App.  780, 
781,  116  Pac.  80,  81. 

Beal  Property  Granted  by  Oovemment  to  citizen  as  separate  or 
community  property.     See  note,  96  Am.  St.  Rep.  919,  920. 
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Wliat  Is  Oommnnlty  Property.  See  notes,  126  Am.  St.  Rep.  117; 
4  Cof.  Prob.  60. 

Character  of  Properly  as  Oommunity  or  separate  where  title  not 
completed  until  after  death  of  spouse.  See  note,  17  L.  B.  A.  (n.  s.) 
155. 

Miscellaneous. — Cited  in  LabiBh  t.  Hardy  (Cal.),  23  Pac  124,  com- 
panion case. 

77  CaL  330-340,  19  Pac.  513,  BBODEB  ▼.  CONELIK. 

Defendant  Belying  on  Statute  of  Frauds  must  plead  it. 

Beaffirmed  in  Alaska  Salmt)n  Co.  v.  Standard  Box  Co.,  158  Cal. 
569,  112  Pac.  455. 

Complaint  on  Agreement  Beqnlred  to  be  in  writing  need  not  so 
allege,  and  it  will  be  presumed    on  demurrer  to  be  in  writing. 

Beaffirmed  in  Logan  v.  Brown,  20  Okl.  342,  95  Pac.  444,  20  L.  B. 
A.  (n.  8.)  298. 

Purchase  by  Attorney  for  Parties  in  insolvent  proceedings  of  in- 
solvent property  at  assignee's  sale  with  parol  agreement  to  hold 
for  later  sale  on  better  market  creates  constructive  trust  and  is 
not  within  statute  of  frauds. 

Approved  in  Cooney  v.  Glynn,  157  Cal.  587,  108  Pac.  508,  con- 
veyance by  mother  to  son  on  his  promise  to  convey  to  sister  held 
to  create  constructive  trust;  Chamberlain  v.  Chamberlain,  7  Cal. 
App.  639,  95  Pac.  661,  transfer  of  property  to  relative  held  to  create 
coDstructive  trust  when  induced  by  false  representations  as  to  suit 
against  grantor,  and  promise  to  reconvey;  Beece  v.  Leitch,  46  Ind. 
App.  346,  92  N.  £.  555,  payment  of  purchase  price  of  real  estate 
and  transfer  of  title  to  another  in  good  faith  held  to  create  result- 
ing trust;  Newis  v.  Topper,  121  Iowa,  442,  96 *N.  W.  908,  deed  to 
grantor's  stepfather  made  to  secure  maintenance  of  grantor's  children 
after  his  death  held  to  be  given  in  confidential  relation  and  to  raise 
constructive  trust. 

Creation  of  Trusts  in  Land  by  ParoL  See  notes,  115  Am.  St.  Bep. 
795;  5  Cof.  Prob.  265. 

Limitations  Do  not  Bun  Against  Bight  to  enforce  trust  until  trustee 
repudiates  it. 

Approved  in  Levy  v.  Byland,  32  Nev,  470,  109  Pac.  908,  following 
rule;  Spencer  v.  Duncan  (Cal.),  40  Pac.  549,  action  against  trustee 
held  not  barred  when  trust  was  not  shown  to  have  been  denied. 

Future  Promise  as  Ftand.    See  note,  10  L.  B.  A.  (n.  s.)  647. 

77  CaL  353-357,  19  Pac.  677,  SANSOME  y.  MYBES. 

It  is  Duty  of  Party  in  Criminal  Case  desiring  to  have  bill  of  ex- 
ceptions settled  to  prepare  full  and  fair  draft  of  bill,  but  mistakes 
and  omissions  should  be  corrected  by  judge. 

Approved  in  State  v.  Craig,  15  Wyo.  449,  89  Pac.  587,  holding 
judge  not  bound  to  sign  bill  of  exceptions  not  fully  and  fairly  pre- 
pared; Harden  v.  Card,  14  Wyo.  493,  85  Pac.  249,  holding  court 
could  permit  correction  of  imperfect  bill  and  sign  same  as  though 
presented  within  proper  time,  when  it  was  presented  in  imperfect 
condition  on  last  day  allowed. 

77  Cal.  357-360,  19  Pac.  646,  IN  BE  STEPHENS. 

Necessity  of  Bad  or  Fraudulent  Motive  to  justify  disbarment. 
See  note,  18  L.  B.  A.  401. 


' 
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77  Oal.  360-383,  18  Pac.  85,  19  Pac.  693,  2  L.  B.  A.  92,  PEOPLE  ▼. 
8TAKF0BD. 

MiscellaneoixB. — Cited  in  State  ▼.  South  Park  City,  34  Waeh.  165, 
107  Am.  St.  Bep.  998,  75  Pac.  637,  to  point  that  information  against 
city,  in  its  corporate  name,  to  test  its  legal  existence,  does  not  lie 
because  by  suing  city  in  that  name  its  existence  is  admitted. 

77  CaL  383-390,  11  Am.  St.  Bep.  288,  19  Pac.  641,  TAPIA  ▼.  DE- 
MABTINI. 

Mortgage  to  Ooyer  Fatnre  Adyanoes  is  valid  as  to  all  such  ad- 
Tances  made  before  actual  notice  of  attaching  of  junior  lien. 

Approved  in  The  Seattle,  170  Fed.  288,  95  C.  C.  A.  480,  and 
Sousa  V.  Lucas,  156  Cal.  464,  105  Pac.  415,  both  reaffirming  rule; 
Santa  Monica  v.  Los  Angeles  County,  15  Cal.  App.  712,  115  Pac. 
946,  taxes  for  year  beginning  March  1st  become  lien  on  real  prop- 
erty in  hands  of  grantee,  though  property  was  transferred  before 
tax  was  levied  but  after  March  1st;  Valley  Lumoer  Co.  v.  Wright, 
2  Cal.  App.  290,  84  Pac.  59,  prior  recorded  deed  of  trust  given  to 
secure  loan  to  owner  for  construction  of  building  is  prior  to 
mechanics'  liens,  though  loan  was  paid  after  commencement  of  work; 
Savings  etc.  Soc.  v.  Burnett  (Cal.),  37  Pac.  183,  deed  of  trust  to 
secure  future  advances  held  not  to  secure  advances  made  after 
payment  of  past  advances  and  conveyance  by  grantor  of  property 
to  another,  with  actual  notice  of  such  conveyance. 

Mortgages  to  Secure  Future  Advances.  See  note,  116  Am.  St.  Bep. 
690,  691,  692,^695,  696. 

Parol  Trust  may  Attach  to  Mortgage  that  mortgagee  shall  hold  it 
in  trust  partly  for  self  and  partly  for  another. 

Approved  in  First  State  Bank  of  Le  Sueur  v.  Sibley  County  Bank, 
96  Minn.  463,  105  N.  W.  488,  upholding  mortgage  of  lands  running 
to  attorney  made  to  secure  creditors  of  mortgagor  as  being  on  good 
consideration. 

Miscellaneous. — Cited  in  Applegarth  v.  Burris  (Cal.),  19  Pac.  693, 
companion  case. 

77  CaL  390-<392,  19  Pac  644,  BAIJ>WIN  Y.  SECOND  ST.  CABLE 
B.  B.  CO. 

Married  Woman  Living  Separate  from  husband  may  sue  alone  to 
recover  damages  for  personal  injuries. 

Beaffirmed  in  Duncan  v.  Duncan,  6  Cal.  App.  406,  92  Pac.  311. 

Wife  is  Necessary  Party  to  Action  by  husband  to  recover  damages 
for  injury  to  wife. 

Reaffirmed  in  Gomez  v.  Scanlon,  155  Cal.  530,  102  Pac.  13. 

77  CaL  397-399,  19  Pac.  685,  BEEVES  ▼.  HTDE. 

Passing  of  Crops  by  Deed,  Devise  or  descent  of  lands.  See  notb^ 
131  Am.  St.  Bep.  618. 

77  Cal.  399-403,  19  Pac  689,  STAKDABT  y.  BOUND  VALLET 
WATEB  CO. 

Action  Lies  to  Qtdet  Title  to  Water-pipe  used  to  eonduet  water 
to  quartz-mill  to  whieh  water  right  was  appurtenant. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  727,  93 
Pac.  863,  15  L.  B.  A.  (n.  s.)  359,  right  of  owner  of  land  to  have 
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water  flow  from  canal  through  lateral  ditch  is  appurtenant  to  land 
and  is  real  property;  A^estoj  Estate  Co.  ▼.  Los  Angeles,  5  Cal. 
App.  277,  90  Pac.  44,  claim  of  city  to  right  to  flow  water  in  water- 
course held  an  easement  subject  to  suit  to  quiet  title. 

77  OaL  408-410,  19  Fac.  692,  APPLEGABTH  ▼.  McQUIDDY. 

In  Action  Based  on  Fraud,  facts  constituting  fraudulent  breach 
of  dutj  must  be  alleged. 

Approved  in  Perreau  v.  Perreau,  12  Cal.  App.  128,  IOC  Pac.  730. 
complaint  held  not  to  sufficiently  allege  fraudulent  breach  of  duty. 

77  CaL  410-416,  19  Fac  698,  KNIGHT  T.  BXTSS. 

In  Action  of  Assumpsit  for  Attorney's  Services  value  of  retainer 
is  included,  though  not  specified  in  complaint. 

Reaffirmed  in  Clements  v.  Watson,  7  Cal.  App.  75,  9d  Pac.  386,  and 
Aydelotte  v.  Bloom,  13  Cal.  App.  58,  108  Pac.  877.' 

Bight  of  Attorney,  in  Absence  of  express  agreement,  to  compensa- 
tion for  debarring  himself  from  representing  antagonistic  interests. 
See  note,  19  L.  B.  A.  (n.  s.)  961. 

77  Oal.  41»-423,  19  Pac.  757,  SUUJVAN  V.  QBASB  VALLEY  ETC. 
MINING  CO. 

Contract  Fixing  Compensation  at  Certain  Amount  per  unit  of  work 
as  entire  or  severable.    See  note,  20  L.  B.  A.   (n.  s.)  1071. 

77  CaL  423-427,  20  Fac  544,  BEDMOND  ▼.  WEISMANN. 

Verdict  for  Plaintiff  not  Finding  amount  recoverable  is  sufficient 
when  only  liability  of  defendant  was  in  issue. 

Distinguished  in  Electric  Imp.  Co.  v.  San  Jose  &  S.  C.  B.  Co.  (Cal.), 
31  Pac.  456,  verdict  held  void  for  failure  to  find  amount  recovered. 

77  CaL  427-433,  19  Fac.  753,  NUNEZ  ▼.  MOBGAN. 

Complaint  on  Contract  Within  Statute  of  Frauds  need  not  allege 
contract  was  in  writing. 

Reaffirmed  in  Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158  Cal. 
569,  112  Pac.  455. 

77  CaL  434-436,  19  Fac.  826,  VANN  ▼.  MoCBEABT. 

Advice  of  Counsel  as  Defense  to  action  for  malicious  prosecution. 
See  note,  18  L.  B.  A.  (n.  s.)  63. 

77  Cal.  440-444,  19  Fac.  824,  SMITH  ▼.  MILLABD. 

ABSumption  of  Debts  on  Dissolntion  of  partnership.  See  note,  9 
L.  B.  A.  (n.  s.)  57. 

77  CaL  445-448,  19  Fac.  830,  FEOFLE  v.  HENBY. 

Indictment  for  Burglary  Alleging  Building  entered  was  owned  by 
certain  company  need  not  allege  company  was  corporation.  - 

Approved  in  State  v.  Golden,  86  Minn.  208,  90  N.  W.  399,  following 
rule;  People  v.  Mead,  200  N.  ^.  16,  140  Am.  St.  Rep.  616,  92  N.  E. 
1051,  upholding  indictment  for  embezzlement  from  "People's  Mutual 
Life  Insurance  Association  and  League/'  not  alleging  it  to  be  cor- 
poration. 
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DiBtinguifthied  in  People  y.  Miles,  9  Cal.  App.  317,  101  Pae.  527, 
holding  information  for  rape  which  did  not  aver  female  was  not  wife 
of  defendant  is  inftulHcient. 

Court  may  Sefuse  to  Dismiss  Ortmlnal  Oase  not  brought  to  trial 
in  sixtj  days  when  engaged  during  that  time  in  trial  of  other  cases. 

Approved  in  State  v.  Oaruthers,  1  Okl.  Cr.  451,  98  Pac.  482,  holding 
trial  of  causes  not  improperly  delayed. 

Delay  of  Prosecution  as  Qround  for  discharge.  See  note,  56  L.  B. 
A.  528,  543. 

77  Oal.  449-468,  19  Pac.  820,  BENTOK  ETC.  OO.  Y.  MONNIEB. 

Sbowing  That  Witness  is  Out  of  State  is  sufficient  to  admit  his 
deposition. 

Approved  in  People  ▼.  Leavens,  12  Cal.  App.  184,  106  Pac.  1106, 
admitting  deposition  of  accomplice  when  shown  to  be  oat  of  state 
at  time  of  trial;  Bollins  v.  Schawacker,  153  Mo.  App.  290,  133  S. 
W.  411,  absence  of  deponent  from  place  of  trial  in  usual  course  of 
business  held  to  admit  deposition. 

77  Oal.  468-461,  19  Pac.  879,  OABDNEB  y.  TATUM. 

Entry  or  Becord  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  624. 

77  OaL  464-467,  19  Pac.  883,  PEOPLE  v.  TODD. 

Indictment  for  Forgery  of  Will  need  not  allege  testator  has  prop- 
erty which  would  be  affected  by  will. 

Approved  in  People  v.  Di  Byana,  8  Cal,  App.  337,  339,  96  Pac.  921, 
indictment  for  forgery  of  proof  of  loss  under  insurance  policy  need 
not  allege  policy  was  issued  to  persons  whose  names  were  forged, 
nor  that  property  was  destroyed  by  fire;  People  v.  McPherson,  6  Gal. 
App.  269,  91  Pac.  1099,  indictment  for  forgery  of  deed  need  not  allege 
person  whose  name  was  forged  was  owner  of  property  described  in 
deed  at  time  of  forgery. 

Forgery  of  Worthless  Instruments.    See  note,  24  L.  B.  A.  39. 

77  Oal.  467-473,  19  Pac.  872,  EVA  ▼.  McMAHON. 

Agreem^ts  Purporting  to  Uduidate  Damages.  See  note,  108  Am. 
St.  Bep.  62. 

77  Oal.  47S-476,  U  Am.  St.  Bep.  297,  19  Pac  878,  B0BIN80K  ▼• 
DUNN. 

'1>ay,"  as  Used  in  Statute  Fixing  Oompensatlon  for  porters  of 
Senate,  means  twenty-four  hours. 

Approved  in  State  v.  Bichardson,  16  N.  D.  8,  109  N.  W.  1029,  hold- 
ing county  commissioner  could  not  charge  for  more  than  one  day 
for  services  performed  between  one  midnight  and  the  next. 

Appropriation  of  Public  Money.    See  note,  89  Am.  St.  Bep.  815. 

What  Olalms  Constitute  VaUd  Demands  against  a  state.  See  note, 
42  L.  B.  A.  37,  40. 

77  OaL  479-483,  19  Pac.  880,  ESTATE  OF  BTJBBELL. 

Contestants  of  Probate  of  Will  must  Allege  all  facts  necessary  to 
sustain  claim  that  will  was  not  properly  signed  and  witnessed. 

Approved  in  Clements  v.  McGinn  (Cal.),  33  Pac.  924,  where  will 
had  been  probated,  burden  was  on  contestants  to  prove  testator's 
incapacity. 
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77  OftL  485-494,  11  Am.  St.  Bap.  299,  20  Pac.  66,  WILSON  ▼.  ATKIN- 
SON. 

Void  Tax  Deed  Containing  Sufficient  description  gives  color  of  title. 

Approved  in  Owsley  v.  Matspn,  156  Cal.  403,  104  Pac.  984,  deed 
and  decree  of  distribution  held  to  give  color  of  title  to  one  entering 
thereunder;  Nemo  v.  Farrington,  7  Cal.  App.  450,  94  Pac.  877,  sub- 
sequent deed  from  grantor  to  plaintiff  held  admissible  to  show  color 
of  title  in  support  of  claim  of  adverse  possession  as  against  defendant, 
who  held  under  earlier  deed;  Knight  v.  Cohen,  7  CaL  App.  48,  93  Pac. 
399,  deed  from  one  supposed  to  be  owner  of  easement,  title  to  which 
was  in  trustee,  held  to  give  color  of  title;  Greenleaf  v.  Bartlett,  146 
N.  C.  501,  60  B.  E.  422,  14  L.  B.  A.  (n.  s.)  660,  tax  deed  held  color 
of  title. 

Invalid  Tax  Deed  as  Color  of  Title  within  general  statutes  of 
limitations.    See  note,  11  L.  B.  A.  (n.  s.)  785. 

Oolor  of  Title.    See  note,  88  Am.  St.  Bep.  712,  727. 

77  CaL  494^07,  20  Pac.  56^  PEOPI.E  y.  IBWIN. 

Declaration  of  Deceased  to  Third  Petsons  before  homicide  as  to 
his  fears  of  murder  are  inado^issible. 

Approved  in  People  v.  Driggs,  12  Cal.  App.  246,  108  Pac.  64, 
declarations  as  to  mental  state  toward  accused  of  deceased  owner 
of  land,  in  whose  name  lease  was  forged,  made  outside  presence  of 
accused,  held  inadmissible  in  trial  for  forgery. 

No  Declarations  Excei>t  Those  Made  During  pendency  of  conspiracy 
and  in  furtherance  of  its  objects  can  be  used  against  co-conspirator. 

Approved  in  Del  Campo  v.  Camarillo,  154  Cal.  653,  98  Pac.  1053, 
following  rule;  People  v.  Smith,  151  Cal.  625,  91  Pac.  513,  declaration 
of  co-conspirator  made  while  fleeing  from  scene  of  killing  held  in- 
admissible; People  V.  Sidelinger,  9  Cal.  App.  300,  99  Pac.  391,  declara- 
tion of  co-conspirator  made  after  killing  held  inadmissible. 

Distinguished  in  People  v.  Brady  (Cal.),  36  Pac.  950,  where  de- 
fendant, before  witnesses,  by  arrangement  with  partner  in  crime, 
agreed  witness  should  accompany  partner,  who  should  tell  witness 
where  stolen  property  was,  and  tiiat  witness  should  get  it,  and  give 
it  to  partner,  statements  made  to  witness  by  such  partner,  in  de- 
fendant's absence,  as  to  location  of  property  held  admissible. 

Limited  in  People  v.  Ayhens,  16  Cal.  App.  622,  117  Pac.  790,  in 
prosecution  for  burglary  committed  by  accused  and  another,  testi- 
mony of  policeman  as  to  what  other  said  in  presence  of  accused  is 
inadmissible. 

EYldence  of  Scrap  of  Conversation  overheard  between  defendant 
and  alleged  conspirator  not  shown  to  refer  to  accusation  is  inadmis- 
sible. 

Approved  in  People  v.  Luis,  158  Cal.  193,  110  Pac.  58d,  mere  scrap 
of  conversation  in  nature  of  confession  or  occasional  words  under- 
stood by  one  not  understanding  language  of  confession  held  inad- 
missible. 

Court  Should  Instruct  Jury  that  it  cannot  presume  testimony  of 
alleged  conspirators,  who  refuse  to  testify,  would,  if  given,  be  against 
defendant. 

Beaffirmed  in  People  v.  Glass,  158  Cal.  689,  112  Pac.  291. 

Beading  of  Newspaper  Beports  as  to  evidence  respecting  homicide, 
and  forming  opinion  thereon,  does  not  of  itself  disqualify  juror. 

Beaffirmed  in  People  ▼.  Buef,  14  Cal.  App.  594,  114  Pac.  61. 
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77  Cal.  507^11,  20  P«c  61,  McBLAIN  y.  McKLAIN. 

Default  Judgment  in  Divorce  may  be  set  aside  where  showing  of 
service  of  Bummons  outside  state  is  doubtful. 

Approved  in  Hanson  v.  Hanson  (Cal.),  20  Pae.  737,  setting  aside 
default  judgment  in  divorce  on' ground  of  lack  of  service  of  summons; 
Pringle  v.  Pringle,  55  Wash.  97,  104  Pac.  137,  setting  aside  default 
judgment  in  divorce  procured  hj  ftraud. 

77  Cal.  611-618»  19  Pac.  875,  SAK  DIEGK)  ▼.  OfiANNISS. 

All  Parts  of  Statute  Should  be  Considered  together,  keeping  in 
view  subject  matter  of  legislation,  to  ascertain  legislative  intent. 

Approved  in  State  v.  Kelley,  71  Kan.  814,  81  Pac  451,  70  L.  B. 
A.  450,  and  Cooper  v.  Island  Bealty  Co.,  16  Haw.  99,  both  following 
rule;  People  v.  Nye,  9  Cal.  App.  164,  98  Pac.  246,  applying  rule  to 
determine  meaning  of  Constitution  as  to  beginning  of  controller's 
term. 

One  Clause  of  Contract  or  Statute  apparently  conclusive  as  to 
particular  thing  may  be  enlarged  or  limited  by  other  provisions  of 
instrument  on  same  subject. 

Approved  in  Dollar  v.  International  Banking  Corp.,  10  Cal.  App. 
87,  101  Pac.  35,  "not  transferable"  on  deposit  receipt  held  to  im- 
port merely  commercial  non -negotiability,  and  not  to  render  it  non- 
assignable, under  circumstances  surrounding  its  execution;  Brookings 
County  V.  Murphy,  23  8.  D.  321,  121  N.  W.  797,  applying  rule  in 
construing  act  fixing  salaries  of  county  auditors. 

77  Cal.  518-^25,  19  Pac.  827,  SAN  BENITO  COUNTT  V.  SOUTHEBN 
PACIFIC  B.   B.   CO. 

Corporate  Capacity  is  a  Franchise. 

Approved  in  San  Joaquin  etc.  Irr.  Co.  v.  Merced  Co.,  2  Cal.  App. 
599,  84  Pac.  288,  right  to  collect  rates  for  water  distributed  is 
franchise  independent  of  creative  or  corporate  franchise. 

Taxation  of  Corporate  Franchises.  See  notes,  131  Am.  St.  Bep.  881; 
57  L.  B.  A.  56. 

Corporate  Taxation  and  the  Commerce  Clause.  See  note,  60  L.  B. 
A.  685. 

Constitutional  Equality  in  Belation  to  corporate  taxation.  See 
note,  60  L.  B.  A.  331. 

Miscellaneous. — Cited  in  People  v.  Southern  Pac.  B.  Co.  (Cal.), 
19  Pac.   830,  companion   case. 

77  Cal.  529-533,  20  Pac.  73,  PEOPLE  v.  MAHONET. 

Consent  of  Defendant  in  Murder  Case  to  taking  to  jury -room  of 
clothing  worn  by  deceased  identified  but  not  in  evidence  waives 
objections  thereto. 

Approved  in  Higgins  v.  Los  Angeles  Gas  etc.  Co.,  159  Cal.  659, 
115  Pac.  316,  upholding  conviction  on  verdict  rendered  although  court 
failed  to  instruct  jury  as  to  use  of  experiment  they  might  make  with 
exhibit,  when  it  appeared  no  injury  could  have  resulted  to  defendant. 

Objection  to  Question  Calling  for  Opinion  of  medical  expert,  on 
ground  no  foundation  was  laid,  will  not  support  objection  to  opinion 
as  given  by  witness  on  ground  it  was  incompetent. 

Approved  in  People  v.  James,  5  CaL  App.  430,  90  Pae.  562,  objection 
to  form  of  hypothetical  question  as  involving  conclusion,  not  urged 
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at  trial,  is  waived,  and  general  objection  that  question  was  hypo- 
thetical question  not  warranted  by  law  raises  no  issue. 

77  Cal.  634-541,  20  Pac.  62,  TAYLOR  v.  WESTON. 

Assignee  of  Holder  of  Oertificate  of  purchase  of  public  land,  who 
acquires  mere  equity,  is  not  protected  by  rule  as  to  bona  fide  pur- 
chaser. 

Approved  in  Mills  v.  Rossi ter  Eureka  etc.  Mfg.  Co.,  156  Cal.  160, 
103  Pac.  897,  reaffirming  rule;  Kleinsorge  v.  Burgbacher,  6  Cal.  App. 
352,  92  Pac.  202,  assignee  of  certificate  of  purchase  which  conferred 
no  right  on  holder  by  reason  of  his  false  statements  acquired  no 
right,  legal  or  equitable;  De  Laittre  v.  Board  of  Commrs.,  149  Fed. 
809,  assignee  of  state  school  land  certificate  who  was  innocent  of 
fraud  held  to  take  certificate  tainted  with  fraud  of  assignor. 

In  Action  upon  Reference  from  Land  Office  to  determine  right  to 
purchase,  certificate  of  purchase  does  not  bar  inquiry  as  to  rights  of 
purchaser. 

Approved  in  Boggs  v.  Ganeard,  148  Cal.  717,  84  Pac.  196,  fully 
paid  certificate  of  purchase  of  swamp  land  held  not  to  bar  inquiry 
into  rights  of  purchaser;  MiUer  v.  Engle,  3  Cal.  App.  331,  332,  85 
Pac.  161,  fully  paid  certificate  of  purchase  of  state  timber  land  held 
not  to  bar  contest  by  subsequent  applicant  to  purchase. 

77  CaL  541-543,  18  Pac.  113,  20  Pac.  73,  00UNT7  OF  MONTEREY 
V.  ABBOTT. 

When  License  is  Required  for  Conduct  of  business,  failure  to  take 
out  license  does  not  make  defendant  liable  for  license  fee  in  action 
of  debt. 

Reaffirmed  in  Territory  v.  Kenney,  11  Ariz.  358,  95  Pac.  94. 

77  Cal.  548-555,  20  Pac.  77,  OOLEMAK  ▼.  00MMIN8. 

Illegality  of  Usury  is  Wholly  a  creature  of  legislation. 

Approved  in  Thomas  v.  Clarkson,  125  Ga.  79,  54  8.  E.  81,  6  L.  R. 
A.  (n.  s.)  658,  note  held  not  to  be  usurious  in  absence  of  showing  as 
to  law  of  state  where  made. 

Miscellaneous. — Cited  in  Coleman  v.  Commins  (Cal.),  20  Pac.  80, 
on  another  appeal. 

77  CaL  555-560,  19  Pac.  817,  KERNS  v.  DEAN. 

Possession  Taken  Under  Contract  of  purchase  cannot  be  adverse 
as  against  vendor,  unless  its  hostility  has  been  manifested  by  un- 
equivocal acts,  brought  expressly  or  by  legal  implication  to  vendor's 
knowledge. 

Distinguished  in  Fountain  v.  Lewiston  Nat.  Bk.,  11  Idaho,  467,  83 
Pac.  509,  possession  by  bank  of  premises  subject  to  overdue  mort- 
gage, under  warranty  deed  from  mortgagor,  held  to  be  adverse. 

When  Administrator  Defendant  Is  Removed  pending  appeal,  his  suc- 
cessor has  right  to  prosecute  appeal. 

Approved  in  Estate  of  McPhee,  154  Cal.  39®,  97  Pac.  881,  adminis- 
trator may  appeal  after  his  removal  from  order  settling  his  account. 

When  Vendor  may  Recover  Possession  from  vendee.  See  note, 
10^  Am.  at.  Rep.  731. 

Admissibility  In  Evidence  of  Books  of  Account.  See  notes,  138 
Am.  St.  Rep.  469;  52  L.  R.  A.  595. 

Wl»t  Provable  by  Books  of  Account.    See  note,  52  L.  R.  A.  720. 

II  Cftl.  NotM— 21 
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77  CaL  670-571,  20  PftC  92»  PEOFLB  ▼.  McQBEW. 

In  Prosecntioxi  for  False  ImprlBonment,  prosecution  must  prove  im- 
priBonment,  whicli  donoi  law  preBumet  it  unlawful,  and  burden  is  on 
defendant  to  prove  it  lawful. 

Reaffirmed  in  Neves  v.  Costa,  5  Cal.  App.  121,  89  Pae.  8M. 

Burden  of  Proof  as  to  Authority  for  arrest  in  action  for  faUe 
imprisonment.    See  note,  10  L.  B.  A.  (n.  s.)  304. 

77  OaL  57^-674,  11  Am.  St  Bep.  307,  20  Pac.  129,  BEDELIi  v.  HEB- 
BINQ. 

Signing  Note  Voluntarily  ty  One  who  cannot  read  or  write  Eng- 
lish, under  false  representations  as  to  contents,  binds  maker  on  note 
in  hands  of  bona  fide  holder. 

Approved  in  First  Nat.  Bank  sir.  Trogritz,  14  Cal.  App.  180,  111 
Pae.  403,  signing  negotiable  instrument  in  blank  renders  maker  lia- 
ble to  hold«r  in  good  faith  for  value;  First  State  Bank  of  Pleasant 
Dale  V.  Borchers,  83  Neb.  534,  120  N.  W.  143,  and  First  Nat.  Bank 
V.  Hall,  129  Mo.  App.  29i3,  108  S.  W.  634,  both  holding  maker  of  note, 
who  signed  carelessly  and  ignorantly,  upon  fraudulent  inducement, 
liable  to  bona  fide  holder;  Laseas  v.  McCarty,  47  Or.  483,  484,  84  Pac 
79,  80,  innocent  purchaser  of  note,  in<valid  as  between  original  par- 
ties^ for  less  than  faoe,  could  enforce  it  for  full  amount  against 
maker. 

Fraud  in  Obtaining  Execution  of  Note  as  defeuBO  against  bona 
fide  holder.    See  note,  36  L.  B.  A.  438. 

77  Oal.  679-^88,  20  Pac.  136,  SII.VABEB  ▼.  HANSEN. 

Titla  may  be  Established  by  AdTene  possession  though  commenced 
under  mistake. 

Beaffirmed  in  Steckter  v.  Ewing,  0  Cal.  App.  767,  93  Pac.  289. 

Oross-ezamlnatlon  of  Witness  Is  Largely  in  discretion  of  trial  court. 

Approved  in  Estate  of  Higgins,  156  Cal.  264,  104  Pac.  9,  where  wit- 
ness in  will  contest  had  given  opinion  that  testator  was  of  sound 
mind,  he  could  be  asked  whether  he  would  have  put  management  of 
large  fund  into  hands  of  such  man  as  testator. 

Admiselon  of  Erroneous  Evidence  is  harmless  when  there  is  abuur 
dance  of  other  evidence,  without  substantial  conflict  to  establish  fact 
found. 

Approved  in  Love  v.  Anchor  Baisin  Vineyard  Oo.  (Cal.),  45  Pac. 
1040,  Spotswood  V.  Spotswood,  4  Cal.  App.  717,  80  Pac.  364,  and 
Bacon  v.  Kearney  Vineyard  Syndicate,  1  Cal.  App.  278,  82  Pac.  85, 
all  following  rule;  Union  Transportation  Co.  v.  Bassett  (Cal.),  46 
Pac.  911,  refusing  to  reverse  judgment  because  of  admission  of  harm- 
less hearsay. 

ConclusLyeness  of  Established  Boundaries.  See  note,  110  Am.  St. 
Bep.  687. 

Eifect  of  Oompromiae  Locating  Division  Line  at  place  known  not 
to  be  true  boundary.    See  note,  10  I*.  B.  A.  (n.  s.)  612. 

77  OaL  688-592,  20  Pac.  132,  HUNT  ▼.  ELLIOTT. 

Averaged  Verdict  When  Freely  Adopted  after  average  was  ascer- 
tained upheld. 

Approved  in  Pence  v.  Cal.  Min.  Co.,  27  Utah,  385,  75  Pac.  936,  and 
State  V.  Cowell,  125  Mo.  App.  355,  102  S.   W.   575,  both  following 
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rule;  i^izon  ▼.  Pluns  (Cal.))  31  Pae.  932,  setting  aside  averaged  ver- 
diet  when  it  was  agreed  beforehand  to  reach  verdict  by  averaging. 

77  Cal.  696-601,  20  Pac.  184,  WILSON  ▼.  MOBIABT7. 

In  Action  by  Lenor  to  Besclnd  Lease  obtained  by  fraud,  comj^aint 
need  not  allege  return  of  rents  paid  under  leaee,  although  lessee  had 
made  improvements  under  lease. 

Approved  in  W-alling  v.  Thomas,  133  Ala.  431,  81  So.  983,  bill  to 
avoid  conveyanoe  need  not  allege  return  of  price  paid  when  it  was 
less  than  rental  value  for  time  premises  were  occupied  by  vendee; 
Arnold  v.  Eraser,  43  Mont.  547,  117  Pac.  1066,  complaint  by  vendor 
to  cancel  contract  of  sale  for  vendee's  default  need  not  allege  tender 
of  price  paid,  when  vendee  occupied  premises  and  rental  value  was 
greater  than  price  paid. 

77  CaL  609-612,  20  Pac.  88,  WATSON  ▼.  SUTBO. 

Notice  of  Appeal  from  Order  Denying  new  trial  need  only  be  served 
upon  parties  to  motion  in  court  below. 

Approved  in  O'Bourke  v.  Finch,  8  Cal.  App.  266,  96  Pac.  785, 
Niles  V.  Gonzalez,  156  Cal.  360,  100  Pac.  1080,  and  Niles  v.  Gonzalez, 
162  CaL  96,  90  Pac.  76,  all  following  rule. 

77  CaL  612-618,  20  Pac.  142,  BANK  OF  NAPA  ▼.  GODFREY. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  745. 

77  Cal.  618-635,  19  Pac.  865,  20  Pbc.  129,  PEOPLE  ▼.  NOBTHET. 

Juror  Accepting  Bribe  may  Testify  as  to  conversations  with  third 
persods  to  illustrate  his  conduct  to  show  he  was  not  accomplice  of 
person  giving  bribe. 

Approved  in  People  v.  Emmons,  7  Cal.  App.  601,  95  Pac.  1035, 
declarations  of  co-conspirator  made  to  feigned  accomplices  in  ab- 
sence of  defendant  held  admissible  on  question  whether  witnesses 
were  real  or  feigned  accomplices  and  to  trace  money  received  as 
bribe;  People  v.  Bunkers,  2  Cal.  App.  207,  209,  84  Pac.  369,  370, 
conversations  with  accomplice  connected  with  bribery  of  defendant 
admitted  to  trace  money  used  as  bribe  from  source  to  destination 
and  to  show,  witnesses  were  not  accomplices. 

Bribery  and  Solicitation  of  Bribe.    See  note,  116  Am.  St.  Bep.  39, 

Notes  of  Shorthand  Beporter  of  Testimony  given  orally  upon  trial 
and  read  to  grand  jury  by  reporter  are  not  deposition,  and  reporter's 
name  need  not  be  indorsed  on  indictment  as  witness. 

Approved  in  People  v.  Gee  Gong,  15  Cal.  App.  31,  114  Pac.  78,  in- 
terpreter before  grand  jury  not  witness  whose  name  must  be  in- 
dorsed on  indictment. 

Witnesses  Sworn  Before  Grand  Jury  cannot  invoke  rule  of  secrecy, 
and  grand  juror  may  testify  that  a  person  was  called,  sworn  and 
examined  before  grand  jury. 

Approved  in  United  States  v.  Kimball,  117  Fed.  161,  admissions  of 
witness  before  federal  grand  jury,  made  after  being  informed  of  his 
rights,  held  competent  evidence  against  him;  State  v.  Campbell,  73 
Kan.  713,  85  Pac.  793,  9  L.  R.  A.  (n.  s.)  533,  holding  grand  juror 
could  testify  as  to  statements  made  by  witness  before  jury  when  in 
furtherance  of  justice;  State  v.  McPherson,  114  Iowa,  500,  87  N.  W. 
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424,  for  purpose  of  impeach  men  t,  clerk  of  grand  jury  may  be  called 
on  to  testify  as  to  testimony  of  witness  before  grand  jury;  Wisdom 
V.  State,  42  Tex.  Cr.  5^2,  61  S.  W.  927,  admissions  of  accused  made 
before  grand  jury,  after  warning  as  to  effect,  held  admissible  at  trial. 

St^ographer'B  Notes  aa  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  366. 

Oompetency  of  Evidence  Before  Grand  Jury.  See  note,  28  L.  B. 
A.  318. 

Admissibility  of  Statements  or  Confessions  made  by  accused  before 
grand  jury.    See  note,  9  L.  B.  A.  (n.  s.)  533. 

Wben  Evidence  Is  Offered  for  special  purpose,  party  who  desires 
its  effect  so  limited  must  ask  for  instruction  to  that  effect. 

Approved  in  People  v.  Bruggy  (CaL),  26  Pac.  757,  where  instruc- 
tion as  to  degrees  of  murder  was  not  misleading,  defendant  desir- 
ing further  instructions  thereon  held  bound  to  ask  for  them. 

Points  Waived  upon  Argument,  Either  Tacitly  or  expressly,  will 
not  be  considered  on  rehearing. 

Approved  in  Kramm  v.  Stockton  Electric  B.  B.  Co.,  3  Cal.  App. 
616,  86  Pac.  904,  and  Buhman  v.  Nickels  &  Brown  Bros.,  1  CaL  App. 
271,  82  Pac.  87,  both  following  rule. 

77  CaL  638-^42,  11  Am.  St.  Bep.  827,  20  Pac.  294,  8HAKESFEAE 
V.  SMITH. 

In  Action  by  Taxpayer  to  Cancel  Order  for  requisition  and  restrain 
school  superintendent  from  drawing  requisition  on  county  auditor, 
parties  interested  in  order  and  superintendent  may  be  joined  as  de- 
fendants. 

Approved  in  California  Baisin  Growers'  Assn.  v.  Abbott,  160  Cal. 
605,  117  Pac.  770,  incorporated  association  which  was  to  pack,  adver- 
tise and  sell  raisins  of  growers  and  which  had  entered  into  separate 
contracts  with  two  thousand  eight  hundred  growers,  may  join  all 
growers  as  defendants  in  action  for  accounting. 

77  Cal.  642-646,  20  Pac.  150,  ESTATE  OF  WALKEBLY. 

Fact  That  Will  Makes  Ample  Provision  for  widow  does  bot  prevent 
court  from  setting  apart  family  allowance  until  dispositions  of  will 
become  available  for  use. 

Approved  in  In  re  Estate  of  Leavitt,  85  Neb.  526,  124  N.  W.  116, 
reaffirming  rule;  Estate  of  Bump,  152  CaL  278,  92  Pac.  644,  provisions 
of  will  held  not  to  deprive  wife  of  right  to  family  allowance;  Estate 
of  Hessler,  2  Cof.  Prob.  357,  359,  360,  setting  aside  homestead  and 
making  allowance  to  widow  though  she  would  receive  three-fourths  of 
estate  upon  distribution. 
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78  CaL  4-9,  20  Paa  162,  DAVIDSON  v.  CTQCAMONGA  FRUIT  HTC. 
CO. 

Applicant  for  Purchase  of  State  Iianda  must  not  only  state  requi- 
site facts  in  affidavit,  but  facts  must  be  true. 

Approved  in  Waters  v.  Pool,  149  Cal.  800,  87  Pac.  620,  unintentional 
untruthfulness  in  affidavit  held  not  to  avoid  sale. 

78  Cal.  9>14,  20  Pac.  245,  HOPE  V.  BARNETT. 

User  of  Highway  Without  Objection  of  owner  for  five  years  con- 
stitutes dedication. 

Disapproved  in  Hartley  v.  Vermillion  (CaL),  70  Pac.  273,  user  for 
fifteen  years  held  not  to  show  dedication. 

78  CaL  15-30,  20  Pac.  28,  COMPTOIB  D'ESTOMPTE  v.  DBESBACH. 

Check  Olven  for  Debt  does  not  Extinguish  it  unless  so  agreed. 

Approved  in  Herron  v.  Mawby,  5  Cal.  App.  42,  89  Pac.  873,  fol- 
lowing rule;  Conde  v.  Dreisam  Gold  Min.  Co.,  3  Cal.  App.  588,  86 
Pac.  82^,  draft  held  to  be  accepted  in  satisfaction  of  debt;  Menzel 
v.  Primm,  6  Cal.  App.  211,  91  Pac.  757,  note  given  for  debt  held 
given  to  secure  extension  of  time  only;  A.  Leschen  &  Sons  Rope  Co. 
V.  Mayflower  etc.  Co.,  173  Fed.  858,  97  C.  C.  A.  465,  note  accepted  in 
pursuance  of  agreement  held  not  to  be  absolute  payment;  Baumgard- 
ner  v.  Henry,  131  Mich.  245,  91  N.  W.  171,  mailing  of  check  for  goods 
held  not  to  be  payment;  dissenting  opinion  in  Stuart  v.  Hauser,  9 
Idaho,  79,  72  Pac.  728,  majority  deciding  case  on  other  grounds. 

Becelpt  for  Payment  In  Pull  is  explainable  by  parol  testimony. 

Approved  in  Jersey  Island  Dredging  Co.  v.  Whitney,  149  Cal.  275, 
86  Pac.  510,  and  San  Pedro  Lumber  Co.  v.  Schroeter,  156  Cal.  161, 
103  Pac.  889,  both  admitting  parol  evidence  to  show  Receipt  in  full 
was  not  intended  to  include  particular  demand. 

78  CaL  31-34,  20  Pac.  154,  HABNETT  v.  CENTBAI.  PACIFIC  B. 
B.  CO. 

Specification  of  Particulars  in  which  evidence  was  claimed  insuf- 
ficient to  support  verdict  held  sufficient. 

(325) 
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Approved  in  Gillies  v.  Clark  Fork  Coal  Min.  Co.,  32  Mont.  327,  80 
Pac.  373,  Bpecifications  of  error  occurring  at  trial  held  suflScient. 

Miscellaneous.— Miflcited  in  People  v.  Hemple,  4  Cal.  App.  125,  87 
Pac.  229. 

78  OaL  41-49,  20  Pac  869,  PEOPLE  ▼.  O'BBIEN. 

Self-defense  Set  Up  by  Accused  who  began  conflict.  See  note,  45 
L.  B.  A.  688,  707. 

CumnlatiTe  Evidence  as  Oround  for  new  trial.  See  note,  14  L.  B. 
A.  600. 

78  OaL  4»-58,  20  Pac.  41,  McDONALD  ▼.  8UPBEME  OOUNCIL  ETC. 
CHOSEN  FBIENDS. 

Acceptance  by  Mutual  Benefit  ABsociation  of  assessments  after 
knowledge  of  forfeiture  for  nonpayment  is  waiver  of  forfeiture. 

Approved  in  Modern  Woodmen  v.  Breckenridge,  75  Kan.  370,  89 
Pac.  663,  and  United  Order  of  the  Golden  Cross  v.  Hooser,  160  Ala. 
346,  49  So.  359,  both  following  rule;  Modern  Woodmen  v.  Lawson, 
110  Va.  87,  135  Am.  St.  Bep.  927,  65  S.  £.  511,  mutual  benefit  society 
held  bound  by  knowledge  of  agents  as  to  habits  of  insured  when 
falsely  stated  with  their  connivance  in  application. 

Waiver  by  Oificers  of  Subordinate  lK>dge  of  forfeiture  for  nonpay- 
ment of  assessments.    See  note,  4  L.  B.  A.  (n.  s.)  424. 

78  OaL  58-63,  20  Pac  248,  MOBGAK  v.  LONE& 

Property  Acquired  During  Marriage  is  presumed  to  be  community. 

Approved  in  Estate  of  Schade,  4  Cof.  Prob.  442,  following  rule; 
Mitchell  V.  Moses,  16  Cal.  App.  598,  117  Pac.  687,  husband  suing  to 
quiet  title  to  community  property,  title  to  which  had  been  taken  in 
wife's  name,  need  not  plead  facts  on  which  his  title  rests;  Estate  of 
Pepper,  158  Cal.  622,  112  Pac.  64,  evidence  to  show  personal  property 
acquired  by  either  spouse  after  marriage  is  separate  property  must 
be  clear  and  convincing;  Nilson  v.  Sarment,  153  Cal.  527,  126  Am.  St. 
Bep.  91,  96  Pac.  316,  where  deed  was  taken  in  wife's  name  prior,  to 
amendment  of  1889  to  section  164,  Civil  Code,  property  presumed  to 
be  community;  Bekins  v.  Dieterle,  5  Cal.  App.  692,  91  Pac,  174,  pre- 
sumption arising  under  amendment  of  1889  to  Civil  Code,  section  164, 
held  not  conclusive;  State  v.  Langan,  32  NeV.  181,  105  Pac.  570,  when 
husband  was  in  possession  of  property  at  death  it  is  presumed  to  bo 
community. 

What  is  Oommunity  Property.  See  notes,  126  Am.  St.  Bep.  116; 
4  Oof.   Prob.   58. 

Beal  Property  Granted  by  CK)vemment  to  citizen  ae  separate  or 
community  property.  See  notes,  96  Am.  St.  Bep.  921;  26  L.  B.  A. 
(n^  fl.)   1118. 

78  Oal.  63-80,  20  Pac.  872,  3  L.  B.  A.  83,  SAN  DIEOO  LAND  ETO. 
OO.  y.  NEALE. 

Where  Issues  are  Separable,  Party  may  move  for  new  trial  as  to 
part  of  them,  leaving  findings  stand  ae  to  others. 

Approved  in  Bobinson  v.  Muir,  151  Cal.  125,  90  Pac.  524,  ordering 
new  trial,  so  far  as  necessary,  to  correct  error  in  findings  on  certain 
iSBuea. 

Value  of  Land  In  Oondenmation  Suit  is  actual  market  value,  and 
sot  value  of  use  to  owner. 
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Approved  is  Central  Placifle  Bj.  Oo.  ▼.  Feldman^  162  Cal.  309, 
92  Pae.  852,  Sacramento  etc.  B.  B.  Co.  t.  Heilbron,  166  Gal.  410,  411, 
104  Pae.  980,  981,  and  Hollister  v.  State,  9.Idaho^  16,  71  Pae.  543, 
all  following  rule;  Gujandot  Valley  By.  Co.  v.  Buskirk,  57  W. 
Ya.  426,  428,  110  Am.  St.  Bep.  785,  50  S.  £.  525,  market  value  in 
eondemnation  suit  held  to  be  prioe  for  whieh  land  eould  be  sold 
in  market  by  one  desiring  to  8ell  to  one  desiring  to  buy,  both 
freely  exercising  judgment  and  prudence. 

Criticised  in  Spring  Valley  Waterworks  t.  Brinkhouse,  92  Oal. 
538,  28  Pae.  684,  in  suit  to  condemn  land  for  reservoir  site,  value  of 
land  for  reservoir  purposes  is  admissible. 

Enhancement  in  Value  of  Adjacent  Lands  by  reason  of  proposed 
improvtement  cannot  be  considered  in  fixing  value  in  condemnation 
suits. 

Approved  in  Banek  ▼.  Cedar  Bapids,  134  Iowa,  573,  111  N.  W. 
1031,  following  rule;  In  re  East  Galfer  Street,  47  Wash.  606,  92  Pae. 
423,  market  value  of  narrow  strip  between  street  and  adjacent  lots 
held  to  be  what  prudent  owner  might  expect  to  realize  from  strip 
from   adjoining  owners. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  ttote^  85  Am.  St.  Bep.  298. 

Evidence  of  Special  Value  of  property  taken  for  public  uae.  See 
note,  124  Am.  St.  Bep.  537. 

Bight  to  Consider  Value  as  Part  of  a  natural  water-power,  in 
fixing  compensation  on  condemnation.  See  note,  3  L.  B.  A.  (n,  s.) 
913. 

Special  Value  of  Property  for  Purpose  as  element  of  compensation 
on  condemnation.     See  note,  11  L.  B.  A.  (n.  s.)  996. 

Miscellaneous. — Cited  in  Madera  By.  Co.  v.  Baymond  Granite 
Co.,  3  Cal.  App.  687,  87  Pdc.  34. 

78  CaL  84-94,  20  Pae.  36,  PEOPLE  ▼.  BOZELLE. 

Accessory  Before  Fact  must  be  Prosecuted,  tried,  and  punished 
as  principal. 

Approved  in  Bosencranz  v.  United  States,  165  Fed.  42,  83  C.  C.  A. 
631,  following  rule;  People  v.  Lewis,  9  Cal.  App.  281,  98  Pae.  1079, 
accessory  before  act  held  properly  charged  as  principal. 

Under  Section  1323,  Penal  Code,  Defendant^  who  denied  commis- 
sion of  offense,  may  be  cross-examined  as  to  whether  letter  which 
tends  to  contradict  denial  was  in  his  handwriting. 

Approved  in  People  v.  Maughs,  8  Cal.  App.  117,  96  Pae.  412,  when 
defendant  testified  only  as  to  self-defense,  cross-examination  eould 
cover  all  circumstances  leading  up  to  and  connected  with  the  homi- 
cide; People  V.  Schmdtz,  7  Cal.  App.  359,  94  Pae.  415,  cross-examina- 
tion of  defendant  as  to  receipt  of  money  from  codefendant,  con- 
cerning which  he  had  not  testified  in  chief,  held  improper;  People 
V.  Gallagher  (Cal.),  33  Pae.  893,  where  defendant  merely  denied 
he  bad  adviaed  another  to  draw  money  from  bank  for  purpose 
of  embezzling  it,  and  denied  knowledge  of  other's  intention  to  do 
so,  he  could  not  be  cross-examined  as  to  facts  occurring  after  money 
was   drawn. 

Cross-examination  of  Defendant  in  criminal  caseoi  See  note,  16 
Lu  B.  A.  669. 
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Bacital  of  Material  Hatler  In  Judgment  of  conviction  in  record 
imports  absolute  yerity. 

Approved  in  State  v.  Pearse,  19  8.  D.  78,  102  N.  W.  223,  reaffirm- 
ing rule;  Wood  v.  State,  4  Okl.  Or.  454,  112  Pac.  19,  record  showing 
accused  was  present  in  court  held  to  import  verity. 

78  Cal.  99-107,  12  Am.  St.  Bep.  22,  20  Pac.  241,  MOTLC  T.  IJkK- 


Necessity  of  Serving  Notice  of  Appeal  upon  respondent,  who  is 
adverse  party,  is  not  obviated  by  his  death. 

Approved  in  Bell  v.  San  Francisco  Savings  Union,  153  Cal.  69, 
70,  94  Pac.  227,  representative  of  deceased  adverse  party  must  be 
served  with  notice  of  appeal. 

Appeal  will  not  be  Dismlased  for  Failure  to  serve  representative 
of  deceased  adverse  party,  when  his  death  is  concealed,  and  repre- 
sentatives retain  same  attorney,  who  accepts  service. 

Distinguished  in  Deiter  v.  Kiser,  158  Oal.  263,  110  Pac.  922, 
respondents  not  estopped  to  move  to  dismiss  appeals  taken  in  name 
of  deceased  by  his  unauthorized  attorneys,  merely  because  they  took 
part  in  prooeedin-gs  for  new  trial  and  accepted  service  of  notices  of 
appeal,  their  action  not  misleading  opposing  counsel. 

It  may  Properly  be  Qoestloned  whether  exprese  stipulation  of 
parties,  waiving  steps  necessary  to  perfect  appeal,  should  not  be 
binding  on  them  and  confer  jurisdiction. 

Approved  in  Newman  v.  Maldonado  (Cal.),  30  Pac.  835,  refusing 
to  dismiss  appeal  on  ground  written  waiver  of  bond  was  not  filed 
until  sixth  day  after  notice  of  appeal  was  served. 

Effect  on  Contract  of  Death  of  Party.    See  note,  23  L.  B.  A.  711. 

78  Cal.  109-113,  20  Pac.  367,  ESTATE  OF  OXABABT. 

Question  of  Heirship  may  be  Determined  on  hearing  of  petition 
for  distribution  of  estate. 

Distinguished  in  In  re  Fleming's  Estate,  38  Mont.  60,  98  Pac 
649,  question  can  only  be  determined  under  sections  7670-7672,  Be- 
vised  Codes. 

78  Cal.  113-116,  20  Pac.  296,  DAIJB  y.  PUBVIS. 

Appellant  Should  Point  Out  in  what  respect  instruction  is  erroneous 
and  not  assail  instruction  as  a  whole. 

Beaffirmed  in  Elsom  v.  Moore,  11  Cal.  App.  3«2,  105  Pac.  273. 

78  Cal.  116-117,  20  Pac.  131,  BEESE  v.  THOBBX7BN. 

In  Contest  of  Bight  to  Purchase  state  lands,  each  party  must  plead 
all  facts  on  which  he  reliee  to  show  right  to  become  purchaser. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  297,  299,  107  Pac.  314, 
complaint  by  intervener  held  insufficient  in  not  averring  his  assignor 
was   citizen   of   United   States. 

Miscellaneous. — Cited  in  Derevan  v.  MacClean  (Cal.),  20  Pac.  131, 
and  O'Brien  v.  Newman  (Oal.),  20  Pac.  132,  both  companion  cases. 

78  Cal.  118-126,  20  Pac.  297,  SUiCOZ  v.  LANQ. 

Demurrer  to  Answer  will  be  Deemed  Waived  when  trial  is  had 
without  ruling  thereon   and   plaiutiif   calls  for  no   ruling. 

Approved  in  Diamond  Coal  Co.  v.  Cook  (Cal.),  61  Pac.  578,  de- 
murrer to  complaint  held  waived  when  answer  was  filed  without 
calling  for  ruling  thereon* 
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78  0«L  126-136,  12  Am.  St  BBpi  20,  20  Pac.  882,  LAWBENOE  T. 


EziecQtad  Oonveyaaoe  cannoi  b«  Bet  Aside  for  mere  failure  of ~ 
consideration  owing  to  Tondee'i  nonperformance  of  agreement  made 
at  time  of  its  execution  as  conaideration  of  the  conveyance  in  ab- 
sence  of   fraud. 

Approved  in  Shaw  v.  Caldwell,  16  Cal.  App.  6,  115  Pac.  943,  where 
conveyance  of  interest  in  mine  granted  an4  sold  undivided  half 
interest  for  one  dollar  and  required  grantee  to  do  atsesement  work^ 
subsequent  provision  that  grantor  could  work  mine  at  own  expense,, 
sharing  proceeds  with   grantor,  was  not  condition  subsequent. 

ConYeyance  of  Land  Executed  in  Reliance  upon  future  promiee  to 
pay  consideration  cannot  be  rescinded  where  vendor  waives  actual 
performance  as  condition  to  veeting  title. 

Approved-  in  Schultz  v.  McLean  (Cal.),  25  Pac.  429,  following  rule; 
Albert  v.  Albert,  12  Cal.  App.  273,  107  Pac.  159,  rescission  held  not 
to  apply  to  fully  executed  assignment  of  certificate  of  purchase; 
Downing  v.  Bademacher  (Cal.),  62  Pac.  1057,  1058,  conveyance  of 
interest  in  mining  claim  in  consideration  of  agreement  to  work  mine 
and  give  share  to  grantor  could  not  be  canceled  for  grantee's  failure 
to  perform;  Culbertson  v.  Young,  86  Mo.  App.  282^  failure  on  part 
of  promisor  as  to  representation  of  future  intention  held  not  to  afford 
ground  to  promisee  for  avoiding  contract. 

Cancellation  of  Instrument  Fraudulently  Procured  See  note,  137 
Am.  St.  Bep.  280. 

Future  Promise  as  Fraud.    See  note,  10  L.  B.  A.  (n.  s.)  642,  646. 

Expression  of  Opinion  as  Fraud.    See  note,  35  L.  B.  A.  434. 

78  Cal.  144-148,  20  Pac.  302,  PEABSON  v.  CBEED. 
Intervention.    See  note,  123  Am.  St.  Bep.  292. 

78  CaL  164^168,  20  Pac.  369,  PEOPUS  v.  HUSON. 

Sureties  on  Official  Bond  of  Wbarflnger  which  recites  appointment 
by  state  harbor  commissioners  are  estopped  to  deny  such  appoint- 
ment. 

Approved  in  Hoffman  v.  Fleming,  66  Ohio  St.  163,  64  N.  £.  67, 
sureties  on  executor's  bond  reciting  his  appointment  by  court  estopped 
to  deny  such  appointment. 

Failure  of  Proper  Officers  to  Approve  official  bond  will  not  invali- 
date it. 

Beaffirmed  in  Deer  Lodge  Co.  v.  United  States  Fidelity  ft  G.  Co., 
42  Mont.  328,  112  Pac.  1064. 

Wlien  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.    See  note,  90  Am.  St.  Bep.  190. 

78  Cal.  16&-168,  20  Pac.  899,  400,  2  L.  B.  A.  841,  MTiBBnJi  LODOE 
v.  ELLISWOBTH. 

Order  of  Association,  to  Wbich  Officers  and  members  of  corporation 
belong,  declaring  corporation  suspended,  and  directing  delivery  of  its 
property,  has  no  effect  upon  existence  or  rights  of  corporation. 

Approved  in  Grand  Lodge  etc.  of  Connecticut  v.  Grand  Lodge  etc. 
of  Mass.,  81  Conn.  209,  70  Atl.  625,  holding  grand  lodge  in  dividing 
territory  over  which  subordinate  jurisdiction  had  been  committed 
could  not  deprive  separated  members  of  property  theirs  in  equity. 
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78  OaL  16&-176»  20  Pac.  806^  PEOPLE  y.  FONQ  OHINO. 

Iiistnictlon  Wliich  wu  In  Effect  upon  Weight  of  eyidenee  held  er- 
ToneouB. 

Approved  in  People  t.  Oleen,  1  Gal.  App.  19,  81  Pae.  676,  remark 
of  judge  to  juror  upon  his  Yoir  dire  as  to  eireumstaniial  evidence 
held  harmless;  State  y.  Maxren,  17  Idaho,  788,  107  Pac  lOOO,  in- 
struction in  regard  to  circumstantial  evidence  held  argumentative 
and  on  weight  of  evidence. 

Evidence  of  Details  of  Orlme  Committed  by  third  person  cannot  be 
introduced  on  trial  of  defendant  accused  of  bribing  witneea  to  testify 
for  such  third  person. 

Approved  in  People  v.  Davenport,  13  Gal.  App.  WO,  110  Pac.  321, 
details  of  collateral  and  distinct  offense  not  admissible  to  prejudice 
of  defendant. 

Defendant  Testifying  In  Chief  About  Birth,  parentage,  education, 
and  business,  may  be  asked,  on  croscp- examination,  whether  he  had 
ever  been  arrested  before. 

Approved  in  People  v.  Gallagher  (Gal.),  33  Pac.  803,  defendant 
who  merely  denied  he  had  advised  another  to  draw  funds  from 
bank  to  embezzle  them,  and  denied  knowledge  of  his  intention 
to  do  so,  could  not  be  cross-examined  as  to  facts  occurring  after  such 
withdrawal;  People  v.  McSweeney  (Cal.),  38  Pac  743,  witness  who 
had  not  testified  as  to  defendant's  reputation  on  direct  examination, 
and  testified  on  cross  his  knowledge  was  insufficient  to  testify  on, 
could  not  be  further  examined  on  that  matter  on  redirect  examina- 
tion. 

Cross-examination  of  Defendant  in  criminal  cases.  See  note,  15  L. 
B.  A.  69d. 

Evidence  of  Gk>od  Character  to  Create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Rep.  896,  897;  20  L.  B.  A.  615. 

Immaterial  Teetimony  as  Basis  for  cfharge  of  subornation  of  per- 
jury.   See  note,  ^  L.  B.  A.  (n.  s.)  121. 

78  Cal.  175-180,  12  Am.  St.  Bep.  37,  20  Pac.  406^  SUSPSON  v.  Mc- 
CABTY. 

Affidavit  for  Attachment  Made  by  Business  Agent  of  plaintiff,  if 
facts  are  stated  positively,  is  sufficient. 

Approved  in  Mayer  Co.  v.  Ferguson,  17  N.  D.  104,  114  N.  W.  1092, 
14  L.  B.  A.  (n.  s.)  1120,  upholding  attachment  based  on  affidavit 
made  by  plaintiff's  attorney  which  stated  essential  facts,  but  did 
not  state  they  were  true  of  affiant's  personal  knowledge. 

Necessity  that  Affidavit  for  Attachment^  made  by  agent  or  attorney, 
show  personal  knowledge.    See  note,  14  L.  B.  A.  (n.  s.)  1127. 

78  Cal.  181-192,  20  Pac.  408»  COWAK  v.  PHENIX  INS.  CO. 

In  Complaint  on  Insurance  Policy,  it  is  not  necessary  to  aver 
performance  or  truth  of  affirmative  warranties  in  praeeenti  contained 
in  application. 

Approved  in  Himmelein  v.  Supreme  Council  (Gal.),  33  Pac.  1130, 
following  rule;  Baulet  v.  Northwestern-  etc  Ins.  Co.,  157  Cal.  235, 
107  Pac.  301,  plaintiff  not  obliged  to  aver  waiver  of  condition  as  to 
existence  of  chattel  mortgage  on  property  insured. 
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Complaint  on  Fire  PoUcy  Wlilcli  Provides  for  pSLjmeBi  sixty  days 
after  proof  of  locrs  must  aver  such  period  has  elapsed. 

Disapproved  in  Vail  v.  Pennsylvaiiia  Fire  Ins.  Co.,  67  N.  J.  L. 
69,  50  Atl.  673,  general  averment  of  performance  of  conditions  prece- 
dent held  sufficient. 

Arbitration  as  Condition  Precedent  to  action  on  insurance  policy. 
See  note,  15  L.  B.  A.  (n.  s.)  1060. 

78  Cal.  193-201,  20  Pac  419,  QIANT  POWDER  CO.  ▼.  SAN  DIEGO 
FLUME  CO. 

Acceptance  and  Occupation  of  Boildlng  by  owner  is  conclusive  evi- 
dence of  completion  under  mechanic's  lien  law. 

Distinguished  in  Farnham  v.  California  etc.  Trust  Co.,  8  Cal.  App. 
S69,  96  Pac.  790,  occupation  of  part  of  building  by  owners  before 
completion  of  work  held  not  to  start  time  for  filing  liens. 

Personal  Action  Against  Contractor  may  be  joined  with  action  to 
foreclose  lien  against  owner. 

Approved  in  Merced  Lumber  Co.  v.  Bruschi,  152  Cfil.  375,  92  Pac. 
846,  holding  erroneous,  in  suit  on  mechanic's  lien,  personal  judgment 
against  owner;  Los  Angeles  P.  B.  Co.  v.  Higgins,  S  Cal.  App.  521, 
97  Pac.  417,  holding  contractors  should  be  joined  when  lien  was  de- 
clared invalid;  Gnekow  v.  Confer  (Cal.),  48  Pac.  332,  owner  not  per- 
sonally liable  to  materialman  under  section  1183,  Code  of  Civil  Pro- 
cedure. 

Powder  TTsed  In  Performance  of  Bnlldlng  Contract  is  material  fur- 
nished giving  right  to  lien. 

Approved  in  City  Trust  etc.  Co.  v.  United  States,  147  Fed.  158, 

77  C.  C.  A.  307,  coal  used  by  contractor  for  pumping  engines  in  per- 
forming government  contract  held  to  be  material  furnished  giving 
right  to  lien;  Sampson  Co.  v.  Commonwealth,  202  Mass.  335,  88  N. 
£.  914,  gunpowder  used  by  contractor  for  aqueduct  for  water  supply 
in  blasting  trench  held  to  be  material  furnished  under  lien  law;  Bar- 
ker V.  Stewart  Lumber  Co.  v.  Marathon  Paper  Mills  Co.,  146  Wis.  22, 
130  N.  W.  869,  materials  used  in  construction  of  coffer-dam  held  so 
used  for  permanent  dam  as  to  give  lien  thereon. 

Lien  for  Explosives  as  Materials  used  in  improving  real  property. 
See  note,  2  L.  B.  A.  (n.  s.)  288. 

78  CaL  202-216,  20  Pac.  386,  MABBINEB  v.  DENNISON. 
Incomplete  Description  In  Contract  of  sale  of  land  may  be  aided 

by  parol  evidence  to  identify  tract,  provided  new  description  is 
not  thereby  introduced. 

Approved  in  Lange  v.  Waters,  156  CaL  145,  103  Pac.  891,  reaffirm- 
ing rule;  Carr  v.  Howell,  154  Cal.  375,  97  Pac.  886,  887,  admitting 
extrinsic  facts  to  render  certain  description  in  contract  to  sell  land; 
Sanchez  v.  Yorba,  8  Cal.  App.  495,  97  Pac.  207,  description  of  land 
in  memorandum  of  sale  as  "Yorba  Kanch"  held  sufficient;  Willmon  v. 
Peck,  5  CaL  App.  667,  91  Pac.  165,  where  description  in  contract  was 
clear,  parol  evidence  held  inadmissible  to  show  contract  intended  to 
describe  lands  of  wholly  different  description;  Mendenhall  v.  Bose 
(CaL),  33  Pac.  885,  holding  inadmissible,  evidence  which  did  not 
tend  to  remove  ambiguity  in  letter  concerning  real  estate  as  to  land 
mentioned;  Wills  v.  Porter  (CaL),  61  Pac.  1111,  where  corporation 
paid  debt  due  principal  stockholder  before  maturity,  in  consideration 
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of  his  becoming  guarantee  for  its  note,  repayment  will  not  be  enforced 
in  absence  of  showing  of  injury  to  corporation  or  stockholders;  Spong- 
berg  ▼.  First  Nat.  Bank,  15  Idaho,  676,  99  Pac.  713,  admitting  oral 
evidence  to  identify  property  in  indefinite  lease. 

Fraud  Withont  Damage  cannot  be  Made  basis  of  an  action. 

Approved  in  Sonnesyn  v.  Akin,  14  N.  D.  256,  104  N.  W.  1029,  and 
United  Real  Estate  etc.  Go.  v.  Barnes,  159  Cal.  246,  113  Pac.  169, 
both  following  rule. 

78  Cal.  217-221,  12  Am.  St.  Bep.  41,  20  Pac.  416,  3  L.  B.  A.  168,  BEST 
V.  JOHNSON. 
Acts  for  Which  SnretieB  on  Official  Bonds  are  Liable.    See  note,  91 
Am.  St.  Rep.  533,  545. 

78  Oal.  221-225,  20  Pac.  404,  WENZEL  ▼.  SHULZ. 

Where  Party  is  Induced  to  Sign  Instrument  by  misleading  him  as 
to  contents,  so  as  to  prevent  examination,  it  is  no  answer  to  say 
higher  degree  of  care  on  his  part  would  have  enabled  him  to  escape 
effect. 

Approved  in  Eichelberger  v.  Mills  Land  etc,  Co.,  9  Cal.  App.  638, 
100  Pac.  121,  suspicious  circumstances,  and  means  of  knowledge  by 
purchaser  of  area  of  land  sold,  held  not  to  excuse  fraud  in  its  sale. 

Distinguished  in  Bostwick  v.  Mutual  Life  Ins.  Co.,  116  Wis.  413, 
^  N.  W.  249,  applicant  for  insurance  who  received  policy  differing 
from  that  called  for  in  application  held  bound  thereby  when  he  failed 
to  inspect  it  within  reasonable  time. 

Bight  to  Bely  upon  Representations  made  to  effect  contract  as  basis 
for  charge  of  fraud.    See  note,  37  L.  R.  A.  600. 

78  Cal.  225-231,  20  Pac.  647,  SEABS  v.  STABBIBD. 

Where  Motion  to  Quash  Summons  was  denied,  defendant  answering 
to  merits  waives  objection  to  defects  therein. 

Approved  in  Smith  v.  Alford,  31  Utah,  354,  88  Pac.  1ft,  party  ob- 
jecting to  items  in  cost  bill  could  not  thereafter  object  it  was  prema- 
turely filed. 

Disapproved  in  Fisher  v.  Crowley,  57  W.  Va.  319,  50  S.  E.  424, 
defect  in  summons  not  waived  by  answering  to  merits  after  denial 
of  motion  to  quash,  to  which  exception  was  taken. 

Contest  on  Merits  After  Special  Appearance,  as  waiver  of  objec- 
tions to  jurisdiction  over  person.    See  note  16  L.  B.  A.  (n.  s.)  180. 

Power  of  Partner  After  Dissolution  to  interrupt  statute  of  limita- 
tions as  to  firm  debt.    See  note,  15  L.  R.  A.  6&8. 

78  Cal.  235-242,  12  Am.  St.  Bep.  44,  20  Pac.  550,  QALB  ▼.  BEST. 

Where  Power  of  Iiand  Department  to  issue  patent  depends  on  find- 
ing that  land  is  of  certain  character,  issuance  of  patent  is  adjudica- 
tion that  land  is  of  that  character. 

Approved  in  Jameson  v.  James,  155  Cal.  278,  100  Pac.  701,  follow- 
ing rule;  North  Dakota  State  Fair  Assn.  v.  Holmes,  17  N.  D.  38,  117 
N.  W.  146,  failure  of  one  state  fair  association  to  act  in  accordance 
with  law  could  not  be  taken  advantage  of  by  another  association  as 
ground  for  payment  to  it  of  appropriations. 

Distinguished  in  Van  Ness  v.  Rooney,  160  Cal.  142,  116  Pac.  396, 
where  patent  for  railroad  lands  excludes  mineral  lands,  it  does  not 
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pass  title  to  railroad  to  land  within  description  of  patent  en  which, 
prior  to  its  issuance,  was  valid  quartz  location. 

When  Tract  Named  in  Patent  has  been  reserved  from  disposal,  pat- 
ent is  worthless  and  assailable  from  any  quarter. 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  47,  48,  M  Pac.  235, 
236,  admitting  evidence  aliunde,  in  action  to  quiet  title,  to  show 
tract  had  been  reserved  from  sale  and  certificate  of  purchase  was 
void. 

Patent  to  Public  lAnds.    See  note,  86  Am.  St.  Rep.  283. 

78  CaL  247-254,  18  Pac.  133,  20  Pac.  645,  DAVIS  v.  BUTTON. 

It  is  BuAcient  if  AU  Inttractiona,  taken  together,  not  being  incon- 
sistent or  confusing,  give  jury  fair  notion  of  law  on  issue. 

Approved  in  Nash  v.  Kreling  (CaL),  56  Pac.  262,  and  De  Witt  /. 
Floriston  etc.  Paper  Co.,  7  Cal.  App.  781,  96  Pac.  400,  both  holding 
instructions  construed  together  fairly  stated  law  of  case. 

Plaintiff  cannot  Recover  Damages  for  injury  if  his  negligence  con- 
tributes proximately  to  injury. 

Approved  in  Wardlaw  v.  California  Ry.  Co.  (Cal.),  42  Pac.  1076, 
question  of  contributory  negligence  held  to  be  for  court  unless  facts 
were  undisputed;  Johnson  v.  Thomas  (Cal.),  43  Pac.  580,  question  of 
contributory  negligence  held  properly  left  to  jury. 

78  OaL  254-257,  20  Psc.  556,  WEINRISICH  v.  JOHNSTON. 

In  Action  by  Partner  on  Note  alleged  to  have  been  executed  to 
firm,  one  oi  plaintiffs  cannot  recover  personal  judgment  on  proof  that 
note  was  executed  to  him  individually. 

Distinguished  in  Morgan  v.  Righetti  (Cal.),  45  Pac.  260,  under  Code 
of  Civil  Procedure,  section  578,  where  two  are  sued  on  alleged  firm 
debt  and  it  is  found  they  are  not  partners  but  that  debt  is  individ- 
ual debt  of  one  of  them,  judgment  may  be  rendered  against  him. 

78  Oal.  268-269,  20  Pac.  676,  CLANTON  ▼.  RUFFNEB. 

Application  for  Change  of  Place  of  Trial  on  ground  of  convenience 
of  witnesses  is  addressed  to  sound  discretion  of  court. 

Approved  in  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App.  673,  86  Pac. 
509,  mere  preponderance  of  number  of  witnesses  does  not  determine 
right. 

78  CaL  273-278,  20  Pac.  566,  McLENNAN  ▼.  McDONNELL. 

Deed  Conyeying  All  Right,  Title,  and  interest  of  grantor  is  not 
limited  by  further  definition  of  what  right  grantor  possesses. 

Approved  in  Dickson  v.  Wildman,  183  Fed.  403,  granting  clause 
held  to  prevail  over  habendum  clause  as  to  interest  conveyed;  Costello 
V.  Graham,  9  Ariz.  263,  80  Pac.  337,  where  deed  purported  to  convey 
all  grantor's  interest,  further  statement  that  such  interest  was  un- 
divided half  held  not  to  limit  effect  of  deed;  Murphy  v.  Murphy,  132 
N.  C.  364,  43  S.  W.  923,  deed  conveying  all  grantor's  interest  de- 
scribed as  one-sixth  held  to  convey  also  a  fifth  inherited  by  him. 

ibistinguished  in  Smith  v.  Williams  (Cal.),  55  Pac.  602,  grant  to  all 
grantor's  water  rights  in  stream  held  to  convey  only  part  above  cer- 
tain point  referred  to  in  deed  when  parties  had  so  construed  deed. 

Dnty  of  One  Debtor  to  Exonerate  the  other,  as  ground  for  marshal- 
ing assets.     See  note,  12  L.  R.  A.  (n.  s.)  965. 
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78  Oal.  283-286,  20  PftC  670,  HAUSMAN  ▼.  HAUSIJNQ. 

Plaintlli's  DeclaraUoiiB  to  Third  Penons  are  inadmissible  in  hia  own 
favor. 

Approved  in  Batcheller  ▼.  Whittier,  12  Cat  App.  267,  107  Pac 
143,  declaira/tion  not  part  of  res  gestae  made  in  favor  of  plaintiff  rely- 
ing upon  it  and  not  in  presence  of  defendant  held  inadmissible;  Clay 
T.  State,  15  Wyo.  97,  86  Pac.  22,  arguendo. 

Distinguished  in  Edson  &  Foulke  Co.  v.  Winsell,  160  Cal.  787,  118 
Pac.  245,  where  defendant  claimed  prior  right  by  adverse  possession 
to  water  of  stream,  evidence  that  where  plaintiff's  servant  diverted 
waters,  defendant  turned  back  water  and  told  servant  master  mast 
make  arrangements  for  water,  is  admissible. 

78  OaL  287-289,  12  Am.  St.  Bep.  50,  20  Pac.  678,  WOOD  v.  PEKBOLA. 

Findinga  of  Probattva  Facts  cannot  Invalidate  finding  of  ultimate 
fact  unless  ultimate  facts  are  entirely  based  thereon. 

Approved  in  Forsythe  v.  Los  Angeles  By.  Co.,  149  Cal.  575,  87 
Pac.  27,  affirming  judgment  based  on  ultimate  fact,  when  findings  of 
probate  facts  were  not  necessarily  inconsistent  therewith. 

78  CaL  289-295,  12  Am.  St.  Bep.  63,  20  Pac  677,  SMITH  Y.  LOS  AN- 
QELES  IMHHQBATION  ETC.  ASSN. 

Directors  of  Corporation  Wlio  are  Directly  Interested  in  passage  of 
resolution  are  not  competent  to  vote  thereon. 

Approved  in  Bassett  v.  Fairchild  (Cal.),  61  Pac.  795,  and  Bitchi') 
V.  Telephone  Co.,  22  S.  D.  606,  119  N.  W.  993,  both  following  rule. 

If  Majority  of  Quorum  of  Corporation  Directors  votes  for  measure, 
it  will  prevail. 

Approved  in  Steele  v.  Gold  Fissure  etc.  Min.  Co.,  42  Colo.  532,  126 
Am.  St.  Rep.  117,  95  Pac.  351,  where  two  of  three  directors  of  corpora- 
tion were  officers  whose  salaries  were  fixed  by  single  resolution,  they 
were  both  disqualified,  and  could  not  be  counted  to  make  quorum; 
Smith  V.  State,  64  Kan.  733,  68  Pac.  642,  holding  measure  voted  for 
by  three  members  of  council,  three  others  being  present  and  not  vot- 
ing, validly  passed. 

Validity  of  Contract  Between  Director  and  his  corporation.  See 
note,  139  Am.  St.  Bep.  614,  617. 

Where  Evidence  on  Any  Point  ia  Oonflicting  and  lower  court  made 
no  finding  thereon,  appellate  court  cannot  supply  one  to  uphold  judg- 
ment. 

Approved  in  Rogers  v.  Kimball  (Cal.),  49  Pac.  722,  following  rule; 
Loomis  V.  Connecticut  Fire  Ins.  Co.,  16  Cal.  App.  546,  117  Pac.  647, 
arguendo. 

78  Cal.  296-299,  20  Pac.  680,  WHITTAKBB  ▼.  PENDOLA. 

Homestead  Claimant  of  Public  Irfuid  may  recover  whole  premises 
against  trespasser  who  has  held  part  thereof  under  inclosure. 

Approved  in  dissenting  opinion  in  Balsz  v.  Ldebenow,  4  Ariz.  234, 
235,  236,  36  Pac.  211,  212,  majority  holding  duplicate  receiver's  receipt 
issued  to  one  making  homestead  filing  does  not  entitle  holder  to  main- 
tain ejectment,  though  filing  was  after  land  office  contest  in  which 
he  was  given  right  to  enter;  dissenting  opinion  in  Tonopah  ft  Gold- 
field  B.  B.  Co.  V.  Fellanbaum,  32  Nev.  302,  107  Pac.  890,  majority 
holding  void  patent  issued  for  forest  reserve  scrip  covering  land  oc- 
cupied by  settler. 
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Distinguished  in  Gragg  ▼.  Cooper,  150  Cal.  586,  89  Pac.  346,  when 
whole  of  tract  claimed  by  homesteader  was  inclosed  by  previous  set- 
tler, it  was  not  subject  to  homestead  entry. 

78  OaL  300>d01,  20  Pac.  863,  ESTATE  OF  8A0SXTT. 

Where  Order  Appointing  Special  Administrator  is  not  before  appel- 
late court,  it  cannot  consider  disallowance  by  superior  court  of  claim 
paid  by  him. 

Distinguished  in  McNeil  y.  Morgan,  157  Cal.  380,  108  Pac.  71,  ap- 
pointment of  special  administrator  complete  when  order  was  signed. 

78  OaL  301-303,  20  Pac.  682,  BANE  OP  SANTA  CBX7Z  V.  BAET- 
LETT. 

Ooirnty  Warrant  Does  not  have  Qualities  of  negotiable  paper,  and 
assignee  stands  in  shoes  of  original  holder. 

Approved  in  First  Nat.  Bank  of  Arkansas  ▼.  Qates,  66  Kan.  507, 
97  Am.  St.  Bep.  383,  72  Pac.  208,  purchase  in  good  faith  of  county 
warrant  from  one  without  authority  to  sell  held  to  convey  no  title. 

Liabilities  of  Counties  for  Torts  and  negligence.  See  note^  39  Ifc 
E.  A.  35. 

78  CaL  30i-S07,  20  Pac.  683,  EZ  PAETE  ABBA& 

Judgment  Imposing  Imprisonment  in  state  prison  for  purpose  of 
collecting  fine  is  void. 

Approved  in  In  re  Sullivan,  3  Cal.  App.  194,  84  Pac.  781,  judgment 
of  imprisonment  in  state  prison  as  alternative  of  fine  imposed  on 
conviction  for  misdemeanor  held  void. 

Court  has  No  Jurisdiction  to  Impose  hard  labor  as  part  of  punish- 
ment for  misd'emeanor. 

Distinguished  in  Peoplo  v.  McNulty  (Cal.),  28  Pac.  820,  upholding 
amendment  of  1891  to  Penal  Codo  sections  relating  to  place  of  execu- 
tion of  death  sentence. 

Cmel  and  Unusual  Punishments.    See  note,  35  Ir.  B.  A.  567,  568. 

Bight  to  Compel  IPrlsoners  to  lAbor.    See  note,  27  L.  B.  A.  599. 

78  Cal.  307-310,  12  Am.  St.  Bep.  50,  20  Pac.  674,  IN  BE  TYLOE. 

Disbarment  or  Suspension  of  Attorney  for  withholding  client's 
money  or  property.    See  note,  19  L.  B.  A.  (n.  a.)  414. 

78  CaL  310-317,  12  Am.  St.  Bep.  58,  20  Pac.  715,  3  I..  B.  A.  781, 
BUBKETT  v.  BX7BEETT. 

Effect  of  Declaration  of  Homestead  is  to  create  joint  title  in 
property  to  extent  of  homestead*. 

Beaffirmed  in  Bosenberg  Bros.  &  Co.  v.  Bos»,  6  Gal.  App.  759,  93 
Pac.  285,  and  Cordano  v.  Wright,  159  Cal.  619,  115  Pac.  231. 

Husband  can  Convey  to  Wife  separate  real  estate,  upon  which  he 
has  declared  homestead,  by  deed  executed  by  himself  alone. 

Approved  in  Luhrs  v.  Hancock,  6  Ariz.  344,  57  Pac.  606,  and  Beedy 
V.  Pinney,  118  Iowa,  280,  91  N.  W.  1070,  both  following  rule;  Loomis 
V.  Loomis,  148  Cal.  152,  82  Pac.  680,  1  L.  B.  A.  (n.  s.)  312,  wife's 
right  of  survivorship  in  homestead  not  affected  by  its  conveyance 
to  her  by  husband  on  condition  it  should  go  to  his  brother  when  she 
was  through  with  it;  Pryal  v.  Pryal   (Cal.),  71  Pac.  803,  deed  to 
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wife  bj  husband  alone  of  homestead  selected  from  community  con- 
veys title  subject  to  homestead,  which  was  not  destroyed  by  wife's 
deed  to  third  party;  Wright  v.  Wright  (Cal.),  41  Pac.  696,  convey- 
ance by  husband  to  wife  of  property  purchased  with  community 
funds  held  to  operate  as  gift  to  her. 

Conveyance  of  Homestead  by  Husband  to  Wife.  See  note,  129 
Am.  St.  Bep.  938. 

Effect  of  Ck>nveyance  by  Husband  to  Wife.  See  note,  69  L.  B.  A. 
379. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.     See  not^,  95  Am.  St.  Bep.  924. 

Effect  of  Divorce  on  Homestead  Bights.    See  note,  23  L.  B.  A.  240. 

^^Iiat  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  107;  4 
Cof.  Prob.  49. 

78  OaL  817-340,  20  Pac.  719,  PEOPLE  ▼.  LEE  CHUCK. 

Urging  Admission  of  Incompetent  Testimony  and  commenting  there- 
on with  evident  intent  to  prejudice  jury  is  error  when  defendant 
objects. 

Approved  in  State  v.  Irwin,  9  Idaho,  44,  71  Pac.  611,  60  L.  B.  A. 
716,  reversing  judgment  of  conviction  on  ground  of  misconduct  of 
proeecuting  attorney  in  asking  improper  prejudicial  questions  on 
cross-examination;  Leo  v.  State,  63  Neb.  732,  89  N.  W.  306,  grant- 
ing new  trial  because  of  prejudicial  comments  of  district  attorney 
and  asking  questions  in  regard  to  previous  conviction  of  which  no 
evidence  had  been  offered;  State  v.  Williams,  28  Nev.  414,  82  Pac. 
356,  conduct  of  prosecuting  attorney  in  commenting  upon  alleged 
confeeeion  not  introduced  in  evidence  held  not  to  amount  to  reversible 
error. 

IMstinguished  in  People  v.  McBoberts,  1  Cal.  App.  29,  81  Pac.  736, 
holding  it  unwarranted  license  for  district  attorney  to  avow  belief 
in  mob  law  and  say  defendant  should  have  been  lynched,  though  not 
prejudicial  when  homicide  was  admitted,  and  jury  were  not  misled. 

Upon  Cross-examination  of  Witness  as  to  statements  made  by  him 
on  former  trial,  he  has  statutory  right  to  have  such  statements  pre- 
sented to  him  and  read,  if  in  writing. 

Approved  in  People  v.  Dillwood  (Cal.),  39  Pac.  439,  following  rule; 
Keane  v.  Pittsburg  Lead  Min.  etc.  Co.,  17  Idaho,  189,  105  Pac.  64,  wit- 
ness aeked  if  he  did  not  make  certain  statements  in  letter  held 
entitled  to  be  shown  letter. 

Drinking  of  Intoxicants  by  Jnry  during  deliberation  on  verdict  is 
such  misconduct  as  to  warrant  new  trial. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  528,  114  Pac.  832, 
granting  new  trial  for  misconduct  of  juror  in  reading  newspaper 
article  during  trial  prejudicial  to  defendant. 

Misconduct  of  Jurors,  Other  Than  Their  Separation,  for  which  ver- 
dict may  be  set  aside.     See  note,  134  Am,  St.  Bep.  1039. 

Instructions  must  be  Taken  Together  as  a  whole  to  determine  cor- 
rectness. 

Approved  in  De  Witt  v.  Floriston  Pulp  &  Paper  Co.,  7  CaL 
App.  781,  96  Pac.  400^  instructions  as  whole  held  to  fairly  state  law 
of  case. 
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Court  may  Befuse  to  Allow  Defendant  in  criminal  case  to  cross- 
examine  parties  who  file  counter-affidavits  in  support  of  verdict,  when 
assailed  by  defendant  for  misconduct  of  jury. 

Approved  in  Goodwin  v.  Blan«hard,  73  N.  H.  551,  64  Atl.  23,  party 
has  no  legal  right  to  examine  persons  who  have  given  affidavits 
In  opposition  to  his  motion  to  set  aside  verdict. 

Counael's  Bight  to  Refer  in  Argument  to  witness'  refusal  to  testify 
as  evidence  of  defendant's  guilt.     See  note,  121  Am.  St.  Rep.  807. 

Reversal  of  Oonyiction  Becanse  of  Unfair  or  irrelevant  argument 
or  statemonts  by  prosecuting  attorney.  See  note,  46  L.  R.  A.  657, 
662. 

78  CaL  345-350,  20  Pac.  731,  PEOPLE  ▼.  PBATT. 

Means  by  Wbich  Prisoner  is  Brought  within  jurisdiction  of  court 
does  not  affect  its  right  to  try  him. 

Approved  in  People  v.  Palermo  Land  &  Water  Co.,  4  Gal.  App. 
722,  89  Pac.  725,  right  of  justice  to  try  corporation  for  failure  to 
furnish  water  under  county  ordinance  not  affected  by  procedure  pre- 
scribed against  corporations  in  sections  1392  and  1397,  Penal  Code; 
Pettibono  t.  Nichols,  203  U.  S.  215,  ^  Sup.  Ct.  Ill,  51  L.  ed.  148, 
7  Ann.  Cas.  1047,  federal  court  cannot  discharge  prisoner  on  habeas 
corpus  although  brought  before  state  court  from  another  state  by 
connivance  of  authorities  of  both  states  without  hearing;  In  re 
Moyer,  12  Idaho,  253,  118  Am.  St.  Rep.  214,  85  Pac.  900,  12  L.  R.  A. 
(n.  8.)  227,  conduct  of  governor  in  state  in  which  prisoner  was  taken 
in  issuing  warrant  in  extradition  cannot  be  inquired  into  by  courts 
of  demanding  state. 

78  Cal.  351-358,  12  Am.  St  Bep.  63,  20  Pac  874,  6  L.  B.  A.  713,  HABE- 
NICHT  V.  LISSAE. 

Proceedings  Supplementary  to  Execntion  are  intended  to  take  place 
of  creditor's  bill. 

Approved  in  Phillips  v.  Price,  153  Gal.  148,  94  Pac.  618,  creditor's 
bill  does  not  lie  unless  supplementary  proceedings  are  inadequate. 

Seat  or  Pnnds  Derived  from  Transactions  on  exchange,  as  assets  in 
bankruptcy.     See  note,  27  L.  R.  A.   (n.  s.)   6l4. 

78  OaL  360-366,  20  Pac.  740,  WRIGHT  ▼.  CALIFOBNIA  CENT.  BY. 
CO. 
Place  Where  One  Befnslng  to  Pay  Fare  may  be  ejected.    See  note, 
26  L.  R.  A.  132. 

78  OaL  374-379,  20  Pac.  743,  ONETO  T.  BESTANO. 

Use  of  Water  Bight  Without  Disputing  owner's  rights  is  not  ad- 
verse. 

Approved  in  Dietz  v.  Mission  Transfer  Co.  (Cal.),  25  Pac.  426, 
occupancy  of  land  in  conjunction  with  owner  for  purpose  of  exercising 
occupant's   rights   held  not  to   be   adverse. 

In  Suit  to  Determine  Adverse  Olaim  to  water  right,  burden  of 
showing  that  taxes  have  been  assessed  is  on  party  opposing  claim 
of  possession. 

Approved  in  Silva  v.  Hawn,  10  Cal.  App.  552,  102  Pac.  955,  follow- 
ing rule;  Spotswood  v.  Spotswood^  4  Cal.  App.  716|  89  Pac.  364, 
n  Oftl.  Notes— 22 
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admitting  evid<enc«  by  defendant  in  action  to  quiet  title  to  sbow 
assessment,  so  court  could  determine  whether  plaintiff  had  paid  all 
taxes. 
Prescriptiye  TlUe  to  Water.    See  note,  93  Am.  St.  Bep.  722. 

78  OaL  384-388,  20  Pac  706,  PICO  ▼.  OOHN. 

When  Trial  Oonrt  Bulea  Against  Beapondent  on.  nu)tion  for  new- 
trial,  he  must  cause  facts  in  regard  to  notice  to  be  included  in  state- 
ment on  bill  of  exceptions,  so  that  appellate  court  can  determine 
whether  proper  notice  was  given. 

Approved  in  Great  Western  Gold  Co.  v.  Chambers,  153  Cal.  310,  95 
Pac.  152,  and  Steve  v.  Bonners  Ferry  etc.  Co.,  13  Idaho,  389,  92  Pac. 
364,  both  following  rule;  Sprigg  v.  Barber  (Cal.),  54  Pac.  900,  notice 
of  motion  for  new  trial  constitutes  no  pio't  of  statement  on  appeal 
without  being  referred  to  in  statement  as  sueh. 

78  Oal.  388-389,  20  Pac.  705,  PEOPLE  T.  OITEIIi. 

Failure  of  Verdict,  "Guilty  as  Charged,"  under  information  for  mur^ 
der,  to  specify  degree,  vitiates  verdict. 

Approved  in  People  v.  Bannister  (Oal.),  34  Pac.  710,  failure  to  find 
degree  of  burglary  held  to  render  verdict  insufficient  and  entitle  ac- 
cused to  new  trial;  McLane  v.  Territory,  8  Ariz.  155,  71  Pac.  939, 
verdict  of  "guilty  as  charged  in  indictment"  for  grand  larceny,  which 
did  not  charge  any  degree,  held  insufficient;  State  v.  Noah,  20  N.  D. 
289,  124  N.  W.  1125,  plea  to  charge  of  murder  of  "guilty  as  charged 
in  indictment"  held  insufficient  as  not  stating  degree. 

Correction  of  Verdict  in  Criminal  Caaes.    See  note,  23  L.  B.  A.  727. 

78  CaL  38^399,  20  Pac.  868,  BAILEY  ▼.  FOX. 

Party  Seeking  to  Bescind  Contract  for  Fraud  must  do  so  promptly 
upon  discovery  of  fraud. 

Approved  in  Wills  v.  Porter  (Cal.),  61  Pac.  1111,  two  years*  delay 
held  to  bar  action. 

Party  Seeking  to  Bescind  Contract  for  fraud  must  show  damage. 

Beaffirmed  in  Sonnesyn  v.  Akin,  14  N.  D.  256, 104  N.  W.  1029. 

Party  Seeking  to  Bescind  Contract  must  place  other  party  in  statu 
quo. 

Approved  in  Wills  v.  Porter  (Cal.),  61  Pac.  1111,  and  Buskirk  Bros. 
V.  Peck,  57  W.  Va,  372,  50  S.  E.  437,  both  following  rule. 

78  Cal.  407-410,  21  Pac.  6,  OLOSTEB  v.  WAl)E. 

Section  2619,  Political  Code,  as  It  Stood  prior  to  passage  of  amend- 
ments of  1874,  providing  for  acquisition  of  highway  by  user,  was 
not  changed  by  those  amendments  so  far  aa  concerned  counties  ex- 
cepted therein. 

Overruled  in  Sutton  v.  Nicolaisen  (Cal.),  44  Pac.  806,  holding  sec- 
tion 2619  repealed  as  to  all  counties  by  act  of  March  30,  1874. 

Abandonment  of  Highway  by  Nonuser,  or  otherwise  than  by  act  of 
authorities.     See  note,  26  L.  B.  A.  454. 

78  Cal.  410-417,  20  Pac.  864,  H0X7I.T  v.  BAIJ>WIK. 

Evidence  Improperly  Admitted  is  entitled  to  no  weight  in  arriving 
at  conclusion  as  to  sufficiency  of  evidence. 

Approved  in  Willmon  v.  Peck,  5  Cal.  App.  667,  91  Pac.  165,  dis- 
regarding parol  evidence  admitted  to  supply  new  description  for  land. 
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78  OaL  427-429,  21  Pae.  7,  IN  BE  LOWENTHAIi. 

Oharge  of  MiBcondnct  Against  Attorney  as  ground  of  disbarment 
it  not  subject  to  defense  of  limitation. 

Approve  in  In  re  Smith,  73  Kan.  750,  8d  Pac.  586,  In  re  Mo»her, 

24  Okl.  64,  102  Pac  766,  and  State  ▼.  Hays,  64  W.  Va.  60,  61  S.  E. 
357,  all  following  rule;   State  Medical  Examining  Bd.  v.   Stewart, 
46  Wash.  84,  123  Am.  St.  Bep.  916,  89  Pac.  477,  11  L.  B.  A.  (n.  s.) 
557,  limitations  held  not  to  be  defense  to  action  to  revoke  physician's* 
license  on  ground  of  dishonorable  conduct. 

Bisbarmeat  for  Orlminal  Acts  prior  to  couTiction  therefor.    See 
note,  114  Am.  St.  Bep.  843. 
Statute  of  Limitations.    See  note,  123  Am.  St.  Bep.  921. 

78  CaL  43&-4S8,  12  Am.  8t.  Bep.  69,  21  Pac.  114,  MAOEE  ▼.  NOBTH 
PAOinO  COAST  B.  B.  OO. 

In  Action  for  Injniy  Caused  by  defendant's  negligence,  it  is  not 
necessary  to  allege  injury  was  done  without  fault  of  plaintiff. 

Approved  in  Matthews  v.  Bull  (Oal.),  47  Pac.  774,  following  rule; 
Wistrom  v.  Bedick  Bros.,  6  Gal.  App.  675,  92  Pac.  1049,  holding 
it  sufficient  for  plaintiff  to  show,  in  first  instanee,  that  injury  resulted 
from  negligence  of  defendant,  and  need  not  show  want  of  contributory 
negligence  in  himself;  Williams  v.  Sleepy  Hollow  Min.  Co.,  37  Colo. 
74,  86  Pac.  341,  7  L.  B.  A.  (n.  s.)  1170,  employer  held  to  have  burden 
of  proving  employee  knew  of  danger. 

Bight  of  Servant  to  Becover  on  Account  of  master's  negligence  is 
not  affected  by  notice  of  any  defects  other  than  servant  in  exercise 
of  ordinary  prudence  ought  to  know. 

Approved  in  Southern  Bailway  Co.  v.  Howell,  135  Ala.  649,  34  So. 
10,  brakeman  injured  by  derailment  of  ear  held  not  bound  to  have 
observed  obstruction  near  track,  causing  derailment,  with  reference 
to  which  he  had  assumed  dangerous  position  on  car;  Umsted  v.  Colgate 
Elevator  Co.,  18  N.  D.  317,  122  N.  W.  393,  holding  servant  had  right 
to  rely  on  master  for  information  as  to  risks  of  employment. 

Whether  Plaintiff  had  Such  Knowledge  of  defects  of  machinery  as 
would  charge  him  with  contributory  negligence  is  question  of  fact 
for  jury. 

Approved  in  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App.  683,  84  Pac. 
260,  applying  rule  to  plaintiff's  knowledge  of  defect  in  roof  of  mine. 

Bight  of  Becovery  by  Employees  accepting  extrahazardous  duties. 
See  note,  97  Am.  St.  Bep.  8^2. 

Obligation  of  Bailroad  to  Employees  as  to  fencing  track.    See  note, 

25  L.  B.  A.  321. 

78  CaL  439-443,  21  Pac.  1,  OATES  v.  CABQXnNEZ  PACEINO  CO. 

Essentials  to  Valid  Sale  of  Ooods.    See  note,  17  L.  B.  A.  180. 

Passing  of  Title  to  Property  by  Delivery  to  carrier  for  transporta- 
tion to  consignee  or  vendee.     See  note,  22  L.  B.  A.  417. 

78  Cal.  443-448,  21  Pac.  2,  COBUBN  v.  BBOOK8. 

Demand  is  Unnecessary  to  Maintain  Action  against  sureties  on 
bond  given  for  possession  in  condemnation  proceedings. 

Approved  in  People's  Bank  v.  Stewart,  162  Mo.  App.  328,  133  S. 
W.  74,  demand  held  unnecessary  when  guaranty  on  overdrafts  was 
direct  promise  to  pay. 
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Necessity  of  Notice  of  Default  to  bind  guarantor.  See  uote,  20 
L.  R.  A.  258. 

Miscellaneous. — Cited  in  Coburn  v.  Josseljn  (Cal.),  21  Pac.  4,  com- 
panion case. 

78  Cal.  449-450,  21  Pac.  16,  BCcINTTBE  ▼.  TBAUTNEB. 
Attomeya'  Fees  in  Action  to  Foreclose  mechanic's  lien  are  not  part 

of  costs,  but  are  incident  to  foreclosure  of  lien. 

,  Approved  in  Peckham  v.  Fox,  1  Cal.  App.  308,  82  Pac.  92,  uphold- 
ing section  1195.  Code  of  Civil  Procedure,  allowing  attorney's  fees 
on  foreclosure  of  mechanic's  lien,  and  making  them  lien  on  property; 
Thompson  v.  Wise  Boy  etc.  Co.,  9  Idaho,  37t),  74  Pac.  961,  and  Genest 
T.  Las  Vegas  etc.  Assn.,  11  N.  M.  271,  67  Pac.  748,  both  upholding 
act  providing  for  attorney's  fee  in  mechanic's  lien  suit;  Shaw  v. 
Johnston,  17  Idaho,  685,  107  Pac.  402,  attorneys'  fees  allowed  in  lien 
proceeding  are  lien  on  property;  Pittsburgh  etc.  Ry.  Co.  v.  Taber, 
168  Ind.  422,  77  N.  E.  742,  upholding  act  providing  that  where  prop- 
erty owner  refuses  to  pay  street  assessment,  attorney's  fee  may  be 
recovered;  Pyramid  Land  etc.  Co.  v.  Pierce,  30  Nev.  246,  95  Pac.  213, 
upholding  act  providing  for  recovery  of  'attorney's  fee  by  party  recov- 
ering damages  against  one  unlawfully  grazing  stock  on  his  land. 
Constitntlonality  of  Statutes  Allowing  attorneys'  fees.    See  note, 

79  Am.  St.  Rep.  181. 

78  CaL  454-468,  18  Pac.  872,  21  Pac.  11,  LEABNED  ▼.  OASTLE. 

Bight  to  Injunction  to  Prevent  Nuisance  does  not  depend  upon 
extent  of  damage,  even  though  it  be  merely  nominal. 

Approved  in  The  Sal  ton  Sea  Cases  (California  Development  Co.  r. 
New  Liverpool  Salt  Co.),  172  Fed.  817,  97  C.  C.  A.  214,  impossibility 
of  further  injury  by  reason  of  destruction  of  plaintiff's  salt  works 
by  flooding  held  not  ground  for  refusing  injunction  to  restrain  main- 
tenance of  works  causing  flooding. 

To  Caoae  Water  to  Flow  Wrongfully  upon  another's  land  which 
would  not  flow  there  naturally  is  to  create  nuisance  per  se. 

Approved  in  Drew  v.  Hicks  (Cal.),  35  Pac.  565,  reaffirming  rule; 
Galbreath  v.  Hopkins,  159  Cal.  302,  113  Pac.  176,  injunction  lies  to 
prevent  such  wrongful  overflow;  The  Salton  Sea  Cases  (California 
Development  Co.  v.  New  Liverpool  Salt  Co.),  172  Fed.  801,  97  C.  C. 
A.  214,  enjoining  maintenance  of  works  which  caused  flooding  of 
plaintiffs'  property,  although  present  value  was  entirely  destroyed 
pending  suit,  by  flooding;  United  States  v.  Rickey  Land  etc.  Co., 
164  Fed.  497,  owner  of  land  entitled  to  injunction  to  prevent  construc- 
tion of  reservoir  which  would  include  his  land  in  its  basin  and  flood 
it;  Wood  V.  Craig,  133  Mo.  App.  552,  113  S.  W.  677,  land  owner 
could  not  so  divert  stream  as  to  cause  overflow  on  land  of  lower 
owner  although  diversion  and  return  to  stream  were  entirely  on  his 
own  land;  Sanders  v.  Miller,  52  Tex.  Civ.  App.  378,  113  S.  W.  999, 
excavation  for  collection  of  surface  water  near  plaintiff's  land  held  to 
be  abatable  nuisance  as  soon  as  injury  was  caused  thereby. 

Where  Plaintiff  was  Heavily  Damaged  by  waters,  commingled  from 
several  sources,  but  largely  caused  to  flow  by  neglect  of  defendant, 
finding  of  nominal  damage  only  was  against  evidence. 

Approved  in  Jenkins  v.  Pennsylvania  R.  R.  Co.,  67  N.  J.  L.  335, 
51  Atl.  706,  57  L.  R.  A.  309,  when  impossible  to  distinguish  between 
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damages  arising  from  actionable  and  nonactionable  injuries,  reason- 
able judgment  of  jury,  as  to  part  caused  by  actionable  injury,  based 
on  evidence,  is  proper. 

Bight  to  Embank  Against  Water  turned  out  of  stream.  See  note, 
6  li.  B.  A.  (n.  s.)  137. 

Liability  for  Damming  Back  Stream.    See  note,  59  L.  B.  A.  905. 

Effect  of  Concurring  Negligence  of  third  person  upon  defendant's 
liability.    See  note,  17  L.  R.  A.  36. 

Inadequacy  of  Damages  as  Ghronnd  for  setting  aside  verdict.  See 
note,  47  L.  R.  A.  39,  49. 

Oonclnsiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  339. 

78  Oal.  470-477,  21  Pac.  116,  TTBEELL  Y.  BALDWIN. 

Homestead  Selected  from  Community  Property  vests  absolutely 
in  survivor  on  death  of  either  spouse,  and  is  not  subject  to  forced 
sale  for  subsequent  debts  of  survivor. 

Reaffirmed  in  Estate  of  Clavo,  6  Cal.  App.  777,  93  Pac.  295. 

Law  in  Force  at  Time  of  Death  controls  subject  of  homesteads 
and  rights  of  survivors. 

Reaffirmed  in  Estate  of  Clavo,  6  Cal.  App.  779,  93  Pac.   296. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  50  L.  B. 
A.  48,  63. 

Miscellaneous. — Cited  in  Hannon  v.  Southern  Pac.  B.  R.  Co.,  12 
Cal.  App.  359,  107  Pac.  339,  to  point  that  rights  of  homestead  re- 
quire legislation  to  make  them  effectual. 

78  Cal.  477-482,  21  Pac.  8,  IN  BE  SOHEB. 

Holographic  Will  is  Entitled  to  Probate  though  witnessed  by 
another. 

Approved  in  Estate  of  Zeile,  5  Cof.  Prob.  292,  following  rule; 
Baker  v.  Brown,  83  Mich.  797,  36  So.  540,  testamentary  instrument 
in  handwriting  of  testatrix,  except  words  "My  will,"  as  caption, 
held  valid  as  holographic  will. 

Necessity  of  Witnesses  to  Holographic  WilL    See  note,  14  L.  B. 

A.  (n.  s.)    968. 

Holographic  Wills.  See  notes,  104  Am.  St.  Bep.  2£,  32;  1  Cof. 
Prob.  442,  443. 

Document  Beferred  to  in  WiU  is  part  of  will. 

Approved  in.  Estate  of  Plumel,  151  Cal.  80,  121  Am.  St.  Bep.  100, 
90  Pac.  193,  codicil  written  on  back  of  holographic  will  held  in- 
corporated in  will. 

liiicorporation  of  Extrinsic  Document  into  will.    See  note,  68  L. 

B.  A.  360,  369. 

78  Cal.  483-485,  21  Pac.  182,  ESTATE  OF  SHABP. 

In  Absence  of  Evidence  to  Contrary,  finding  that  premises  are 
suitable  and  proper  for  homestead  will  be  presumed  on  appeal  to 
have  been  supported  by  evidence. 

Approved  in  Estate  of  Gray,  159  Cal.  161,  112  Pac.  891,  testator 
is  presumed  to  have  known  his  power  of  disposition  was  subordinate 
to  power  of  court  to  grant  family  homestead  from  estate. 


78  Cal.  486-525    NOTES  ON  GALIFOBNIA  BEPOBTS.  342 

78  OaL  48^-489,  12  Am.  St.  Bap.  80,  21  Fac.  185,  8  Lw  B.  A.  668, 
SEaLBB  ▼.  MONTGOMEBT. 

In  Absence  of  Iiegal  EstabliBhment  of  exception  thereto,  common- 
law  rule  obtains  that  existence  of  wife  is  merged  in  that  of  husband. 

Approved  in  People  v.  Vasquez,  9  Cal.  App.  648,  99  Pac.  983,  in 
absence  of  statutory  provision  as  to  who  shall  summon  venire  when 
sheriff  is  disqualified,  common-law  rule  prevails. 

78  Cal.  490-492,  21  Pac.  362,  BISEB  ▼.  WALTON. 

Statement  of  Damages  in  Prayer  Only  is  sufficient  as  against  gen- 
eral demurrer. 

Beaffirmed  in  Bacigalupi  v.  Phoenix  Bldg.  etc.  Co.,  14  Cal.  App. 
636,  112  Pac.  893, 

78  OaL  493-497,  21  Pac.  118,  POTTEB  T.  FOWZEB. 

Section  26,  Subdivision.  20,  County  Oovemment  Act,  does  not  au- 
thorize transfer  to  fund  established  by  law  and  expressly  limited  in 
amount  of  receipts. 

Approved  in  Brown  v.  Elemmer,  150  Cal.  456,  89  Pac.  326,  super- 
visors could  not  transfer  money  from  general  fund  to  fund  of  road 
district. 

Poll  Taxes.    See  note,  29  L.  B.  A.  413. 

78  Cal.  504-^09,  21  Pac.  121,  SOUTHWICK  ▼.  DAVISw 
Homestead  Statute  Should  be  Liberally  Construed. ' 
Approved  in  Hohn  v.  Pauly,  11  Cal.  App.  730,  106  Pac.  268,  use 

of  homestead  as  hotel  held  to  be  mere  incident  to  use  as  home  and 

not  to  render  declaration  void. 

78  Cal.  609^11,  21  Pac.  11,  TVnTJ.EB  ▼.  THOMAS. 

Where  Becord  is  in  Such  Condition  it  would  be  useless  to  attempt 
examination  of  case  upon  merits,  appeal  will  be  dismissed. 

Approved  in  Fisher  v.  Western  Fuse  etc.  Co.,  12  Cal.  App.  307, 
107  Pac.  335,  dismissing  appeal  from  order  dismissing  motion  for 
new  trial  when  no  bill  of  exceptions  had  ever  been  settled  and 
long  delays  appeared. 

78  CaL  611-517,  21  Pac.  123,  ^EABODT  y.  FBINCE. 

Bight  to  Set  Aside  Patent  to  state  lands  rests  in  state  alone. 

Approved  in  Ewbank  v.  Mikel,  6  Cal.  App.  143,  91  Pac.  674,  follow- 
ing rule;  Payne  v.  Providence  Gas  Co.,  31  B.  I.  333,  77  Atl.  160, 
lease  of  fishing  grounds  in  public  waters  valid  on  face  held  not 
subject  to  collateral  attack. 

• 

78  Cal.  617-n625,  21  .Pac.  124,  TAYIX)B  ▼.  BAIJ3WIN. 

Proximate  Cause  of  Injury  must  be  one  without  which  injury 
would  not  have  occurred. 

Approved  in  Evansville  Hoop  etc.  Co.  v.  Bailey,  43  Ind.  App.  157, 
84  N.  £.  550,  failure  to  properly  guard  saw  in  factory  held  proximate 
cause  of  injury;  Home  Oil  &  Gas  Co.  v.  Dabney,  79  Kan.  830,  102 
Pac.  492,  when  undisputed  facts  showed  injury  was  remote  result 
of  cause,  question   of   probable   cause  was   for   court. 

Liability  for  Negligence  in  Escape  and  explosion  of  gas.  See  note, 
29  L.  B.  A.  339,  350. 


343  NOTES  ON  GAIiIFORNIA  BI^POBTS.    78  Gal.  529-556 

78  OaL  620^^9,  21  Pac  179,  BBEOKINBIDOE  ▼.  CBOOKEB. 

To  Sustain  Action  for  Damages  for  breach  of  contract  of  sale  of 
real  estate,  contract  most  be  complete  and  certain,  and  agreed  to  by 
parties  in  same  sense,  and  burden  is  on  plaintiff  to  show  these  facts. 

Approved  in  Jules  Levy  k  Bro.  v.  Mautz,  16  Cal.  App.  669,  117 
Pac  937,  applying  rule  to  contract  for  sale  of  goods  and  merchandise; 
House  V.  McMullen,  9  Cal.  App.  670,  100  Pac.  347,  contract  for  sale 
of  realty  held  suiBciently  definite  to  sustain  action  for  specific  en- 
forcement. 

Bfemorandnm  Beqoired  Under  Statute  of  Frauds  must  contain  all 
material  elements  of  contract. 

Approved  in  Seymour  v.  Oelrichs,  156  Cal.  787,  134  Am.  St.  Bep. 
154,  106  Pac.  91,  memorandum  of  employment  for  ten  years  held  in- 
sufficient; Baume  v.  Morse,  13  Cal.  App.  457,  110  Pac.  350,  memo- 
randum for  sale  of  land  held  insufficient  to  mpport  specific  per- 
formance; Mendenhall  v.  Rose  (Cal.),  33  Pac.  885,  holding  inadmis- 
sible parol  evidence  to  explain  what  land  was  referred  to  in  letter 
giving  authority  to  sell  land;  Mertz  v.  Hubbard,  75  Kan.  3,  121 
Am.  St.  Bep.  352,  88  Pac.  530,  refusing  specific  performance  of  con- 
tract to  convey  land  at  suit  of  principal  where  his  connection  with 
transaction  could  only  be  proved  by  parol. 

Contracts  by  Telegraph.    See  note,  110  Am.  St.  Bep.  747,  748,  763. 

Telegrams  as  Writings  to  Make  a  Contract  within  statute  of 
frauds.    See  note,  50  L.  B.  A.  242. 

78  CaL  540-543,  21  Pac.  184,  JAPSEN  ▼.  BECK. 
Declarations  and  Acts  of  Agents.    See  note,  131  Am.  St.  Bep.  319. 

78  CaL  543^646,  21  Pac.  183,  SOUTEB  ▼.  BIAOUIBE. 

Allegation  in  Quiet  Title  Suit  that  plaintiff  is  "the  owner"  of  land 
is  of  ultimate  fact,  and  is  sufficient. 

Approved  in  Bryan  v.  Tormey  (CaL),  21  Pac.  726,  following  rule; 
McArthur  v.  Clark,  86  Minn.  168,  91  Am.  St.  Bep.  333,  90  N.  W.  370, 
allegation  that  plaintiff  is  owner  of  undivided'  portion  held  sufficient 
in  action  for  partition. 

Location  iqion  Land  on  Which  there  already  exists  valid  mining 
location  is  invalid. 

Beaffirmed  in  Swanson  v.  Eettler,  17  Idaho,  338,  105  Pac.  1065. 

Citizenship  Need  not  be  Alleged  in  ordinary  action  to  quiet  title  to 
mining  claim. 

Distinguished  in  Allyn  v.  Schultz,  5  Aris.  159,  48  Pac.  962,  in  ac- 
tion under  section  2326,  United  States  Bevised  Statutes,  to  contest 
right  to  patent,  citizenship  must  be  alleged  and  proven. 

Location  of  Mining  Claim.  See  note,  7  L.  B.  A.  (n.  s!)  780,  860, 
864. 

78  CaL  646-552,  21  Pac  302,  DX7BFBE  y.  GABVE7. 

Duty  of  Servient  Owner  to  Maintain  and  protect  easement.  See 
note,  15  L.  B.  A.  (n.  s.)  992. 

78  CaL  562-556,  21  Pac.  804*  UPPEB  SAK  JOAQTHN  IBB.  CANAL 
CO.  ▼.  BOACH. 

Covenant  not  to  Sne  cannot  Operate  as  release  or  otherwise  without 
consideration,  y^ 

Beaffirmed  in  Gmnwald  ▼.  Preese  (Cal.),  34  Pac.  75. 
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78  Cal.  566-^70,  21  Pac.  807,  541,  OBEEN  v.  STTPEBZOB  0OX7BT. 

Superior  Court  hM  Juriadlction  of  misdemeanors  not  otherwise  pro- 
vided for. 

Approved  in  Boberts  t.  Police  Court,  148  Cal.  133,  134,  82  Pae.  839, 
provision  of  Ban  Francisco  charter  giving  police  court  such  concur- 
rent jurisdiction  over  misdemeanors  in  certain  cases  is  void;  People 
V.  Palermo  Land  &  Water  Co.,  4  Cal.  App.  720,  89  Pac.  725,  justice's 
court  held  to  have  jurisdiction  of  offense  of  refusing  to  deliver  water 
in  violation  of  county  ordinance. 

Distinguished  in  Rosencranz  v.  United  States,  155  Fed.  40,  83  C.  C. 
A.  634,  chapter  1778,  33  Statutes,  529,  conferring  power  on  munici- 
palities in  Alaska  to  punish  certain  offenses  as  misdemeanors  and 
repealing  prior  acts,  held  not  to  affect  jurisdiction  of  district  court. 

Police  Court  of  San  Francisco  has  Jurisdiction  of  charge  of  con- 
spiracy against  trade. 

Approved  in  Union  Ice  Co.  v.  Rose,  11  Cal.  App.  362,  104  Pac.  1008, 
Los  Angeles  police  court  held  to  have  jurisdiction  of  charge  of 
conspiracy  under  Cartwright  law. 

laogislature  has  Power  to  Establish  Justices'  Courts  and  confer  on 
them  such  powers  as  it  may  deem  proper. 

Approved  in  Ex  parte  Wilbarger,  41  Tex.  Cr.  520,  55  S.  W.  971, 
upholding  act  creating  corporation  court  in  each  municipality  with 
same  jurisdiction  as  justice's  court. 

Prohibition  Lies  to  Prevent  Superior  Court  f  tom  proceeding  in  crim- 
inal action  of  which  it  has  no  jurisdiction. 

Reaffirmed  in  Moore  v.  Orr,  30  Nev.  460,  464,  98  Pac.  398,  399. 

78  CaL  671-572,  21  Pac.  304,  STINSON  ▼.  CABPENTEB. 

Failure  to  File  Bond  Before  Issuance  of  summons  in  action  for 
slander  does  not  affect  jurisdiction  of  court. 

Approved  in  Becker  v.  Schmidlin,  153  Cal.  671,  96  Pac.  280,  follow- 
ing rule;  Fowler  v.  Fowler,  15  Okl.  534,  82  Pac.  925,  bond  for  costs 
in  civil  action  in  district  court  may  be  filed  in  discretion  of  court 
after  motion  to  quash  summons. 

78  Cal.  573-^78,  21  Pac.  305,  WASHBUBN  ▼.  HUNTINGTON. 

In  Action  to  Becover  Possession  of  personal  property,  court  should 
find  plaintiff  entitled  to  recover  property  sued  for,  and  finding  that 
he  is  entitled  to  judgment  for  particular  amount  does  not  comply 
with  statute. 

Approved  in  Hynes  v.  Barnes,  30  Mont.  27,  75  Pac.  523,  judgment 
in  replevin  must  be  in  alternative;  Ulrioh  v.  McConaughey,  63  Neb. 
16,  88  N.  W.  153,  reversing  judgment  in  replevin  where  verdict  did 
not  comply,  with  statute;  Salisbury  v.  Burr  (Cal.),  44  Pac.  462,  argu- 
endo. 

Participation  in  Fraudulent  Intent  of  Debtor  which  will  invalidate 
transfer  to  pay  or  secure  debt  as  to  other  creditors.  See  note,  31 
L.  R.  A.  650. 

Effect  of  Insolvency  Statutes  upon  Mortgage  or  sale  preferring  cred- 
itors.    See  note,  37  L.  R.  A.  466. 

78  Cal.  578-681,  21  Pac.  428,  HIGGINS  ▼.  DEENEY. 

Violation  of  City  Ordinance  by  Driving  at  unlawful  rate  of  speed 
is  negligence  per  se. 

Approved  in  Stein  v.  United  Railroads,  159  Cal.  371,  113  Pac.  664, 
following  rule;  United  States  Brewing  Co.  v.  Stoltenberg,  211  111.  538, 
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71  N.  E.  1084,  violation  of  city  ordinance  held  prima  facie  evidence 
of  negligence. 

Violation  of  Police  Ordinance  as  ground  for  private  action.  See 
note,  5  L.  B.  A.  (n.  s.)  254. 

Sufficiency  of  Oeneral  Allegations  of  negligence.  See  note,  59  L. 
B.  A.  273. 

78  OaL  681-686,  21  Pac.  426,  ESTATE  OF  ALLEN, 

Surviving  Wife  of  Deceased  Person  upon  remarriage  becomes  inca- 
pable of  administering  upon  her  former  husband's  estate  and  cannot 
nominate  third  person  to  act  as  administrator. 

Cited  in  Estate  of  Bedell,  3  Cof .  Prob.  80^  nominee  of  father  of  de- 
ceased held  entitled  to  letters  under  section  1379,  Code  of  Civil  Pro- 
cedure. 

Bight  of  One  First  Entitled  to  Administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1163.  • 

78  Cal.  586-588,  12  Am.  St  Bepi  80,  21  Pac.  435,  ESTATE  OF 
INGBAJff. 

When  Person  Dies  Intestate,  leaving  surviving  husband,  but  no 
issue,  parents,  brother  or  sister,  whole  estate  goes  to  surviving  hus- 
band. 

Approved  in  Estate  of  Nigro,  149  Cal.  703^  87  Pac.  384,  and  Sweet- 
land  V.  Transberg,  176  Fed.  642,  following  rule. 

Succession  to  Estates  is  Purely  a  Matter  of  statutory  regulation, 
and  cannot  be  changed  by  courts. 

Approved  in  Estate  of  De  Cigaran,  150  Cal.  688,  89  Pac.  835,  ques- 
tion as  to  whether  surviving  spouse,  if  illegitimate,  should  inherit 
held  to  be  for  legislature  to  determine. 

78  CaL  588-593,  12  Am.  St.  Sep.  118,  21  Pac.  364,  4  K  B.  A.  325, 
CHOPE  V.  EUBEEA. 

Municipal  Corporation  Is  not  Liable  for  personal  injuries  caused  by 
neglect  of  its  ofi&cers  to  properly  perform  duties. 

Approved  in  Schindler  v.  Young,  13  Cal.  App.  21,  108  Pac.  734, 
city  not  liable  for  damages  caused  by  defective  street;  Healdsburg 
etc.  P.  Co.  V.  Healdsburg,  5  Cal.  App.  561,  90  Pac.  956,  city  not  re- 
sponsible for  torts  ultra  vires  the  corporation;  Collier  v.  Ft.  Smith, 
73  Ark.  450,  84  S.  W.  481,  68  L.  B.  A.  237,  city  not  liable  for  failure 
of  its  servants  to  display  danger  signals  where  street  was  obstructed 
during  repairs. 

Distinguished  in  Davoust  v.  Alameda,  149  Cal.  70,  75,  84  Pac.  761, 
763,  5  L.  B.  A.  (n.  s.)  536,  city  liable  for  negligence  in  respect  to 
exercise  of  mere  proprietary  and  private  rights;  McPherson  v.  San 
Joaquin  County  (Cal.),  56  Pac.  804,  county  liable  for  damages  result- 
ing from  neglect  of  its  officers  to  furnish  suitable  casings  for  well 
'  being  bored  for  it;  Carson  v.  City  of  Genesee,  9  Idaho,  251,  254,  108 
Am.  St.  Bep.  127,  74  Pac.  864,  865,  city  held  liable  for  injury  to 
pedestrian  caused  by  defective  sidewalk,  when  city  had  exclusive  con- 
trol over  streets. 

Municipal  Liability  to  Persons  injured  by  defects  in  or  want  of 
repair  of  streets.  See  notes,  103  Am.  St.  Bep.  261,  262;  20  L.  B.  A. 
(n.  8.)  516. 
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What  Municipal  OorporatlonB  are  Answerable  for  injurieB  dae  to 
defects  in  streets  and  other  eorporations.  See  note,  lOB  Am.  6t.  Bep. 
151,  152. 

78  CaL  598-696, 12  Am.  St.  Bep.  115,  21  Pac.  863,  WHITE  v.  LEE. 

Beqnlrement  That  Mining  Claim  be  distinctly  marked  upon  ground 
is  not  satisfied  by  reference  to  public  surveys. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  780,  notice 
posted  on  tree  claiming  exclusive  right  to  prospect  certain  quarter 
section  held  of  no  effect;  Saxton  v.  Perry,  47  Colo.  273,  274,  275,  107 
Pac.  284,  285,  locator  of  placer  claim  bound  to  sink  posts  at  angles^ 
though  claim  was  on  surveyed  land. 

Necessity  of  Marking  on  the  Oround  boundaries  of  placer  claims 
on  surveyed  land  of  United  States.  ^  See  note,  3  L.  B.  A.  (n.  s.)  993. 

Boundary  of  Mining  Claim.    See  note,  85  Am.  St.  Bep.  966. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  857,  862. 

78  CaL  597-600,  21  Pac.  372,  KEBTCHEM  v.  QEOBOE. 

Petition  for  Sale  of  Land  of  Estate  must  disclose  condition  of  estate 
to  render  sale  valid. 

Approved  in  Plains  Land  ft  Imp.  Go.  ▼.  Lynch,  36  Mont.  280,  129 
Am.  St.  Bep.  645,  99  Pac.  849,  petition  held  to  contain  insufficient 
statement  of  condition  of  estate. 

Belief  of  Purchaser  upon  Annulling  judicial  or  execution  sale.  See 
note,  69  L.  B.  A.  36. 

78  CaL  600-606^  12  Am.  St.  Bep.  118,  21  Pac.  365,  SWAIN  ▼.  STOCK- 
TON SAVINGS  ETC.  SOCIETY. 

Purchaser  of  Iiand  at  Execution  Sale^  before  time  of  redemption 
has  passed  and  before  sheriff's  deed  has  issued,  has  lien  upon  land, 
and  is  entitled  to  be  subrogated  to  superior  lien  under  prior  deed  of 
trust. 

Approved  in  Hardin  v.  Kelley,  144  Fed.  354,  75  C.  C.  A.  355,  in- 
terest of  purchaser  at  execution  sale  is  an  inchoate  ownership  that 
may  automatically  ripen  into  title;  Northern  Investment  Co.  v.  Prey 
Beal  Estate  etc.  Co.,  33  Colo.  483,  108  Am.  St.  Bep.  104,  81  Pac.  301, 
where  purchaser  at  foreclosure  sale  redeemed  from  tax  sales  made 
before  foreclosure,  he  was  entitled  to  be  subrogated  to  rights  of  state 
against  judgment  creditor  of  mortgagor  who  redeemed  from  fore- 
closure; North  Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  17  N.  D. 
491,  138  Am.  St.  Bep.  717,  117  N.  W.  463,  holding  real  estate  subject 
to  mortgage  by  holder  of  legal  title  between  act  of  sale  on  fore- 
closure of  prior  mortgage  and  expiration  of  period  of  redemption. 

Bi£^t  of  Subrogation.    See  note,  99  Am.  St.  Bep.  528. 

Purchaser  ^at  Execution  or  Judicial  Sale  as  bona  fide  purchaser^ 
See  note,  2il  L.  B.  A.  48. 

78  Cal.  606-611,  21  Pac  869,  GBEENLEAF  v.  STOCKTON  COM- 
BINED  HABVESTEB  ETC.  WOBKS. 

Actual  Damages  Held  Becoverable  for  breach  of  warranty  of 
thresher  as  to  fitness  for  particular  work. 

Approved  in  Hodgkins  v.  Dunham,  10  Cal.  App.  711,  103  Pac.  360, 
allowing  proof  of  actual  damage  for  breach  of  warranty  in  contract 
of  sale  as  to  potency  of  stallion. 
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Agreements  Purporting  to  Lianldate  Damages.  See  note,  108  Am. 
St.  Bep.  63. 

78  OaL  611-618,  12  Am.  St.  Bep.  121,  21  Pac  866»  aBANDONA  ▼. 
LOVDAIi. 

Where  Branches  of  Trees  Extend  Over  Boundary  upon  land  of  ad- 
joiniBg  owner,  they  belong  to  him,  and  he  may  cut  them  off  at 
pleasure. 

Beaffirmed  in  Silva  ▼.  Souza,  14  Haw.  49. 

Property  Bights  in  Trees  on  boundary  line.  See  note,  21  L.  B.  A. 
731. 

Ziiabllity  of  Owner  or  Occupant  of  land  for  epread  of  weeds  or  nox- 
ious vegetation.    See  note,  52  L.  R.  A.  295. 

Duty  and  Liability  of  Land  Owners  to  adjoining  proprietors.  See 
note,  123  Am.  St.  Bep.  574. 

78  Oal.  619-624,  21  Pac.  370,  OUBTIN  ▼.  PHENIX  INS.  CO. 

ProTision  in  Insurance  Policy  that  it  shall  be  void  upon  default  In 
payment  of  insurance  note  is  valid. 

Beaffirmed  in  Palmer  v.  Continental  Ins.  Co.  (Cal.),  61  Pac.  784,  and 
McCullough  V.  Home  Ins.  Co.,  118  Tenn.  270,  100  8.  W.  106. 

Effect  of  Nonwaiver  Agreement  on  Conditions  existing  at  inception 
of  policy.     See  note,  13  L.  B.  A.  (n.  s.)  856. 

78  CaL  629-834,  21  Pac.  373,  ALTA  8ILVEB  MININa  CO.  v.  ALTA 
PLACEB  MIN.  CO. 

No  Olllcer  of  Corporation  can  Execute  Mortgage  of  its  property  in 
absence  of  resolution  of  directors  conferring  authority. 

Approved  in  Black  v.  Harrison  Home  Co.,  156  Cal.  127,  99  Pac.  497, 
mortgage  could  not  be  executed  by  president  alone  when  president 
and  secretary  were  jointly  authorized  to  execute  it;  Northwestern 
Packing  Co.  v.  Whitney,  5  Cal.  App.  108,  89  Pac.  982,  an  authorized 
executory  contract  of  president  to  sell  corporate  property  held  void. 

Powers  of  President  and  Vice-president  of  corporation.  See  note, 
14  L.  B.  A.  359. 

78  CaL  634-636,  21  Pac.  536,  FILLMOBE  ▼.  JENNINGS. 

Land  Formed  by  Natural  Accretion  on  bank  of  stream  belongs  to 
owner  of  bank  on  which  formed. 

Approved  in  Bouchard  v.  Abrahamsen,  160  Cal.  797,  118  Pac.  23d, 
where  patent  bounded  defendant's  land  by  meander  line  of  navigable 
stream,  island  formed  in  channel  did  not  belong  to  defendant. 

Distinguished  in  Western  Pacific  By.  Co.  v.  Southern  Pac.  Co.,  151 
Fed.  398,  80  C.  C.  A.  606,  rule  does  not  apply  to  accretions  in  tide 
lands  in  San  Francisco  Bay. 

Accretion  to  Shore  Lands.    See  note,  58  L.  B.  A.  206. 

78  CaL  637-640,  21  Pac.  537,  DOBLAND  v.  BEBOSON. 

Fixing  of  Definite  Height  of  Street  at  two  points  cannot,  in  view 
of  topography  of  San  Francisco,  determine  grade  at  intermediate 
points. 

Distinguished  in  Ogden  etc.  Co.  v.  Chicago,  224  HI.  299,  79  N.  £. 
701,  rule  held  not  to  apply  in  Chicago. 
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78  CaL  640-645,  21  Pac.  377,  DX7KK  ▼.  DALT. 

Entire  Contract  may  be  Separable  aa  to  payments  and  payments 
may  be  separately  enforced. 

Approved  in  Los  Angeles  Gas  ete.  Co.  t.  Amal.  Oil  Co.,  156  Cal. 
781,  782,  106  Pac.  58,  entirety  of  contract  of  sale  not  affected  by 
fact  that  payments  for  installments  actually  delivered  could  be  en- 
forced as  they  fell  due. 

Breach  of  Entire  Contract  by  One  Party  excuses  other  party  from 
farther  performance. 

Approved  in  Wood,  Curtis  &  Co.  v.  Seurieh,  5  Cal.  App.  255,  90 
Pac.  52,  refusal  of  one  party  to  make  payments  as  called  for  by  con- 
tract held  to  excuse  other  party  from  further  performance. 

Bight  to  Bescind  or  Abandon  Contract  because  of  other  party's  de- 
fault.    See  note,  30  L.  R.  A.  64. 

Bemedy  of  Wrongfully  Discharged  Servant  by  action  for  breach  of 
contract.    See  note,  6  L.  B.  A.  (n.  a.)  96. 

78  OaL  645-647,  21  Pac.  540,  PEOPLE  v.  BUBNS. 

Satisfaction  of  Judgment  Bars  Appeal  thereon  by  party  in  whose 
favor  rendered. 

Approved  in  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  194, 
81  Pac.  103»1,  and  Signer  v.  Clark,  13  N.  D.  46,  99  N.  W.  72,  both 
following  rule;  Turner  v.  Markham,  152  Cal.  247,  92  Pac.  486,  judg- 
ment debtor  whose  homestead  was  subjected  to  execution,  who  ac- 
cepted five  thousand  dollars  from  sheriff  as  homeetead  exemption, 
held  to  have  elected  to  abide  by  judgment  and  to  be  estopped  to 
further  prosecute  appeal. 

Bight  to  Appeal  from  Unfavorable  while  accepting  favorable  part 
of  decree,  judgment  or  order.    See  note,  29  L.  B.  A.  (n.  s.)  16. 

Blfi^t  to  Kew  Trial  After  Satisfaction  of  judgment.  See  note,  68 
L.  B.  A.  128. 


NOTES 

ON 


CALIFORNIA   REPORTS 


CASES  IN  79  CALIFORNIA. 


79  CaL  7-13,  21  Pac  376,  BOLLINQES  ▼.  MANNIKO. 

Certificate  «f  Acknowledgment  of  Married  Wonua  must  show  that 
eertifjing  ojficer,  upon  examination  witho>ut  hearing  of  husband,  made 
her  acquainted  with  contents  of  instrument. 

Reaffirmed  in  Cordano  v.  Wright,  159  Cal.  615,  115  Pac.  229. 

When  Defects  in  Certlflcates  of  Acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Bep.  569. 

On  Death  of  Husband,  Title  to  homestead  declared  on  community 
property  vests  absolutely  in  surviving  wife,  and  her  title  cannot  be 
affected  by  subsequent  order  of  court. 

Reaffirmed  in  Fisher  v.  Bartholomew,  4  Gal.  App.  583,  88  Pac.  609. 

79  CaL  14-16,  21  Pac.  380,  STAPLES  t.  CONNOB. 

Section  1573,  Code  of  Civil  Procedure,  does  not  bar  minor  heir,  if 
administrator  has  not  qualified.  * 

Approved  in  Brandon  v.  Jensen,  74  Neb.  571,  104  N.  W.  1055,  ap» 
plying  rule  under  Ann.  State.  4982. 

79  Cal.  17-22,  12  Am.  St.  Bep.  126»  21  Pac.  534,   CHAMPION  t. 
WOODS. 

Where  Means  of  Knowledge  were  Bqually  open  to  both  parties,  in- 
jured party,  in  order  to  avail  himself  of  other's  misrepresentations, 
must  show  due  diligence. 

Reaffirmed  in  De  Laval  Dairy  Co.  r.  Steadman,  6  Cal.  App.  655, 
92  Pac.  878. 

Where  Wife  Induced  by  Misrepresentations  of  husband  to  allege  in 
divorce  complaint  that  there  is  no  community  property,  wife  cannot 
reach  community  property  three  and  one-half  years  later  and  after 
husband's  death. 

Distinguished  in  Holt  v.  Holt,  23  Okl.  660,  662,  102  Pac.  196,  197, 
where  wife  is  induced  by  means  of  husband's  fraud  to  accept  unfair 
property  settlement  upon  divorce,  her  acceptance  of  benefit  of  decree 
will  not  estop  her  to  bring  suit  for  further  alimony. 

Bight  of  Party  Obtaining  or  Consenting  to  divorce  to  contest  its 
validity.    See  note,  60  L.  B.  A.  295. 

(349) 
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Bight  to  Bely  upon  Bepresentations  made  to  effect  contract  as  basii 
for  charge  of  fraud.    See  note,  37  L.  B;  A.  005. 

NegUgenco  as  Cause  for,  and  as  Bar  to,  injunctions  against  judg- 
ments.    See  note,  31  L.  B.  A.  39. 

Injunctions  Against  Judgments  obtained  hj  fraud,  accident,  mis- 
take, surprise,  and  duress.    See  note,  30  L.  B.  A.  797. 

79  CaL  23-29,  21  Pac.  369,  OOWABD  ▼.  OLANTON. 

Partnership  Agreement  to  Deal  in  real  estate  is  not  within  statute 
of  frauds. 

Approved  in  Koyer  ▼.  Williams,  150  Cal.  787,  90  Pac.  136,  Jones 
T.  Patrick,  140  Fed.  406,  and  Bice  ▼.  Parrott;  75  Neb.  504,  107  N.  W. 
841,  all  reaffirming  rule. 

Validity  of  Parol  Partnership  for  dealing  in  lands.  See  note,  16 
L.  B  A.  747,  749. 

Pleadings  in  Prior  Suit  Between  Same  Parties  are  admissible  in  evi- 
dence. 

Approved  in  Chicago  B.  I.  &  P.  By.  Co.  v.  Mashore,  21.  Okl.  278, 
96  Pac.  631,  holding  such  pleadings  to  be  evidence,  but  not  operative 
as  estoppel. 

79  Oal.  30-84,  21  Pac.  381,  AH  PONG  ▼.  8TEBNE8. 

In  Action  for  False  Imprisonment,  it  is  not  necessary  to  aver  malice 
or  want  of  probable  cause. 

Beaffirmed  in  Neves  v.  Costa,  5  Cal.  App.  121,  89  Pac.  864. 

Where  Defendant  is  Entitled  to  Trial  in  county  of  residence,  he 
cannot  be  deprived  of  right  by  addition  of  another  count. 

Beaffirmed  in  Bond  v.  Hurd,  31  Mont.  318,  78  Pac.  581. 

79  CaL  34-44,  21  Pac.  367,  BAKEB  y.  FIBEMAITB  FUND  INS.  CO. 

Court  may  Beject  Most  Posltiye  Testimony  because  of  inherent  im- 
probability, although  witness  be  not  impeached  or  contradicted. 

Beaffirmed  in  Davis  v.  Jud^on,  159  Cal.  130,  113  Pae.  151. 

79  CaL  65-62,  21  Pac.  429,  SNODGBA8S  ▼.  PABKS. 

Homestead  may  be  Declared  on  Land  held  under  contract  to  convey. 

Approved  in  Helgebye  v.  Dammen,  13  N.  D.  171,  100  N.  W.  246, 
applying  rule  to  oral  contract  which  is  partially  performed. 

After  Abandonment  of  Contract  for  Purchase  of  land,  vendee  can- 
not claim  homestead. 

Beaffirmed  in  Helgebye  v.  Dammen,  13  N.  D.  174,  100  N.  W.  247. 

Beceipt  may  be  Varied  by  ParoL 

Approved  in  San  Pedro  Lumber  Co.  v.  Schroeter,  156  Cal.  161, 
103  Pac.  889,  reaffirming  rule;  California  P,  Co.  v.  Merritt  F.  Co., 
6  Cal.  App.  512,  92  Pac.  511,  admission  of  execution  of  receipt  pleaded, 
by  failure  to  deny  under  oath,  does  not  preclude  defendant  from 
varying  it  by  parol;  Newson  v.  Woollacott,  5  Cal.  App.  726,  91  Pac. 
348,  applying  rule  to  check. 

Homestead  Claim  Does  not  Oive  new  title  nor  strengthen  existing 
title. 

Approved  in  Smith  v.  Baugham,  156  Cal.  366,  104  Pac.  692,  and 
Alexander  v.  Jackeon  (Cal.),  25  Pac.  417,  both  reaffirming  rule. 

Where  Husband  Acts  as  Agent  of  Wife,  he  may  abandon  contract 
of  purchase. 
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Approved  in  Alexander  ▼.  Jacluon  (Cal.)y  25  Pae.  417,  applying 
^e  where  part  payment  was  made  with  communitj  property. 

Wliat  Title  or  Interest  will  Support  EJectmeixt  See  note,  18  L. 
R.  A.  789. 


79  CaL  62-66,  21  Pac.  543,  MTTJiKB  T.  BX7TTEBFIELD. 

Bqnitj  will  not  Decree  Specific  Performance  of  grubstake  agree- 
ment where  it  would  work  hardship. 

Approved  in  Elliott  v.  Elliott,  3  Alaska,  364,  and  Marks  t.  Qates, 
2  Alaska,  527,  531,  both  reaffirming  rule. 

Under  Gmbstake  Agreement,  Parties  are  tenants  in  common  of 
mines. 

Reaffirmed  in  Morrow  v.  Matthew,  IQ  Idaho,  434,  79  Pac.  201. 

Cotenants  in  Blines.    See  not«,  91  Am.  St.  Bep.  855. 
.  Written  Agreement  cannot  be  Varied  by  parol. 

Reaffirmed  in  Agnew  t.  Montgomery,  72  Neb.  15,  99  N.  W.  822. 

79  OaL  65-68,  21  Pac.  545,  ESTATE  OF  DOLAK. 

Instance  Where  Will  Created  Express  Tmst  to  collect  and  apply 
rents. 

Cited  in  Estate  of  Clancy,  8  Cof.  Prob.  351,  construing  devise  as 
contingent. 

79  OaL  68-73,  21  Pac.  551,  748,  FIRST  NATIONAL  BANK  T.  WOLFF. 

Note  is  not  Ayoided  by  Immaterial  alterations  innocently  made. 

Distinguished  in  Reese  v.  Bell  (Cal.),  71  Pac.  90,  where  note  not 
dnly  indorsed  to  plaintiff  before  apparent  maturity,  maker  may  set 
np  equitable  defenses* 

Unauthorized  Alteration  of  Written  liistmments.  See  note,  86  Am. 
St.  Bep.  85,  88,  115. 

tnider  Section  664,  Oode  of  OiTll  Procednre,  providing  that  judg- 
ment must  be  entered  within  twenty-four  hours  after  verdict,  judg- 
ment subsequently  entered  is  valid. 

Beaffirmed  in  Kaleialii  v.  Orinbaum  ft  Co.,  9  Haw.  215. 

Oompetency  of  Acquaintance  to  Testify  to  reputation  of  accused  for 
peace  or  violence.    See  note,  2  L.  B.  A.  (n.  s.)  554. 

Bigbt  to  Testify  to  Oharacter  from  personal  knowledge.  See  note, 
22  L.  B.  A.  (n.  s.)  667. 

79  OaL  74-77,  21  Pac.  546,  DONNELLY  ▼.  H0FSCHMIDT. 

In  Action  for  Damages  for  Personal  Injuries,  plaintiff  cannot  prove 
that  he  has  incurred  physician's  bill,  under  allegation  that  he  has 
paid  it. 

Distinguished  in  Kimic  v.  San  Jose-Los  Gates  etc.  By.  Co.,  156  Cal. 
275,  104  Pae.  319,  holding  that  question,  "What  expenses  were  yon 
put  tof"  asked  of  witness,  only  calls  for  statement  of  actual  expendi- 
tures. 

Bifl^t  of  Servant  to  Becover  Damages  from  third  persons  for  in- 
juries in  performance  of  duties.     Setf  note,  46  L.  B.  A.  86. 

Liability  of  Contractor  to  Tenant  for  injury  by  defects  in  building. 
See  note,  21  L.  B.  A.  (n.  s.)  479. 

79  Cal.  77-82,  12  Am.  St.  Bep.  131,  21  Pac.  555,  BEAD  y.  BUFFUM. 

In  Action  by  Assignee  of  Claim,  fact  of  assignment  may  be  denied 
by  defendant  on  information  and  belief. 

Beaffirmed  in  Jensen  v.  Dorr,  159  Cal.  747,  746,  116  Pac.  565. 
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79  Oal.  84-90,  12  Am.  8t  Bep.  134,  21  Pae.  G54»  PEOPLB  T.  VAN 
NESS. 

Money  Collected  by  State  OlILeer  under  color  of  affiee  mnst  be 
accounted  for  to  state. 

Approved  in  Perry  v.  Otay  Irr.  Dirt.  (Cal.),  60  Pac.  42,  State  v. 
Perter,  69  Neb.  207,  95  N.  W.  771,  and  Pinley  v.  Territory,  12  Okl. 
632,  73  Pac.  276,  all  following  rule. 

Denial  by  State  Officer  of  Rigbt  of  state  to  moneys  collected  by 
him  is  conversion. 

Distinguished  in  Goldschmidt  v.  Maier  (Cal.),  73  Pae.  985,  sale  of 
trust  property  by  trustee  cannot  be  regarded  as  conversion  as  to 
cotrurtee. 

Acts  for  Which  Sureties  on  Official  Bond  are  liable.  See  note,  92 
Am.  St.  Bep.  449. 

When  Official  Bond  Binds  Soxeties  and  what  irregularities  fail  to 
relieve  them  from  liability.     See  note,  90  Am.  St.  Rep.  189. 

Bight  of  Public  to  Fees  Unlawfully  Collected  by  Officer.  See  note, 
20  L.  R.  A.  (n.  s.)  1016. 

79  Cal.  95-97,  21  Pac.  653,  EX  PARTE  LEWia 

Bedtals  in  Ooyemor's  Warrant  of  arrest  of  fugitive  are  conclusive 
on  habeas  corpus. 

Reaffirmed  in  Bergman  v.  State,  60  Tex.  Cr.  14,  130  S.  W.  177. 

Bendltlon  Warrant  Need  not  Set  Out  copy  of  indictment. 

Approved*  in  In  re  Renshaw,  18  S.  D.  37,  112  Am.  St.  Rep.  778,  99 
N.  W.  84,  sufficiency  of  indictment  is  question  for  courts  of  state  in 
which  crime  was  committed. 

79  Cal.  97-103,  21  Pac.  437,  3  K  B.  A.  824,  FAQXTNDES  ▼.  CENTBAIa 
PACIFIC  B.  B.  CO. 

Employer  is  not  Liable  to  Employee  for  negligence  of  fellow- 
servant. 

Approved  in  Sartin  v.  Oregon  Short  Line  R.  R.,  27  Utah,  454,  76 
Pac.  221,  holding  laborer  to  be  fellow-servant  of  foreman. 

Liability  of  Master  for  Injuries  to  servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  R.  A.  712. 

Where  Evidence  is  Such  That  if  Verdict  had  been  found  for  plain- 
tiff it  would  have  been  duty  of  court  to  set  aside  verdict,  nonsuit 
may  be  granted. 

Approved  in  Bohn  ▼.  Pacific  Electric  Ry.  Co.,  5  Oal.  App.  624,  91 
Pac.  116,  holding  such  action  not  violative  of  right  of  trial  by  jury. 

Where  Facts  are  Undisputed,  question  of  negligence  is  one  of  law. 

Reaffirmed  in  Brounton  v.  Southern  Pac.  Co.,  2  Cal.  App.  177, 
83  Pac.  267. 

When  Conductor  Deemed  a  Coservant  of  other  railway  employees. 
See  note,  46  L.  R.  A.  360. 

What  Servants  Deemed  to  be  in  Common  Employment,  apart  from 
statutes,  where  no  questions  as  to  vice-principalship  arise.  See  note, 
50  L.  R.  A.  433,  435. 

Miscellaneous. — Cited  in  Hardesty  v.  Largy  Lumber  Co.,  34  Mont. 
164,  86  Pac.  33. 
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79  CaL  103-106,  21  Pac.  600,  PAOHTO  0OA8T  BT.  00.  T.  SUPEBIOB 
COUBT. 
Notice  of  Appeal  la  Analogoos  to  tamniioziB. 
Reaffirmed  in  Enslej  ▼.  State,  4  Okl.  Cr.  55,  109  Pae.  253. 

79  OaL  105-115,  21  Pac.  423,  PEOPUS  T.  PEBBY. 

Actum  Broagbt  by  Attorney  General  under  sectione  802  to  810, 
Code  of  Civil  Procedure,  to  determine  rights  of  relator  and  defendant 
to  office,  it  within  appellate  jurisdiction  of  supreme  court. 

Approved  in  People  v.  Bingham,  82  Cal.  242,  22  Pae.  1040,  holding 
such  action  within  original  jurisdiction  of  superior  court. 

Provialona  for  Forfeiture  of  Veeted  Bigbte  are  construed  strictly 
against  forfeiture. 

Approved  in  In  re  Chadboume,  15  Gal.  App.  373,  114  Pac.  1016, 
applying  rule  to  forfeiture  of  office  of  executor  under  section  1511, 
Code  of  Civil  Procedure. 

Proviaioii  of  Statute  Fixing  Term  of  members  of  board  of  health 
at  five  years  is  unconstitutional,  but  other  provisions  being  valid, 
members  hold  at  pleasure  of  governor. 

Approved  in  People  v.  Clinton  (Cal.),  21  Pac.  426,  People  v.  Mc- 
Carthy (Cal.),  21  Pac.  426,  and  People  v.  Rosenstirn  (Cal.),  21 
Pac.  426,  all  following  rule;  White  v.  Mears,  44  Or.  219,  74  Pac. 
931,  and  Commonwealth  v.  Sheatz,  228  Pa.  306,  77  Atl.  549,  both 
applying  rule  to  similar  enactments;  State  v.  Dillon,  42  Fla.  110,  28 
So.  785,  applying  rule  to  ordinance  of  Jacksonville  in  conflict  with 
general  law,  and  holding  that  officers  may  hold  office  during  legal 
term. 

79  CaL  115-130,  19  Pac.  532,  21  Pac.  610,  3  I..  B.  A.  754,  BANDALL 
▼.  DUFF. 

If  Agent  to  Sell  Beal  Property  conveys  without  consideration,  no 
title  passes. 

Approved  in  Hunter  v.  Eastham,  95  Tex.  653,  69  3.  W.  07,  applying 
rule  where  agent  with  power  of  attorney  to  sell  conveys  upon  con- 
sideration inuring  to  himself. 

Purchaser  at  Execution  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  30. 

79  CaL  130-136,  21  Pac.  607,  OABB  T.  QUIOLET. 

Conduaivenesa  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  347. 

79  Oal.  140-159,  21  Pac.  627,  855,  QAQE  ▼.  DOWNEY. 

Where  Plaintifl  in  Ejectment  has  Agreed  to  convey  part  of  land 
to  attorneys  for  services,  it  is  no  defense  to  action  that  such  contract 
is  void. 

Reaffirmed  in  Seaton  Co.  v.  Idaho  Springs  Co.,  49  Colo.  131,  111 
Pac.  837,  33  L.  R.  A.  (n.  s.)  1078. 

79  OaL  15»-166,  21  Pac.  547,  MOBAK  r.  BOBS. 

Section  22,  Article  XTT,  of  Constitution,  providing  for  supervision 
of  railroad  commission  over  railroad  corporations  and  transportation 
eompanies,  should  be  construed  to  extend  supervision  over  all  cor- 
H  Oftl.  Notet— 2S 
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porations,  joint  stock  companiesi  partnershipfl  or  indiyidaali  engaged 
in  transportation  business. 

Approved  in  Moran  v.  Farley  (Cal.),  21  Pae.  5i9,  following  rule; 
Efland  t.  Southern  Bailroad,  146  N.  G.  144,  59  S.  £.  a58,  Bevisal, 
sections  2642,  2643,  2644,  imposing  penalty  on  transportation  ''com- 
panies" for  failure  to  return  overcharge  apply  to  all  oorporations, 
companies,  or  individuals  engaged  as  common  carriers  of  freight; 
Irowther  v.  Bridgeman,  57  W.  Va.  309,  60  S.  E.  412,  word  "com- 
panies" in  chapter  96  of  acts  of  legislature  of  1891,  authorizing 
county  court  to  consent  to  construction  of  telephone  line,  includes 
individuals. 

Bight  of.  Eminent  Domain  may  ba  Delegated  by  state  to  any  cor- 
poration or  individual. 

Distinguished  in  Boca  etc.  B.  B.  ▼.  Sierra  Valleys  B.  B.,  2  Cal. 
App.  557,  84  Pac.  303,  right  of  corporation  to  condemn  land  is  lim- 
ited by  its  charter. 

Bight  of  Eminent  Domain  ia  Inherent  in  state,  and  not  conferred 
by  Constitution. 

Beaffirmed  in  Hollister  ▼.  State,  9  Idaho,  15,  71  Pae.  543. 

jrndidal  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A,  (n.  s.) 
9,  14,  20,  35,  99. 

79  Oal.  166-171,  21  Pae.  688,  PEOPLE  ▼.  DAVIDSON. 

Under  Section  2619  of  Political  Code,  upon  expiration  of  toll-road 
franchise,  road  becomes  free  public  highway,  and  toll-road  owner  is 
entitled  to  no  compensation. 

Approved  in  State  v.  Scott  etc.  Bead  Co.,  207  Mo.  84,  106  S.  W. 
760,  applying  rule  to  toll-road  eompany  organized  under  Laws  of 
Missouri  of  1853,  page  337. 

Bight  to  Take  Tolls  Without  Franchiso.    See  note,  37  L.  B.  A.  717. 

79  CaL  171-172,  21  Pac.  689,  PEOPLE  ez  reL  EL  DORADO  CO.  ▼. 
O'KEEFE. 
Eight  to  Take  Tolls  Without  Franchise.    See  note,  37  L.  B.  A.  717. 

79  (M.  173-177,  21  Pac.  652,  4  L.  B.  A.  429,  BBOOKS  T.  FISCHEB. 

City  Charter  must  be  Consistent  with  Constitution  and  general  laws 
of  state. 

Distinguished  in  Milner  ▼.  Beibenstein,  85  Cal.  594,  24  Pac.  935, 
holding  questions  not  involved. 

Miscellaneous. — Cited  in  In  re  Straud  (Cal.),  21  Pac.  654. 

79  OaL  17a-181,  21  Pac.  724,  PEOPLE  y.  OBEILEtTS. 

Slight  Mistake  in  Name  of  Person  injured,  variance  is  not  fatal. 

Approved  in  People  v.  Spencer,  16  Cal.  App.  758,  117  Pac.  1040, 
in  prosecution  for  drawing  check  without  funds  to  meet  same,  vari- 
ance in  name  of  bank  on  which  check  drawn  held  inojnateriaL 

79  OaL  181-183,  21  Pac.  729,  AKOELL  ▼.  HOPKIKa 
In  Determining  Value  of  Property  at  time  of  conversion,  evidence 

of  cost  is  admissible. 

Approved  in  Bunting  v.  Salz  (Cal.),  22  Pac.  1133,  and  Osmers  v. 

Furey,  32  Mont.  591,  81  Pac.  348,  both  reaffirming  rule;  Bacigalupi 

V.  Phoenix  Bldg.  etc.  Co.,  14  Cal.  App.  637,  112  Pac.  894,  in  action 
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for  breaeh  of  building  contract,  actual  cost  of  completing  work  it 
evidence  of  value,  in  absence  of  evidence  to  eontrarj. 

Judgment  Should  not  be  Seversed  for  error  from,  which  no  injury 
resulted. 

Reaffirmed  in  Bollinger  y.  Bollinger,  154  Cal.  699,  99  Pac.  198. 

Distinguished  in  Bollinger  v.  Bollinger,  154  Oal.  707,  90  Pac.  201, 
holding  rule  inapplicable  where  judgment  is  reversed  for  other  error. 

BXgbt  of  One  lasavlng  Chattels  in  another's  possession  as  against 
hitter's  vendees  or  creditors.    See  note,  25  L.  iSt.  A.  (n.  s.)  773. 

79  OaL  19^199,  21  Pac.  732,  SAUKAS  CITY  BANK  Y.  aSAVES. 

Miscellaneous.— Oited  in  Salinas  City  Bank  v.  Graves  (Cal.),  21 
Pac.  734. 

79  Oal.  200-203,  21  Pac.  661,  XiOBINQ  T.  STCTABT. 

What  la  Conmumlty  Propeirtgr.  8e«  notes,  126  Am.  St.  Bep.  113;  4 
Oof.  Prob.  57,  58. 

79  CaL  203-206,  21  Pac  737,  FABI.ET  T.  HOPKINa 

Injnnctiona  Against  ZSxecntion  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  100. 

79  CaL  211-213^  21  Pac  742,  DASHAWAT  ASSN.  T.  BOQEBS. 

Where  Vendor  Assiunes  to  Oonv^y  Land,  representing  himself  as 
owner,  but  having  in  fact  no  title,  and  receives  deposit  of  purchase 
money,  really  for  benefit  of  himself  and  another  secretly  interested, 
he  acts  as  agent  for  latter,  and  both  are  jointly  liable  to  vendee. 

Approved  in  In  re  Salmon,  145  Fed.  653,  where  two  banks  secretly 
agree  to  suppress  bids  for  county  funds,  such  funds  to  be  apportioned 
between  them  by  successful  bidder,  latter  was  acting  as  agent  of 
other,  from  which  county  may  recover  funds  on  bankruptcy  of  suc- 
cessful bidder  as  against  general  creditors. 

79  OaL  213-216,  21  Pac.  736,  NOBTH  PAOIFIO  OOA8T  S.  B.  OO. 
V.  OABDNEB. 

Mandamns  will  JAm  to  Oompel  Sheriff  to  execute  writ  ot  execution 
on  justice's  court  judgment. 

Approved  in  State  v.  Stokes,  99  Mo.  App.  238,  73  S.  W.  255,  eon- 
stable  may  be  forced  by  mandamus  to  serve  writ  of  restitution. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note^  98 
Am.  St  Rep.  872. 

79  OaL  21&-218,  21  Pac.  742,  SPENOEB  ▼.  LAWIiEB. 

Contempt  Proceedings  to  Oompel  Payment  of  alimony.  See  note, 
24  K  B.  A.  439. 

79  OaL  218-223,  12  Am.  St.  Bep.  139,  21  Pac.  743,  BABTI.ETT  T. 
ODD  FBIiLOWB'  SAVINGS  BANK. 

Where  Oomplaint  Alleges  That  Defendant  promised  to  pay  specified 
amount  for  which  judgment  is  prayed,  it  is  unnecessary  to  allege  i 

that  plaintiff  has  been  damaged  in  such  sum.  ! 

Approved  in  Quick  v.  Swing,  53  Or.  153,  99  Pac.  420,  reaffirming 
rule;  Dickinson  v.  Zubiate  Mining  Co.,  11  Cal.  App.  663,  106  Pac. 
125^    upholding    complaint    alleging    conditional   purchase    of    stock 
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with  agreement  that  on  happening  of  condition  vendor  would  re- 
fund price,  and  which  alleges  happening  of  condition  and  tender  of 
stock  on  demand  of  payment,  and  prays  judgment  for  money  paid. 

For  Breach  of  Contract  of  Employment  attorney  may  recover  sum 
to  which  he  would  have  been  entitled  had  he  completed  entire  service, 
with  interest. 

Approved  in  Sessions  v.  Warwick,  45  Wash.  168,  89  Pac.  483,  re- 
affirming rule;  Watson  v.  Columbia  Min.  Co.,  118  Ga.  606,  45  S.  E. 
462,  applying  rule  where  attorney  was  retained  generally,  client  agree- 
ing to  employ  him  in  all  cases  which  might  "come  up." 

Contracts  Between  Attorneys  and  Clients.  See  note,  83  Am.  Si. 
Rep.  161,  166,  180. 

Cause  of  Action  for  Services  of  Attorney  under  agreement  that 
he  shall  be  paid  when  judgment  is  recovered  or  comipromise  effected 
does  not  accrue  until  receipt  of  money  from  defendant. 

Approved  in  Felt  v.  Mitchell,  44  Ind.  App.  9g,  88  N.  E.  723, 
contract  of  employment  of  firm  of  attorneys  not  terminated  by  dis- 
solution of  firm  so  as  to  start  limitation  against  claim  for  services; 
Estate  of  Leahy,  3  Cof.  Prob.  371,  372. 

79  CaL  224-230,  21  Pac.  745,  COITSINS  v.  PABTBIDOE. 

It  Is  In  Discretion  of  Court  to  allow  plaintiff  to  introduce  evi- 
dence after  defendant  has  closed  his  evidence. 

Approved  in  People  v.  McPherson,  6  Cal.  App.  270,  91  Pac.  1099, 
applying  rule  to  reopening  of  case  of  prosecution  for  further  evidence 
after  close .  thereof . 

Sections  3131,  3136,  Civil  Code,  do  not  change  rule  that  demand 
must  be  made  on  principal  debtor  in  order  to  charge  indorser  of 
negotiable  instrument. 

Reaffirmed  in  Wills  v.  Booth,  6  Cal.  App.  202,  91  Pac.  761. 

Payee  of  Demand  Note  may  Sue  Maker  without  any  demand  other 
than  that  made  by  suit  itself. 

Approved  in  Ex  parte  Howitz,  2  Cal.  App.  754,  84  Pac.  230,  hold- 
ing rule  applicable  to  ordinsC^y  contract  for  payment  of  money  when 
action  is  brought  against  principal  debtor. 

Where  Instmctlons,  Taken  Together,  correctly  state  law,  judgment 
will  not  be  reversed  for  error  in  one  part. 

Beaffirnied  in  Nash  v.  Kreling  (Cal.),  56  Pac.  262. 

Contracts  Between  Attorneys  and  Clients.  See  note,  83  Am.  St. 
Bep.   186. 

Effect  of  Bar  of  Statute  of  Limitations.  See  note,  95  Am.  St.  Bep. 
676. 

79  CaL  232-233,  21  Pac.  739,  PEBEIBA  T.  SMITH. 

It  is  not  Error  to  Refuse  to  adopt  requested  findings,  provided 
court  finds  on  all  issues,  as  it  is  bound  to  do,  without  request. 

Beaffirmed  in  Bicks  v.  Lindsay   (Cal.),  31  Pac.  262. 

79  CaL  234-239,  21  Pac.  751,  HAKSCOM  y.  DBULLABD. 

Instmctlon  In  Action  for  Fraudulent  Misrepresentation  accompany- 
ing sale  that  plaintiff  cannot  recover  if  he  does  not  avail  himself  of 
opportunity  to  inspect  subject  of  sale,  unless  induced  by  trick  of 
defendant  not  to  do  so,  is  correct. 

Approved  in  Neher  v.  Hansen,  12  Cal.  App.  372,  107  Pac.  565, 
instruction   that,  purchaser   must   avail  himself   of   opportunity  for 
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inspeetion  properly  refused  in  absenct  or  ^  want  of  evidence  tending 
to  make  it  applicable,  and  property  was  located  at  great  distance; 
Eichelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App.  638,  100  Pac.  121, 
holding  that  mere  existence  of  opportunity  for  examination  cannot 
remove  fraud  in  law  arising  from  false  representations,  where  only 
question  is  purchaser's  right  to  rely  thereon,  and  no  question  of 
laches  is  involved. 

In  Action  for  Frandnlent  Misrepresentation  accompanying  sale, 
defendant  is  liable  for  false  representations,  although  he  gave  source 
of  information  on  which  he  professed  to  rely,  if  he  had  reason  to 
believe  they  were  untrue. 

Approved  in  Hanson  v.  Kline,  136  Iowa,  109,  113  N.  W.  506,  re- 
affirming rule;  Howe  v.  Martin,  23  Okl.  568,  138  Am.  St.  Rep.  840, 
102  Pac.  130,  definite  assertion  as  fact  of  that  which  is  untrue, 
concerning  which  party  had  no  knowledge,  is  equivalent  to  assertion 
of  what  party  knows  to  be  untrue. 

Bight  to  Bely  upon  Representations  made  to  effect  contract  as 
basis  for  charge  of  fraud.     See  note,  37  L.  .R.  A.  614. 

79  CaL  239-246,  21  Pac.  740,  COUNTY  OF  YUBA  v.  CLOKE. 

Appellate  Court  wiU  not  Interfere  with  'order  dissolving  or  con- 
tinuing in  force  preliminary  injunction  unless  there  is  abuse  of  dis- 
cretion. 

Approved  in  dissenting  opinion  in  Humphrey  v.  Buena  Vista  Water 
Co.,  2  Cal.  App.  544,  84  Pac.  2^7,  majority  holding  preliminary  in- 
junction granted  on  notice  and  hearing  cannot  be  dissolved  without 
good  cause,  merely  because  words  "until  further  order  of  court"  are 
inserted  therein. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  R.  A.  65. 

79  CaL  246-250,  21  Pac.  746,  IN  BB  CASTLE  DOME  MIN.  ETC.  CO. 

Notice  of  Appeal  must  be  Served  on  party  whose  rights  would  be 
affected  by  reversal  of  judgment. 

Approved  in  Estate  of  Young,  149  Cal.  176,  85  Pac.  145,  bill  of 
exceptions  to  order  dismissing  petition  for  partial  distribution  by 
children  not  provided  for  in  will  of  decedent  must  be  served  on 
children  named  in  will  who  appeared  and  opposed  petition;  Ford  v. 
Cannon,  5  Cal.  App.  188,  89  Pac.  1072,  in  action  to  enforce  agree- 
ment in  relation  to  trust  of  which  plaintiff  and  defendant  were 
beneficiaries,  upon  appeal  by  defendant  from  order  appointing  re- 
ceiver, codefendant,  who  was  party  to  order  and  whose  interest 
will  be  affected  by  reversal  or  modification,  must  be  served  with 
notice  of  appeal;  Porter  v.  Lassen  County  Land  &  Cattle  Co.  (Cal.), 
55  Pac.  395,  defendant,  who  holds  second  mortgage  and  who  answered 
foreclosure  and  was  decreed  to  hold  second  mortgage,  must  be  served 
with  notice  of  appeal  from  such  decree,  though  it  merely  directed 
payment  of  surplus  into  court  to  await  further  order;  De  Arnaz  v. 
Jaynes  (Cal.),  34  Pac.  224,  where  owner  of  one-third  of  mortgaged 
property  consents  to  judgment  for  plaintiff  in  foreclosure,  latter 
having  waived  deficiency  judgment  upon  appeal  by  other  owners 
from  judgment  against  them,  one-third  owner  must  be  served  with 
notice  of  appeal;  Clayton  v.  Sievertsen,  115  Iowa,  689,  ^7  N.  W. 
413,  where  judgment  on  purchase  money  mortgage  is  rendered  against 
defendant  A^  and  relief  for  alleged  shortage  in  acreage  is  denied 
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defendant  B,   to  whom    A  had   Bold   land   and   aBsigned   elaim   for 
shortage,  A  muet  be  Berved  with  notice  of  appeal  bj  B. 

79  CaL  250-267,  21  Pac.  755,  BOYD  ▼.  DESMOND. 

Where  Aflldavits  to  Foreclose  laborers'  liens  are  in  fact  filed  in 
oiBce  of  clerk,  failure  of  clerk  to  mark  them  filed  does  not  warrant 
dismissal  of  executions  issued  on  them. 

Distinguished  in  Cooper  v.  Nisbet,  119  Ga.  755,  47  8.  E.  174, 
it  is  essential  to  legal  filing  that  intention  to  file  be  communicated 
to  clerk. 

Burden  of  Proof  in  Salt  for  failure  to  execute  process.  Bee  note, 
3  L.  B.  A.  (n.s.)  427. 

79  OaL  258-260,  21  Pac.  757,  MAHAN  ▼.  WOOD. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  Bee  note, 
34  li.  B.  A.  337. 

79  Oal.  262-264,  21  Pac.  747,  SHAIN  ▼.  BELVIN. 

If  Defendant  Wishes  Affirmative  Belief,  hie  pleading  should  show 
distinctly  that  it  was  intended  as  cross-complaint. 

Approved  in  Miller  &  Lux  v.  Bickey,  146  Fed.  579,  in  equity  de- 
fendant cannot,  by  calling  his  pleading  crossbill  and  praying  affirm- 
ative relief,  require  complainant  to  answer  same,  when  matter  set 
up  is  purely  defensive. 

Distinguished  in  Garbe  v.  Wilks  (Cal.),  38  Pac.  500,  holding  rule 
inapplicable  where  pleading,  though  entitled  "Cross-complaint  and 
Counterclaim,"  is  counterclaim  only,  and  plaintiff  files  answer  to  it. 

Defend&nt  in  Action  on  Promissory  Note  is  not  entitled  to  decree 
of  cancellation  where  defense  is  purely  legal. 

Approved  in  Miller  v.  Kettenbach,  18  Idaho,  258,  138  Am.  St.  Bep. 
192,  109  Pac.  507,  equity  will  not  decree  release  of  guarantor  upon 
contract  of  guaranty  unless  circumstances  exist  which  could  not  be 
shown  as  defense  at  law;  The  Sailors  v.  Woelfle,  118  Tenn.  758,  102 
8.  W.  1109,  12  L.  B.  A.  (n.  s.)  881,  equity  will  not  enjoin  action 
on  benefit  certificate,  nor  cancel  it  because  obtained  by  fraud. 

79  Cal.  265-266,  21  Pac.  754,  FAULENEB  ▼.  HENDT. 
Compensation  of  Expert  Witnesses.    See  note,  27  L.  B.  A.  670,  673. 

79  Cal.  26&-268,  21  Pac.  743,  BATCHELDEB  v.  BAKEB. 

Presomption  is  in  Favor  of  Iiower  Court,  and  appellant  must  show 
error  affirmatively. 

Beaffirmed  in  Boyer  v.  Pac.  Mutual  Life  Ins.  Co.,  1  Cal.  App.  55, 
81  Pac.  672. 

Miscellaneous. — Cited  in  Whelen  v.  Brickell  (Cal.),  33  Pac.  397. 

79  Cal.  268-273,  21  Pac  827,  AFFIEBBACH  v.  McOOVEBK. 

Complaint  in  Action  of  Claim  and  Delivery  which  only  avers  owner- 
ship and  right  of  possession  at  time  more  than  four  years  prior  to 
commencement  of  suit  is  bad. 

Approved  in  Affierbach  v.  McGovem  (Cal.),  36  Pac.  839,  reaffirm- 
ing rule;  Glass  v.  Basin  &  Bay  State  Min.  Co.,  31  Mont.  29,  77  Pac. 
303,  complaint  in  claim  and  delivery  action  must  show  ownership 
and  right  to  immediate  possession  at  time  of  wrongful  taking;  Melvin 
V.  Melvin,  8  Cal.  App.  688,  97  Pac.  698,  in  action  to  enforce  trust, 
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eomplaint  whicli  does  not  aver  title  in  plaintiff  at  time  of  commence- 
ment of  action  is  bad;  Manti  Citj  Sav.  Bk.  t.  Peterson,  30  Utah, 
477,  116  Am.  St.  Bep.  862,  86  Pac.  il4,  averment  of  ownership  and 
right  to  possession  on  day  preceding  filing  of  eomplaint  is  bad. 

79  OaL  285-287,  21  Pac.  76S»  TATLOB  T.  KOBTH  STAB  OOIJ>  MIN. 
OO. 

Oorporatlon  WblcH  Borrows  Money  cannot  refnse  to  repay  it  on 
ground  that  it  was  borrowed  for  payment  of  expenses  incidental  ta 
act  nltra  vires. 

Approved  in  Mechanics'  Ins.  Co.  v.  Hoover  Distilling  Co.,  182  Fed. 
594,  contract  of  insurance  of  whisky  stored  in  Iowa  is  not  void  be- 
cause it  tends  to  assist  insured  to  violate  anti-liquor  laws  of  Iowa; 
Jenson  v.  Toltec  Banch  Co.,  174  Fed.  92,  98  C.  C.  A.  60,  lender's 
knowledge  of  use  to  which  money  was  to  be  put  is  no  defense  where 
lender  did  not  combine  to  induce,  and  did  not  share  in  benefits  of, 
such  use. 

79  OaL  288-297,  21  Pac  830,  BOMAK  OATHOLIO  ABOHBI8HOP 
▼.  8HIPMAK. 

Boman  Catholic  Archbishop  of  San  Francisco  is  corporation  sole, 
and  as  such  cannot  acquire  title  by  adverse  possession  to  land  title 
to  which  was  vested  in  him  in  individual  capacity. 

Beaffirmed  in  Boman  Catholic  Archbishop  of  San  Francisco  ▼. 
Shipman  (Cal.),  21  Pac.  833. 

Distinguished  in  Bishop  of  Zeugma  v.  Paahao,  16  Haw.  349,  Boman 
Catholic  bishop  in  Hawaii  is  not  corporation  sole,  and  must  show 
privity  of  title  of  estate  between  himself  and  predecessor,  whether 
he  claims  by  paper  title  or  adverse  possession. 

79  OaL  297-300,  12  Abl  St.  Bep.  143,  21  Pac.  824,  WITHEB8  Y. 
JAOKB. 

Action  to  Quiet  Title  may  be  Maintained  against  claimant  of  in- 
valid   mortgage  ^Uen. 

Approved  in  Dorris  v.  McManus,  3  Cal.  App.  582,  86  Pac.  911, 
action  to  quiet  title  lies  against  asserted  right  based  on  fraudulent 
transfer. 

Beversal  of  Judgment  on  Qnestion  of  priority  of  mortgage  liens 
will  not  affect  title  to  land  when  title  has  passed  by  sheriff's  deed 
under  foreclosure  sale. 

Approved  in  Purser  v.  Cady  (Cal.),  49  Pac.  181,  where  judgment 
is  reversed  as  to  counsel  fees,  but  in  other  respects  affirmed,  title 
to  land  under  execution  sale  and  sheriff's  deed  is  not  affected,  there 
having  been  no  order  for  restitution  of  property  sold;  St.  John  v. 
Andrews  Institute,  192  N.  Y.  386,  85  N.  E.  144,  nonappealing  de- 
fendant not  made  party  to  appeal  cannot  take  advantage  of  modi- 
fication  of  judgment  in  action  for  construction  of  will. 

Beversal  of  Judgments.  See  notes,  96  Am.  St.  Bep.  127;  91  Am. 
St.  Bep.  705. 

Purchaser  at  Ezecntion  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  53. 

79  OaL  301-803,  21  Pac.  838,  MTTOHELL  v.  HAWLET. 

Allowance  of  Counsel  Fees  as  Damages  in  injunction  suits  is  ex- 
ceptional and  should  not  be  carried  beyond  point  of  former  decisions. 
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Approved^ in  Spooner  ▼.  Cady  (Cal.)i  44  Pac.  1019,  under  section 
3294,  Civil  Code,  payment  of  gross  sum  for  counsel  fee  in  proposed 
suit  not  allowable  as  damages  incurred  in  pursuit  of  property  wrong* 
fully  taken;  Hooper  v.  Patterson  (Cal.)y  32  Pac.  514,  in  action  by 
administrator  on  injunction  bond,  attorneys'  fees  paid  by  intestate 
in  procuring  dissolution  of  injunction  cannot  be  recovered,  when 
such  fees  have  not  been  paid  nor  claim  for  them  filed  at  time  of 
filing  of  complaint;  Darling  v.  McBride,  86  Neb.  485,  125  N.  W. 
1090,  right  to  damages  for  attorneys'  fees  is  limited  to  expense  of 
dissolving  injunction,  and  does  not  include  expenses  of  trial  of  prin- 
•oipal  issues. 

Becovery  on  Injunction  Bond  of  attorneys'  fees  necessarily  ex- 
pended in  dissolving  injunction.    See  note,  16  L.  B.  A.  (n.  s.)  66,  67. 

Conflict  of  Laws  as  to  BCeasure  of  Damages.  See  notes,  91  Am. 
St.  Bep.   725;  56  L.  B.  A.  303. 

79  CaL  304-312,  21  Pac.  769,  ESTATE  OF  BAXTER. 

Where  Attorney  Acta  for  Two  Parties,  either  can  compel  him  to 
testify  concerning  negotiations. 

BeaiBrmed  in  Gerety  v.  O'Sheehan,  9  Cal.  App.  451,  99  Pac.  546. 

Eecital  In  J'oint  Declaration  of  Homestead  that  property  to  extent 
of  certain  amount  was  husband's  separate  property  is  admission  by 
wife. 

Approved  in  Estate  of  Foster,  4  Cof.  Prob.  40,  holding  on  applica- 
tion of  widow  for  probate  homestead  that  property  of  decedent  was 
his  separate  estate  and  homestead  could  be  awarded  her  for  life  only. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.    See  note,  95  Am.  St.  Bep.  925. 

79  Cal.  313-317,  21  Pac.  758,  ESTATE  OF  KOHLEB. 

Miscellaneous. — Cited  in  Estate  of  Dolbeer,  3  Cof.  Prob.  245,  as  to 
when  person  is  of  sound  and  disposing  mind;  Estate  of  Dolbeer,  3 
Cof.  Prob.  247,  to  point  that  jury  must  not  go  outside  evidence; 
Estate  of  Dolbeer,  3  Cof.  Prob.  243,  244,  248,  to  point  that  if  testator 
is  of  sound  mind,  jury  cannot  consider  justness  of  disposition. 

79  Cal.  323-332,  12  Am.  St.  Bep.  145,  21  Pac.  842,  5  L.  B.  A.  233» 
JENNINGS  ▼.  BANK  OF  CALIFOBNIA. 

Officers  Who  Transact  Ordinary  Business  of  corporation  are  pre- 
sumed to  have  authority  to  do  all  acts  usual  and  incidental  thereto. 

Approved  in  Preston  v.  Central  Cal.  etc.  Irr.  Co.,  11  Cal.  App. 
201,  104  Pac  466,  applying  rule  to  assignment  of  account  for  trans- 
porting freight  by  manager  of  railroad  corporation. 

Assignee  of  Certificate  of  Stock  stands  in  no  better  position  than 
assignor. 

Approved  in  Miller  v.  Engle,  3  Cal.  App.  334,  85  Pac.  162,  applying 
rule  to  assignment  of  certificate  which  is  partly  paid  for. 

79  Cal.  336-340,  21  Pac  838,  PEYBE  ▼.  PEYBE. 

Under  Section  132,  Civil  Code,  Court  may  compel  husband  in 
divorce  action  to  pay  reasonable  attorney's  fee,  amount  of  which 
it  may  determine  from  its  own  experience,  without  hearing  of  tes- 
timony. 

Approved  in  Sweat  v.  Sweat,  123  Ga.  802,  51  S.  E.  716,  applying 
rule  under  section  2457,  Civil  Code. 
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79  Oal.  347-350^  21  Pac.  783,  OAXDWELL  ▼.  SAOBAMElVTa 
COUNTY. 

VnuA  W&ten  are  Navigabls.    See  note,  42  L.  B.  A.  320,  327. 

Bight  to  Obstruct  or  Deitroy  Blgbti  of  navigation.  See  note,  59 
L.  B.  A.  92. 

79  Cal.  351-306,  21  Pac.  825,  CENTBAIi  IBBIGATIOK  DISTBXCT 
▼.  DE  LAPPB. 

Irrlgatloa  DUtarlets  are  Public  Corporaaons. 

Approved'  in  People  v.  San  Joaqnin  ete.  Agricnltnral  Assn.,  151 
Cal.  805,  91  Pac.  744,  district  agricultural  assoeiation  is  pnblic  cor- 
poration; Whipple  V.  Tuxworth,  81  Ark.  402,  99  S.  W.  90,  improve- 
ment districts  organized  by  city  and  town  cotincils  are  corporations. 

Distinguished  in  Beclamatix>n  Dist.  No.  70  v.  Sherman,  11  Gal. 
App.  405,  105  Pac.  280,  reclamation  districts  do  not  belong  to  any 
class  of  corporations  defined  by  section  284  of  Civil  Code,  nor  do  they 
come  within  inhibition  of  section  1,  article  XII  of  Constitution 
against  creation  of  corporations  by  special  act;  nor  are  they  munici- 
pal corporations  within  section  6,  article  XI,  of  Constitution. 

De6crii»tion  Wblcb  Would  bo  Solllciont  in  ordinary  deed  is  suffi- 
cient in  petition  for  formation  of  irrigation  district. 

Approved  in  Cullen  v.  Glendora  Water  Co.,  113  Cal.  517,  39  Pac. 
772,  holding  description  sufficient  if  landmarks  called  for  are  definite, 
if  there  is  no  evidence  that  they  cannot  be  found. 

Proceedings  for  Formation  of  Irrigation  districts  are  to  be  liber- 
ally construed. 

Approved  in  Nampa  etc.  Irr.  Dist.  v.  Brose,  11  Idaho,  484,  489, 
83  Pac.  503,  505,  applying  rule  under  Idaho  irrigation  district  law 
of  1903. 

Denied  in  Ahem  v.  Board  of  Directors,  39  Colo.  417,  89  Pac.  965, 
holding  that  Colorado  irrigation  district  act  of  1901,  as  it  imposed 
•pecial  taxes  and  burdens,  should  be  strictly  construed. 

Wright  Law  (Laws  1887,  p.  29),  Providing  for  organization  of 
irrigation  districts,  does  not  violate  "due  process  of  law"  principle. 

Approved  in  Anderson  v.  Grand  Valley  Irr.  Dist.,  35  Colo.  533, 
85  Pac.  316,  applying  rule  to  irrigation  district  law  of  1901. 

Wright  Law  (Laws  1887,  p.  29)  ia  Oonstitational. 

Approved  in  Little  W.  W.  Irr.  Dist.  v.  Preston,  46  Or.  6,  78  Pac. 
982,  applying  rule  to  Oregon  irrigation  district  of  1895. 

79  CaL  365-375,  21  Pac.  764,  BAEBB  T.  DUCEEB. 

Not  Even  Majority  of  Beligions  Society  may  divert  property  to 
different  church  organization. 

Approved  in  Union  Benevolent  Soc.  v.  Martin,  113  Ky.  30,  67  S.  W. 
39,  minority  faction  of  benevolent  organization  which  adheres  to 
its  laws  is  entitled  to  property,  provided  it  includes  number  of  per- 
sons necessary  to  continue  existence  of  organization. 

Litigation  Orowlng  Out  of  Schism  in  religious  society.  See  note, 
24  L.  E.  A.  (n.  s.)   708. 

Power  of  Local  Church  Society  to  withdraw  from  general  churek 
body.    See  note,  32  L.  B.  A.  96. 
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79  Cal.  375-381,  12  Ant  St  Sep.  152,  21  Pac.  83S,  OOXTNTT  OF 
YOLO  T.  BAENET. 

Title  to  Land  Dedicated  to  Public  Use  cannot  be  acquired  hj  ad- 
verse poeeeeeion,  even  where  eonnty  has  power  to  dispose  of  such 
land. 

Approved  in  Proctor  v.  San  FranciscOi  100  Fed.  351,  40  G.  C.  A. 
398,  reaffirming  rule;  People  v.  Kerber,  152  Gal.  734,  735,  125  Am.  St. 
Bep.  93,  93  Pac.  879,  880,  applying  rule  to  tide  lands;  Kern  Island 
etc.  Go.  V.  Bakersfield,  151  Gal.  407,  90  Pac.  1053,  Unlawful  con- 
struction and  user  of  ditch  along  highway  for  eleven  years  does  not 
create  prescriptive  right. 

Bight  to  Acquire  Title  by  Adverse  PossessioiL  to  lands  dovoted  to 
public  use.    See  note,  87  Am,  St.  Bep.  779. 

79  CaL  382-388»  21  Pac.  835,  ESTATE  OF  CABPENTEB. 

Nonttcpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  38  L.  B. 
A.  730,  733. 

Miscellaneous.— Gited  in  McGorray  v.  O'Gonnor,  79  Fed.  862,  for 
history  of  litigation. 

79  Oal.  388-^02,  21  Paa  849,  KAHN  T.  SAN  FBAN0I800. 

Under  Statutes  of  1871-72,  Page  911,  in  petition  for  improvements 
of  street,  signatures  of  officers  of  corporation  will  be  rejected  in 
absen<^e  of  proof  of  authority  from  directors. 

Approved  in  Kahn  v.  San  Francisco  (Gal.),  25  Pac.  404,  following 
rule;  McGroskey  v.  Ladd  (Gal.),  28  Pac.  217,  holding  that  deed 
signed  by  president  and  secretary  of  corporation  does  not  convey 
good  title  in  absence  of  showing  of  authority  from  directors. 

Under  Statutes  of  1871-72,  Page  911,  decision  of  county  court  as 
to  jurisdiction  is  not  conclusive  of  fact  as  to  whether  or  not  petition 
for  improvement  of  street  was  signed  by  necessary  number  of  prop- 
erty owners. 

Approved  in  Wilcox  v.  Engebretsen,  160  tial.  292,  294,  296,  116 
Pac.  751,  752,  753,  under  change  of  grade  act  of  1893,  if  petition  for 
change  of  grade  is  not  signed  by  requisite  number  of  property 
owners,  order  of  council  directing  improvement  was  subject  to  col- 
lateral attack;  Portsmouth  Sav.  Bank  v.  Omaha,  €7  Neb.  64,  93 
N.  W.  232,  and  Morse  v.  Om&ha,  67  Neb.  433,  93  N.  W.  737,  both 
holding  that  under  section  110,  chapter  12a,  Gompiled  Statutes  of 
1897,  providing  for  pavement  of  street  upon  petition  of  property 
owners,  petition  signed  by  statutory  number  is  jurisdictional  of 
right  of  city  council  to  levy  asseeement. 

79  CaL  404r-409,  21  Pac.  846,  SHABP  v.  HOFFMAN. 

Charge  of  Court  is  Decision  Made  by  court  during  trial  that  law 
thus  declared  must  be  applied  by  jury  to  facts. 

Approved  in  Partelow  v.  Newton  &  Boston  St.  By.,  196  Mass.  34, 
81  N.  £.  896,  B.  L.,  c.  173,  sec.  80,  providing  that  judge  shall  not 
charge  as  to  matters  of  fact,  word  "charge"  refers  only  to  final  sum- 
ming up  of  case  by  judge  to  jury. 

79  Cal.  411-414,  21  Pac.  842,  SHABP  ▼.  BLANHEKSHIP. 

Declarations  of  Former  Owners  of  Land  as  evidence  against  their 
•nccessors  in  title.    See  note,  134  Am.  St.  Bep.  619. 
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79  CaL  415-410,  21  Pae.  762,  PEOPLE  v.  B0WEB8. 

It  is  Prejudicial  Error  for  Jnd^e  to  qaestion  witnesses  in  interest 
of  prosecution  in  such  manner  as  to  give  jury  impression  he  thinks 
defendant  guilty. 

Distinguished  in  People  ▼.  Saunders,  13  CaL  App.  748,  110  Pae. 
827,  holding  queations  not  error  when  pertinent  and  showing  no 
leaning  against  defendant. 

Power  of  Court  to  Call  and  examine  witnesses.  See  note,  57  L.  B. 
A.  882,  883. 

It  is  Prejudicial  Error  for  Prosecuting  Attorney  to  refer  to  matters 
outside  of  evidence  calculated  to  influence  jury  against  accused,  al- 
though court  instructs  jury  to  disregard  such  statements. 

Approved  in  State  v.  Irwin,  9  Idaho,  40,  71  Pae.  609,  60  L.  B.  A. 
716,  holding  it  error  to  repeatedly  ask  witness  questions  imputing 
to  defendant  other  like  crimes;  State  v.  Bodriguez,  31  Nev.  346,  102 
Pae.  864,  holding  it  reversible  error  to  call  defendant  "macque"  in 
argument  to  jury. 

Berersal  of  Conviction  Because  of  Unfair  or  irrelevant  argument 
or  statements  by  prosecuting  attorney.    See  note,  46  L.  B.  A.  649. 

79  CaL  420-428,  12  Am.  St.  Bep.  157,  21  Pae.  858,  5  L.  E.  A.  189, 
CUBDT  T.  BEBTOK. 

Where  Testator  Bequeaths  Property  in  trust  without  specifying 
purpose,  but  verbally  tells  legatee  purpose,  which  legatee  expressly 
or  im)[>liedly  promises  to  perform,  equity  will  enforce  constructive 
trust. 

Approved  in  Gemmel  v.  Fletcher,  76  Kan.  592,  93  Pae.  718,  where 
husband,  in  order  to  prevent  wife  from  devising  property  to  whieh  he 
holds  legal  title,  promises  to  convey  to  wife's  nominee,  after  wife's 
death  constructive  trust  may  be  enforced  against  husband. 

Heir,  Devisee  or  Legatee  as  Trustee  ex  maleficio.  See  note,  106 
Am.  St.  Bep.  97. 

Constructive  Trust  ftom  Fraud  in  frustrating  decedent's  intention 
to  give  property  to  third  person.  See  note,  8  L.  B.  A.  (n.  s.)  699, 
703. 

Trust  Implied  to  Effectuate  Purpose  when  terms  of  contract  canaot 
be  given  effect.    See  note,  58  L.  B.  A.  115. 

79  Cal.  428-433,  21  Pae.  856,  4  !>.  B.  A.  845,  PEOPLE  V.  STEPHENS. 

Defoidant  cannot  be  Convicted  of  two  crimes  growing  out  of  same 
act. 

Approved  in  People  v.  Bunkers,  2  Oal.  App.  204,  84  Pae.  368,  hold< 
ing  that  one  may  not  be  guilty  of  giving  bribe  under  Penal  Code, 
section  85,  and  at  same  time  accomplice  in  accepting  bribe,  guilty 
as  principal,  under  section  86;  Cook  v.  State,  43  Tex.  Cr.  188,  96 
Am.  St.  Bep.  854,  63  S.  W.  874,  where  defendant  kills  two  persons 
by  one  act,  one  intent,  one  volition,  acquittal  of  murder  of  one  is 
bar  to  prosecution  for  murder  of  other. 

79  CaL  433-438,  21  Pae.  860,  WAUiACE  v.  MAPLE& 
In  Equity  Verdict  of  Jury  la  Advisory  and  may  be  disregarded  by 

•onrt 

Beaffirmed  in  McClelland  v.  Bullis,  34  Colo.  81,  81  Pae.  774. 
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79  Cal.  442-443,  21  Pac.  861,  McDONALD  ▼.  HANLOH. 

Whllo  Baal  Property  is  Occupied  by  tenant  from  month  to  month, 
where  owner  makes  lease  in  praesenti  to  third  person,  latter  may 
without  entering  and  without  attornment  change  terms  of  tenancy 
and  maintain  action  of  unlawful  detainer  for  nonpayment  of  in- 
creased rent. 

Approved  in  Teich  v.  Arms,  5  Cal.  App.  481,  90  Pac.  96S,  where  land 
leased  is  sold  to  state  for  taxes,  and  right  of  lessor  to  redeem  is 
foreclosed  by  state's  conveyance  to  another,  such  other  has  right 
to  receive  rents. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  37. 

79  Gal.  443-449,  21  Pac.  946^  CA8TBO  ▼.  BAB&Y. 

Mistake  in  Coqim  is  Harmless  Error  in  description  when  refer- 
ence  is  also  made  to  visible  boundary. 

Reaffirmed  in  Meeker  v.  Simmons,  10  Cal.  App.  256,  101  Pac.  685. 

Action  to  Quiet  Title  cannot  be  Maintained  against  holder  of  legal 
title  by  one  who  has  equitable  right. 

Reaffirmed  in  Spotswood  v.  Spotswood,  4  Cal.  App.  713,  S9  Pac.  362. 

Denied  in  Coleman  v.  Jaggars,  12  Idaho,  129,  118  Am.  St.  Rep. 
207,  85  Pac.  895.  under  section  4538,  Revised  Statutes  of  1887,  action 
may  be  maintained,  although  plaintiff  have  neither  possession  nor 
legal  title. 

Action  to  Quiet  Title  may  be  Maintained  by  owner  of  property 
to  determine  any  adverse  claim  whatever. 

Approved  in  Dorris  v.  McManus,  3  Cal.  App.  581,  86  Pac.  911, 
action  lies  to  quiet  title  against  asserted  right  based  on  fraudulent 
transfer;  McGuinness  v.  Hargiss,  56  Wash.  164,  105  Pac.  234,  re- 
corded notice  of  contract  of  sale  is  such  cloud  as  may  be  removed 
by  quiet  title  action. 

In  Action  to  Quiet  Title,  Plaintiff  is  not  required  to  set  forth  with 
particularity  nature  of  defendant's  claim. 

Approved  in  Woody  v.  Hinds,  30  Mont.  192,  76  Pac.  2,  applying 
rule  to  action  brought  to  quiet  title  to  mineral  lande  under  section 
2326,  United  States  Revised  Statutes;  Merk  v.  Bowery  Min.  Co.,  31 
Mont.  309,  78  Pac.  523,  applying  rule  to  action  brought  under  section 
1310,  Code  of  Civil  Procedure;  Savage  v.  Savage,  51  Or.  170,  94  Pac. 
184,  applying  rule  to  action  brought  under  section  516,  B.  &  C.  Comp. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Rep.  1001. 

79  OaL  449-459,  22  Pac.  47,  SPATTLDING  ▼.  BRADLEY. 

Quitclaim  Deed  CoiiYeys  Absolute  fee  simple  title  if  party  execut- 
ing it  had  such  title. 

Approved  in  Myers  v.  Oceanslde,  7  Cal.  App.  93,  93  Pac.  688,  hold- 
ing such  deed  will  support  action  to  quiet  title. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Rep.  856. 

If  Evidence  Sustains  Finding  upon  material  issue  which  is  decisive 
of  case,  and  this  finding  and  others  not  objected  to  support  judgment, 
it  is  immaterial  whether  other  findings  objected  to  are  sastained  by 
evidence  or  not. 

Approved  in  Hatton  v.  Gregg,  4  Cal.  App.  546,  88  Pac.  595,  where 
findings  are  sufficient  to  support  judgment,  failure  to  find  upon  plea 
of  statute  of  limitations  is  immateriaL 
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79  Oal.  468-472,  21  Pac.  869,  TA7LOB  ▼.  OPPEBMAN. 

Quitclaim  Deeds  are  as  Effectual  to  pass  whatever  title  grantor 
has  as  any  other  deeds. 

ApproTed  in  Myers  t.  Oceans! de,  7  Oal.  App.  93,  93  Pac.  688, 
holding  such  deed  sufficient  to  support  quiet  title  action. 

When  Husband  Conveys  Ck>mmunity  Property  to  wife  to  her  sep- 
arate use,  presumption  is  that  property  becomes  separate  property 
of  wife. 

Approved  in  Main  ▼.  Main,  7  Ariz.  155,  60  Pac.  890,  reaffirming 
rule;  Wright  v.  Wright  (Cal.),  41  Pac.  696,  where  property  pur- 
chased with  community  funds  is  conveyed  to  wife  by  direction  of 
husband,  with  intent  that  it  shall  become  separate  property,  con- 
veyance operates  as  gift  from  him  to  her. 

Effect  of  Conveyance  by  Husband  to  Wife.  See  note,  69  L.  R.  A. 
378. 

What  Is  Community  Property.  See  notes,  126  Am.  St.  Rep.  107; 
4  Cof.  Prob.  49. 

79  Cal.  490-495,  21  Pac  847,  BURTON  v.  BURTON. 

It  is  not  Ground  for  Reversal  that  finding  of  fact  as  to  statute 
of  limitations  is  placed  under  heading  of  conclusion  of  law. 

Approved  in  Towle  v.  Sweeney,  2  Cal.  App.  32,  83  Pac.  75,  where 
case  is  submitted  on  agreed  facts  it  is  immaterial  that  conclusion  of 
law  as  to  statute  of  limitations  is  inserted  as  finding  of  fact;  Gainsley 
V.  Gainsley  (Cal.),  44  Pac.  456,  under  section  633,  Code  of  Civil  Pro- 
cedure, it  is  not  necessary  for  findings  of  fact  and  conclusions  of  law 
to  be  written  on  different  pieces  of  paper,  if  they  are  distinctly 
separate;  Curtis  v.  Boquillas  Land  Co.,  9  Ariz.  65,  76  Pac.  613,  apply- 
ing rule  to  finding  of  fact  of  ownership  of  land. 

Exception  to  Rule  that  Equity  retains  for  all  purposes  jurisdic- 
tion once  assumed.    See  note,  116  Am.  St.  Rep.  881. 

79  CaL  504--611,  21  Pac.  961,  KING  ▼.  OtLDERSLEEVE. 

Contract  to  Convey  Land  in  compensation  for  personal  services 
will  be  specifically  enforced  where  such  services  are  fully  performed. 

Approved  in  Turley  v.  Thomas,  31  Nev.  203,  205,  135  Am.  St. 
Rep.  667,  101  Pac.  577,  578,  applying  rule  to  contract  to  deliver 
stock. 

Contract  to  Convey  Land  In  Compensation  for  personal  services 
will  not  be  specifically  enforced  where  such  services  are  not  fully 
performed. 

Approved  in  Guardianship  of  Hayden,  1  Cal.  App.  77,  81  Pac. 
669,  applying  rule  to  promise  to  bequeath  land.  * 

Specific  Performance  of  Contracts  Calling  for  services  of  a  per- 
sonal nature.    See  note,  140  Am.  St.  Rep.  86. 

Contracts  Between  Attorneys  and  Clients.  See  note,  83  Am.  St. 
Rep.  166,  180. 

79  Cal.  511-517,  21  Pac.  1095,  ROBINSON  v.  ROBINSON. 

Under  Section  139,  Civil  Code,  Superior  court  may  make  allowance 
of  alimony  to  wife  in  divorce  suit  in  gross  sum. 

Approved  in  Nobrega  v.  Nobrega,  13-  Haw.  659,  applying  rule 
under  section  1943,  Civil  Laws;  De  Roche  v.  De  Roche,  12  N.  D. 
25,  94  N.  W.  770,  applying  rule  under  section  2761,  Revised  Codes 
of  1899. 
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Mon«7  Decree  for  Alimony  or  Separate  Maintenance  as  lien  on 
realty.    See  note,  25  L.  B.  A.  (n.  g.)  132. 

79  Cal.  625-^87,  12  Am.  St.  Bep.  162,  21  Fac  984»  4  L.  B.  A.  826, 
FEENEY  T.  HOWABO. 

Deed  cannot  be  Avoided  by  parol  agreement  to  hold  in  trust  un- 
less case  falls  within  exceptions  to  operation  of  statute  of  frauds. 

Approved  in  Kinley  v.  Thelen,  158  Cal.  183y  110  Pae.  516,  action 
does  not  lie  for  violation  of  obligation  of  alleged  express  trustee 
of  land  to  pay  purchase  price  and  taxes,  where  terms  of  alleged 
trust  agreement  are  not  in  writing. 

If  by  Means  of  Parol  Promise  to  reconvey  party  obtains  absolute 
deed  without  consideration  from  one  to  whom  he  stands  in  fiduciary 
relation,  violation  of  promise  is  constructive  fraud,  although  at 
time  of  promise  there  was  no  intention  not  to  perform,  whereupon 
trust  arises. 

Approved  in  Cooney  v.  Glynn,  157  Cal.  584,  108  Pac.  508,  per- 
formance of  promise  for  time  does  not  prevent  tru^t  arising  when 
it  is  broken. 

Frandulent  Intent,  Being  One  of  facts  constituting  actual  fraud, 
must  be  alleged. 

Beaffirmed  in  Hodgkins  v.  Dunham,  10  Cal.  App.  698,  103  Pac.  355. 

In  Absence  of  Fiduciary  Belation  or  fraud,  trust  cannot  be  im- 
posed upon  grantee  under  absolute  deed  unless  declared  by  writing. 

Beaffirmed  in  Gray  v.  Walker,  157  Cal.  384,  108  Pac.  279. 

Distinguished  in  Chamberlain  v.  Chamberlain,  7  Cal.  App.  636, 
95  Pac.  660,  trust  arises  where  grantee  secured  conveyance  by  means 
of  fraudulent  misrepresentation   and  without  consideration. 

Creation  of  Tmsts  in  Iiand  by  FaroL  See  notes,  115  Am.  St.  Bep. 
778;  5  Cof.  Prob.  249. 

Becital  of  Consideration  in  Deed  cannot  be  contradicted  for  pur- 
pose of  defeating  operation  of  deed. 

Beaffirmed  in  Ah  Hoy  v.  Baymond,  19  Haw.  573. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B. 
A.  108. 

If  Plaintiff  Belies  upon  Contract  within  statute  of  frauds,  denial 
of  contract  is  sufficient  to  raise  question  of  validity  under  statute. 

Beaffirmed  in  Hamilton  v.  Thirston,  93  Md.  220,  48'Atl.  711. 

In  Action  for  Constructive  Fraud  arising  out  of  violation  of  fidu- 
ciary relation,  plaintiff  must  allege  existence  of  such  relation. 

Distinguished  in  Bleyer  v.  Bleyer,  219  Mo.  12il,  117  S.  W.  715, 
holding  rule  inapplicable  where  actual  fraud  is  alleged,  and  proof 
tends  to  show  actual  fraud  and  fiduciary  relation. 

Future  Promise  as  Frand.    See  note,  10  L.  B.  A.  (n.  s.)  641. 

79  CaL  637-539,  12  Am.  St  Bep.  172,  21  Pac.  960,  OULLAHAN  y. 
SWEENEY. 

Section  S785,  Political  Code,  Bequlring  purchaser  at  tax  sale  to 
give  owner  thirty  days'  notice  of  application  for  deed,  and  ex- 
tending time  for  re<?emption  until  such  notice  is  given,  is  valid 
and  applies  to  all  applications  for  deeds  made  after  act  took  effect. 

Approved  in  Boggs  v.  Ganeard,  148  Cal.  721,  84  Pac.  199,  amend- 
ment of  1903  to  section  3443,  Political  Code,  which  provides  new 
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method  to  d'etermine  ralidity  of  certificate  of  purchase  of  state 
lands,  does  not  impair  obligation  of  contract  for  purchase  or  anj 
existing  legal  right  of  defendant;  Weller  r.  Wheelock,  155  Mich. 
r02,  118  N.  W.  611,  Act  No.  236,  PabUe  Acts  of  1908,  which  pro- 
Tides  for  new  form  of  notice  of  purchase  to  owners,  is  valid  as 
applied  to  tax  deeds  issued  before  amendment;  State  ex  rel.  v. 
Krahmer,  105  Minn.  430,  117  N.  W.  784,  21  L.  B.  A.  (n.  s.)  157, 
chapter  271,  Laws  of  1905,  which  shortened  time  within  which 
notice  of  expiration  of  time  for  redemption  must  be  given  by  holder 
of  tax  certificate,  does  not  impair  obligation  of  contr^t. 

Distinguished  in  Johnsou  v.  Taylor,  150  Gal.  207,  119  Am.  St. 
Bep.  181,  88  Pac  906,  10  L.  R.  A.  (n.  a.)  818,  it  is  not  within  power 
of  legislature  to  prejudicially  aifect  right  of  redemption  by  law 
passed  subsequent  to  tax  sale;  dissenting  opinion  in  Weller  v. 
Wheelock,  155  Mich.  710,  118  N.  W.  613,  majority  holding  Act  No. 
236,  Public  Acts  of  1903,  appliee  to  tax  deeds  issued  before  amend- 
ment. 

Applicability  to  Past  Tax  Sales  of  statute  eliminating  or  requir- 
ing notice  of  expiration  of  redemption  period.  See  note,  10  L.  B.  A. 
(n.  s.)  819. 

79  OaL  640-548,  21  Pac.«  952,  PAYNB  Y.  ENGLISH;  S.  0.,  101  OaL 
11,  36  Pac.  34a 

Moniimeiit  Movable  and  Uncertain  in  character  cannot  control 
other  descriptive  parts  of  deed. 

Distinguished  in  Andrews  v.  Wheeler,  10  Cal.  App.  618,  103  Pac. 
148,  court  may  inquire  location  of  stakes  and  monuments  commonly 
used  in  lieu  of  lost  or  destroyed  original  ones. 

State  Harbor  Commissioners  may  be  Enjoined  from  erecting 
wharf  upon  water  lot  which  is  property  of  private  persons. 

Approved'  in  State  v.  District  Court  of  Cass  County,  17  N.  D.  294, 
115  N.  W.  678,  15  L.  B.  A.  (n.  s.)  331,  pure  food  commissioner 
may  be  enjoined  from  committing  acts  in.  excess  of  authority  which 
would  cause  irreparable  injury. 

When  Monuments  of  Senior  Survey  are  destroyed,  evidence  of 
monuments  of  junior  survey  made  by  same  surveyor  at  about  same 
time  may  be  received. 

Beaffirmed  in  Washington  Bock  Co.  v.  Young,  29  Utah,  121,  110 
Am.  St.  Bep.  666,  80  Pac.  386,  reaffirming  rule. 

Bight  of  Owner  of  Upland  to  Access  to  navigable  water.  See  note, 
40  L.  B.  A.  596. 

Municipal  Ownership  of  Tide  Lands.    See  note,  64  L.  B.  A.  334. 

Title  to  Land  Between  High  and  Iiow  water  mark.  See  note,  45 
L.  B  A.  240. 

Establishment  of  Dock  Lines.    See  note,  14  L.  B.  A.  499. 

79  OaL  549^52,  21  Pac.  958,  MOBAN  v.  BOSS. 

Blgbt  to  Set  Off  Benefits  Against  Damages  on  condemnation.  See 
note,  9  L.  B  A.  (n.  s.)  828. 

Mi8cellaneous.~Cited  in  Moran  v.  Farley  (Cal.),  21  Pae.  1135. 

79  OaL  664-^6,  21  Pac  952,  PEOPLE  v.  SMITH. 

Instance  of  Evidence,  Including  Possession  of  stolen  property, 
held  sufficient  to  support  conviction  of  burglary. 


79  Cal.  556-584    NOTES  ON  CALLPOBNIA  EEPOBTS.  868 

Cited  in  People  ▼.  O'Donnell,  16  Cal.  App.  717,  117  Pac.  934,  up- 
holding  eufBciencj  of  evidence  to  convict  of  burglary  where  de- 
fendant fteen  coming  from  and  going  to  burglarized  house  and  left 
part  of  loot  in  saloon  and  he  denied  he  had  stolen  property. 

79  CaL  556^61,  21  Pac.  971,  HAMMOND  ▼.  STASR. 

Misnomer  of  Defendant  is  Waived  by  appearance  and  answer  in 
true  name  without  objection. 

Reaffirmed  in  Commissioners 'r.  Aiken  Canning  Co.,  123  Ga.  649, 
61  S.  E.  586. 

Objection  tbat  Amendment  Stated  different  cause  of  action  from 
original  complaint  cannot  be  urged  for  first  time  in  collateral  suit 
on  bond  given  for  release  of  attachment.       ' 

Approved  in  Boss  v.  Gold  Ridge  Min.  Co.,  14  Idaho,  691,  95  Pac. 
823,  if  it  appears  from  complaint  that  cause  of  action  can  be  stated 
by  amendment,  then  on  hearing  of  motion  to  dissolve  attachment, 
amendment  will  be  considered  as  made. 

79  Oal.  561-563,  21  Pac.  964,  GREEN  ▼.  McMANN. 

If  Printed  Transcript  Contains  Large  number  of  interlineations, 
is  not  properly  certified,  nor  in  form  required  by  rules  of  court, 
appeal  will  be  dismissed. 

Distinguished  in  White  ▼.  White  (Cal.),  24  Pae.  276,  refusing  to 
dismiss  appeal  merely  because  of  interlineations  in  transcript. 

79  Oal.  566-668,  21  Pac.  959,  TURNER  ▼.  TURNER. 

Possession  of  Promissory  Note  by  payee  raises  presumption  of  non^ 
payment. 

Reaffirmed  in  Light  v.  Stevens,  159  Cal.  292,  113  Pac.  661. 

79  Cal.  572-^74,  21  Pac.  967,  PEREGOT  ▼.  McKISSICK. 

Where  Appropriator  is  not  Using  Water  for  beneficial  purpose,  he 
cannot  enjoin  riparian  owner  who  diverts  water  for  irrigation. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  27,  both  riparian 
owner  in  California  and  appropriator  in  Nevada  are  subject  to 
limitation  that  they  divert  only  reasonable  amount  of  water  for 
beneficial  purpose;  Stenger  v.  Tharp,  17  8.  D.  21,  94  N.  W.  403, 
riparian  owner  is  limited  to  amount  of  water  actually  used  for  irri- 
gation. 

Right  of  Prior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  677. 

79  Oal.  676-684,   12  Am.  St.  Rep.   174,  21  Pac.   966,  FARNUM  ▼. 


Agreement  Between  Landlord  and  Tenant  that  crops  raised  shall 
belong  to  landlord  will  not  protect  title  of  landlord  against  attach- 
ing creditor  of  tenant,  unless  consideration  is  shown  for  agreement. 

Approved  in  Stockton  Savings  etc.  Society  v.  Purvis  (Cal.),  42 
Pac.  441,  oral  agreement  that  crop  should  be  property  of  landlord, 
that  he  should  sell  it  and  deliver  balance  of  purchase  price  to  tenant 
after  deducting  rent,  will  not  support  action  for  conversion  against 
sheriff  for  seizing  crop  under  attachment. 

Sale  Under  Execution  Against  Tenant  is  not  breach  of  covenant 
against  assignment  of  lease. 

.     Approved  in  Powell  v.  Nichols,  2«  Okl.  736,  110  Pac.  763,  reaffirm- 
ing rule;  Gazlay  v.  Williams,  147  Fed.  6S2,  77  C.  C.  A.  b62,  transfer 
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of  lease  from  I«8Bee  to  trustee  in  bankruptcy  is  neither  voluntary 
assignment  nor  transfer  under  legal  process;  Fleming  v.  Fleming 
Hotel  Co.,  69  N.  J.  Eq.  717,  61  Atl.  158,  covenant  not  to  assign  is 
not  broken  by  assignment  by  receiver  appointed  for  lessee  after 
execution  of  lease. 

Subletting  of  Leased  PremiBes.    See  note,  117  Am.  St.  Rep.  95. 

Wbat  Amounts  to  Violation  of  Covenuit  in  lease  againet  assign- 
ment or  sale.     See  note,  14  L.  R.  A.   (n.  s.)   1203. 

Landlord  may  Proylde  in  Lease  thftt  involuntary  transfer  of  lease- 
hold shall  work  forfeiture. 

Approved  in  Julian  v.  EagU  Oil  &  Gas  Co.,  83  Kan.  134,  109  Pac. 
998,  upholding  condition  in  assignment  of  oil  and  gas  lease  that 
if  interest  of  assignees  should  be  assailed  for  debt,  it  should  work 
forfeiture. 

Lessee  cannot  Acknowledge  Forfeiture  of  lease,  after  levy  of 
execution  upon  his  interest,  so  as  to  affect  rights  of  judgment 
creditor. 

Approved  in  Hughes  v.  Farmers'  Nat.  Bank,  83  Vt.  3>94,  76  Atl. 
36,  applying  rule  to  voluntary  surrender  of  old  lease  by  accepting 
new  one. 

79  Cal.  587-594,  21  Pac.  1099,  OOONBADT  ▼.  HILL. 

Wben  Water  of  Stream  has  Been  Diverted  by  dam  and  ditch  and 
used  adversely  to  lower  riparian  proprietor  for  five  years,  prescriptive 
title  is  acquired. 

Reaffirmed  in  Hubbs  etc.  Ditch  Co.  v.  Pioneer  Water  Co.,  148  Cal. 
417,  83  Pac.  257. 

79  CaL  694-600,  21  Pac.  960,  PEHBSOK  ▼.  HEWITT. 

Fraud  must  be  Pleaded  by  Setting  up  facts  constituting  it. 

Reaffirmed  in  Sukeforth  v.  Lord  (Cal.),  23  Pac.  298. 

Distinguished  in  Eaton  v.  Metz  (Cal.),  40  Pac.  948,  where  court 
erroneously  admitted  evidence  of  fraud  under  mere  general  allega- 
tions, but  found  in  favor  of  plaintiff  upon  issue  of  fraud,  plaintiff 
cannot  complain. 

79  Oal.  600-603,  21  Pac.  954,  VAN  OLEAVS  ▼.  BUOHEB. 

If  Ezecntlon  Directs  Levy  of  specified  sum,  without  showing  amount 
due  upon  judgment,  it  is  not  void,  but  amendable. 

Approved  in  Elipp  v.  Burton,  29  Mont.  104,  101  Am.  St.  Rep.  544, 
74  Pac.  88,  63  L.  R.  A.  325,  failure  of  clerk  to  affix  seal  of  court  to 
execution  rondel's  it  voidable  only. 

Execution  may  be  Issued  for  Alimony  allowed  under  order  incident 
to  divorce  decree  without  giving  defendant  opportunity  to  show 
cause. 

Distinguished  in  Kapp  v.  District  Court,  32  Nev.  268,  107  Pac. 
96,  denyinif  right  to  order  for  execution  for  alimony  pendente  lite. 

79  OaL  603-604,  21  Pac.  968,  CBOSSMAK  v.  DAVIS. 

Dismissal  by  Agreement  is  Bar  to  subsequent  suit  involving  same 
issues. 

Denied  in  Lindsay  ▼.  Allen,  112  Tenn.  653,  82  S.  W.  174,  holding 

contra. 

U  0*1.  Not«s^a4 
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79  Cal.  60&-608,  21  Pm.  965,  WnJ.TAMB  T.  HALU 

General  Finding  That  All  Allegations  are  true  or  untrue  b  ■nfflcient. 

Approved  in  Heinrich  ▼.  Heinrieliy  2  Cal.  App.  482,  84  Pac.  328,  and 
Paden  ▼.  Goldbaum  (Cal.),  37  Pac.  700,  both  reaffirming  rule. 

Written  Contract  Imports  Consideration,  and  if  set  forth  in  full 
it  is  not  neeesBary  to  allege  eoneideration. 

Reaffirmed  in  Noyes  v.  Young,  32  Mont  236,  79  Pac.  1065. 

79  OaL  608-611,  12  Am.  8t.  B^.  180^  21  PM.  978,  BBOWN  T, 
8TABB. 

One  Who  Holds  Ufe  Estate  in  homestead  premises  cannot  have 
appraisement  limited  to  value  of  such  estate. 

Approved  in  Calmer  v.  Calmer,  15  N.  D.  129,  106  N.  W.  687,  in 
determining  value  for  purpose  of  ascertaining  exemption,  amount  of 
liens  cannot  be  deducted. 

79  OaL  612-613^  21  Pac.  1136,  MABTIK  ▼.  HUDSON. 

Where  Transcript  Does  not  Conform  to  rules,  appellate  court  may 
dismiss  appeal  or  order  new  transcript  to  be  filed. 

Approved  in  dissenting  opinion  in  Dees  v.  Cassels,  54  Fla.  487, 
44  So.  1013,  and  Porter  v.  Ewing,  51  Fla.  208,  39  So.  994,  majority 
in  both  holding  that  appeal  should  be  dismissed  forthVeith. 

79  CaL  613-626,  22  Pac  50,  OOIJ>TBEE  T.  THOMPSON. 
Civil  Code,  Section  715,  Applies  to  trusts  in  personalty. 
Reaffirmed  in  Estate  of  Spreckels,  5  Cof.  Prob.  369. 
Will.  Construed  as  not  Suspending   power  of  alienation. 
Distinguished  in  Estate  of  Clancy,  3  Cof.  Prob.  351,  arguendo. 

79  CaL  68S-703^  22  Pac.  26,  131,  SHARON  ▼.  SHABON. 

Question  Decided  by  Appellate  Court  becomes  law  of  case  and  is 
binding  on  appellate  court  on  second  appeal  if  facts  are  same. 

Approved  in  Tally  v.  Ganahl,  151  Cal.  421,  90  Pac  1050,  holding 
law  of  case  binding  even  though  on  second  appeal  appellate  court 
considered  first  decision  clearly  erroneous;  People's  Lumber  Co.  v. 
Gillard,  5  Cal.  App.  438,  90  Pac.  557,  holding  doctrine  of  law  of 
case  not  confined  to  portion  of  opinion  of  appellate  court  strictly 
essential  to  decision.  , 

Where  There  are  Two  Appeals, 'doctrines  laid  down  in  first  are 
not  law  of  case  of  second,  where  facts  are  different. 

Reaffirmed  in  Millsap  v.  Balfour,  158  CbI.  714,  112  Pac.  451,  and 
Adams  v.  Thornton,  5  CaL  App.  458,  90  Pac.  714. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  337. 

For  Purpose  of  Impeachment^  Witness  may  not  be  questioned  as  to. 
particular  wrongful  acts. 

Approved  in  Estate  of  Gird,  157  Cal.  547,  137  Am.  St.  Rep.  131, 
108  Pac.  506,  reaffirming  rule;  Clements  v.  McQinn  (Cal.),  33  Pac.. 
922,  holding  witness  cannot  be  asked  question  as  to  having  been  in 
jail. 

Evidence  of  Qpedflc  Tnstances  to  prove  character.  See  note,  14 
L.  R.  A.  (n.  s.)  700. 
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When  Party  lias  Once  Excepted  to  admission  of  line  of  testimony, 
he  if  not  required  to  repeatecUy  object  to  farther  questions  of  same 
character. 

Approved  in  People  v.  Driggrs,  12  Oal.  App.  243,  108  Pac.  63,  and 
Gabriel  v.  McMullin,  127  Iowa,  430,  103  N.  W.  356,  both  reaffirming 
rule. 

There  la  No  Prejndicial  Error  where  objectionable  question  is  asked 
but  no  answer  given. 

Beaffirmed  in  Duncan  v.  State,  171  Ind.  451,  86  N.  E.  (M4. 

Sapreme  Court  will  Take  Judicial  Notice  of  decree  of  federal  court. 

Beaffirmed  in  Ohm  v.  San  Francisco  (Cal.),  25  Pac.  157. 

Mutual  Consent  and  Mutual  Assumption  of  marital  rights,  duties, 
and  obligations  constitute  marriage. 

Approved  in  Estate  of  Bljthe,  4  Cof.  Prob.  165,  299,  reaffirming 
rule;  Estate  of  Jessup,  2  Cof.  Prob.  498,  discussing  question  of  ac- 
knowledgment of  paternity  of  illegitimate  child;  dissenting  opinion 
in  Lee  v.  State,  44  Tex.  Cr.  366,  72  S.  W.  1011,  61  L.  B.  A.  904, 
majority  holding  tbat^  facts  did  not  constitute  marriage,  where  par- 
ties did  not  live  together  and  man  did  not  recognize  woman  as  wife. 

Common-law  Marriages.  See  notes,  124  Am.  St.  Bep.  Ill,  113, 
118;  3  Cof.  Prob.  203,  205,  210. 

Communication  to  Attorney,  to  be  Privileged,  must  have  been 
received  professionally  and  intended  to  be  confidential. 

Approved  in  In  re  Niday,  15  Idaho,  564,  566,  568,  98  Pac.  847, 
848,  reaffirming  rule;  Mackel  v.  Bartlett,  33  Mont.  131,  82  Pac.  797, 
where  defendant  took  brother  to  attorney  to  employ  him  in  matter 
of  brother's  assignment  for  creditors,  statements  made  by  defendant 
to  attorney  were  not  privileged. 

In  Action  for  Divorce,  Judgment  decreeing  divorce  and  providing 
for  distribution  of  property  is  final  judgment,  although  it  contains 
provision  providing  for  report  by  referee  as  to  what  property  is 
community. 

Approved  in  Costello  v.  Scott,  30  Nev.  90,  94  Pac.  223,  decree 
ordering  dissolution  of  partnership  and  disposing  of  property  is  final 
judgment,  although  court  reserves  right  to  make  supplemental  decree. 

Pendency  of  Actions  in  Both  State  and  federal  courts  sitting  in 
same  state.    See  note,  42  L.  B.  A.  458. 

Admissibility  of  Communications  to  Persons  serving  in  judicial 
capacity.    See  note,  67  L.  B.  A.  9^^. 

Miscellaneous.~Cited  in  Higgins  v.  Eaton,  188  Fed.  958. 
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80  OaL  1-8,  22  Pac.  22,  BAI8CH  T.  SAN  FSAN0I800. 

No  Becovery  can  be  bad  for  street  work  not  completed  within  time 
specified  in  contract. 

Approved  in  Connolly  ▼.  San  Francisco  (Cal.)y  ^3  Pae.  1111,  up- 
holding rule  where  contractor  for  street  improvements  who  was  to 
be  paid  by  assessments  of  benefits  abandoned  contract  before  com- 
pletion of  work  because  such  assessments  were  illegal. 

No  Void  Act  of  Municipal  Oflicer  can  be  cured  by  the  aid  of  the 
doctrine  of  estoppel. 

Approved  in  Lukens  t.  Wye,  156  Cal.  506,  105  Pac.  596,  beneficiaries 
under  act  of  legislature  appropriating  money  to  pay  claim  against 
the  state  are  not  estopped  from  claiming  whole  amount  by  an  agree- 
ment between  the  governor  and  themselves  that  a  smaller  amount 
should  be  received  in  satisfaction  thereof,  such  agreement  being 
against  public  policy. 

Extensiona  of  Time  for  Completion  of  contracts  for  street  work 
must  be  obtained  before  expiration  of  period  fixed  therein  for  com- 
pletion. 

Beaffirmed  in  Palmer  v.  Burnham  (Cal.),  47  Pac.  60O. 

80  Oal.  ^16,  21  Pac.  1127,  JENNINQS  ▼.  LE  BBETON. 

Superintendent  of  Streets  may  Approve  Work  upon  certificates 
showing  work  was  completed  according  to  contract,  without  personal 
inspection. 

Approved  in  Beid  v.  Clay,  134  Cal.  215,  66  Pac.  263,  where  cer- 
tificate of  engineer  is  simply  for  the  purpose  of  assisting  the 
superintendent  of  streets  to  determine  whether  contract  has  been 
performed,  if  satisfactory  to  the  superintendent,  its  contents  are 
immaterial  to  the  validity  of  the  lien. 

It  la  Preaiuned  That  All  Conditions  necessary  to  authorize  court  to 
appoint  person  as  administrator  existed. 

Approved  in  Estate  of  King,  4  Cof.  Prob.  18,  request  of  next  of 
kin  named  as  executors  for  appointment  of  another  as  administrator, 
who  is  appointed  and  dies  pending  administration,  does  not  deprive 
them  of  right  to  letters  after  such  death. 

(373) 
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Defects  in  Work  u  Defense  to  ABsessment  for  local  improvement. 
See  note,  56  L.  B.  A.  908. 

ABsessmentt  for  Improyemente  hj  front-foot  mle.  See  note,  28  L. 
B.  A.  (n,  1.)  1177,  1179. 

80  0»L  19-83,  21  Pac.  1123,  WEST  ▼.  OBAWFOBD. 

Terms  of  SnlMcription  to  Stock  Create  a  valid  promise  to  pt^y  which 
is  not  dependent  upon  creation  of  corporation. 

Approved  in  Horseshoe  Pier  etc.  Co.  ▼.  Sibley,  157  Cal.  446,  108  Pac. 
309,  the  fact  that^  sabscriber  who  had  paid  part  of  her  subscription 
toward  stock  of  a  proposed  corporation  was  not  included  as  a  stock- 
holder in  such  corporation  did  not  estop  the  corporation  from  main- 
taining action  to  enforce  the  residue. 

Subscriber  of  Stock  may  Agree  to  Pay  his  subscription  in  a  certain 
manner  and  relieve  corporation  from  duty  of  making  calls. 

Approved  in  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  197, 

81  Pac.  10^2,  by  signing  by-laws  of  bank  containing  provision  for  the 
enforcement  of  unpaid  calls  by  action,  stockholders  waived  right  to 
insist  that  the  corporation  levy  assessments  therefor. 

Liability  to  Corporation  of  Subscribers  to  stock.  See  note,  93  Am. 
St.  Bep.  371,  383. 

Withdrawal  of  Stock  Subscription.    See  note,  33  L.  B.  A.  596. 

Supreme  Court  will  not  Search  the  Becord  for  errors  not  specifically 
pointed  out. 

Approved  in  Bell  v.  Staacke,  151  Cal.  548,  91  Pac.  324,  refusing 
to  consider  specifications  of  error  where  transcript  was  voluminous 
and  no  reference  was  made  in  transcript  or  brief  to  page  or  folio 
where  ruling  complained  of  might  be  found;  Wheelock  v.  Godfrey, 
100  Cal.  589,  35  Pac.  320,  appellate  court  is  justified  in  concluding 
errors  are  not  important  where  no  direction  is  given  as  to  where  they 
are  to  be  found  in  voluminous  record. 

Miscellaneous. — Cited  in  West  v.  Belding  (Cal.),  21  Pac.  1136,  and 
West  V.  Hitchcock  (Cal.),  21  Pac.  1136,  companion  cases. 

80  CaL  34-^8,  21  Pac.  1130,  PEOPLE  y.  DUNNE. 

Error  in  Ruling  on  Irrelerant  Question  is  immaterial  if  no  prejudi- 
cial error  is  committed. 

Approved  in  Wabash  Screen  Door  Co.  y.  Lewis,  184  Fed.  ^62,  in 
action  for  injuries  to  and  death  of  servant,  answer  to  hypothetical 
question  could  not  have  affected  issue  of  fact. 

80  Cal.  41-46,  22  Pac.  80,  PEOPLE  y.  MIZE. 

Instruction  Ignoring  Essmtlal  Ingredient  of  specific  intent  to  kill, 
given  on  trial  for  assault  with  intent  to  murder,  is  prejudicial  error. 

Approved  in  People  v.  Mendenhall  (Cal.),  63  Pac.  675,  instruction 
given  on  prosecution  for  assault  with  intent  to  murder,  that  the 
malice  necessary  to  make  a  killing  murder  might  be  either  express  or 
implied,  is  erroneous;  State  v.  Williams,  36  Wash.  149,  78  Pac.  782, 
instructions  silent  as  to  the  necessity  for  the  existence  of  actual  in- 
tent were  not  cured  by  the  giving  of  subsequent  conflicting  instruc- 
tions. 

To  Constitute  Assault  With  Intent  to  commit  murder,  there  must 
be  proved  the  intent  to  take  life. 
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Approved  in  State  y.  Bodriguez,  31  Nev.  343,  102  Pac.  863,  reaffirm- 
ing rule;  Lo  Toon  ▼.  Territory,  16  Haw.  355,  such  intent  may  be 
inferred  from  the  facts. 

The  Question  of  Zntent  miurt  be  Determined  by  the  jury  from  all 
the  circumstances. 

Approved  in  Horton  v.  People,  47  Colo.  254,  107  Pac.  258,  instruc- 
tion that  from  the  use  by  defendant  of  a  weapon  calculated  to  pro- 
duce death  it  should  be  presumed  death  was  intended  was  erroneous. 

Bole  That  Burden  of  Proving  Juatifioatlon  or  mitigation  shifts  to 
defendant  where  killing  is  proved  is  confined  to  murder  cases. 

Beaffirmed  in  People  v.  Jones,  150  Cal.  371,  117  Pac.  182. 

30  OaL  46-62,  13  Am.  Si  Bep.  96,  22  Pac.  67,  PEOPLE  ▼.  8WAL1C. 

Wife's  Oonaemt  to  the  Felonious  Taking  of  property  affords  thief  no 
defense. 

Approved  in  Beade  v.  De  Lea,  14  K.  M.  451,  95  Pac.  133,  upholding 
conveyance  by  husband  of  community  property  in  which  wife  did  not 
Join. 

Larceny.    See  note,  88  Am.  St.  Bep.  597. 

Interest  of  Wife  in  Community  Property.  See  note,  122  Am.  St 
Bep.  68& 

80  OaL  62-67,  22  Pac.  00,  PEOPLE  t.  DB  LAT. 

Oivlng  of  Contract  of  Indemnity  affords  no  defense  to  charge  of 
embezzlement  of  trust  funds. 

Approved  in  State  v.  Allen,  21  S.  D.  124,  110  N.  W.  93,  in  prosecu- 
tion for  embezzlement  of  carriage  and  harness,  evidence  that  a  saddle 
was  left  as  security  for  property  taken  was  properly  excluded. 

Who  may  Commit  Embeaslement.    See  note,  87  Am.  St  Bep.  46, 

80  CaL  67-60,  22  Pac.  74,  SAN  FBAN0I8C0  ▼.  IT8ELL. 

Objection  to  Veriilcaticm  of  Complaint  cannot  be  heard  in  appellate 
court  for  firat  time. 

Approved  in  Moore  v.  Hupp,  17  Idaho,  245,  106  Pac.  213,  sufficiency 
of  verification  which  omitted  the  worde  "of  his  own  knowledge"  waa 
waived;  Pryor  v.  City  of  Walkerville,  31  Mont.  624,  79  Pac.  242,  ap- 
plying rule  where  complaint  was  signed  "Sarah  A.  Pryor  (her  X 
mark)"  without  the  signature  of  a  witness. 

Mnnlclpal  Aothoritiea  have  No  Power  to  dispose  of  property  held  in 
trust  for  public  purposes. 

Approved  in  Tulare  Irr.  Dist.  v.  Collins,  154  Cal.  442,  97  Pac.  1125, 
applying  rule  to  land  held  by  irrigation  district  under  Wright  Act 
and  Bridgeford  Act  amendatory  thereof  (Stats.  1897,  p.  263),  which, 
because  of  change  in  plans  of  the  district,  became  unnecessary  to  its 
irrigation  scheme. 

Who  are  Bound  by  Judgment  for  or  against  municipality  or  other 
governmental  body  or  its  officers.    See  note,  106  Am.  St.  Bep.  209. 

80  CaL  61-^,  22  Pac  67,  BELLEOABDE  ▼.  BAN  FBANCISCO 
BBEDGE  CO. 

Where  No  undertaking  on  Appeal  has  been  filed  as  required  by  law^ 
there  is  no  appeal  to  be  dismissed. 

Beaffirmed  in  Beay  v.  Butler  (Cal.),  25  Pac.  686. 
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80  OaL  62-64,  22  Pac.  85,  ZK  B£  8KEBBBTT. 

Bxecutor  is  Only  AlMOlved  from  giving  appeal  bond  where  object  of 
appeal  is  to  protect  interests  of  estate. 

Approved  in  Eansier  ▼.  Hyndman,  18  N.  D.  199,  119  N,  W.  545, 
applying  rule  to  one  who  appealed  from  order  revoking  probate  of 
will,  and  also  his  letters  of  administration. 

OmiflBion  to  Make  an  Order  cannot  be  corrected  by  order  nunc  pro 
tunc  after  time  for  making  it  has  expired. 

Approved  in  Klein  v.  Southern  Pac.  Co.,  140  Fed.  216,  discussing 
entry  nunc  pro  tunc  oif  order  extending  time  for  filing  motion  for  new 
trial,  where  no  such  order  was  actually  made  in  court. 

Order  IMapMiBlng  With  Security  on  Appeal  must  be  mad«  within 
the  time  allowed  for  filing  the  bond. 

Approved  in  Crowley  v.  Superior  Court,  10  Cal.  App.  346,  101  Pac. 
936,  party  excepting  to  sufficiency  of  sureties  on  appeal  bond  may 
waive  their  justification,  provided  such  waiver  is  made  within  five 
days;  Village  of  Hailey  v.  Eiley,  13  Idaho,  754,  92  Pac.  757,  stipu- 
lations between  pounsel  extending  time  to  file  briefs,  made  after 
expiration  of  time  to  file  undertaking  on  appeal,  did  not  waive 
such  filing. 

80  OaL  65-68^  22  Pac.  69,  DANOIiASDE  ▼.  BUAS. 

If  Acknowledgment  of  Instnunent  waa  Made  as  required  by  statute, 
certificate  of  officer  is  not  necessary  to  its  validity. 

Approved  in  Cordano  v.  Wright,  159  Cal.  615,  115  Pac.  229,  apply- 
ing rule  where  certificate  of  acknowledgment  to  instrument  set  up 
in  answer  failed  to  show  that  acknowledgment  was  taken  as  re- 
quired by  statute,  but  ite  due  execution  was  admitted  by  failure  to 
file  affidavit  of  denial  aa  provided  by  section  448  of  the  Code  of  Civil 
Procedure. 

80  Oal.  66-71,  22  Pac.  66,  ONTABIO  STATS  BANK  ▼.  TIBBITa 

Failure  of  Corporation  to  File  Copy  of  its  articles  is  mere  matter 
in  abatement  of  action,  to  be  specially  pleaded. 

Approved  in  White  Sewing  Machine  Co.  v.  Peterson,  23  Okl.  362, 
100  Pac.  513,  it  is  not  necessary  to  statement  of  cause  of  action  by 
foreign  corporation  that  complaint  allege  performance  of  statutory 
conditions  precedent  to  doing  business  in  the  state. 

Distinguished  in  Valley  Lumber  Co.  v.  Driessel,  13  Idaho,  672,  93 
Pac.  768,  15  Ll  B.  A.  (n.  s.)  299,  complaint  by  foreign  corporation 
must  show  compliance  with  statutes  and  Constitution  relative  to 
designating  agent  on  whom  process  may  be  served,  in  order  to  state 
cause  of  action. 

Matter  in  Abatement  Must  be  Specially  Pleaded,  or  such  defense 
is  waived. 

Approved  in  Biverdale  Mining  Co.  v.  Wicks,  14  Cal.  App.  531,  112 
Pac.  898,  where  amendment  to  answer  setting  up  failure  to  file  copy 
of  articles  of  incorporation  was  allowed  on  condition  plaintiff  might 
show  such  filing  before  close  of  case,  it  was  properly  allowed  to  show 
its  capacity  to  maintain  action;  Clark  v.  Oregon  etc.  B.  B.  Co.,  29 
Mont.  320,  74  Pac.  735,  where  defendant  answered  in  abatement  for 
misnomer,  action  of  court  in  rendering  judgment  on  merits  without 
disposing  of  plea  in  abatement  was  erroneoua. 
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80  Otl.  71-74,  22  Pac.  70,  ESTATE  OF  ABMSTBONa. 

WImh  Homestead  wae  Sheeted  During  Life  of  decedent,  one  may  be 
set  apart  for  eurviving  spouse  thoagh  there  are  no  minor  ehildren. 

Beaffirmed  in  Estate  of  Hessler,  2  Gof.  Prob.  359. 

80  CaL  74-78,  21  Pac.  1134,  QEEENWOOD  T.  ADAMa 

Application  to  File  Supplemental  Answer  is  addressed  to  sonnd  dis- 
cretion of  the  court. 

Approved  in  Beed  Ss  Go.  t.  HarshaJl,  12  Gal.  App.  704,  108  Pae. 
722.  upholding  refusal  of  court  after  trial  and  submission  of  cause 
to  allow  filing  of  amended  answer  setting  up  failure  of  foreign  cor- 
poration to  file  with  Secretary  of  State  designation  of  person,  on 
whom  process  can  be  served. 

Purchaser  Under  Void  Tax  Sale  acquires  no  rights. 

Approved'  in  Wright  v.  Fox,  150  Gal.  081,  89  Pac.  833,  assessment 
of  city  lote  which  failed  to  designate  city  or  town,  being  void,  all 
subsequent  proceedings  were  likewise  void;  Hotehkiss  v.  Hansberger, 
15  Gal.  App.  612,  013,  115  Pac.  961,  owner  of  property  was  entitled 
to  decree  quieting  his  title  against  purchaser  at  void  tax  sale  without 
first  paying  him  taxes,  penalties  and  costs  paid  for  the  land. 

80  CaL  7&-80,  22  Pac.  71,  WHTTING  ▼.  GABBNEB. 

In  Description  by  Eeference  to  Map  and  survey,  survey  controls 
in  case  of  discrepancy. 

Approved  in  Smith  v.  Glenn  (Gal.),  62  Pac.  183,  upholding  ex- 
clusion of  field-notes  and  memorandum-book  of  surveyor,  where  there 
was  no  evidence  of  any  discrepancy  between  map  and  field-notes; 
Staub  V.  Hampton,  117  Tenn.  730,  101  8.  W.  782,  survey  of  land 
intended  to  be  conveyed  controlled  description,  though  such  land  was 
not  included  in  calls  of  deed. 

80  OaL  81-82,  22  Pac.  69,  GBJEENBEBG  ▼.  HOFF. 

Where  Fndings  of  Jury  on  Special  Issnes  are  not  signed,  they 
are  ineffectual   for  any  purpose. 

Disapproved  in  Stanard  v.  Sampson,  23  Okl.  29,  99  Pac.  802, 
where  party  against  whom  special  issues  were  found  failed  to  object 
to  receiving  of  same  unsigned,  nor  made  request  that  same  be  signed, 
he  waived  right  to  complain  of  error. 

80  OaL  82-86,  22  Pac.  61,  MABSHALL  ▼.  HANCOCK. 

Party  Asking  Question  WMch  Does  not  Indicate  whether  answer 
will  be  material,  must  make  offer  of  what  he  expects  to  prove. 

Approved  in  Norman  v.  Hopper,  38  Wash.  420,  80  Pac.  552,  where 
record  does  not  show  that  answers  to  questions  relating  to  negotia- 
tions leading  up  to  contract  of  sale  were  material,  error  will  not  bo 
presumed. 

Admissibility  of  Evidence  Given  in  Former  trial  in  civil  case.  See 
note,  91  Am.  St.  Bep.  200. 

Competency  of  Handwritings  as  Standards  for  comparison.  See 
note,  63  L.  B.  A.  435. 

80  CaL  86-90,  22  Pac.  76,  DEAB  ▼.  VABNX7M. 

In  Absence  of  Acts  Ampunting  to  Duress,  payment  of  a  tax  is 
voluntary  though  made  under  protest. 
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Approved  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App. 
759,  103  Pac.  94Z,  discussing  what  would  constitute  coercion  sufficient 
to  render  payments  involuntary  in  transaction  whereby  biscuit 
company,  after  ezpiratio^n  of  its  contract,  was  obliged  to  pay  a 
higher  price  than  formerly  for  much  needed  boxes;  Decker  ▼.  Perry 
(Cal.),  35  Pac.  1019,  complaint  which  fails  to  show  that  no  sale 
of  the  property  had  been  advertised  or  otherwise  threatened  before 
illegal  assessment  was  paid  does  not  state  a  cause  of  action;  Louis- 
ville V.  Becker,  139  Ky.  22,  129  8.  W.  313,  where  taxes  illegally 
assessed  were  paid  before  city  could  enforce  their  payment  or  im- 
pose penalty,  in  order  to  obtain  rebate  allowed  by  law,  such  payment 
was  voluntary. 

Becovery  Back  of  Voluntary  Payment.  See  note,  94  Am.  St  Bep. 
428,  442. 

80  Oal.  90-108,  18  Am.  St  Bep.  101,  22  Pac.  67,  lEABNB  ▼.  OLHEY. 

Contract  of  Bale  In  Legal  Effect  made  by  principal  cannot  be 
repudiated  on  ground  agent  had  no  written  authority  to  sell. 

Distinguished  in  Thomas  v.  Bogers,  108  Miun.  134,  133  Am.  St 
Bep.  421,  121  N.  W.'6dl,  oral  direction  to  agent  to  accept  an  offer 
of  purchase  does  not  preclude  principal  from  insisting  contract  of 
sale  was  invalid  for  want  of  written  authority  in  agent  to  sell. 

In  Order  to  Bind  Principal,  ratification  of  unauthorized  acts  of 
agent    must  be  with  full  knowledge  of  the  facts. 

Approved  in  McGlassen  v.  Tyrrell,  5  Ariz.  54,  44  Pac.  1088,  ac- 
ceptance of  interest  on  note  paid  in  advance  to  agent,  without  knowl- 
edge it  was  advance  interest,  did  not  ratify  act  of  agent  not 
authorized  to  accept  it  and  release  surety. 

80  Cal.  104^110,  22  Pac.  64,  DUNN  ▼.  MA0E3SY. 

Attachment  may  Issue  in  Action  for  damages  for  breach  of  eon- 
tract  where  the  damages  are  ascertainable. 

Approved  in  Hale  Bros.  v.  Milliken,  142  Cal.  139,  75  Pac.  655, 
upholding  rule  where  the  damages  claimed  were  for  delay  of  three 
months  in  performance  of  contract  to  deliver  steel  for  a  building; 
Boss  V.  Gold  Bidge  Min.  Co.,  14  Idaho,  694,  695,  95  Pac.  824,  agree- 
ment to  sell  twenty-five  thousand  shares  of  stock  after  the  1st  of 
September,  1906,  at  five  cents  a  share  clear,  is  a  contract  for  the 
direct  payment  of  money. 

Agent  is  Liable  for  Breach  of  Contract  to  sell  property  for  specified 
sum  within  specified  time. 

Approved  in  Sprague  v.  Hart;  li  Cal.  App.  786,  106  Pac.  592, 
contract  to  resell  land  and  repay  plaintiff  payments  made  by  her  on 
account  of  its  purchase  was  not  an  agreement  to  repay  only  on 
condition   of  resale. 

80  OaL  114-118,  13  Am.  St  Bep.  112,  22  Pac.  53,  FBESNO  CANAI» 
ETC.   CO.   v.   EOWELL. 

A  Covenant  Does  not  Bon  With  Land  unless  contained  in  some 
grant   thereof. 

Approved  in  Pomona  Land  etc.  Co.  v.  San  Antonio  Water  Co., 
152  Cal.  627,  93  Pac.  8S5,  applying  rule  in  action  to  determine  Con- 
flicting claims  of  water  companies  under  contract  to  save  and 
develop  natural  flow  of  a  stream  which  should  be  divided  at  a  dam; 
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Hurztlial  ▼.  Boom  Co.,  53  W.  Ya.  93,  97  Am.  St.  Bep.  954,  44  S.  E. 
522,  eovenant  to  maintain  and  repair  dams  to  supply  water  to  mill 
and  prevent  accumulation  of  trash  in  mill-race,  is  not  a  eovenant 
real. 

What  Covenants  Bun  With  the  Land.  See  note,  82  Am.  St.  Bep. 
669,  684. 

Liability  of  Grantee  on  Covenants  and  conditions  in  deed.  See 
note,  126  Am.  St.  Bep.  a73. 

Water  Company's  Lien  for  Water  furnished  to  land  is  not  dependent 
upon  use  of  the  water. 

Approved  in  Fresno  Canal  &  Irr.  Co.  v.  Hart,  152  Cal.  451,  453,  92 
Pac.  1010, 1011,  upholding  rule  in  suit  on  written  contract  fOr  furnish- 
ing water,  where  question  was  when  payments  were  to  commence. 

Agreement  to  TbXb  Water  for  Use  of  land  creates  a  lien  enforce- 
able against  the  land  in  hands  of  a  subsequent  owner. 

Approved  in  Fresno  Canal  etc.  Co.  v.  Park,  129  Cal.  450,  62  Pac.  88, 
upholding  contract  whereby  water  company  agreed  to  furnish  water 
for  irrigation  purposes,  the  water  right  to  be  appurtenant  to  the 
land,  where  no  rates  had  been  fixed  by  board  of  supervisors. 

Distinguished  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  728, 
93  Pac.  863,  15  L.  B.  A.  (n.  s.)  359,  agreement  by  water  company 
to  furnish  water  to  land  owner  from  a  river  through  its  canal 
created  no  lien  on  the  canal  but  was  an  agreement  for  sale  of  real 
property  binding  on  successor  of  company. 

80  Cal.  122-129,  22  Pac.  126,  PEOPLE  ▼.  0L8EN. 

Homicide  in  Commission  of  Unlawful  Act.  See  notes,  68  L.  B.  A. 
193;  63  L.  B.  A.  355,  357,  358,  367. 

80  Cal.  12^132,  22  Pac.  124,  PEOPLE  ▼.  STEWART.' 
"Slight  Evidence"  will  not  Justify  a  verdict  of  guilty. 
Approved  in  Painter  v.  Painter  (Cal.),  36  Pac.  868,  in  suit  against 
surviving  partner  for  accounting,  unsupported  opinion  of  expert  wit- 
ness  that   irregularities  found   in   books   were   indicative   of   fraud 
did  not  create  substantial  conflict. 

80  Cal.  132-136,  22  Pac.  74,  I>E  CAZABA  ▼.  OBENA. 

Mortgagor  cannot  Qniet  Title  to^  mortgaged  property  without  pay- 
ing his  debt,  though  debt  be  barred  by  statute  of  limitations. 

Approved  in  Pottkamp  v.  Buss  (Cal.),  31  Pac.  1122,  reaffirming  rule; 
Puckhaber  v.  Henry,  152  Cal.  423,  125  Am.  St.  Bep.  75,  93  Pac.  116, 
pledgee  of  life  insuralice  policy  had  right  to  collect  amount  thereof 
from  insurer,  where  personal  representative  of  beneficiary  claimed 
same  on  ground  indebtednese  due  pledgee  was  barred;  Cameron  v. 
Ah  Quong,  8  Cal.  App.  313,  96  Pac.  1026,  in  action  of  ejectment 
against  tenant  in  possession,  where  complaint  in  intervention  of 
mortgagee  failed  to  state  a  cause  of  action,  judgment  in  his  favor 
could  not  be  upheld;  Bacon  v.  Bice,  14  Idaho,  114,  93  Pac.  512,  in 
action  to  quiet  title,  where  tax  certificates  introduced  by  defendant 
established  a  lien,  plaintiff  could  not  recover  without  discharging 
same;  Tracy  v.  Wheeler,  15  N.  D.  250,  107  N.  W.  69,  6  L.  B.  A. 
(n.  8.)  516,  refusing  to  cancel  mortgage  where  proceedings  for  fore- 
closure were  barred,  unless  debt  be  first  paid. 

Distinguished  in  Marshutz  v.  Seltzor,  5  Cal.  App.  143,  89  Pac.  878, 
in  action  to  quiet  title,  defendant  mortgagee  cannot  obtain  affirma- 
tive relief  upon  a  cross-complaint  setting  up  such  outlawed  mortgage. 
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Qaietlng  Title  u  Against  Barred  Encumbrance.  See  note,  6  L.  R. 
A.  (n.  8.)  517,  519. 

OonYeyance  of  Land  to  Secure  Payment  of  money  does  not  paas  the 
legal  title. 

'  Approved  in  Murdoek  y.  Clarke  (Cal.),  24  Pae.  274,  upholding  rule 
where  grantee  was  put  in  possession  under  agreement  to  account 
for  rents  and  profits. 

80  Cal.  135-138,  22  Pac.  70,  YlOtlAN  ▼.  LINKLETTEB. 

Gross  Oarelessneas  of  Itself  will  not  warrant  a  verdict  for  ex- 
emplary damages. 

Approved  in  Davis  v.  Hearst,  160  Cal.  173,  116' Pac.  543,  instruction 
in  libel  case  that  malice  in  law  consisted  in  that  which  law  regards 
as  sufficient  invasion  of  plaintiff's  rights  to  sustain  exemplary  dam- 
ages or  willful  disregard  of  plaintiff's  rights,  is  erron«ous;  Lothrop 
V.  Golden  (Cal.),  57  Pac.  3^,  in  action  for  conversion,  instruction 
authorizing  award  of  exemplary  damages  if  taking  was  unlawful, 
though  erroneous,  did  not  mislead  the  jury. 

80  OaL  139-141,  22  Pac.  72,  LEVEBONE  ▼.  HILDBETH. 

One  Who  Signs  a  Note  After  its  execution,  without  new  considera- 
tion, is  not  liable  thereon. 

Reaffirmed  in  Leverone  v.  Hildreth  (CaL),  42  Pac.  318. 

80  CaL  144-146,  22  Pac.  71,  DE  PEDBOBENA  ▼.  SX7PEBI0B  OOUBT. 

Decree  of  Dlstribntion  is  Subject  to  direct  attack. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  486,  S9  Pac.  320,  upholding 
review  by  a  court  of  equity  of  a  decree  of  distribution  given  by 
reason  of  mistake. 

80  Oal.  146-153,  22  Pac.  82,  GOLDMAN  ▼.  BASHOBE. 

AflslgnmentB  of  Error  must  be  Supported  by  substantive  part  of 
bill  of  exceptions. 

Approved  in  Estate  of  Higgins,  156  Cal.  266,  104  Pac.  10,  uphold- 
ing rule  where  only  reference  to  instructions  complained  of  was  in 
assignments  of  error  at  close  of  bill. 

80  Cal.  163-160,  22  Pac.  129,  PEOPLE  ▼.  OABBOLL. 

Conducting  »  Banking  Game  not  Played  for  money  constitutes  no 
offense. 

Approved  in  Ex  parte  Williams  (Cal.  App.),  87  Pac.  566,  to  set 
up  and  operate  a  slot-machine  is  not  criminal  unless  same  is  played 
for  money,  checks,  or  other  representative  of  value;  Proctor  v.  Terri- 
tory, 18  Okl.  382,  92  Pac.  391,  information  which  failed  to  charge 
owner  and  operator  of  an  open  gambling-room  with  conducting 
games  for  money    failed  to  charge  a  public  offense. 

Operating  Any  Device  <a  Which  Money  is  hazarded  is  conducting 
a  banking  game. 

Approved  in  State  v.  Hunter,  106  La.  189,  30  So.  262,  discussing 
what  is  meant  by  a  "banking-house";  State  v.  Duncan,  40  Mont.  535, 
107  Pac.  511,  information  need  not  state  the  particular  name  of  the 
game  of  chance  played. 

In  Absence  of  Specification  of  Intnfflclency  of  evidence  to  prove 
venue,  question  of  venue  of  offense  charged  is  not  presented. 
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Approved  in  People  ▼.  Connelly  (Cal.)}  38  Pae.  43,  where  evidence 
in  bill  of  exceptions  tended  to  prove  where  money  was  received  and 
converted,  venue  waa  sufficiently  proved. 

80  OaL  160-165,  22  Pac.  127,  549,  PEOPI^B  T.  BUSHTON. 

FUglit  of  a  Penon  Immediately  after  committing  a  crime  is  a 
circumstance  tending  to  prove  guilt. 

Beaffirmed  in  People  v.  Coxe  (Cal.)i  66  Pac.  725. 

Every  Person  Is  Presumed  to  Intend  what  his  acts  indicate  to 
have  been  his  intention. 

Approved  in  People  v.  Petruzo,  13  Cal.  App.  580,  110  Pac.  328, 
where  there  was  no  controversy  as  to  intent  to  kill,  it  was  error 
to  instruct  jury  guilt  would  follow  from  such  intention;  People  v. 
Grill,  3  Cal.  App.  519,  86  Pac.  615,  instruction  in  homicide  case  as 
to  intent  was  prejudicial  to  defendant  in  taking  away  from  jury 
question  of  accidental  killing. 

Homicide  by  Misadventure.    See  note,  3  L.  B.  A.  (n.s.)  1155. 

Witness  may  be  Impeached  by  Evidence  that  he  has  made  at 
other  times  statements  inconsistent  with  his  testimony. 

Approved  in  Lanigan  v.  Neely,  4  Cal.  App.  777,  89  Pac.  448,  up- 
holding impeachment  of  witness  by  reference  to  his  deposition  taken 
before  the  trial  which  had  been  transcribed,  but  not  read  or  sub- 
scribed by  the  witness. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82 
Am.   St.   Bep.  46. 

One  Charged  With  Mnrder  is  only  required  to  produce  such  evi- 
dence as  will  create  a  reasonable  doubt  as  to  his  guilt. 

Approved  in  People  v.  Eubanks,  86  Cal.  297,  24  Pac.  1015,  and 
State  V.  Crean,  43  Mont.  55,  114  Pac.  606,  both  reaffirming  rule; 
People  V.  Button  (Cal.),  38  Pac.  202,  applying  rule  where  one  ac- 
cused of  murder  commenced  the  combat  but  tried  in  good  faith  to 
withdraw  before  the  homicide;  People  v.  Morris,  3  Cal.  App.  7,  84 
Pac.  465,  in  prosecution  for  rape,  instruction  leading  jury  to  believe 
defense  of  alibi  must  be  proved  by  a  preponderance  of  evidence  was 
objectionable;  Anderson  v.  Territory,  9  Ariz.  54,  76  Pac.  637,  in- 
struction charging  jury  it  was  necessary  for  defendant  to  establish 
his  claim  of  self-defense  "by  a  preponderance  of  the  evidence  "  was 
erroneous;  State  v.  Hazlet,  16  N.  D.  434,  113  N.  W.  377,  applying 
rule  to  instruction  relative  to  burden  of  proof  as  to  questions  of 
excusable    and    justifiable*  homicide. 

Applicability  of  Bnle  of  Seasonable  Doubt  to  self-defense  in  homi- 
cide.    See  note,  19  L.  B.  A.  (n.  s.)  490. 

80  Cal.  166-181,  22  Pac.  86,  IN  BE  BOSE. 

Administrator  Is  Entitled  to  Necessary  traveling  expenses  in- 
curred in  transacting  business  of  estate. 

Beaffirmed  in   Bice  v.  Tilton,  14   Wyo.   116,  82  Pac.  580. 

Advances  Made  to  Heirs  by  Administrator  cannot  be  charged  as 
expenses  of  administration. 

Approved  in  Elizalde  v.  Murphy,  4  Cal.  App.  116,  87  Pac.  246, 
in  action  on  the  bond  of  a  deceased  administrator,  he  was  not  en- 
titled to  credit  for  payments  made  to  widow  as  part  of  her  dis- 
tributive share. 

Administrator  Is  not  Entitled  to  His  Commissions  until  settlement 
of  his  final  account. 
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Approved  in  Estate  of  Hite,  155  Cal.  459,  101  Pac.  452,  the  same 
rule  is  applicable  to  attorney's  fees  so  far  as  the  ordinary  probate 
proceedings  are  concerned. 

Administrator  Who  Carries  on  Business  of  deceased  does  so  at  his 
own  risk. 

Approved  in  Copeland  v.  Fifield,  180  Mass.  224,  62  N.  E.  250,  in 
action  brought  bj  creditor  of  a  deceased  person,  assets  in  hands  of 
administrator  which  accrued  from  continuance  of  business  of  intestate 
were  new  assets  not  barred  by  two  years*  limitation. 

There  la  No  Distinction  Between  a  judgment  and  a  final  judgment. 

Approved  in  Mak-Saw-Ba  Club  v.  Coffin,  169  Ind.  211,  82  N.  E. 
463,  judgment  for  costs  in  favor  of  public  ditch  construction  com- 
missioner against  land  owner  was  not  a  final  judgment  from  which 
appeal  could  be  taken;  Forrester  v.  Boston  etc.  Min.  Co.,  29  Mont. 
408,  74  Pac.  1093,  in  action  hj  stockholders  to  declare  transfer  by 
directors  void,  the  fact  that  the  decree  allowing  attorney's  fees  to 
plaintiffs  contained  a  provision  for  an  accounting  did  not  render 
the  allowance  of  attorney's  fee  premature. 

80  Cal.  181-188,  22  Pac  76,  laAKESIDE  DITCH  CO.  ▼.  CBANB. 

In  Absence  of  Denial  of  Allegation  that  defendant  has  diverted 
water  from  plaintiff,  refusal  of  proof  that  water  was  diverted  by 
other  ditches  later  in  time  of  diversion  than  ditches  of  either  party 
is  proper. 

Approved  in  Carnes  v.  Dalton,  56  Or.  606,  110  Pac.  174,  where 
grantee  of  right  to  use  irrigation  ditch  to  convey  water  in  excess 
of  stated  amount  required  for  use  of  grantors  depleted  water,  one 
of  grantors  may  sue  without  making  other  grantors  parties. 

Acts  Constitating  Adyerse  Use  of  water  right  must  be  of  such  a 
nature  as  to  give  rise  to  cause  of  action-. 

Approved  in  Perry  v.  Calkina,  159  Cal.  178,  113  Pac.  138,  use  of 
water  diverted  from  a  natural  stream  by  lower  riparian  appropriator 
is  not  adverse  to  upper  user. 

PrescriptiTe  Title  to  Water.    See  note,  93  Am.  St.  Bep.  718. 

Finding  as  to  Extent  of  Appropriation  of  water  should  be  specific 
as  to  quantity. 

Approved  in  Bogers  v.  Overaeker,  4  Cal.  App.  340,  87  Pac. 
1110,  judgment  enjoining  defendant  from  diverting  water  which 
gave  no  information  as  to  quantity  of  water  due  plaintiff  was 
fatally  defective. 

Where  De  Facto  Existence  of  Corporation  is  shown,  its  existence 
cannot  be  collaterally  questioned. 

Approved  in  Beclamation  Dist.  v.  McPhee,  13  Cal.  App.  388,  109 
Pac.  1108,  upholding  rule  in.  action  to  foreclose  lien  of  an  assess- 
ment  levied  by  a  reclamation  district. 

Presumption  as  to  Incorporation.    See  note,  22  L.  B.  A.  278. 

Miscellaneous.-^— Cited  in  Settlers'  Ditch  Co.  v.  Hayes  (Cal.),  22 
Pac.  1152. 

80  CaL  189-194,  22  Pac.  62,  HEILBBOK  ▼.  THE  76  LAND  AND 
WATEB  CO. 

Diversion  of  Surplus  Water  will  not  be  enjoined  when  no  lower 
proprietor  will  be  Injured  thereby. 

Distinguished  in  Huffner  v.  Sawday,  153  Cal.  93,  94  Pac.  427, 
judgment   enjoining  diversion   could  not  be   complained   of  because 
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it  did  not  reserye  right  to  flood  watero,  whero  ploadings  raised  no 
isBtie  as  to  right  to  take  flood  waters;  Anaheim  Union  Water  Co. 
Y.  Fuller,  150  Gal.  334,  8S  Pae.  9S1,  11  L.  B.  A.  (n.  b.)  1062,  lower 
riparian  owner  may*  enjoin  unlawful  diversion  by  nonriparian  ap- 
propriators  in  order  to  preserve  his  riparian  right. 

Bight  of  Biparian  Owner  to  Prevent  diversion  of  flood  water.  See 
note,  22  L.  B.  A.  (n.  s.)  302. 

Bach  Biparian  Owner  has  Bi^t  to  a  reasonable  use  of  the  water 
on  his  land. 

Approved  in  Turner  ▼.  James  Canal  Co.,  155  Gal.  95,  132  Am.  St. 
Bep.  59,  90  Pac.  525,  22  Ij.  B.  A.  (n.  s.)  401,  upper  riparian  owner 
is  entitled  to  reasonable  use  of  stream,  although  such  use  may  in- 
terfere with  right  of  lower  proprietor. 

Correlatiye  Bights  of  Upper  and  Iiowar  proprietors  as  to  use  and 
flow  of  stream.     See  note,  41  L.  B.  A.  739. 

Preacriptiye  Title  to  Water.    See  note,  93  Am.  St.  Bep.  725. 

Power  to  Orant  Mandatory  Injonctiona.    See  note,  20  Ik  B.  A.  164. 

80  OaL  19&-198,  22  Pac.  84,  BOOABT  ▼.  OBOSBY. 

Principal  la  Liable  to  Vendee  for  deposit  made  on  purchase  price 
of  land. 

Approved  in  Larson  v.  O'Hara,  98  Minn.  75,  116  Am.  St.  Bep. 
342,  107  K.  W.  823,  where  eontract  of  sale  was  unenforceable  be- 
eause  agent  was  without  authority  to  execute  it,  principal  was 
nevertheless  liable  for  deposit  money  in  hands  of  su<!h  agent. 

Bight  to  Becover  from  Agent  Money  paid  him  for  principal  See 
note,  23  L.  B.  A.  (n.  s.)  554,  555,  558. 

80  OaL  190-200,  22  Pac.  66,  PEOPLE  ▼.  GOODHUE. 

A  Judgment  cannot  be  Vacated  on  motion  after  expiration  of  six 
months. 

Approved  in  People  v.  Harrison  (Gal.),  22  Pae.  1143,  reaiSLrming 
rule;  Estate  of  Welch,  3  Gof.  Prob.  305,  applying  rule  to  order  for 
family  aUowanee. 

Belief  from  Judgments  Bendered  on  publication  of  proeess.  See 
note,  16  L.  B.  A.  301. 

80  OaL  201-204,  22  Pac.  146,  IN  BE  FIL  KL 

JndgmMit  of  Imprisonment  Unauthorized  in  part  can  be  enforced 
as  to  portion  court  had  right  to  pronounce. 

Approved  in  In  re  Sullivan,  3  Gal.  App.  195,  84  Pac.  781,  judg- 
ment imposing  fine  for  assault  with  deadly  weapon,  and  also  direct- 
ing imprisonment  as  means  of  enforcing  payment,  was  valid  as  to 
the  fine. 

Distinguished  in  Matter  of  Smith,  152  Gal.  568,  93  Pac.  192, 
judgment  pronounced  on  holiday  which  was  void  for  purpose  of 
committing  prisoner  to  state  prison  was  not  valid  for  purpose  of 
vacating   bench   warrant    issued   on   filing   of   information. 

Character  of  Contempt  for  Violation  of  injunction  to  protect  private 
rights.     See  note,  13  L.  B.  A.  (n.  s.)  594. 

Bight  to  Compel  Prisoners  to  Labor.    See  note,  27  L.  B.  A.  596. 

80  Cal.  205-207,  22  Pac.  139,  PEOPLE  ▼.  ANDEBSON. 

Presumption  of  Ownership  ftom  Possession,  if  uncontradicted,  is 
accepted  as  matter  of  proof. 
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DiKtingniBhed  in  People  v.  Cleary,  1  Cal.  App.  52,  81  Pac.  754, 
where  indictment  failed  to  allege  the  ownership  of  money  stolen, 
it  could  n«t  be  aided  by  the  presumption  of  ownership  from  pos- 
session. 

Nature  and  Elements  of  Crime  of  robbery.  See  note,  135  Am.  St. 
Bep.  481. 

Bobbery  by  Taking  from  One  Property  belonging  to  another.  See 
note,  67  L.  B.  A.  344. 

80  OaL  20a-211,  13  Abl  St.  Bep.  116,  22  Pac.  141,  IN  BE  AOXEB- 
MAN. 

Upon  Death  of  Either  Sponae,  homestead  selected  from  community 
property  vests  in  the  survivor. 

Approved  in  Estate  of  Clavo,  6  Cal.  App.  777,  93  Pac.  295,  home- 
stead which  vested  absolutely  in  husband  on  death  of  his  former 
wife  could  not  continue  as  a  homestead  for  benefit  of  second  wife; 
Fisher  v.  Bartholomew,  4  Cal.  App.  583,  88  Pac.  609,  title  of  sur- 
viving spouse  to  homestead  property  was  not  affected  by  probate 
sale  had  under  mortgage  claim  presented  to  administrator. 

Property  cannot  be  Set  Apart  as  homestead  which  could  not  have 
been  dedicated  as  such  immediately  preceding  death  of  deceased. 

Distinguished  in  Estate  of  Pohlmann,  2  Cal.  App.  362,  84  Pac. 
355,  probate  court  is  authorized  to  set.  apart  any  portion  of  estate 
which  is  suitable  for  *  homestead,  though  deceased  never  resided 
upon  dt. 

80  Cal.  211-216,  13  Am.  St.  Bep.  118,  22  Pac.  140,  PEOPLE  ▼. 
DUNN. 

Powers  Conferred  on  AdministratlTe  Agencies  for  purpose  of  aid- 
ing in  execution  of  purpose  of  legislature  ia  not  a  delegation  of 
legislative  functions. 

Approved  in  State  v.  Bryan,  50  Fla.  370,  39  So.  954,  upholding 
act  delegating  selection  of  place  of  location  of  University  of  Florida 
to  state  board  of  education  and  state  board  of  control;  Codman  v. 
Crocker,  203  Mass.  155,  89  N.  E.  180,  25  L.  R.  A.  (n.  s.)  980,  up- 
holding act  leaving  it  to  a  commission  to  determine  by  which  of 
two  designated  routee  a  railway  tunnel  should  be  constructed;  Evers 
V.  Hudson,  36  Mont.  152,  92  Pac.  468,  upholding  act  designating 
those  electors  favoring  the  establishment  of  a  county  free  high 
school  as  the  persons  wfio  shall  determine  the  location  of  such 
school;  Davenport  v.  Elrod,  20  S.  D.  577,  107  N.  W.  836,  upholding 
act  authorizing  state  capitol  commission  to  procure  construction  of 
capitol  building;  State  v.  Evans,  122  Tenn.  192,  122  S.  W.  83,  up- 
holding amendment  to  act  coreating  office  of  county  superintendent 
of  schools  which  provided  board  of  education  should  ascertain 
whether  applicants  were  qualified. 

Act  to  Provide  Site  for  Home  for  feeble-minded  children  and  to 
erect  buildings  thereon  has  but  one  purpose. 

Approved  in  State  v.  Gordon,  223  Mo.  25,  122  S.  W.  1014,  proposi- 
tion to  incur  indebtedness  for  school  district,  part  to  be  used  in 
building  school  house  in  one  ward  and  remainder  in  repairing  school- 
house  in  another  ward,  embraced  a  single  subject. 
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Validity  of  Statute  or  Ordinance  authorizing  levy  of  taxes,  in- 
curring indebtedness,  or  appropriation  of  money,  for  two  or  mora 
purposea.     See  note,  14  L.  R.  A.  (n.  s.)  &20. 

OoncluslTenais  of  Enrolled  BUI.    See  note,  23  L.  R.  A.  347. 

80  Cat  216-219,  22  Pac.  138,  EX  PARTE  CHAMBERa 
Statute  Providing  for  Adoption  of  minor  children  must  be  atrietlj 

pursued. 

Approved  in  Estate  of  Ronton,  d-  Cof.  Prob.  526,  reaffirming  rule; 

Ferguson  v.  Herr,  64  Neb.  657,  90  N.  W.  628,  adopted  child  does 

not  inherit  from  foster  parenta  in  absence  of  statement  by  foster 

parents  clearly  indicating  such  intention. 

80  Oal.  220-229,  22  Pac.  143,  PROLL  t.  DUNK. 

The  OonatLtation  Proyidea  for  No  Set  Perm  of  words  in  which  ap- 
propriations shall  be  made. 

Approved  iiv  State  v.  Eggera,  29  Nev.  480,  91  Pac.  822,  16  L.  R. 
A.  (n.  8.)  630,  act  creating  state  industrial  an^  publicity  commission 
made  a  sufficient  appropriation  for  salary  of  chairman;  Menefee  t. 
Askew,  as  Okl.  628,  107  Pac.  161,  applying  rule  to  appropriation  aa 
to  salary  and  traveling  expenses  of  game  and  fish  warden. 

80  OaL  233-236^  13  Am.  St.  Rep.  122,  22  Pac.  173,  PEOPLE  ▼. 
PREEMAN. 

The  Power  of  Appointment  to  Office  is  not  essentially  an  executive 
function. 

Approved  in  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  746,  act  provid- 
ing that  governor,  lieutenant-governor  and  attorney  general  shall 
constitute  railroad  board  for  purpose  of  appointing  members  of  rail- 
road commission  thereby  created  is  a  valid  exercise  of  legislative 
power;  Cox  v.  State,  72  Ark.  98,  105  Am.  St.  Rep.  17,  78  S.  W.  756, 
upholding  act  providing  for  the  appointment  by  the  legislature  of  a 
state  capitol  commission;  Attorney  General  v.  Bolger,  128  Mich.  360, 
S7  N.  W.  368,  upholding  act  abolishing  board  of  commissioners  of 
parks  appointed  by  mayor,  and  providing  for  single  commissioner 
to  be  appointed  by  city  council;  Territory  v.  Albright,  12  N.  M.  323, 
78  Pac.  213,  and  Territory  v.  Gutierrez,  12  N.  M.  284,  78  Pac.  148, 
both  holding  void  Laws  of  1903,  page  38,  chapter  27,  section  3,  aS 
amended  by  chapter  49,  page  80,  ousting  existing  officers  and  ap- 
pointing new  ones  to  take  their  places;  State  v.  Nash,  66  Ohio 
St.  619,  64  N.  E.  560,  where  duty  of  making  appointment  to  fill  va- 
cancy in  office  of  lieutenant-governor  is  conferred  on  governor,  man- 
damus will  issue  commanding  him  to  perform  such  duty;  Richard- 
son V.  Young,  122  Tenn.  498,  521,  125  S.  W.  669,  675,  upholding  act 
providing  state  board  of  elections  shall  be  elected  by  joint  vote 
of  both  houses  of  the  General  Assembly,  instead  of  by  the  governor; 
In  re  Appointment  of  Reviser,  141  Wis.  615,  124  N.  W.  678,  upholding 
Laws  of  1909,  chapter  546,  providing  for  appointment  of  a  reviser 
of  the  statutes  by  the  state  library  trustees. 

Power  of  Appointment  to  Public  Office.  See  note,  105  Am.  St. 
Rep.  21. 

80  CaL  237-243,  22  Pac.  167,  SIMPSON  T.  SIMPSON. 

Effect  af  Divorce  on  Homestead  Righta.  See  note,  23  L.  R.  A. 
240. 

n  Oal.  Notes— 25 
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80  Oal.  24&-253, 13  Am.  St.  Bap.  147,  22  Pac.  184,  ZJWVESOK  ▼.  STAN- 
DABD  SOAP  OO. 

Mortgagees'  Bigbt  of  Action  Against  nird  PenoiiB  for  invasion  of 
their  rights.     See  note,  109  Am.  St.  Bep.  445. 

80  OaL  267-266,  22  Pac.  195,  MILLEB  ▼.  LUOO. 

In  Action  to  Quiet  Title,  a  eroBs-eomplaint  by  defendant  claiming 
title  in  himself  is  unnecessary. 

Approved  in  Martin  v.  Molera,  4  Gal.  App.  301,  87  Pac.  1106,  de- 
fendant in  ejectment  was  entitled  to  file  croes- complaint  pleading 
judgment  rendered  in  prior  action  between  plaintiff  and  his  prede- 
cessor in  interest;  Bacon  v.  Bice,  14  Idaho,  113,  93  Pac.  512,  uphold- 
ing cross-complaint  where  defendant  sought  to  enforce  equitable 
title  against  the  plaintiff  as  holder  of  the  legal  title;  dissenting 
opinion  in  Hawley  v.  Griffin,  121  Iowa,  704,  97  N.  W.  91,  majority 
holding  in  suit  to  quiet  title  by  grantees  in  tax  deeds,  where  heirs 
of  deceased  owner  claimed  right  to  redeem  on  groiAid  owner  was 
insane  when  property  was  sold,  such  defense  could  only  be  made 
by  eounterclaiuL 

Distinguished  in  Johnson  v.  Taylor,  150  Cal.  208,  119  Am.  St.  Rep. 
181,  88  Pac.  907,  10  L.  B.  A.  (n.  s.)  818,  where  plaintiff  did  not 
attack  epss-complaints  filed  by  defendants,  he  consented  to  method 
of  procedure  followed. 

Findings  Need  not  be  Made  upon  immaterial  issues  nor  upon  facts 
admitted  by  the  pleadings. 

Reaffirmed  in  Fouch  v.  Bates,  18  Idaho,  383,  384,  110  Pac.  268. 

What  Special  Verdict  Must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
24,  26,  36,  37. 

Party  Moving  for  Nonanlt  Most  State  precisely  the  grounds  on 
which  he  relies. 

Approved  in  Goghlan  ▼.  Quartararo,  15  Cal.  App.  669,  115  Pac. 
667,  general  statement  that  plaintiff  has  failed  to  prove  its  case  is 
wholly  insufficient. 

Distinguished  in  Estate  of  Higgins^  156  Cal.  260,  104  Pac.  9,  refusing 
to  reverse  because  of  error  in  granting  nonsuit  without  formal  motion, 
where  no  additional  evidence  in  support  of  complaint  could  be  pro- 
duced. 

Wliat  Title  or  Interest  wlU  Sopport  E3ectment,  See  note,  18  L.  B. 
A.  790. 

80  OaL  266-270,  22  Pac  176,  PENNIE  T.  BEia 

Enactment  During  Policeman's  Term  of  office,  changing  pension 
regulations,  does  not  violate  his  constitutional  rights. 

Approved  in  State  ex  rel.  Besch  v.  Trustees  of  Policemen's  Pension 
Fund,  121  Wis.  50,  98  N.  W.  956,  police  officer  who  contributed  out 
of  his  salary  to  pension  fund  acquired  no  contractual  rights  to  pen- 
sion under  the  statute. 

Money  Appropriated  for  tbe  Pensioning  of  police  officers  is  not  a 
gift  of  public  money. 

Approved  in  Board  of  lUrectors  v.  Nye,  8  Cal.  App.  545,  97  Pac. 
215,  upholding  appropriation  for  support  find  maintenance  of  ex- 
army  nurses  and  certain  female  relatives  of  veterans  of  Civil  War. 

Constitutional  Provision  that  No  Law  shall  be  revised  or  amended 
by  reference  to  its  title  does  not  apply  to  an  independent  act. 
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Approved  in  Application  of  Bunkers,  1  Cal.  App.  65,  81  Pac.  749, 
eon«traing  Penal  Code,  section  86,  as  amended  by  act  of  April  6, 
1880,  as  a  new  and  original  piece  of  legislation. 

80  CaL  271-274,  13  Am.  St.  Bep.  156,  22  Pac.  210,  BANNING  y. 
BANNING. 

Oertiflcate  of  Acknowledgment,  When  not  Impeached  for  fraud  or 
mistake,  is  conclusive  of  the  facts  stated  therein. 

Approved  in  First  Nat.  Bk.  v.  Qlenn,  10  Idaho,  232,  109  Am.  St. 
Bep.  204,  77  Pac.  625,  facts  constituted  sufficient  acknowledgment  by 
married  woman  and  justified  notary  in  attaching  his  certificate. 

Validity  of  Acknowledgment  or  Oath  over  telephone.  See  note, 
30  L.  B.  A.  (n.  s.)  358. 

Law  of  Telephone  as  Applied  to  contracts  as  evidence.  See  note, 
127  Am.  St.  Bep.  555. 

Evidence  of  Conversations  by  Telephone.  See  note,  17  L.  B.  A. 
441. 

Necessity  and  Soillciency  of  Identification  as  foundation  for  admis- 
sion of  oommunicatton  by  telephone.    See  note,  6  L.  B.  A.  (n.  s.)  1184. 

80  OaL   276-281,    22   Pac.   231,   WEST    COAST    LUMBEB    CO.   ▼. 


Lien  Claimant  is  Only  Beanlred  to  state  name  of  owner  of  property 
to  be  charged,  if  same  is  known  to  him. 

Approved  in  Kelly  v.  Lemberger  (Cal.),  46  Pac.  8,  where  claim 
of  lien  stated  a  certain  person  was  owner  and  reputed  owner,  proof 
that  he  was  reputed  owner  only  was  sufficient;  Lucas  v.  Gobbi,  10 
Cal.  App.  651,  103  Pac.  158,  mistake  in  name  of  owner  did  not  affect 
validity  of  materialman's  lien. 

Cartage  may  be  Considered  as  a  Portion  of  the  value  of  the 
materials  and  a  lien  allowed  therefor. 

Distinguished  in  Wood,  Curtiss  &  Co.  v.  £1  Dorado  etc.  Co.,  163 
Cal.  233,  126  Am.  St.  Bep.  80,  94  Pac.  878,  16  L.  B.  A.  (n.  s.)  585, 
one  who  hired  horses  to  contractors  engaged  in  building  railroad  was 
not  entitled  to  Uen  on  railroad  for  amount  due  from  contractor  as 
such  hire. 

It  is  Harmless  Error  to  Allow  Proof  of  facts  admitted  by  the 
pleadings. 

Approve!!  in  Thornton-Thomas  Co.  v.  Bretherton  Co.,  32  Mont.  93, 
80  Pac.  13,  reaffirming  rule;  Brandt  v.  Krogh,  14  Cal.  App.  57,  111 
Pac.  283,  fact,  in  effect  admitted  by  failure  to  deny,  need  not  be 
proved. 

In  Absence  of  Disclaimer  of  Uablllty,  owner  ie  responsible  for 
improvements  on  property  with  his  knowledge  at  direction  of  lessee. 

Beaffirmed  in  Cascaden  v.  Wimbish,  161  Fed.  244,  88  C.  C.  A.  277. 

Power  of  Iiessee  or  Vendee  to  Subject  owner's  interest  to  mechan- 
ics' liens.     See  note,  23  L.  B.  A.  (n.  s.)  618. 

Party's  Books  of  Account  as  evidence  in  own  favor.  See  note, 
52  L.  B.  A.  590. 

Miscellaneous. — Cited  in  West  Coast  Lumber  Co.  y.  Newkirk 
(Cal.),  22  Pac.  282. 
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80  OaL  281-284,  22  Pac.  214,  HUBBABD  ▼.  DUST. 

Monuments  EstabllBhed  liy  United  States  survey  are  best  evidence 
of  where  land  should  be. 

Approved  in  Lillis  v.  Urrutia,  9  Cal.  App.  559,  99  Pac.  992,  where 
monument  cannot  be  definitely  identified  and  located,  it  must  give 
way  to  more  certain  method  of  locating  line;  Washington  Bock  Co. 
y.  Toung,  29  Utah,  121,  110  Am.  St.  Bep.  666,  80  Pac.  386,  on 
resurvey  of  land  to  establish  lost  boundary,  original  corners  of  gov- 
ernment survey  are  conclusive,  regardless  of  their  correctness;  Stan- 
gair  V.  Boade,  41  Wash.  584,  84  Pac.  406,  where  monument  estab- 
lished by  United  States  surveyor  at  corner  in  dispute  was  obliter- 
ated, measurements  in  field-notes  of  survey  controlled. 

80  Oal.  296-306,  22  Pac.  207,  PEOPLE  y.  EUJOTT. 

Defendant  Need  Only  Produce  Sufficient  proof  of  circumstances 
of  mitigation  to  raise  reasonable  doubt  as  to  his  guilt. 

Approved  in  People  v.  Button  (Cal.),  38  Pac.  203,  applying  rule 
to  instruction  given  in  prosecution  of  one  for  murder  who  had  com- 
menced combat,  but  tried  in  good  faith  to  withdraw. 

Applicability  of  Rule  of  Beasonable  Doubt  to  self-defense  in  homi- 
cide.   See  note,  19  L.  B.  A.  (n.  s.)  490. 

80  OaL  308-310,  22  Pac.  252,  DBINSHOUSE  y.  SPBINO  VALLEY 
WATEBWOBKS. 

Action  for  Injury  to  Real  Property  is  triable  in  county  where  land 
is  situated. 

Approved  in  Miller  &  Lux  v.  Kern  County  Land  Co.  (Cal.),  65  Pac. 
313,  refusal  to  grant  change  of  venue  in  action  against  corporation 
for  injury  to  real  estate  brought  in  county  where  it  had  its  prin- 
cipal place  of  business  was  error;  Las  Animas  etc.  Land  Co.  v. 
Fatjo,  9  Cal.  App.  321,  99  Pac.  395,  action  for  destruction  by  fire  of 
buildings  was  an  action  for  injury  to  real  property  on  which  they 
were  located. 

Liability  for  Damming  Back  Stream.    See  note,  59  L.  B.  A.  890. 

80  OaL  310-316,  22  Pac.  178,  McSHANE  y.  OABTEB. 

Directors  of  Mining  Oompany  cannot  Oonvey  mining  ground  with- 
out consent  of  holders  of  two-thirds  of  the  capital  stock. 

Approved  in  Bennett  v.  Bed  Cloud  Mining  Co.,  14  Cal.  .App.  730, 
731,  113  Pac.  120,  reaffirming  rule;  Forrester  v.  Boston  etc.  Min.  Co., 
29  Mont.  401,  74  Pac.  1090,  transfer  by  directors  of  corporation  of 
all  its  property  to  a  foreign  corporation  organized  for  purpose  of 
receiving  it  was  void. 

Modified  by  Boyal  Con.  Min.  Co.  v.  Boyal  Con.  Mines,  157  Cal. 
752,  753,  754,  755,  756,  137  Am.  St.  Bep.  165,  110  Pac.  130,  131,  132, 
mortgage  authorized  and  executed  by  director  of  company  who  was 
holder  of  two-thirds  of  its  capital  stock  was  valid. 

Validity  of  Conyeyance  by  Oorporatlon  can  be  raised  by  anyone 
who  connects  himself  with  the  title  of  the  corporation. 

Approved  in  Bennett  v.  Bed  Cloud  Mining  Co.,  14  Cal.  App.  732, 
113  Pac.  120,  mortgagee  of  mining  ground  who  failed  to  allege  rati- 
fication by  stockholders  of  the  mortgage  did  not  connect  himself  with 
the  title;  Carlsbad  Water  Co.  v.  New,  33  Colo.  392,  81  Pac.  35,  in 
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rait  to  foreelo&e  mortgage,  mortgagor's  trustee  in  bankruptcy  had 
right  to  question  its  validity. 

A  Grant  of  a  Tiling  Passes  Wliatever  is  necessary  to  its  beneficial 
use  and  enjoyment. 

Approved  in  Bubio  Oafion  etc.  Assn.  v.  Everett,  154  Cal.  33,  96 
Pac.  813,  deed  conveying  land  on  which  pumping  plant  was  located 
together  with  appurtenances  conveyed  right  of  way  for  pipe-line 
incident  thereto;  Crozer  v.  White,  9  Cal.  App.  620,  100  Pac.  133, 
deed  conveying  "my  dwelling-house  and  lands  appurtenant  thereto," 
conveyed  entire  tra<;t  of  land;  Park  City  Meat  Co.  v.  Comstock  etc. 
Min.  Co.,  36  Utah,  154,  103  Pac.  257,  improvements  and  fixtures  on 
ground  on  which  mining  company  had  mere  easement  constituted  an 
appurtenance. 

80  Cal.  317-319,  22  Pac.  253,  MOBQAN  ▼.  LONES. 

Wliat  is  Community  Property.  See.  notes,  126  Am.  St.  Bep.  117; 
4  Cof.  Prob.  59. 

Beal  Property  Granted  by  Oovemment  to  citizen  as  separate  or 
community  property.  See  notes,  96  Am.  St.  Bep.  920;  26  L.  B.  A. 
(n.  8.)  1118. 

80  OaL  320-322,  22  Pac.  194,  PEBKINS  V.  BBOCK. 

It  is  not  Necessary  That  a  Traverse  should  be  in  negative  words. 

Approved  in  Simoneau  v.  Pacific  Electric  By.,  159  Cal.  502,  115  Pac. 
324,  applying  rule  to  answer  in  action  against  street  railway  company 
for  damages;  Byxbee  v.  Dewey  (Cal.),  47  Pac.  53,  affirmative  aver- 
ments in  answer  were  sufficient  to  negative  plaintiff's  allegations 
as  to  title  and  possession. 

80  CaL  823-330,  21  Pac  4,  22  Pac.  186,  549,  SMITH  ▼.  SMITH. 

Two  Actions  WUdi  Might  have  been  stated  in  one  petition  under 
separate  counts  may  be  consolidated. 

Approved  in  Winters  v.  St.  Louis  etc.  B.  B.  Co.,  124  Mo.  App.  603, 
101  8.  W.  1117,  court  had  no  power  to  order  consolidation  of  two 
actions  brought  to  recover  damages  for  injury  to  stock. 

Deed  Absolute  in  Form  Made  to  secure  indebtedness  is  mere  mort- 
gage. 

Approved  in  Thompson  v.  Burns,  15  Idaho,  583,  99  Pac.  114,  re- 
affirming rule;  Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  upholding 
rule  where  grantee  was  put  in  possession  under  an  agreement  to 
account  for  rer*s  and  profits. 

Bight  of  Permissive  Possessor  to  acquire  title  by  adverse  posses- 
sion.    See  note,  12  L.  B.  A.  (n.  s.)  1141. 

What  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L.  B. 
A.  789.     • 

80  OaL  333-337,  22  Pac.  222,  SOUTH  YUBA  WATEB  ETO.  OO.  ▼. 
BOSA. 

One  Acquiring  Iiand  Subsequent  to  the  appropriation  of  water 
flowing  across  it  takes  same  subject  to  such  appropriation. 

Approved  in  Land  v.  Johnston,  156  Cal.  256,  104  Pac.  450,  applying 
rule  where  land,  at  time  of  such  appropriation  and  for  several  years 
thereafter,  was  unoccupied  public  land. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  678. 
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FftUnre  of  Oorporfttlon  to  Allege  compliance  with  statutorj  eon- 
ditione  precedent  is  not  failure  to  allege  a  cause  of  action. 

Approved  in  Bernheim  Dietilling  Co.  ▼.  Elmoroi  12  Cal.  App.  86, 
106  Pac.  720,  reaffirming  rule;  Biverdale  Mining  Co.  v.  Wicks,  14 
Cal.  App.  530,  112  Pac.  S98,  where  disability  was  removed  before 
elose  of  case,  plaintiff  was  properly  allowed  under  the  stipulation 
in  this  case  to  show  its  capacity  to  maintain  action;  White  Sewing 
Machine  Co.  v.  Peterson,  23  Okl.  362,  100  Pac.  513,  foreign  cor- 
poration need  not  allege  performance  of  statutory  conditions  prece- 
dent to  doing  business  in  this  state. 

Failure  of  Corporation  to  Comply  with  requirements  of  code  is 
mere  matter  in  abatement  to  be  specially  pleaded. 

Distinguished  in  State  v.  Gray's  Harbor  &  P.  S.  B.  Co.,  54  Wash. 
538,  103  Pac.  812,  petition  of  corporation  in  proceeding  to  condemn 
right  of  way,  which  failed  to  allege  the  whole  or  any  of  its  capital 
stock  had  been  subscribed,  was  insufficient. 

Foreign  Corporatlona  Need  not  File  record  evidence  of  their  incor- 
poration in  every  county  in  which  they  have  property. 

Approved  in  Nihlein  v.  Caplice  Commercial  Co.,. 80  Mont.  337,  102 
Fac.  568,  Kevised  Codes,  section  3823,  relative  to  filing  certified  copy 
of  copy  of  articles  in  county  where  corporation  holds  property,  applies 
only  to  domestic  corporations;  Helena  Power  Transmission  Co.  v. 
Hpratt,  35  Mont.  132,  88  Pac.  778,  8  L.  B.  A.  (n.  s.)  567,  foreign  cor- 
poration is  not  authorized  to  exercise  the  right  of  eminent  domain. 

80  Oal.  338-348,  22  Pac.  254,  WELSH  ▼.  PLUMAS  OOTTNTT. 

Bnilding  of  Toll  Boad  Within  Time  required  constituted  an  accept- 
ance of  the  franchise. 

Modified  in  Welsh  v.  Plumas  County,  94  Cal.  369,  29  Pac.  720,  tak- 
ing possession  of  a  public  road,  already  built  under  act  of  March  17, 
1866,  was  not  an  acceptance  of  the  franchise. 

80  Cal.  848-358,  22  Pac.  200,  HALL  ▼.  ABNOTT. 

Mortgagor  cannot  Qniet  Title  against  mortgagee  without  paying 
unpaid,  though  outlawed,  mortgage  debt. 

Approved  in  Marshutz  v.  Seltzer,  5  Cal.  App.  143,  89  Pac.  878,  upon 
a  cross-complaint  in  action  to  quiet  title,  defendant  mortgagee  can- 
not by  setting  up  his  outlawed  mortgage  obtain  affirmative  relief. 

Deed  Absolute  in  Form,  but  Intended  to  secure  indebtedness,  is  a 
mere  mortgage. 

Approved  in  Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  reaffirming  rule. 

Findings  upon  Issues  not  Presented  by  the  pleadings  must  be  die- 
regarded. 

Beaffirmed  in  I>eaner  v.  0*Hara,  36  Colo.  478,  85  Pac.  1124. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  885. 

80  Oal.  359-366,  22  Pac.  225,  GIBSON  v.  TBINITY  COUNTT. 

The  Superior  Courts  are  Endowed  by  the  constitution  with  general 
equity  powers. 

Approved  in  Cerini  v.  De  Long,  7  Cal.  App.  412,  94  Pac.  586,  since 
act  of  March  14,  1907  (Stats.  1907,  p.  260,  c.  214),  providing  for 
county  boundary  line  election,  contains  no  provision  for  a  contest 
thereof^  court  of  equity  has  jurisdiction  to  review  same;  Thompson  ▼. 
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Haskell,  24  Okl.  77,  102  Pae.  703,  applying  rule  to  election  to  detach 
certain  territory  from  one  county  and  annex  it  to  another,  where  no 
provision  was  made  for  contesting  such  election;  Coleman  y.  Board 
of  Education,  131  Qa.  651,  63  S.  E.  45,  arguendo. 

80  OaL  367-368,  22  Pac  211,  DALY  ▼.  8OBO00O. 

Ftading  of  Owneislilp  and  Bight  to  possession  is  the  finding  of  an 
ultimate  fact. 

Approved  in  Ybarra  ▼.  Sylvany  (Oal.),  31  Pac.  1114,  and  Chalfee- 
Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97  N.  W.  852,  both  reaffirming 
rule;  Yasey  v.  Campbell,  4  Cal.  App.  454,  88  Pac  509,  in  replevin,  find- 
ing as  to  ownership  and  possession  overcame  the  effect  of  other  findings 
that  the  property  was  adapted  to  gambling  games  and  a  part  was  so 
used  when  seized;  Dorris  v.  McManus,  4  Cal.  App.  153,  87  Pac.  290, 
questioning  whether  court  was  called  upon  to  find  the  evidence  going 
to  prove  ownership,  having  found  ownership. 

80  CaL  36&-374,  13  Am.  St  Bep.  169,  22  Pac.  261,  6  L.  B.  A.  467, 
NEWMAN  ▼.  BANK  OF  OALIFOBNIA. 

One  Tenant  in  Common  may  Sue  in  ejectment  and  recover  entire 
property  against  all  persons  save  cotenants. 

Approved  in  Illinois  Steel  Co.  v.  Konkel,  146  Wis.  571,  131  N.  W. 
847,  reaffirming  rule;  Casein  v.  Nichokon,  154  Cal.  503,  98  Pac.  193,1 
recovery  of  judgment  in  ejectment  by  one  of  several  tenants  in  com- 
mon inured  to  the  benefit  of  the  others  not  suing;  Horner  v.  Ellis, 
75  Kan.  678,  121  Am.  St.  Bep.  446,  90  Pac.  276,  tenant  in  common 
owning  moiety  of  fee  was  entitled  to  recover  possession  against  de- 
fendant in  possession  without  title  but  having  lien  for  taxes  paid; 
dissenting  opinion  in  Godfrey  v.  Bowland,  17  Haw.  590,  7  Ann.  Cas. 
993,  majority  reaffirming  rule. 

Disapproved  in  Williams  v.  Coal  Creek  Min.  etc.  Co.,  115  Tenn.  580) 
112  Am.  St.  Bep.  878,  93  S.  W.  573,  6  L.  B.  A.  (n.  s.)  710,  action  in 
ejectment  brought  by  part  of  the  tenants  in  common  entitled  them  to 
recover  only  the  portion  to  which  they  showed  title. 

80  OaL  375-378,  22  Pac.  188,  YOUNOLOVE  ▼.  8TEINMAN. 

Oorporations  may  Levy  AssessmentB  for  purpose  of  making  repairs 
necessary  to  continue  business. 

Approved  in  Carter,  Bice  &  Co.  v.  Hano  Co.,  73  N.  H.  589,  64  Atl. 
202,  upholding  assessment  of  fully  paid  shares  to  satisfy  corporate 
claims  for  which  the  shareholders  are  individually  liable. 

80  Oal.  881-385,  22  Pac.  233,  IN  BE  BBOWN. 

Nonresident,  Wlio  Applies  for  and  receives  letters  testamentary, 
must  come  to  state  and  personally  conduct  business  of  estate. 

Approved  in  Estate  of  King,  4  Cof.  Prob.  19,  request  of  next  of 
kin  named  as  executors  for  appointment  of  another  as  administrator, 
who  is  appointed  and  dies  pending  administration,  does  not  deprive 
them  of  right  to  letters  after  such  death;  Hecht  v.  Carey,  13  WyOk, 
163,  110  Am.  St.  Bep.  981,  78  Pac.  707,  nonresident  executor  who  had 
not  permaiiently  absented  himself  from  place  where  business  of  es- 
tate was  to  be  transacted  was  erroneously  removed  on  ground  of 
nonresidence. 

Bight  of  Nonresident  to  Act  as  executor  or  administrator.  Sea 
notes,  113  Am.  St.  Bep.  563;  1  L.  B.  A.  (n.  s.)  342,  344. 
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80  OaL  385-389,  22  Pac  224,  WIXSON  y.  DEVINE. 

The  Doctrine  of  'the  Law  of  the  Case"  will  not  be  nnwarrantedly 
extended. 

Approved  in  Millsap  y.  Balfour,  158  Cal.  714,  112  Pac.  451,  on  ap- 
peal from  judgment  foreclosing  street  assessment  lien,  statement  on 
former  appeal  upon  point  not  presented  in  record  was  obiter  dicta; 
Allen  V.  Brjant,  155  Cal.  258,  lOO  Pac.  705,  on  second  appeal,  the 
doctrine  of  "the  law  of  the  case"  was  inapplicable  where  there  was 
evidence  on  second  trial  not  before  court  on  first  trial;  TltUj  v. 
Ganahl,  151  Cal.  421,  90  Pac.  1050,  question  in  action  on  oontraetor't 
bond  was  one  to  be  governed  by  law  of  former  decision;  Wixon  v. 
Devine,  91  Cal.  484,  27  Pac.  779,  on  third  appeal,  rights  of  plaintiff 
were  settled  by  former  decisions;  People's  Lumber  Co.  v.  Gillard,  5 
Cal.  App.  438,  90  Pac.  557,  in  action  on  contractor's  bond,  decision 
of  court  as  to  validity  of  bond  was  not  obiter,  but  was  conclusive  on 
parties  on  subsequent  appeal;  Luco  v.  De  Tore  (CaL),  34  Pac.  518, 
where  supreme  court  remanded  cause  for  failure  to  find  upon  an 
issue,  its  opinion  on  character  of  finding  that  should  be  drawn  from 
the  evidence  was  mere  obiter,  and  not  binding  upon  trial  court. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  344. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  669. 

80  Cal.  390-393,  22  Pac.  188,  OABTEB  ▼.  PAIGE. 

Dissolvent  Force  of  a  Judgment  is  neutralized  by  perfected  appeal. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  212,  84  Pac.  788, 
appeal  from  judgment  for  defendant  in  attachment  suit  continued  the 
attachment  in  force. 

When  Action  Sufficiently  at  an  End  to  support  suit  for  malicious 
prosecution.     See  note,  2  L.  B.  A.  (n.  s.)  950,  953. 

80  Cal.  393-397,  22  Pac.  287,  HEWES  T.  McLELLAN. 

Tax  Collector  has  Discretion  to  offer  part  or  whole  of  the  property, 
to  be  sold  for  taxes. 

Approved  in  dissenting  opinion  in  Jacobs  v.  Buckalew,  4  Ariz.  356, 
42  Pac.  620,  majority  holding,  under  statute  providing  tax  collector 
"may"  designate  portion  of  property  to  be  sold  for  taxes,  collector  is 
bound  to  designate  some  portion  of  tract  and  offer  it  for  sale  first. 

Regularity  of  Tax  Proceedings  will  be  Presumed  in  absence  of  show- 
ing to  the  contrary. 

Approved  in  Gibson  v.  Smith,  24  S.  D.  527,  124  N.  W.  739,  where 
deed  did  not  recite  procedure  at  sale  necessarily  inconsistent  with 
the  statute,  it  will  be  presumed  statute  was  followed. 

80  Cal.  397-408,  20  Pac.  563,  22  Pac.  198,  DE  NECOCHEA  y.  CUBTIS. 

Prior  Appropriation  of  Water  Bight  without  compliance  with  code 
will  be  protected  against  subsequent  appropriation. 

Approved  in  jNielson  v.  Parker,  19  Idaho,  731,  115  Pac.  489,  reaflBrm- 
ing  rule;  Duckwortk  v.  Watsonville  Water  &  Light  Co.,  158  Cal.  211, 
110  Pac.  930,  where  no  rights  intervened  between  date  of  posting  of 
notice  of  appropriation  and  actual  diversion  for  beneficial  purposes, 
failure  to  follow  code  provisions  was  immaterial;  Lower  Tule  River 
Ditch  Co.  V.  Angiola  Water  Co.,  149  Cal.  499,  86  Pac.  1082,  upholding 
appropriation  by  one  who  made  cut  in  levee  confining  water  to  river 
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«nd  diverted  the  water  to  hie  land,  as  agahiet  enbtequent  appropria- 
tion in  manner  provided  hy  the  code;  Morris  t.  Bean,  145  f*ed.  428, 
rig^hts  of  appropriator  who  does  not  eomplj  with  statutory  require- 
ments relate  back  only  to  the  completion  of  the  work;  Sand  Point 
etc.  Co.  V.  Panhandle  Development  Co.,  11  Idaho,  413,  83  Pae.  349, 
one  who  initiated  his  appropriation  by  posting  and  recording  notice 
was  entitled  to  have  his  rights  date  from  time  of  posting  and  not 
from  actual  diversion. 

Bight  of  Prior  Appropriator  of  Water.    Se^  note,  30  L.  B.  A.  678. 

Water  Flowing  from  Springs  upon  public  lands  is  subject  to  appro* 
priation. 

Approved  in  De  WolfskiU  v.  Smith,  5  Cal.  App.  180,  89  Pac.  1003, 
water  flowing  from  artesian  wells  produced  through  fruitless  effort  to 
discover  oil  was  subject  to  appropriation. 

Appropriation  of  Percolating  Waters  on  public  lands.  See  note,  30 
L.  B.  A.  186. 

Miscellaneous. — Cited  in  Quinlan  v.  Calvert,  31  Mont.  119,  77  Pae. 
430. 

80  OaL  40»-410,  22  Pac.  175,  QOTHINEOH  ▼.  QOTHINEGH. 

When  Judgment  or  Order  Is  Appealable,  appeal  cannot  be  taken 
from  subsequent  order  refusing  to  set  it  aside. 

Approved  in  Continental  Bldg.  etc.  Assn.  v.  Woolf,  12  Cal.  App. 

728,  108  Pac.  730;  Green  v.  Thatcher,  31  Colo.  364,  72  Pac.  1078; 
Gregory  v.  Gregory  (Cal.),  32  Pac.  531,  all  reaffirming  rule;  Title 
Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal.  487,  114  Pac.  839,  apply- 
ing rule  to  appeal  from  order  denying  intervener's  motion  to  vacate 
order  appointing  a  receiver;  People  v.  Walker  (Cal.),  61  Pac. 
800,  appeal  will  not  lie  from  order  refusing  to  discharge  from  impris- 
onment, nor  from  order  denying  motion  to  vacate  judgment  in  prose- 
cution for  embezzlement;  Olson  v.  Mattison,  16  N.  D.  112,  112  N.  W. 
995,  applying  rule  to  appeal  from  order  denying  motion  to  set  aside 
a  judgment  after  trial  on  ground  same  was  not  supported  by  the 
special  verdict  on  which  it  was  based. 

80  Oal.  410-411,  22  Pac.  176,  QOTHINEOH  ▼.  GOYHINEOH. 

Waiver  of  Findings  will  be  Presumed  where  record  does  not  show 
findings  were  not  waived. 

Approved  in  Continental  Bldg.  etc.  Assn.  v.  Woolf,  12  CaL  App. 

729,  108  Pac.  730,  reaffirming  rule. 

80  OaL  415-416,  22  Pac.  260,  B0BIK80N  ▼.  MfiBTinJi, 
Default  Judgment  may  be  Vacated  by  the  court  without  imposing 

terms. 

Approved  in  Olsen  v.  Sargent  County,  15  N.  D.  148,  107  N.  W.  44, 

there  was  no  abuse  of  discretion  in  setting  aside  judgment  without 

allowing  terms  or  costs  to  plaintiff. 

80  OaL  420-425,  22  Pac.  290,  GODFBEY  ▼.  MnJ.RR 
Participation  in  Fraudulent  Intent  of  debtor  which  will  invalidate 

transfer  to  pay  or  secure  debt  as  to  other  creditors.    See  note,  31  L, 

B.  A.  650. 
Effect  of  Insolvency  Statutes  upon  Mortgage  or  sale  preferring 

creditors.     See  note,  37  L.  B.  A.  466. 
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80  OaL  426-430,  22  Pac.  180,  ADAMS  ▼.  LAMBABD. 

Only  80  Mncb  of  tlie  Svidence  as  is  necessary  to  explain  grounda 
of  motion  for  new  trial  should  be  inserted  in  statement. 

Approved  in  Gahill  ▼.  Baird  (Cal.)»  70  Pae.  1062,  where  it  was  stip- 
ulated statement  did  not  contain  all  the  evidence,  but  same  was 
stipulated  to  be  correct  and  settled,  and  allowed  by  the  judge,  it  was 
inferred  all  that  was  necessary  was  inserted. 

Equity  will  Furniah  Alternative  Belief  only  when  terms  of  trust 
caniiot  be  specifically  enforced. 

Approved  in  Schultz  v.  McLean  (CaL),  25  Pac.  4d8,  applying  rule 
in  suit  to  declare  resulting  trust  because  of  fraud  in  procurement  of 
conveyance,  where  no  attempt  was  made  to  show  trust  cannot  be  ex- 
ecuted according  to  its  terms. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B. 
A.  100. 

Xdabllity  of  Executors,  Trustees,  etc.,  for  compound  interest.-  See 
note,  29  L.  B.  A.  627,  633. 

Miscellaneous. — Cited  in  Chamberlain  v.  Chamberlain,  7  Cal.  App. 
639,  95  Pac.  661,  where  one  was  induced  to  convey  his  property  in 
expectation  it  would  be  returned,  upon  false  representations  that  it 
would  be  taken  for  debt  of  corporation  of  which  he  was  a  stock- 
holder. 

80  Cal.  440-446,  22  Pac.  302,  HABT  ▼.  BBITISH  ETC.  INS.  CO. 

Duty  to  Notify  Insurer  of  Facts  developing  after  application,  but 
before  delivery  of  policy  or  certificate.  See  note,  8  L.  B.  A.  (n.  s.) 
985. 

80  CaL  44&-451,  22  Pac.  189,  SPOTTISWOOD  T.  WEIR. 

Motion  for  New  Trial  on  Oround  of  newly  discovered  evidenco 
rests  in  efound  discretion  of  court. 

Approved  in  Estate  of  Dolbeer,  153  CaL  664,  96  Pac.  271,  uphold- 
ing refusal  to  grant  motion  for  new  trial  in  proceeding  to  contest 
will  admitted  to  probate  where  affidavits  contained  nothing  which 
would  justify  granting  it;  Bauer's  Law  etc.  Co.  v.  Bradbury,  3  CaL 
App.  262,  84  Pac.  1009,  upholding  refusal  of  court  to  grant  new  trial 
on  ground  of  accident  or  surprise  unless  satisfied  different  result 
would  be  reached. 

Competency  of  Witneslles  to  Handwriting.  See  note,  63  L.  B.  A. 
977. 

80  Cal.  452HL60,  22  Pac.  169,  338,  6  I..  B.  A.  577,  BOBN  ▼.  HOBTS- 

MANN. 

Condition  in  Will  Whicb  will  Tend  to  induce  legatee  to  do  lawful 
act  in  a  lawful  way  is  not  against  public  policy. 

Approved  in  Coe  v.  Hill,  201  Mass.  22,  86  N.  E.  951,  upholding  will 
providing  daughter's  share  should  be  in  trust  until  death  of  her  hus- 
band, or  her  permanent  and  legal  separation  from  him;  Ellis  v.  Birk- 
head,  30  Tex.  Civ.  App.  532,  71  S.  W.  33,  will  conveying  all  of  tes- 
tator's property  to  third  person  in  trust  for  testator's  daughter,  which 
provided  in  case  she  should  be  divorced  from  her  husband  said  trust 
shall  expire,  was  not  against  public  policy. 

Writ  of  Supersedeas  will  be  Granted  to  stay  proceedings  in  superior, 
court  while  its  action  is  under  review. 
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*  Approved  in  MeAneny  v.  Superior  Court,  150  Cal.  9,  87  Pac.  1022, 
writ  of  prohibition  to  staj  receivership  proceedings  to  secure  pay- 
ment of  alimony  will  not  lie  where  there  is  a  plain,  adequate  remedy 
by  motion  for  writ  of  supersedeas. 

Conditions  in  Restraint  of  Marriage.  See  note,  84  Am.  St.  Bep. 
160. 

80  OaL  462-472,  22  Pac.  284,  BBUSIB  ▼.  GATES. 

It  is  the  Dnty  of  Sliorifl  to  State  in  his  return  what  acts  he  per- 
formed in  serving  writ  of  attachment. 

Distinguished  in  GrifiSn  v.  American  Gold  Min.  Co.,  136  Fed.  73, 
68  C.  C.  A.  637,  where  marshaPs  return  on  attachment  recited  gen- 
erally he  had  attached  the  property,  without  specifying  the  steps 
taken,  it  will  be  presumed  he  acted  as  required  by  code. 

80  CaL  472-482,  22  Pac.  209,  HEBBUOH  T.  McDONALD. 

By  Bill  of  Exceptions  or  Statement  is  the  proper  mode  for  bring- 
ing papers  used  on  the  hearing  into  the  record  on  appeal. 

Approved  in  Descalso  v.  Duane  (Cal.),  33  Pac.  329,  reaffirming  rule; 
Matter  of  Banford,  157  Cal.  431,  108  Pac.  325,  motion  to  vacate  judg- 
ment, not  being  part  of  judgment-roll,  could  not  be  considered  by 
supreme  court  when  papers  used  on  motion  and  action  of  court  were 
not  authenticated  by  bill  of  exceptions;  Linforth  v.  S.  F.  Gas  ft 
Electric  Co.,  156  Cal.  67,  103  Pac.  324,  affidavits  touching  newly 
discovered  evidence  which  were  not  authenticated  by  bill  of  ex- 
ceptions should  no<t  be  considered  at  all;  Manuel  v.  Flynn,  5  Cal. 
App.  328,  90  Pac.  467,  affidavits  used  on  hearing  of  motion  for  new 
trial,  not  incorporated  in  bill  of  exceptions,  could  not  be  considered 
on  appeal,  though  transcript  contained  stipulation  of  attorneys  that 
the  motion  was  heard  on  such  papers;  Estate  of  Thayer,  1  Cal.  App. 
106,  81  Pac  659,  on  appeal  from  order  settling  account  of/ executor, 
where  transcript  set  forth  decree  of  partial  distribution,  notice  of 
appeal  therefrom  and  remittitur,  but  same  were  not  contained  in  bill 
of  exceptions,  they  could  not  be  considered. 

80  CaL  490-503,  22  Pac.  227,  BICHABDSON  ▼.  LOT7PE. 

For  Purpose  of  Bringing  Suit  for  Partition,  possession  of  executor 
is  possession  of  the  heirs. 

Approved  in  Field  v.  Leiter,  16  Wyo.  44,  125  Am.  St.  Bep.  297,  90 
Pac.  389,  trustees  and  devisees  under  will  may,  pending  settlement 
of  estate,  maintain  action  for  partition  against  co-owners,  with  con- 
sent of  executors  in  possession. 

Power  and  Duty  of  Beferee  appointed  under  interlocutory  decree 
in  partition   is  to  carry  out  directions  of  trial  court. 

Approved  in  Bichardson  v.  Ruddy,  15  Idaho,  493,  98  Pac.  844,  hear- 
ing on  report  of  referees  should  be  merely  for  purpose  of  ascertain- 
ing if  they  acted  in  accordance  with  decree  of  court. 

Control  of  Guardian  ad  Litem  or  next  friend  over  suit  See  note, 
16  L.  B.  A.  508. 

80  CaL  506t«07,  22  Pac.  939,  BICHABDSON  ▼.  TBAVELEB8'  INS. 
CO. 

Complaint  to  Becover  Sum  I>ae  which  fails  to  allege  nonpayment 
is  fatally  defective. 
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Approved  in  Curtisa  ▼.  Bachman  (Cal.)»  ^  ^^>  ^^r  complaint  on 
injunction  bond  which  failed  to  state  plaintiff  in  injunction  suit  had 
failed  or  refused  to  pay  the  damages  did  not  state  cause  of  action; 
Burke  v.  Dittus,  8  Cal.  App.  177,  96  Pac.  331,  where  there  was  not 
an  entire  failure  to  state  nonpayment,  averment  was  simply  defective, 
and  could  be  reached  only  by  special  demurrer. 

Failure  to  Allege  a  Material  Fact  in  a  pleading  cannot  be  cured 
by  verdict. 

Approved  in  Arnold  v.  American  Ins.  Co.,  148  Gal.  664,  84  Pac^  183, 

25  L.  B.  A.  (n.  s.)  6,  in  action  on  fire  policies,  failure  to  allege  houses 
insured  were  occupied  as  dwellings  and  furniture  insured  was  con- 
tained in  one  of  them  was  not  cured  by  verdict  and  judgment. 

80  OaL  510>614,  22  Pac.  217,  8ILVE8TEB  ▼.  ODE  QUABTZ  MINE 
00. 

Materials  must  Actually  be  Used  in  structure  erected  to  entitle 
materialman  to  lien. 

Approved  in  Fuller  v.  Byan,  44  Wash.  387,  87  Pac.  486,  reaffirm- 
ing rule;  Galifornia  etc.  Gement  Go.  v.  Wentworth  Hotel  Go., 
16  Gal.  App.  701,  118  Pac.  107,  applying  rule  where  owner  abandons 
work;  Galifornia  Powder  Works  v.  Blue  Tent  etc.  Gold  Mine  (Gal.), 
22  Pac.  393,  right  to  lien  for  explosives  furnished  mine  did  not  attach 
until  materials  were  actually  used  in  operating  mine;  Allen  v.  Bed- 
ward,  10  Haw.  159,  materialman  was  not  entitled  to  lien  for  materials 
delivered  at  contractor's  shop,  and  disposed  of  by  contractor  for  his 
own  benefit. 

Mechanic's  Lien  on  Mine  Extends  to  whole  mine  and  all  its  parts 
as  a  single  structure. 

Approved  in  Park  Gity  Meat  Go.  v.  Gomstock  Min.  Go.,  36  Utah, 
163,  103  Pac.  261,  it  is  sufficient  to  describe  mine  as  a  whole,  or  refer 
to  mining  claims  by  name  or  number  in  notice  of  lien. 

Extent  of  Land  to  Which  Mechanic's  Lien  will  attach.    See  note, 

26  L.  B.  A.  (n.  s.)  835. 

80  Oal.  514-519,  22  Pac.  294,  HASSHAOEN  ▼.  HASSHAOEN. 

Parol  Agreement  of  Trust  is  not  Enforceable  in  absence  of  facts 
showing  implied  or  constructive  trust. 

Approved  in  Kinley  v.  Thelen,  158  Gal.  183,  110  Pac.  516,  convey- 
ance of  land  subject  to  parol  trust  that  same  was  held  as  security  for 
indebtedness  imposed  no  duty  to  make  payment  of  taxes  or  other 
claims  against  the  land;  Ghamberlain  v.  Ghamberlain,  7  Gal.  App.  636, 
95  Pac.  660,.  where  a  stockholder  was  induced  to  convey  land  without 
consideration  on  promise  to  reoonvey  on  demand,  and  through  false 
representations  that  his  property  would  be  taken  to  pay  debts  of  cor- 
poration, involuntary  trust  was  created. 

Oreation  of  Trusts  in  Land  by  Parol.  See  notes,  115  Am.  St.  Bep. 
795;  5  Cof.  Prob.  265. 

80  Oal.  521-528,  22  Pac.  258,  TBOXJSOLAIB  ▼.  PAOIFIO  COAST 
STEAMSHIP  CO. 

Negligence  Per  So  of  Railroad  will  not  render  it  liable  for  injury 
caused  by  contributory  negligence  of  party  injured. 

Approved  in  Wheeler  v.  Oregon  B.  B.  Go.,  16  Idaho,  394,  102  Pac. 
853,  noncompliance  with  statute  'requiring  railroad  company  to  ring 
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bell  or  blow  whistle  upon  approaching  street  crossing  does  not  pre- 
vent it  from  defending  on  ground  of  contributory  negligence  on  part 
of  plaintifC. 

80  Oal.  528-580,  22  Pac.  204,  FOBNEY  ▼.  FOBNET. 

It  is  not  Necessary  to  Set  Forth  particular  acts  of  intemperance  in 
action  for  divorce  on  that  ground. 

Approved  in  Hubbell  v.  Hubbell,  7  Cal.  App.  665,  95  Pac.  665,  in 
suit  for  divorce  on  ground  of  extreme  crueltyi  only  ultimate  facts 
need  be  stated. 

Druxikenness  as  Ailactiiig  Divorce.    See  note,  ^  L.  B.  A.  452. 

80  CaL  530-638,  22  Pac.  275,  FBESNO  CANAL  ft  IBBiaATION  CX>. 
▼.  DUNBAB. 

Agreement  to  Pay  for  Water  Bight  appurtenant  to  land  creates  a 
lien  on  the  land  for  the  price  thereof. 

Distinguished  in  Stanislaus  Water  Go.  v.  Bachman,  152  Gal.  728, 
93  Pac  863,  15  L.  B.  A.  (n.  s.)  359,  agreement  of  water  company  to 
furnish  land  owner  water  from  a  river  through  its  canal  created  no 
lien  on  the  canal,  but  was  an  agreement  to  sell  a  right  or  interest 
in  real  property. 

What  Covenants  Bon  With  the  Land.  See  note,  82  Am.  St.  Bep. 
684. 

Miscellaneous. — Gited  in  Fresno  Ganal  &  Irr.  Co.  v.  Hart,  152  Cal. 
451,  92  Pac  1010. 

80  Oal.  539-542,  22  Pac.  215,  PEOPLE  V.  FITZPATBICK. 

Befnsal  of  Conrt  to  Permit  Jury  to  inspect  premises  will  not  be 
reviewed  in  absence  of  clear  showing  of  error. 

Approved  in  Maloney  v.  King,  30  Mont.  172,  76  Pac.  9,  applying 
rule  in  action  for  damages  owing  to  removal  of  ore  from  mining 
claim,  where  court  refused  to  permit  jury  to  inspect  the  premises. 

View  by  Jury  of  Property  Alleged  to  be  stolen  is  an  unauthorized 
proceeding. 

Approved  in  People  v.  Fagan  (Gal.),  33  Pac.  847,  in  prosecution 
for  larceny  of  cattle,  it  was  error  for  court,  jury  and  counsel  to  go 
to  corral  for  purpose  of  viewing  brands  on  certain  cattle. 

View  by  Jury,    See  note,  42  L.  B.  A.  371,  373,  376. 

80  CaL  544-545,  22  Pac  217,  PEOPLE  Y.  JOSELTN. 

Superior  Court  has  Jurisdiction  of  Misdemeanors  only  when  not 
otherwise  provided  for. 

Approved  in  People  v.  Palermo  Land  &  Water  Co.,  4  Gal.  App.  720, 
89  Pac.  725,  superior  court  had  no  jurisdiction  to  try  corik>ration  for 
offense  punishable  by  fine  not  exceeding  two  hundred  dollars  or  im- 
prisonment not  exceeding  one  hundred  days,  or  by  both  fine  and 
imprisonment;  Moore  v.  Orr,  30  Nev.  464,  98  Pac.  400,  justice  court 
■had  exclusive  original  jurisdiction  of  offense  charged,  and  district 
court  had  only  appellate  jurisdiction. 

80  Cal.  545-553,  22  Pac.  219,  JOHNSON  V.  McOONNELL. 
Property  Bights  in  Dogs.    See  note,  40  L.  B.  A.  510. 
Bight  to  KlU  Doga.    See  note,  15  L.  B.  A.  251. 


[ 


80  Gal.  553-605    NOTES  ON  CAUFOBNIA  EEP0BT8.  898 

80  OaL  553-559,  22  Pae.  339,  HUDEPOHL  v.  UBEBTY  HILI*  EXa 
WATEB  OO. 
Ootenants  in  Mines.    See  note,  91  Am.  St.  Bep.  854. 

80  OaL  585-570,  22  Pac.  256,  5  I..  B.  A.  580,  fiCHBflDT  ▼.  BAUEB. 

Owner  Assumes  No  Dutgr  to  protect  one  who  is  on  his  premises  bj 
permission  only. 

Approved  in  Herzog  v.  Hemphill,  7  Cal.  App.  118,  93  Pac.  900,  re- 
affirming rule;  Hutchinson  v.  Cleveland-Cliff  Iron  Co.,  141  Mich.  349, 
104  N.  W.  609,  applying  rule  in  action  for  negligence  by  one  em- 
ployed by  contractor  to  cover  pipes  in  certain  part  of  mill,  but  who 
fell  down  hatchway  he  had  no  excuse  for  approaching. 

Proprietor  of  Place  Open  to  Public  for  trade  is  bound  to  keep  same 
in  reasonably  safe  condition. 

Approved  in  Burns  v.  Dunham,  148  Cal.  210,  82  Pac.  960,  discussing 
measure  of  care  required  of  storekeeper,  where  one  on  the  premises 
for  purposes  of  business  was  injured  through  handling  of  goods  in 
private  passageway;  Shaw  v.  Goldman,  116  Mo.  App.  341,  92  S.  W. 
167,  owner  of  premises  not  liable  to  one  who  went  beyond  limits  of 
storeroom  into  which  he  came  as  a  customer  and  fell  down  elevator 
shaft. 

80  Oal.  570-672,  IS  Am.  St  Bep.  174,  22  Pac.  267,  5  L.  B.  A.  428, 
TAPPAN  ▼.  AliBANY  BBEWTNO  CO. 

0<»itract  to  Prevent  Competition  at  judicial  sale.  See  note,  111 
Am.  St.  Bep.  403. 

Contracts,  Consideration  for  Wlilch  has  partly  failed,  or  is  partly 
illegal.    See  note,  117  Am.  St.  Bep.  524. 

Use  of  Negative  or  Engraved  Plates  without  consent  of  party  pay- 
ing therefor.     See  note,  50  L.  B.  A.  401. 

80  Cal.  574-605,  13  Am.  St.  Bep.  175,  22  Pac.  266,  6  L.  B.  A.  498, 
TBEADWEUi  v.  WHITTIEB. 

Owners  and  Operators  of  Elevators  Owe  to  their  passengers  the 
duty  of  exercising  the  highest  degree  of  care. 

Approved  in  Belvedere  Building  Co.  v.  Bryan,  103  Md.  535,  537, 
538,  64  Atl.  49,  50,  51,  reaffirming  rule;  Kline  v.  Santa  Barbara  etc. 
By.  Co.,  150  Cal.  746,  90  Pac.  127,  upholding  instruction  requiring  of 
carrier  of  passengers  the  use  of  the  utmost  care  that  human  foresight 
can  suggest;  Shellaberger  v.  Fisher,  143  Fed.  940,  75  C.  C.  A.  9,  5 
L.  B.  A.  (n.  8.)  250,  landlord  who  furnished  automatic  elevator  for 
use  of  tenant  and  his  family  without  an  operator  was  liable  for  in- 
juries sustained  by  child  five  or  six  years  old  who  Was  operating 
same;  Southern  Bail  way  Co.  v.  Burgess,  143  Ala.  370,  42  So.  37,  up- 
holding instruction  in  action  for  injuries  to  passenger  requiring  car- 
rier to  exercise  the  highest  degree  of  care  known  to  "very"  careful 
persons;  O'Oallaghan  v.  Dellwood  Park  Co.,  242  111.  343,  134  Am.  St. 
Eep.  331,  89  N.  £.  1006,  26  L.  B.  A.  (n.  s.)  1054,  the  same  degree  of 
care  is  required  of  persons  operating  scenic  railroad  in  amusement 
park;  Quimby  v.  Bee  Bldg.  Co.,  87  Neb.  196,  138  Am.  St.  Bep.  477, 
127  N.  W.  120,  and  Edwards  v.  Burke,  36  Wash.  112^  78  Pac.  612, 
both  holding  the  same  degree  of  care  applies  to  persons  operating 
elevators  as  applies  to  railroads  or  other  common  carriers. 

Disapproved  in  Burgess  v.  Stowe,  134  Mich.  210,  96  N.  W.  31,  owner 
of  building  having  passenger  elevator  was  only  bound  to  use  the  care 
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required  of  an  ordinarilj  prudent  person  in  operating  elevator;  Ed- 
wards V.  Manufacturers'  Bldg.  Co.,  27  B.  I;  249,  114  Am.  St.  Bep.  37, 
61  Atl.  646,  2  L.  B.  Am.  (n.  s.)  744,  landlord  who  maintains  elevator 
for  use  of  his  tenants  is  not  a  common  carrier,  nor  bound  to  exercise 
more  than  reasonable  care. 

Iilabillty  for  Injury  to  Elevator  Passenger.  See  notes,  25  L.  B.  A. 
33;  2  L.  B.  A.  (n.  s.)  745,  748,  749,  751. 

TliA  Happening  of  an  Injurlona  Accident  is,  in  passenger  cases, 
prima  facie  evidence  of  negligence  on  part  of  carrier. 

Approved  in  l>ixon  ▼.  Pluns  (C^l.),  31  Pac.  932,  upholding  rule 
where  one  walking  on  public  sidewalk  was  struck  by  chisel  dropped 
by  workman  employed  in  repairing  building;  Dinnigan  v.  Peterson, 
3  Cal.  App.  767,  87  Pac.  219,  where  passenger  was  injured  by  over- 
turning of  stage-coach,  negligence  of  coachman  is  presumable;  Benfro 
V.  Fresno  City  By.  Co.,  2  Gal.  App.  323,  84  Pac.  350,  passenger  injured 
by  sudden  jerking  of  car,  which  had  almost  come  to  a  stop,  was  not 
required  to  explain  cause  of  sudden  movement  of  car;  Southern  Pac. 
Co.  V.  Cavin,  144  Fed.  351,  75  C  C.  A.  350,  upholding  instruction  cast- 
ing upon  carrier  in  personal  injury  case  the  burden  of  proving  it 
was  not  guilty  of  negligence  with  reference  to  whole  case;  Fox  v. 
Philadelphia,  208  Pa.  135,  57  Atl.  358,  65  L.  B.  A.  214,  upholding  rule 
in  action  for  death  of  one  killed  through  operation  of  elevator  in  a 
city  building;  Laforrest  v.  O'Driscoll,  26  B.  I.  552,  59  Atl.  925,  the 
falling  of  pieces  of  lumber  from  a  car  which  was  being  unloaded 
does  not  raise  presumption  of  negligence. 

Distinguished  in  Arnold  v.  Green,  95  Md.  229,  52  Atl.  675,  rule  is 
inapplicable  where  there  was  an  entire  absence  of  evidence  to  raise 
a  presumption  of  negligence  on  part  of  defendant. 

Presonqg^tion  of  Negligence  from  Happening  of  accident  causing 
personal  injuries.    See  note,  113  Am.  St.  Bep.  1030. 

Presomption  of  Negligence  from  Uijnry  to  passenger.  See  note, 
13  L.  B.  A.  (n.  s.)  619. 

Damages  Necessarily  Besnlttng  from  tbe  Injury  need  not  be  spe- 
cially pleaded. 

Approved  in  Zibbell  v.  Southern  Pacific  Co.,  160  Gal.  252,  116  Pac. 
519,  and  San  Antonio  etc.  By.  Go.  v.  Beauchamp,  54  Tex.  Civ.  App. 
131,  133,  116  S.  W.  1166,  1167,  both  reaffirming  rule;  Zibbell  v.  South- 
em  Pacific  Co.,  160  Cal.  249,  116  Pac.  518,  admitting  evidence  of  sala- 
ries paid  trotting  horse  trainers  in  action  for  injuries  to  trainer; 
Shaw  V.  Southern  Pacific  B.  B.  Co.,  57  Cal.  242,  243,  107  Pac.  109, 
damages  from  loss  of  profits  resulting  from  injury  are  special  in 
their  nature,  and  the  facts  must  be  particularly  alleged;  Castino  v. 
3itzman,  156  Cal.  588,  105  Pac.  739,  general  statement  of  whole 
amount  of  damage  sustained  was  sufficient  in  action  for  damages  for 
injuries  to  person;  Terrace  Water  Go.  v.  San  Antonio  etc.  Co.,  1  Cal. 
App.  513,  82  Pac.  563,  applying  rule  in  action  for  breach  of  contract 
to  deliver  electricity;  Loofbourow  v.  Utah  Light  So  By.  Co.,  33  Utah, 
483,  94  Pac.  983,  under  allegations  of  his  complaint,  plaintiff  was 
entitled  to  offer  evidence  regarding  his  vocation,  earnings,  and  loss 
thereof,  in  absence  of  special  demurrer. 

"Moral  Certainty"  is  Produced  When  a  Matter  is  proved  by  a  pre- 
ponderance of  evidence. 

Approved  in  Cooper  v.  Spring  Valley  Water  Co.,  16  Cal.  App.  24, 
116  Pac.   301,  applying  rule  in   action  for   conversion  of   corporate 
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Btock;  People  v.  T.  Wah  Hing,  15  Cal.  App.  201,  114  Pac.  418,  in- 
struction defining  moral  certainty  as  that  degree  of  proof  which  pro- 
duces conviction  in  an  unprejudiced  mind,  when  read  in  connection 
with  the  other  instructions  given,  was  not  erroneous. 

Carriers  of  Passengers  must  Finnish  such  appliances  as  aiford  the 
greatest  safety. 

Valente  v.  Sierra  Railway  Co.,  151  Cal.  543,  91  Pac.  484,  in  action 
for  death,  instruction  that  railroad  companies  are  bound  to  use  the 
best  precautions  in  practical  use  to  secure  safety  of  passengers  was 
too  broad  a  statement;  Morgan  v.  Chesapeake  &  Ohio  By.  Co.,  127 
Ky.  439,  105  S.  W.  963,  15  L.  B.  A.  (n.  s.)  790,  carrier  liable  to  pas- 
senger for  injury  caused  by  manufacturer's  failure  to  make  the  tests 
known  to  car  builders  before  the  materials  were  put  into  car;  Kappes 
V.  Brown  Shoe  Co.,  116  Mo.  App.  167,  90  S.  W.  1161,  proprietor  of 
freight  elevator  is  not  required  to  provide  it  with  such  new  inventions 
and  appliances  as  would  be  essential  to  a  passenger  elevator;  Womble 
V.  Grocery  Co.,  135  N.  C.  486,  47  S.  E.  497,  question  of  negligence  in 
original  construction  of  freight  elevator,  the  fall  of  which  was  cause 
of  injury,  was  one  for  the  jury. 

Distinguished  in  Watts  v.  Murphy,  9  Cal.  App.  568,  99  Pac.  1106, 
in  action  for  death  of  one  employed  as  janitar  through  operation  of 
elevator,  instruction  imposing  on  owner  same"  degree  of  care  toward 
employees  as  toward  passengers    was  erroneous. 

Duty  of  BaUroad  Carrier  to  Furnish  proper  ears  for  passengers. 
See  note,  31  L.  B.  A.  314. 

Persons  Operating  Elevators  In  Buildingp  are  common  carriers  of 
passengers. 

Approved  in  Ohio  Valley  Trust  Co.  v.  Wernke,  42  Ind.  App.  334, 
84  N.  E.  1002,  and  Cooper  v.  Century  Bealty  Co.,  224  Mo.  723,  123 
S.  W.  853,  both  holding  company  operating  elevator  in  connection 
with  an  office  building  is  a  common  carrier  of  passengers;  Orcutt  v. 
Century  Building  Co.,  201  Mo.  437,  99  S.  W.  1064,  8  L.  B.  A.  (n.  s.) 
929,  one  riding  on  freight  elevator  who  was  engaged  in  moving  effects 
of  tenant  from  the  building  was  a  passenger  and  not  mere  licensee. 

Loss  of  Business  Profits  as  Element  of  damages  for  breach  of  eon- 
tract.    See  note,  133  Am.  St.  Bep.  799. 

Res  Ipsa  Loquitur  as  Between  Storekeeper  and  customer.  See  note, 
16  L.  B.  A.  (n.  6.)  931. 

80  Oal.  605-609,  22  Pac.  262,  BETNOLDS  ▼.  WILIiABD. 

One  Claiming  Under  Adverse  Possession  must  prove  payment  of 
all  taxes,  or  that  none  were  levied  and  assessed. 

Approved  in  Allen  v.  Allen,  159  Cal.  200,  113  Pac.  161,  applying, 
rule  to  grantor  who  was  not  claiming  under  his  paper  title  but  in 
hostility  to  his  own  deed;  Swank  v.  Sweetwater  Irr.  etc.  Co.,  15 
Idaho,  360,  98  Pac.  299,  upholding  rule  where  it  was  claimed  strip 
of  land  was  exempt  from  taxation  under  statute  exempting  ditches. 

80  CaL  611-625,  22  Pac  327,  LAMBEBT  V.  HASKELL. 

Functions  of  Preliminary  Injunction  cease  when  final  decree  is 
made. 

Approved  in  Doudell  v.  Shoo,  159  Cal.  455,  114  Pac.  582,  in  suit 
for  a  partnership  accounting,  injunction  which  was  part  of  interlocu- 
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toTj  decree  ordering  accounting  was  an  injunction  pendente  lite, 
which  ended  with  entry  of  final  decree;  Humphrey  v.  Buena  Vista 
Water  Co.,  2  Gal.  App.  542,  S4  Pac.  297,  where  complaint  was  amended 
80  as  to  cure  fatal  defect  prior  to  hearing  of  motion  to  dissolve  pre- 
liminary injunction,  court  was  without  power  to  dissolve  it  because 
of  sustaining  of  demurrer. 

Sureties  on  Injiuicti<m  Bond  are  Liable  for  counsel  fees  expended 
in  procuring  dissolution  of  injunction. 

Approved  in  Miller  v.  Donovan,  13  Idaho,  744,  92  Pac.  994,  uphold- 
ing recovery  of  attorneys'  fees  for  services  incurred  on  account  of 
injunction. 

Becovery  on  Injunction  Bond  of  Attorneys'  Fees  necessarily  ex- 
pended in  dissolving  injunction.     See  note,  16  L.  R.  A.  (n.  s.)  63,  66. 

Oontract  must  be  Interpreted  so  as  to  make  it  operative,  if  possible. 

Approved  in  Hickman-Coleman  Co.  v.  Leggett,  10  Cal.  App.  34,  100 
Pac.  1074,  agreement  by  which  executor  employed  broker  to  sell  land 
belonging  to  the  estate  was  an  individual  contract  of  the  executor. 

Statutory  Und«rtaldng  Beyond  Wliat  is  Beqaired  by  statute  is  to 
that  extent  inoperative. 

Approved  in  Estate  of  McGinn,  3  Cof.  Prob.  129,  applying  rule  to 
undertaking  on  appeal. 

Bacitals  in  Instrument  Annexed*  to  Pleading  as  an  exhibit  cannot 
serve  as  allegations  of  matters  of  substance. 

Approved  in  Lucas  v.  Kea  (Cal.  App.),  101  Pac.  540,  applying  rule 
in  suit  to,  enforce  mechanic's  lien;  S.  F.  Sulphur  Co.  v.  Aetna  Indem. 
Co.,  11  Cal.  App.  698,  106  Pac.  112,  in  action  on  undertaking  to  dis- 
charge attachment,  title  of  undertaking  and  recitals  in  body  thereof 
that  original  action  was  brought  against  certain  persons  are  not  alle- 
gations of  such  fact. 

If  Contract  Set  Out  is  TTncertain,  pleader  must  put  some  construc- 
tion on  it  by  averment. 

Approved  in  Hill  v.  McCoy,  1  Cal.  App.  161,  81  Pac.  1016,  in  action 
for  broker's  commissions,  where  complaint  stated  location  of  land 
which  memorandum  annexed  failed  to  do,  there  was  no  variance  be- 
tween the  two. 

Written  Instrument  may  be  Pleaded  by  setting  forth  its  substance 
in  legal  effect  or  by  annexing  or  incorporating  copy. 

Approved  in  Santa  Rosa  Bank  v.  Paxton,  149  Cal.  198,  199,  86  Pac. 
194,  upholding  rule  where  instrument  was  annexed  as  an  exhibit  and 
made  part  of  complaint  for  purpose  of  aiding  allegation. 

Damages  for  Tort  as  Affected  by  loss  of  profits.  See  note,  52  L. 
R.  A.  5&.  , 

80  Cal.  62&-626,  22  Pac  260,  IK  BE  JESSX7P. 

Executor  is  Entitled  to  Allowance  for  fees  paid  attorney  in  litigat- 
ing claim  against  estate. 

Approved  in  Estate  of  Riviere,  8  Cal.  App.  776,  98  Pac.  47,  uphold- 
ing allowance  of  attorneys'  fees  for  services  rendered  before  will 
was  admitted  to  probate. 

Executor  cannot  Bepresent  Either  Side  in  contest  respecting  rights 
of  different  claimants  to  distribution. 

Approved  in  Bruning  v.  Golden,  159  Cal.  208,  64  N.  E.  660,  by  bring- 
ing suit  for  accounting  against  an  heir,  which,  if  successful,  would 
U  Oftl.  Note»-^6 
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increase  interest  in  estate  of  other  heirsi  executor  onlj  took  side 
of  estate. 

80  Oal.  626-629,  22  Pac.  296^  BOBOKE  ▼.  OBALLE. 

It  U  Incnmbent  upon  App^Hant  to  show  error  affirmativelsr. 

Approved  in  Bomine  v.  Cralle  (Cal.)i  27  Pae.  21,  reaffirming  rule; 
Boyer  v.  Paeifie  Mutnal  Life  Ins.  Co.,  I  Cal.  App.  55,  81  Pae.  672, 
uncertainty  in  record  must  be  resolved  against  appellant. 

80  Cal.  629-631,  22  Pac  296,  MOUI»TON  ▼.  McDEBMOTT. 

What  Title  or  Intarest  will  Support  EJectiii«atL  See  note,  18  L.  B. 
A.  789. 

80  Oal.  681-636,  13  Am.  St  Bep.  200,  22  Pac.  404,  ALBEBTOU  ▼. 
BBANHA3L 

To  Justify  Attempt  to  Sot  Aaido  conveyance  as  made  in  fraud  of 
creditors,  it  must  appear  debtor  has  no  other  property. 

Approved  in  Windhaus  v.  Bootz  (Cal.),  25  Pac.  404,  gift  of  land 
by  father  to  son  was  not  void  as  against  creditors,  where  evidence 
did  not  show  grantor  was  not  possessed  of  other  property  sufficient 
to  pay  his  debts. 

Overruled  in  Bekins  v.  Dieterle,  J5  Cal.  App.  695,  91  Pae.  175,  where 
it  appeared  transfer  to  wife  was  made  to  defraud  creditors  of  hus- 
band, such  conveyance  was  void,  regardless  of  question  of  other 
property. 

•In  Pleading  Fraud,  the  Facts  constituting  the  fraud  must  "be  stated. 

Approved  in  Perreau  v.  Perreau,  12  Cal.  App.  128,  106  Pac.  730, 
upholding  rule  in  action  to  obtain  decree  declaring  title  to  real  estate 
was  held  by  son  as  trustee  for  estate  of  his  deceased  mother;  Virginia 
etc.  Co.  V.  Glenwood  Lumber  Co.,  5  Cal.  Appw  260,  90  Pac.  49,  where 
complaint  merely  alleged  conversion  of  lumber  by  defendant^  evi- 
dence showing  fraudulent  purchase  by  a  third  party  who  sold  to  de- 
fendant was  inadmissible;  Eaton  v.  Metz  (Cal.),  40  Pac.  948,  in  ac- 
tion in  claim  and  delivery  against  officer  on  account  of  levy  under 
attachment,  averments  of  answer  did  not  authorize  admission  of  evi- 
dence of  actual  fraud;  Sukeforth  v.  Lord  (Cal.),  23  Pac.  298,  in  ac- 
tion for  conversion  of  merchandise  levied  on  under  execution  on 
judgment  against  third  person,  answer  of  defendant  alleged  a  con- 
clusion only  and  not  the  facts  constituting  the  fraud. 

Distinguished  in  Wendling  Lumber  Co.  v.  Qlenwood  Lumber  Co., 
153  Cal.  416,  95  Pac.  1031,  in  action  for  conversion  of  lumber,  where 
plaintiff's  ownership  was  denied,  he  could  prove  defendant's  fraudu- 
lent acquisition  of  it  under  general  allegation  that  the  property  was 
wrongfully  converted. 

ParticipatlQii  In  Fraud  of  Vendor  which  will  invalidate  transfer 
for  good  consideration  as  against  creditors.    See  note,  32  L.  B.  A.  49. 

80  Oal.  636-647,  22  Pac.  401,  FALKNEB  v.  HENDY. 

Miscellaneous.— Cited  in  Steen  v.  Bendy  (Cal.),  38  Pae.  719,  on 
second  appeal. 
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81  CaL  1-9,  22  Pic.  515,  6  !■.  S.  A.  219,  NOUNNAK  ▼.  8UTTEB 
COX7NTY  LAin)  CO. 

Statamenti  of  Opinion,  niongb  False,  are  not  grounds  for  action 
for  damages. 

Approved  in  Krasilnikoff  v.  Dun  don,  8  Cal.  App.  412,  97  Pac.  174, 
applying  rule  to  representation  that  boiler  was  best  made,  and  able 
to  perform  work  for  which  it  was  intended. 

Distinguished  in  Johnson  v.  Withers,  9  Cal.  App.  55,  98  Pac.  43, 
statement  of  seller  as  to  quantity  of  mineral  in  mine  based  on  mis- 
taken report  of  expert,  is  matter  of  fact. 

Ezinression  of  Opinion  as  Fraud.    See  note,  35  L.  B.  A.  439. 

One  Wlio  Oontiniiea  Work  which  he  had  contracted  to  perform, 
after  discovery  of  falsity  of  representations  as  to  amount  and  kind 
of  work,  thereby  waives  fraud. 

Beaffirmed  in  Baltimore  ft  Ohio  By.  Go.  v.  Jolly,  71  Ohio  St.  129, 

72  K.  £.  895. 

• 

81  CaL  9-10,  15  Am.  St  Bop.  17,  22  Pac  297,  IK  BE  TBAYLOB. 

danse  in  Will  Beqnlring  Execntozs  to  purchase  land  and  vest  title 
in  devisees,  where  land  is  not  described,  nor  price  fixed,  is  void  for 
uncertainty. 

Distinguished  in  Dee  v.  Dee,  212  Dl.  350,  72  N.  K  432,  where  it 
is  possible  to  ascertain  from  will  description  and  price  of  land,  devise 
is  good. 

81  OaL  11-13,  20  Pac  81,  22  Pac  293,  WISE  ▼.  WALKEB. 

Grantee  Who  Purchases  Pendente  Lite  from  mortgagor,  and  who 
submits  to  accounting  upon  second  trial  of  foreclosure  suit,  is  bound 
by  accounting. 

Approved  in  Staples  v.  May  (Cal.),  23  Pac.  712,  where  mining  com- 
pany permits  receiver  appointed  on  foreclosure  of  mortgage  covering 
only  part  of  property  to  work  all  property,  and  accepts  benefit  thereof, 
it  cannot  hold  receiver  as  trespasser. 

81  Oal.  14-19,  22  OaL  264,  QTJINK  ▼.  QUINN. 

Effect  of  Agrecanent  to  Share  Prqflts  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  1020. 

(403) 
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81  OaL  3^-42,  22  Pac.  204,  BELOHBB  ▼.  MUBPHT. 

General  Statement  That  Motion  for  nonsuit  is  made  on  grounds  of 
plaintiff's  failure  to  prove  any  material  allegation  is  insufficient. 

Approved  in  De  Leonis  v.  Hammel,  1  Oal.  App.  396,  S2  Pac.  352, 
nonsuit  is  erroneously  granted  where  record  fails  to  show  Specified 
ground  for  motion. 

81  Cal.  44-55/  22  Pac.  804,  RICHARDS  v.  DOWER. 

Under  Iaws  of  Congress,  Providing  for  exclusion  of  mine  from 
townsite  patent,  mine  must  contain  sufficient  mineral  to  be  profitably 
worked. 

Approved  in  Callabiin  v.  James  (Cal.),  71  Pae.  105,  106,  and  Rich- 
ards V.  Dower  (Cal.),  2&  Pae.  308,  both  following  rule. 

Location  of  Mining  ClalnL    See  note,  7  L.  R.  A.  (n.  s.)  797,  798. 

81  Cal.  6&-68,  22  Pac.  297,  DUNCAN  ▼.  THOMAS. 

Application  of  Paymenta    See  note,  96  Am.  St.  Rep.  55. 

Statement  of  Claims  Against  Estates  of  decedents.  See  notes,  130 
Am.  St.  Rep.  314;  5  Cof.  Prob.  300. 

81  Cal.  68-60,  22  Pac.  304,  WILLSON  ▼.  TREADWELL. 

Under  Section  1941,  Civil  Code,  Landlord  is  not  bound  to  repair 
premises  leased  for  business  purposes. 

Approved  in  Tucker  v.  Bennett,  15  Okl.  191,  81  Pac.  424,  applying 
rule  under  sections  863,  864,  Wilson's  Revised  and  Annotated  Stat 
utes  of  1903. 

Landlord  of  Biudness  Property  is  not  Liable  to  employee  of  tenant 
for  injuries  resulting  from  defective  stairway,  where  there  is  no  cov- 
enant to  repair. 

Approved  in  Angevine  ▼.  Knox-Goodrich  (Cal.),  31  Pac.  530,  sec- 
tion 1941,  Civil  Code,  lessor  is  not  liable  for  injury  to  health  of 
lessee  resulting  from  defective  sewer,  in  absence  of  notice  of  defect; 
Morgan  v.  Sheppard,  156  Ala.  408,  47  So.  149,  holding  landlord  not 
liable  for  injuries  to  guest  of  tenant;  Bianchi  v.  Del  Valle,  117  La. 
592,  42  So.  150,  holding  landlord  not  liable  to  tenant's  wife,  under 
article  2694,  Civil  Code. 

Distinguished  in  Burner  v.  Higman  ft  Skinner  Co.,  127  Iowa,  589, 
103  N.  W.  805,  where  landlord  leasee  building  to  several  tenants,  but 
retains  degree  of  control  over  elevator,  he  is  liable  to  licensees  of 
tenants  injured  through  defective  elevator. 

Liability  of  I«andlord  for  Injuries  to  tenant's  guests  and  servants 
from  defects  in  premises.    See  note,  34  L.  R.  A.  610. 

Liability-  of  Landlord  for  Injury  to  Tenant  from  defect  in  prem- 
ises.    See  note,  34  L.  R.  A.  825. 

Liability  to  Third  Persons  of  Lessors  of  personal  property.  See 
note,  92  Am.  St.  Rep.  503,  509,  511,  547. 

Right  of  Servant  to  Recover  Damages  from  third  persona  for  in- 
juries in  performance  of  duties.    See  note,  46  L.  R.  A.  92. 

81   CaL    60^3,   16   Am.   St.   Rep.    19,   22   Pac.   407,    CHANLON   T. 
DEKVIR. 
Right  to  Cut  Timber  on  Pablic  Land.    See  note,  70  L.  R.  A.  875. 

81  Cal.  64-69,  22  Pac.  383,  DEWEY  v.  SUPERIOR  COURT. 

Injunction  Which  Merely  Preserves  Status  Quo  is  not  suspended  by 
appeal. 
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BeaiBrmed  is  State  v.  Superior  Court,  39  Wash.  120,  109  Am.  St. 
Bep.  862,  80  Pae.  1110,  1  L.  B.  A.  (n.  s.)  554. 

Mandatory  Injunction  cannot  be  Enforced  pending  appeal. 

Beaffirmed  in  Clute  v.  Superior  Court,  155  Cal.  18,  123  Am.  St.  Bep. 
54,  99  Pae.  363. 

81  CaL  70-80,  15  Am.  St  Bep.  22,  22  Pae.  474,  PEOPLE  ▼.  BEED. 

When  Judgment  ia  Based  on  General  Finding  which  is  made  from 
matters  before  specifically  found,  which  do  not  support  general  find- 
ing, judgment  should  be  reversed. 

Distinguished  in  People  ▼.  McCue,  150  Cal.  198,  88  Pae.  900,  it  is 
only  where  probative  facta  found  are  necessarily  in  conflict  with 
ultimate  facts  found  that  former  can  prevail  over  latter. 

What  Constitates  Dedication  to,  and  Acceirtance  of,  a  public  street. 
See  note,  129  Anu  St.  Bep.  619. 

Public  User  as  Acceptance  of  Highway.    See  note,  18  L.  B.  A.  510. 

Effect  of  Treaties  upon  Alien's  Bight  to  inherit.  See  note,  32  L.  B. 
A.  203. 

81  OaL  87-93,  22  Pae.  336,  WBIOHT  v.  BOSEBEBBY. 

Upon  Motion  for  Nonsuit^  full  effect  must  be  given  evidence  erro- 
neously  admitted  against  objection,  provided  it  is  relevant. 

Approved  in  Cooper  v.  Spring  Valley  Water  Co.,  16  Cal.  App.  25, 
116  Pae.  302,  and  Non-Kefillable  Bottle  Co.  v.  Robertson,  8  Cal.  App. 
105,  96  Pae  325,  both  reaffirming  rule;  Archibald  Estate  v.  Matteson, 
5  Cal.  App.  445,  90  Pae.  725,  holding  motion  for  nonsuit  assumes 
truth  of  evidence  offered  to  support  material  allegations  of  complaint;  • 
Doyle  V.  Eschen,  5  Cal.  App.  57,  89  Pae.  837,  holding  such  evidence 
must  be  taken  most  strongly  againat  defendant. 

Error  in  Admitting  Secondary  Evidence  is  waived  by  failure  to 
objeet  in  time. 

Beaffirmed  in  Filippini  v.  Trobock  (Cal.),  62  Pae.  1067. 

81  Cal.  93-98,  22  Pae  831,  5  L.  B.  A.  579,  MOBGAN  ▼.  BAI.L. 

Attacks  by  Creditors  on  Conveyances  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  546. 

81  CaL  103-106,  22  Pae.  408,  EVANS  ▼.  DE  IiAT. 

Witness  cannot  be  Impeached  by  evidence  of  particular  wrongful 
acts. 

Approved  in  Clen>ents  v.  McGinn  (Oal.),  33  Pae.  922,  applying 
rule  to  question  as  to  having  been  in  jail. 

What  Constitutes  a  Partnership.    See  note,  115  Am.  St.  Bep.  441. 

81  CaL  106-113,  22  Pae.  478,  BOBINSON  V.  NEVADA  BANE. 

Error  in  Admitting  Evidence  without  preliminary  or  connecting 
proof  is  cured  by  subsequent  admieeion  of  such  proof. 

Beaffirmed  in  People  v.  Smith,  9  Cal.  App.  648,  99  Pae.  1113. 

81  Cal.  113-118,  22  Pae.  477,  PEOPLE  V.  BISHOP. 

Accnsed  may  be  Cross-examined  about  any  testimony  given  by  him 
on  direct  examination,  but  not  about  new  matter. 

Beaffirmed  in  State  v.  Smith,  47  Or.  489,  83  Pae.  8^6. 
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81  OaL  120-122,  22  Pac  409,  SMITH  ▼.  BCATTHEWS. 

Bight  to  Action  to  Quiet  Title  cannot  be  barred  while  plaintiff  re- 
main! in  posBession  claiming  to  be  owner. 

Approved  in  Cooper  v.  Rhea,  82  Kan.  US,  186  Am.  St.  Bep.  100, 
107  Pac  800,  holding  statute  of  limitations  not  applicable  to  action 
to  qaiet  title. 

ApidlcabiUty  of  Statute  of  Umltations  to  suit  to  remove  cloud  from 
title.    See  note,  29  L.  R.  A.  (n.  s.)  930. 

81  CaL  122-126,  22  Pac.  393,  McBOSE  y.  BOTTTEB. 

Act  of  Congrefls  of  1866  (U.  S.  Comp.  Stats.  1901,  p.  1567)  gave 
right  of  way  for  highways  over  public  lands,  and  patent  from  United 
States  is  taken  subject  to  suoh  easement. 

Approved  in  Cosgriff  v.  Tri-State  Tel.  Co.,  15  N.  D.  217,  107  N. 
W.  5^7,  6  L.  R.  A.  (n.  s.)  1142,  Mills  v.  Glasscock,  26  OkL  127,  110 
Pac.  878,  and  Tholl  v.  Koles,  65  Kan.  806,  70  Pac.  882,  all  holding 
that  under  above  act,  where  statute  of  state  declares  section  lines 
public  highways,  land  passes  into  private  ownership  subject  to  ease- 
ment. 

Acceptance  of  Dedication  Under  Act  of  Congress  of  1866  (IT.  S. 
Comp.  Stats.  1901,  p.  1567)  may  be  effected  by  public  user  alone. 

Reaffirmed  in  Van  Wanning  v.  Deeter,  78  Neb.  283,  110  N.  W.  704, 
and  Montgomery  v.  Somers,  50  Or.  266,  90  Pac.  677. 

Acceptance  of  Dedlcatioa  of  Public  Land  for  highways  under  act 
of  CongTiBss  of  1866  (U.  S.  Comp.  Stats.  1901,  p.  1567)  relates  back 
to  date  of  dedication. 

Reaffirmei  in  Butte  v.  Mikosowitz,  39  Mont.  355,  102  Pac.  595. 

Bight  to  Use  Land  as  Public  Highway  is  acquired  when  used  ad- 
versely by  public  generally  for  more  than  twenty  years. 

Distinguished  in  Rolling  v.  Emrich,  122  Wis.  137,  99  N.  W.  465, 
holding  that  desultory  use  by  private  persons  as  logging  road  is  not 
sufficient. 

Under  Act  of  March  20,  1874  (Stats.  1874,  p.  503),  all  roads  used 
as  such  in 'County  of  Butte  for  five  years  are  public  highways. 

Approved  in  Town  of  Juliaetta  v.  Smith,  12  Idaho,  294,  85  Pac. 
925,  applying  rule  to  section  851,  Revised  Statutes  of  1887;  Hughes 
v.  Veal,  84  Kan.  540,  114  Pac.  1083,  holding  evidence  showed  high- 
way existed  by  dedication  and  acceptance. 

Abandonment  of  Highway  by  Nonuser,  or  otherwise  than  by  act  of 
authorities.    See  note,  26  L.  B.  A.  454. 

81  Oal.  127-135,  22  Pac.  398,  PBNNIE  ▼.  HILDBETH. 

It  is  not  Necessary  for  Plaintiff  in  quiet  title  action  to  show  title 
in  himself. 

Approved  in  Shields  v.  Johnson,  10  Idaho,  481,  79  Pac.  393,  re- 
affirming rule;  Williams  v.  San  Pedro,  153  Cal.  49,  94  Pac.  236,  de- 
fendant not  in  possession  may  defend  quiet  title  suit  by  showing  eer- 
tificate  of  purchase  under  which  plaintiff  claims  title  is  void,  where 
latter  shows  no  possession;  German- American  Sav.  Bank  v.  Gollmer, 
155  Cal.  687,  102  Pac.  933,  24  L.  R.  A.  (n.  s.)  1066,  and  Johnson  v. 
Hurst,  10  Idaho,  3®6,  77  Pac.  791,  both  holding  action  may  be  main- 
tained by  owner  of  any  interest  of  which  law  takes  cognizance; 
Blakemore  v.  Roberts,  12  N.  D.  401,  96  N.  W.  1031,  and  Ladd  v.  Mills, 
44  Or.  226,  75  Pac.  142,  both  holding  action  may  be  brought  by  ad- 
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ministrator;  Van  Vranken  v.  Qranite  County,  35  Mont.  431,  90  Pac 
166,  holding  possession  nnder  equitable  title  sufficient  to  support 
action;  Pollack  Min.  ft  Mill.  Co.  y.  Davenport,  31  Mont.  463,  78  Pae. 
768,  holding  allegation  of  complaint  that  plaintiff  ''claims  to  be 
owner"  and  "claims  title  in  fee"  not  objectionable  when  raised  for 
first  time  on  appeal. 

In  Action  to  Qniet  Title,  Oeiienl  denial  merely  puts  in  issue  plain- 
tiff's title. 

Approved  in  Dorris  v.  McManus,  4  Cal.  App.  150,  151,  87  Pac. 
289,  and  Hebden  v.  Bina,  17  N.  D.  24a,  138  Am.  8t.  Bep.  700,  116 
N.  W.  88,  both  reaffirming  rule;  Hakalau  Plantation  Co.  v.  Eahuena, 
14  Haw.  194,  holding  that  under  general  denial  defendant  may  also 
prove  own  claim  without  pleading  it. 

Bach  Oonnt  in  Complaint  must  State  cause  of  action,  and  be  com- 
plete in  itself  without  reference  to  any  other  count. 

Approved  in  First  Nat.  Bk.  v.  D.  8.  B.  Johnson  Land  Mtg.  Co.,  17 
8.  D.  52S,  97  N.  W.  749,  reaffirming  rule. 

Effect  of  Leigal  Bemedy  npon  Eanltable  Jurisdiction  to  remove 
cloud  on  title.    See  note,  12  L.  B.  A.  (n.  s.)  73. 

81  OaL  135-141,  22  Pac  396,  PEOPLE  v.  BUELNA. 

It  is  Larceny  to  Steal  Cattle  from  agister,  and  information  may 
allege  property  to  be  in  agister. 

Approved  in  People  v.  Cain,  7  Cal.  App.^  166,  93  Pac.  1039,  it  is 
larceny  for  owner  of  cattle  to  take  them 'from  agister  entitled  to 
hold  under  lien. 

Whether  Indictment  Involving  Felonious  Taking  may  lay  owner- 
ship in  one  in  possession  as  agent  or  bailee.  See  note,  21  L.  B.  A. 
(n.  B.)  312. 

Section  486,  Penal  Code,  Does  not  Create  distinct  kind  of  larceny, 
and  information  may  be  drawn  under  section  484,  which  defines  lar- 
ceny in  general. 

Approved  in  Berry  v.  State,  4  Okl.  Cr.  205,  111  Pac.  677,  applying 
rule  in  construing  sections  2591,  2592,  Snyder's  Compiled  Laws. 

Larceny.    See  note,  88  Am.  St.  Bep.  592,  593. 

Bights  and  Llabllitiee  of  Finder  of  Property.  See  note,  37  L.  B. 
A.  126. 

81  CaL  142-146,  22  Pac.  482,  PEOPLE  ▼.  LANAGAK. 

It  Is  Error  to  Charge  That  upon  Proof  of  homicide  by  prosecution, 
burden  of  proof  shifts  to  defendant  to  prove  circumstances  of  mitiga- 
tion or  justification  by  preponderance  of  evidence. 

Beaffirmed  In  People  v.  Button  (Cal.),  39  Pac.  203. 

Applicability  of  Bule  of  Beasonable  Doubt  to  self-dief  ense  in  homi- 
cide.    See  note,  19  L.  B.  A.  (n.  s.)  490. 

Dying  Declarations  as  Evidence.    See  note,  56  L.  B.  A.  375. 

81  Oal.  146-147,  22  Pac  484,  OBIENT  INS.  CO.  T.BEED.     . 

If  One  of  Defendants  In  Interpleader  suit  claim  increased  sum,  and 
plaintiff  amend  complaint  so  as  to  admit  such  to  be  due,  judgment 
may  be  entered  directing  plaintiff  to  pay  said  sum  into  court  and 
that  defendants  interplead. 

Approved  in  Smith  v.  Grand  Lodge  A.  O.  U.  W.,  124  Mo.  App.  208, 
101  8.  W.  671,  plaintiff  m&j  amend  on  remand  after  reversal  of  order 
authorizing  interpleader. 

Bight  of  Interpleader.    See  note,  91  Am.  St.  Bep.  603. 
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81  Oal.  148-161,  22  Pac  483,  OABDNEB  T.  8TB0EVE& 

Tliere  Is  No  Gromid  for  ProUmlnazy  mjnnctlon  when  acts  eom< 
plained  of  haye  already  been  performed. 

Approved'in  Hatch  ▼.  Ran«y,  9  Cal.  App.  717,  100  Pac.  887,  reaffirm- 
ing rule;  Flood  v.  Goldstein  Co.,  158  Cal.  250,  110  Pac.  917,  prelim- 
inary injunction  will  not  lie  to  change  possession  of  land  where  title 
is  disputed. 
Power  to  Grant  Mandatory  Injunctions.    See  note,  20  L.  R.  A.  162. 

81  Oal.  154-157,  22  PaCv.514,  HOIJX>WAT  ▼.  McNBAS. 

It  Is  not  Oompotsnt  to  Vary  Written  Contract  certain  in  its  terms 
by  parol  proof  of  custom. 

Reaffirmed  in  Leonhart  t.  California  Wine  Assn.,  5  Cal.  App.  24, 
89  Pac.  849. 

81  OaL  158-162,  22  Pac.  488,  PEOPLE  ▼.  McXENNA. 

Facts  Constituting  Fraud  must  be  Pleaded  with  particularity. 

Approved  in  Perreau  ▼.  Perreau,  12  Cal.  App.  12^,  106  Pac.  730, 
Dorri«  ▼.  McManus,  3  Cal.  App.  581,  86  Pac.  911,  and  Fox  v.  Hale  etc. 
Silver  Min.  Co.  (Cal.),  53  Pac.  36,  all  reaffirming  rule. 

Information  for  Obtaining  Money  under  false  pretenses  which  does 
not  set  forth  facts  constituting  fraud  nor  state  what  representa- 
tions were  is  deficient. 

Distinguished  in  People  v.  Hines,  5  Cal.  App.  124,  89  Pac.  859, 
information  for  obtaining  money  under  false  pretenses  from  person 
alleged  to  be  owner,  with  intent  to  cheat  him,  and  with  original  in- 
tent to  cheat  another,  is  not  defective,  because  it  does  not  appear  that 
he  was  successful  as  to  such  other,  nor  because  it  does  not  allege  pur- 
pose for  which  money  was  paid. 

General  Rule  That  Information  or  Indictment  is  sufficient  if  it  de- 
scribes offense  in  words  of  statute  is  subject  to  qualification  that  ac- 
cused must  be  apprised  with  reasonable  certainty  of  nature  of  accusa- 
tion. 

Approved  in  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  821,  indictment 
alleging  that  accused,  with  knowledge  that  third  person  had  stolen 
certain  property,  concealed  property,  and  concealed  from  magistrate 
commission  of  felony,  states  no  offense  under  section  496,  Penal  Code. 

81  Cal.  163-170,  22  Pac.  547,  IN  BE  ADAMS. 

One  Sentenced  to  State  Prison  is  entitled  to  stay  of  execution  pend- 
ing application  for  certificate  of  probable  cause  for  appeal. 

Reaffirmed  in  People  v.  Lee,  9  Cal.  App.  591,  99  Pac  1111. 

"Probable  Cause  for  Appeal,"  as  Used  in  section  1243,  Penal  Code, 
is  not  equivalent  of  "probable  ground  for  reversal,"  but  only  that 
there  is  presented  case  that  is  debatable. 

Approved  in  In  re  Neil,  12  Idaho,  751,  87  Pac.  881,  applying  rule 
under  section  8048,  Bevised  Statutes  of  1887. 


81  Cal.  170-181,  22  Pac.  509,  6  L.  R.  A.  588,  KELLOGO  ▼.  HOWES. 

Mecbanic's  Lien  Law  is  Constitutional. 

Approved  in  Chicago  Lumber  Co.  v.  Newcomb,  19  Colo.  App.  276, 
74  Pac.  790,  applying  rule  to  Laws  of  1893,  page  315,  chapter  117; 
State  V.  Gregory,  170  Mo.  604,  71  S.  W.  171,  applying  rule  to  Bevised 
Statutes  of  1899,  section  4226. 
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Under  Section  1183,  Code  of  Civil  Procednre,  where  contract  is  not 
recorded,  liens  may  be  enforced  np  to  fall  value  of  labor  or  materials. 

Approved  in  Coghlan  v.  Qnartararo,  15  Cal.  App.  6^7,  115  Pac.  666, 
and  Baker  v.  Lake  Land  Canal  etc.  Co.,  7  Cal.  App.  483,  94  Pac.  773, 
both  reaffirming  rule;  Merced  Lumber  Co.  v.  Bruschi,  152  Cal.  375, 
92  Pac.  846,  holding  personal  judgment  against  owner  erroneous. 

Where  Building  Contract  is  Valid,  it  is  measure  of  extent  of  owner's 
liability. 

Approved  in  Butler  v.  Ng  Chung,  160  Cal.  438,  117  Pac.  514,  re- 
affirming rule;  Clark  v.  Beyrle,  160  Cal.  ^14,  116  Pac.  742,  subcontractor 
performing  labor  on  tunnel  on  each  of  several  sections  let.  to  same 
contractor  under  separata  contracts  cannot  compel  application  of 
what  is  due  on  onet  of  contracts  to  payment  of  demands  accrued  under 
another;  Stockton  Lumber  Co.  v.  8chuler,  155  Cal.  413,  101  Pac.  308, 
holding  lien  attaches  to  money  paid  into  court. 

Limited  in  Hoffman-Marks  Co.  v.  Spireo,  154  Cal.  115,  116,  97  Pac. 
153,  154,  where  contractor  abandons  contract,  owner's  liability  is 
limited  to  contract  price  of  work  completed. 

Distinguished  in  Hampton  v.  Christeneen,  148  Cal.  735,  84  Pac.  202, 
owner  may  offset  payments  made  before  filing  of  liens. 

Payment  to  Contractors  or  SnbcontractoxB  as  affecting  lions  of  sub- 
ordinate claimants.    See  note,  20  L.  B.  A.  562,  565. 

Bight  of  Subcontractor  or  Materialman  to  personal  judgment  against 
owner.    See  note,  14  L.  B.  A.  (n.  s.)  1038. 

81  OaL  182-190,  15  AnL  St.  Bep.  38,  22  Pac.  648,  WAI>SWOBTH  ▼• 
WABSWOBTH. 

Suit  for  Divorce  la  Suit  In  Equity. 

Approved  in  Miller  v.  Higgine,  14  Cal.  App.  163,  111  Pac.  406,  where 
court  has  orally  announced  its  decision  relative  to  custody  of  child  in 
divorce  suit,  prior  to  secretion  of  child  by  mother,  equitable  doctrine 
of  relation  will  be  invoked  to  protect  father  in  custody  of  child; 
Harding  v.  Harding,  16  S.  D.  412,  102  Am.  St.  Bep.  694,  92  N.  W. 
1081,  court  may  award  lien  upon  homestead  to  secure  award  of  sup- 
port to  wife. 

There  may  be  Croea-complalnt  in  Suit  for  divorce. 

Approved  in  Von  Bemuth  v.  Yon  Bemuth,  76  N.  J.  £q.  494,  139 
Am.  St.  Bep.  784,  74  Atl.  703,  such  right  does  not  rest  on  consent  of 
parties.  « 

Cro68-complaint  in  Action  for  Divorce.  See  note,  139  Am.  St.  Bep. 
790. 

Negligence  or  Inadvertenoe  of  Attorney  aa  ground  for  relief  from 
judgment.    See  note,  80  Am.  St.  Bep.  269. 

81  Cal.  190-194,  22  Faa  690,  MONAOHAN  v.  PACIFIC  BOLUNa 
MTTiT>  CO. 

Instruction  must  be  Construed  in  Connection  with  all  other  instruc- 
tions. 

Approved  in  De  Witt  v.  Floriston  etc.  Paper  Co.,  7  Cal.  App.  781, 
96  Pac.  400,  and  Hayden  v.  Consolidated  Min.  Co.,  3  Cal.  App.  138, 
84  Pac.  423,  both  following  rule. 

In  Order  for  Party  to  Avail  Hlma^f  of  misconduct  of  jury  in  talk- 
ing about  ease  before  submission,  where  such  act  was  known  to  him, 
he  mast  object  immediately. 
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Approved  in  Zibbell  t.  Southern  Pacific  Co.,  1<S0  Cal.  253,  116  Pac. 
520,  applying  rale  where  'defeated  party  knew  daring  trial  that  one 
of  jurors  had  viewed  premisee;  Sheehan  v.  Haminond,  2  CaL  App. 
374,  84  Pac.  341,  applying  rule  to  publication  of  newspaper  articles 
during  trial  charging  defendant  with  subornation  of  perjury,  where 
he  did  not  inform  court  of  such  publication  or  show  that  articles  were 
read  by  jury. 

81  OaL  200-202,  22  Pac  602,  PEOPLB  ▼.  BABTMAN. 

AfUdavit  of  Jnstiileation  to  Bail  Bond  containing  unconnected 
worde  at  end  describing  property,  will  not  sustain  charge  of  perjury. 

Approved  in  In  re  Lewis,  3  Cal.  App.  740,  86  Pac.  990,  mere  descrip- 
tion of  person  as  "incorrigible  minor"  in  prayer  .of  complaint  for 
commitment  to  reform  school  is  not  averment. 

81  Oal.  209-210,  22  Pac.  502,  PEOPLE  ▼.  BOOEBS. 

In  Information  for  Burglariously  Entering  store  occupied  by  J.  A  H. 
with  intent  to  commit  lareeny,  it  is  not  necessary  to  allege  that 
J.  &  H.  were  partners  or  that  they  owned  building  or  contents. 

Iteaffirmed  in  State  v.  Golden,  86  Minn.  208,  90  N.  W.  399. 

81  OaL  214-217,  22  Pac.  546,  TUBNEB  ▼.  BEYNOLDS.  • 

Appeal  from  Order  Denying  New  Trial  not  taken  within  sixty  days 
will  be  dismissed. 
Beaffirmeid  in  Walbridge  v.  Cousins,  2  Cal.  App.  303,  83  Pac.  462. 

81  CaL  217-222,  15  Am.  St  Bep.  47,  22  Pac.  551,  GLEASON  ▼.  SPBAY. 

Sectlona  of  Code  in  Pari  Materia  must  be  read  together,  and  effect 
given  to  each  and  so  construed  as  not  to  render  nugatory  restrictions 
of  any  section. 

Approved  in  People  v.  Nye,  9  Cal.  App.  164,  98  Pac.  246,  applying 
rule  to  construction  of  Constitution;  Primm  v.  Superior  Court,  3  Cal. 
App.  212,  84  Pac.  788,  applying  rule  in  construction  of  sections  553 
and  946,  Code  of  Civil  Procedure. 

Abandonment  of  Homestead  Has  No  Betroactlyo  Effect  and  does 
not  validate  void  deed  executed  by  husband  alone. 

Approved  in  Loomis  v.  Loomis,  148  Cal.  154,  82  Pac.  681,  1  L.  B.  A. 
(n.  s.)  312,  reaffirming  rule;  Hookway  v.  Thompson,  56  Wash.  61,  105 
Pac.  154,  holding  declaration  of  homestead  has  no  retroactive  effect. 

Homestead  canilot  be  Conveyed  or  Mortgaged  by  deed  signed  by 
husband  alone. 

Approved  in  Oordano  v.  Wright,  169  Cal.  619,  115  Pac.  231,  holding 
deed  ineffective  unless  jointly  and  concurrently  executed  and  purport- 
ing by  its  terms  to  convey  or  encumber  interest  of  both  husband  and 
wife;  Murphy  v.  Renner,  99  Minn.  351,  116  Am.  St.  Eep.  418,  109  N. 
W.  594,  8  L.  B.  A.  (n«  s.)  565,  extending  rule  to  ease  where  wife  has 
abandoned  husband  and  is  living  in  adultery. 

81  Cal.  236-239,  22  Pac.  698,  TTLEB  y.  STONE. 

Extent  of  BiUe  That  Parol  Evidence  is  inadmissible  to  vary,  etc., 
to  written  contract.    See  note,  17  L.  B.  A.  270. 

81  Oal.  240-244,  22  Pac  655,  IN  BE  GILMOBE. 

Oeneral  Devise  of  All  Property  of  which  testator  dies  possessed  ap- 
plies only  to  mo-iety  of  community  property. 
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Qaalified  in  Estate  of  Vo^,  154  Cal.  510,  96  Pac.  266,  where  inten- 
tion of  testator  to  dispose  of  entire  eommnnitj  property  clearly 
appears,  widow  is  to  pnt  to  eleetioii  between  provisions  of  law  and  will; 
In  re  Smith's  Estate  (Cal.),  38  Pac.  951,  where  will  states  that  de- 
vise of  entire  community  property  is  "made  with  full  knowledge  of 
property  rights  of  husband  and  wife,  and  with  knowledge  and  con- 
sent of  my  said  wife/'  it  indicates  intention  of  testator  to  dispose 
of  interest  of  wife. 

Distinguished  in  Estate  of  Boach,  159  Cal.  262,  113  Pac.  374,  where 
will  gave  all  property,  which  was  community,  to  wife  for  life 
and  on  her  death  after  deducting  portion  to  which  she  was  legally 
entitled  by  law  of  California,  remainder  to  brothers,  "remainder"  is 
half  interest  in  whole  of  community. 

Widow*!  Electioii  Between  Will  and  Dower  or  community  property. 
See  note,  92  Am.  St.  Bep.  705. 

AdmiBsibility  of  Tettator'8  Declarations  to  Sustain,  defeat  or  aid  in 
construction  of  alleged  will.  See  notes^  107  Am.  St.  Bep.  473;  4  Cof. 
Prob.  531. 

«1  Cal.  244-248,  22  Pac.  657,  SOHUBTZ  y.  BOMEB. 

Where  Appeal  is  Taken  from  Judgment  and  from  order  denying 
new  trial,  latter  will  be  dismissed  where  not  referred  to  by  appeal 
bond. 

Approved  in  Field  v.  Andrada  (Cal.),  37  Pac.  180,  reaffirming  rule; 
Little  V.  Thatcher,  151  Cal.  560,  91  Pac.  322,  holding  error  incurable. 

Under  Section  939,  Oode  of  Oivll  Procedure,  sufficiency  of  evidence 
cannot  be  considered  on  appeal  from  judgment,  unless  taken  within 
sixty  days  from  rendition  of  judgment,  although  taken  within  sixty 
days  of  entry.  « 

Beaffirmed  in  Nelmes  v.  Wilson  (Cal.),  34  Pac.  3*41. 

Entry  or  Becord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  628. 

81  CaL  248-251,  22  Pac.  677,  KEBBIQAN  y.  80TJTHBBN  PAC.  B. 
B.  CO. 

Liability  of  Initial  Carrier  for  Torts  or  negligence  of  connecting 
lines.    See  note,  106  Am.  St.  Bep.  612. 

81  CaL  261-264,  22  Pac  696,  VON  QLAHN  y.  BBENNAN. 

Where  Husband  Tells  Wife  that  she  can  have  everything  that  she 
can  earn,  and  she  goes  into  business,  earnings  are  her  separate 
property. 

Approved  in  Perkins  v.  Sunset  Tel.  and  Tel.  Co.,  155  Cal.  719,  103 
Pac.  194,  courts  may  resort  to  circumstantial  evidence  to  determine 
the  existence  or  nonexistence  of  contract  relative  to  property  rights 
between  husband  and  wife;  Larson  v.  Larson,  15  Cal.  App.  535,  115 
Pac.  342,  holding  certain  evidenoe  sufficient  to  support  judgment  that 
earnings  were  separate  property  of  widow. 

Affldavlts  ITsed  on  Motion  for  New  Trial  must  be  incorporated  in 
bill  of  exceptions. 

Approved  in  Higginbotham  v.  State,  42  Fla.  580,  89  Am.  St.  Bep. 
237,  29  So.  412^  reaffirming  rule;  Manuel  v.  Flynn,  5  Cal.  App.  32S, 
90  Pac.  467,  bill  of  exceptions  must  be  authenticated  as  required  by 
rule  XXIX  of  supreme  court,  and  stipulation  of  attorneys  to  correct- 
ness of  transcript  is  insufficient. 
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Cnmnlative  Bvidence  ts  Oround  for  Now  TriaL  See  note,  14  L.  B. 
A.  609. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  50. 

Denial  of  Tenancy  aa  Waiver  of  Notice  to  quit  or  demand  of  pos- 
aession.    See  note,  25  L.*B.  A.  (n.  b.)  105. 

81  OaL  265-268,  22  Pac.  865,  BABTON  ▼.  McDONALD. 

One  Wlio  Contracts  to  Bepair  Street  is  liable  to  third  persons  for 
injuries  resulting  from  his  negligence. 

Approved  in  Gay  v.  Engebretson,  158  GaL  24,  139  Am.  St.  Bep.  67, 
109  Pac.  878,  upholding  city  ordinance  imposing  such  liability. 

81  OaL  270-275,  22  Pac.  663,  8H0WEB8  ▼.  WADSWOBTH. 

Judgment  Against  Indemnified  is  Conclusive  against  indemnifier 
where  he  was  requested  to  defend. 

Beaffirmed  in  Oreat  Northern  By.  Ck).  v.  Akeley,  88  Minn.  241,-92 
N.  W.  960. 

81  Cal.  275-280,  22  Pac  678,  PEOPLE  ▼.  TONIELLI. 

When  Becord  on  Appeal  from  Judgment  in  prosecution  for  extor- 
tion 9how8  that  trial  took  place  in  San  Francisco  and  threatening  let- 
ter was  postmarked  and  received  in  San  Francisco,  venue  is  suffi- 
ciently proved. 

Approved  in  People  v.  Connelly  (Cal.),  38  Pac.  43,  holding  venue 
in  prosecution  for  embezzlement  sufficiently  proved  where  evidence 
tends  to  prove  money  was  received  and  converted  in  San  Francisco. 

Variance  Between  Information  for  Extortion  and  proof  as  to  con- 
tents of  threatening  letter  which  does  not  alter  sense  of  letter  is 
immaterial. 

Approved  in  People  v.  Monroe  (Cal.),  33  Pac.  780,  where  informal 
tion  for  forgery  sets  out  instrument  aa  addressed  to  city,  fact  that  it 
was  addressed  to  auditor  does  not  constitute  variance. 

What  Constitutes  Extradition.  See  note,  116  Am.  St.  Bep.  459, 
460,  467. 

81  Cal.  280-289,  22  Pac  866,  HABBIS  ▼.  FBANK. 

Whether  Contract  ia  Original  Promise  or  guaranty  is  question  for 
jury. 

Beaffirmed  in  Kesler  v.  Cheadle,  12  Okl.  493,  72  Pac.  368. 

Objection  and  Exceptions  of  Bespondent  have  no  place  in  record 
on  appeal  and  presumptions  are  in  favor  of  rulings  and  findings  of 
court  below. 

Approved  in  La  Dow  v.  National  BIdg.  etc.  Co.,  11  Cal.  App.  309, 
104  Pac.  839,  where  appeal  bond  is  not  incorporated  in  record,  it  must 
be  presumed  that  it  was  in  due  form. 

If  Any  Credit  is  Oiven  to  Beneficiary  or  he  was  in  any  degree 
treated  as  liabfe  for  debt,  promisor  is  chargeable  only  as  guarantor. 

Reaffirmed  in  Storer  v.  Heitfeld,  19  Idaljo,  174,  113  Pac.  81. 

Contract  to  Answer  for  or  Pay  Debt  of  another  within  statute  of 
frauds.     See  note,  126  Am.  St.  Bep.  492. 

Contemporary  Promise  to  Pay  Where  Benefit  inures  to  another  as 
within  statute  of  frauds.     See  note,  15  L.  B.  A.  (n.  s.)  215,  224. 
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j  81  Cil.  280-295,  22  Pac.  848,  BAZZO  ▼.  VABNI. 

Wltneas  1b  not  Beqnired  to  State  Orounds  of  estimato  of  damages, 
and  if  opposing  counsel  fail  to  eross-ezanrine,  be  cannot  object  that 
grounds  were  not  stated. 

'  Approved  in  Casein  v.  Cole,  153  Cal.  680,  96  Pae.  278,  reaffirming 

rule;  Ward  v.  Sherman,  155  Cal.  293,  100  Pae.  866,  where  plaintiff 
fails  to  cross-examine  defendant's  witnesses  on  issues  respecting  re- 
ceipts and   expenditures  of  defendant,  he  cannot  object  on   appeal 

i  that  evidence  was  indefinite. 

I  Evidence  ia  Admissible  to  Show  that  forcible  trespass  was  accom- 

I  panied  by  insult  and  fright  to  plaintiff's  wife,  and  to  show  she  was 

in  condition  where  fright  might  cause  illness. 

Approved  in  Engle  v.  Simmons,  148  Ala.  95,  121  Am.  St.  Bep.  59, 
41  So.  1024,  7  L.  B.  A.  (n.  s.)  96,  where  man  entered  house  of  preg- 
nant woman  and  so  frightened  her  by  threats  against  absent  husband 
that  she  suffered  miscarriage,  he  is  liable  for  her  bodily  pain;  San- 
ders v.  Cline,  22  Okl.  165,  101  Pae.  271,  in  action  for  wrongful  evic- 
tion by  landlord  it  is  not  error  to  admit  evidence  that  weath-er  was 
cold  and  that  mother  of  plaintiff  died  two  weeks  later  by  reason  of 
exposure,  where  court  instructed  jury  that  they  could  not  consider 
damages  accruing  to  other  members  of  plaintiff's  family. 

Extent  of  Trespasser's  Liability  for  coneequential  injuries.  See 
note,  53  L.  B.  A.  633. 

Duty  to  Provide  Medical  Aaslstance  for  servant.  See  note,  4  L.  B. 
A.  (n.  s.)  68. 

81  CaL  296-^1,  22  Pae.  859,  BABBETT  v.  MABEET  STBEET  BT. 
CO. 

Tender  of  Five  Dollar  Oold  Piece  is  reasonable  tender  for  street-car 
fare. 

Distinguished  in  Funderburg  v.  Augusta  etc.  B.  B.  Co.,  81  S.  C.  144, 
150,  61  S.  E.  1076,  1078,  21  L.  B.  A.  (n.  s.)  868,  both  holding  tender 
of  ^ve  dollars  unreasonable  where  company  has  rule  requiring  con- 
ductor to  make  change  only  up  to  two  dollars. 

What  is  a  Beasonable  Sum  Which  may  be  Tendered  in  payment  of 
fare.    See  note,  35  L.  B.  A.  489. 

81  Cal  302-303,  22  Pac.  673,  BUBKE  ▼.  MASCABICH. 

Beckleea  Bei»etition  by  One  Voter  to  Another  of  charge  against 
candidate,  without  attempt  to  investigate,  is  not  privileged. 

Approved  in  Bee  Publishing  Co.  v.  Shields,  68  Neb.  760,  81  N.  W. 
302,  publication  by  newspaper  of  rumors  against  officeholder,  with- 
out investigation,  not  privileged. 

81  CaL  303-327,  22  Pac.  666,  GBAVES  V.  MONO  LAKE  ETC.  MIN. 
CO. 

Certiflcates  of  Stock  Indorsed  in  Blank  pass  by  delivery,  although 
not  negotiable  instruments. 

Approved  in  Perkins  v.  Co  roles,  157  Cal.  632,  137  Am.  St.  Bep.  158, 
108  Pac.  713,  purchaser  of  stock  in  no  better  position  than  purchaser 
of  any  other  non-negotiable  instrument;  CDea  v.  Hollywood  Cemetery 
Assn.,  154  Cal.  72,  97  Pac.  8,  stock  represented  by  certificate  subject 
to  assessment  for  subvcription  oallSi  though  in  hands  -of  purchaser 
without  knowledge. 
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Basolntlon  Passed  by  Vots  of  Interested  Directors  of  corporation 
making  allowances  in  own  favor  are  voidable. 

Approved  in  Steele  v.  Gold  Fissure  etc.  Min.  Co.,  42  Colo.  532,  126 
Am.  St.  Bep.  177,  9*6  Pac.  361,  disqualiiied  directors  cannot  be  counted 
in  quorum;  Martin  v.  Santa  Cruz  Water  Storage  Co.,  4  Ariz.  175,  36 
Pac.  37,  and  McConnell  v.  Combination  Min.  etc.  Co.,  30  Mont.  258, 
104  Am.  St.  Bep.  703,  .76  Pac.  200,  both  holding  directors  have  no 
power  to  vote  salarj  to  any  of  their  number;  Bitchie  v.  People^s  Tel. 
Co.,  26  S.  D.  606,  119  N.  W.  992,  director  may  not  vote  on  resolution 
increasing  his  salary,  and  wife,  also  director,  is  likewise  disqualified. 

Directors  may  Recover  upon  Quantum  Meruit  value  o<  service  per- 
formed and  money  advanced  to  corporation. 

Approved  in  Shively  v.  Eureka  Tellurium  G.  Min.  Co.,  5  Cal.  App. 
244,  89  Pac.  1076,  holding  former  judgment  against  corporation  upon 
notes  issued  directors  upon  own  votes  not  bar  to  such  suit. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  757. 

81  CaL  828-333,  22  Pac.  849,  OBEEN  ▼.  BB00K8. 

In  Action  to  Declare  Trust  and  for  accounting,  fact  that  no  per- 
sonal judgment  was  rendered  for  plaintiff  does  not  affect  right  to 
accounting. 

Approved  in  Title  Insurance  etc.  Co.  v.  Ingersoll,  158  Cal.  480,  111 
Pac.  362,  in  suit  for  accounting,  court  may  render  personal  judgment; 
Hannah  v.  Canty,  1  Cal.  App.  22^7,  81  Pac.  1036,  action  to  establish 
trust  and  for  accounting  involves  amount  due  from  plaintiff. 

Disclosure  of  Information  in  Consideration  for  promise. 

Approved  in  Buhler  v.  Trembly,  139  Mich.  572,  108  N.  W.  344, 
agreement  to  continue  in  business  and  to  reside  near  promisor  is  con- 
sideration^ for  promise. 

81  OaL  334-839,  22  Pac.  682,  6  L.  B.  A.  691,  DONOVAN  ▼.  JUD80N. 

Covenant  for  Pnrchase  Money  is  Independent  of  conveyance  when 
day  of  payment  is  to  happen  or  may  happen  before  conveyance,  or 
where  tdmo  is  fixed  for  payment  and  no  time  fixed  for  conveyance. 

Approved  in  Blunt  v.  Egeland,  104  Minn.  353,  116  N.  W.  654,  ten- 
der of  performance  by  plaintiff  in  action  for  breach  of  contract  to 
sell  land  not  necessary  where  first  act  of  performance  is  cast  upon 
defendant. 

Action  upon  Independent  Covenant  to  pay  purchase  money  for 
land  is  barred  four  years  from  expiration  of  time  for  payment,  with- 
out regard  to  time  fixed  for  execution  or  tender  of  conve3nance. 

Distinguished  in  litchfield  v.  Cowley,  34  Wash.  569,  76  Pac.  82, 

'  under  2  Ballinger's  Annotated  Codes,  sections  4796,  4798,  subdivision 

2,  where  purchaser  by  written  contract  agreed  to  pay  all  taxes  and 

assesBments  on  land,  action  in  1902  by  vendor  to  recover  taxes  and 

assessments  payable  prior  to  1895  is  barred. 

81  CaL  340-360,  22  Pac   864,  MILLABD  V.  SUPBEME  COUNCIIi 
AMBBICAN  LEGION  OF  HONOB. 
Under  Section  633,  Code  of  CivU  Procedure,  it  is  not  ground  for 
reversal  of  judgment  or  for  new  trial  that  findings  of  fact  are  classi- 
fied as  conclusions  of  law. 
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Approved  in  Gainsley  v.  Gaincley  (Cal.)i  44  Pac.  456,  where  faets 
found  are  stated  separately  from  eonclasions  of  law,  there  is  8ai&- 
eient  compliance  with  statute,  although  both  are  written  on  samo 
paper. 

Acceptance  by  Benefit  Association  of  d«>linquent  du>e8  waives  forfeit- 
ure of  benefit  c«rtificate  consequent  to  such  delinquency. 

Approved  in  Pearson  y.  Anderburg,  28  Utah,  504,*  80  Pac.  310, 
reaffirming  rule;  Himmelein  v.  Supreme  Council  (Cal.),  33  Pac.  1132, 
holding  plaintiff  therein  not  bound  by  judgment  in  principal  case. 

81  OaL  356-864,  22  Pac.  679,  PEXIN  MININa  ETC.  CO.  ▼.  KEN- 
NEDY. 

Under  Section  1,  Act  of  April,  18B0,  concerning  mining  corpora- 
tions, conveyance  by  mining  corporation  under  corporate  seal,  not 
proved  to  have  been  ratified  by  two-thirds  of  stockholders,  does  not 
pass  title. 

Approved  in  Bennett  v.  Red  Cloud  Mining  Co.,  14  Cal.  App.  732, 
113  Pac.  120,  following  rule;  Forrester  v.  Boston  etc.  Min.  Co.,  29 
Mont.  402,  74  Pac.  1090,  act  ultra  vires  is  v^oid,  not  merely  voidable. 

Question  of  Want  of  Batiflcation  of  Deed  by  mining  corporation 
may  be  raised  by  anyone  who  has  interest  in  property. 

Approved  in  Bennett  v.  Red  Cloud  Mining  Co.,  14  Cal.  App.  731, 
113  Pac.  120,  following  rule;  Royal  Con.  Min.  Co.  v.  Royal  Con.  Mines, 
157  Cal.  753,  759,  137  Am.  St.  Rep.  166,  110  Pac.  130,  133,  holding 
question  may  be  raised  by  corporation  or  stockholders  to  avoid 
mortgage;  Carlsbad  Water  Co.  v.  New,  33  Colo.  392,  81  Pac.  35,  in 
suit  to  foreclose  mortgage,  it  is  competent  for  mortgagor's  trustee  in 
bankruptcy  to  question  its  validity. 

Miscellaneous. — Cited  in  Matter  of  Ogden,  15d  Cal.  347,  95  Pae. 
161,  for  history  of  litigation. 

81  Oal.  364-369»  22  Pac.  869,  IN  BE  GAUFOBNIA  MOT.  LIFE  IK8. 
GO. 

Distrlbation  of  Aisets  of  IbsolYent  Insurance  Company.  See  note, 
38  L.  B.  A.  109. 

81  Cal.  370-377,  22  Pac.  880,  OABDNEB  ▼.  TAT0M. 

Defendant  is  Entitled  to  have  Ezceasiye  verdict  reduced  or  new 
trial  granted  without  imposition  of  terms. 

Approved  in  Lorf  v.  City  of  Detroit,  145  Mich.  267,  106  N.  W.  662, 
on  motion  for  new  trial  because  of  inadequate  damages,  court  has 
no  authority  to  grant  new  trial  unless  defendant  pay  plaintiff  in- 
creased sum  fixed  by  •court;  Hall  v.  Northwestern  R.  R.  Co.,  81  S.  C. 
535,  62  8.  E.  853,  holding  new  trial  cannot  be  made  dependent  on 
surrender  of  right  of  appeal. 

Unlicensed  Person  cannot  Becover  for  services  rendered  as  phys- 
ician. 

Reaffirmed  in  Roberts  v.  Levy  (Cal.),  31  Pac.  570. 

Effect  of  Failnxe  to  Procure  License  for  business  on.  validity  of 
contract  therein.     See  note,  16  L.  R*  A.  425. 

CivU  Code,  Section  1667,  Declares  that  to  be  unlawful  which  is 
contrary  to  express  provision  of  law  or  contrary  to  policy  of  express 
law. 

Approved  in  Glass  v.  Basin  ft  Bay  State  Min.  Co.,  31  Mont.  32,  77 
Pac,  304|  party  cannot  recover  on  contract  made  in  consideration 
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that  promisor  hold  office  in  corporation  under  conditions  contrary  to 
law. 

ContractB,  Consideration  for  Which  has  Partly  Failed,  or  is  partljr 
illegal.    Stoe  note,  117  Am.  St.  Bep.  507. 

81  Oal.  378-398,  20  Pac  401,  22  Pac.  689,  6  L.  B.  A.  620,  KOHL  ▼. 
ULISNTHAL. 

Under  Section  309,  CItU  Code,  there  can  be  no  diatribntion  of 
capital  stock  of  corporation  except  upon  dissolution. 

Approved  in  Tapscott  v.  Mexican-Colorado  etc.  Co.,  153  Cal.  668, 
96  Pac.  273,  where  corporation  has  illegally  distributed  shares,  rem- 
edy of  stockholder  is  to  compel  restoration. 

Distinguished  in  Bume  ▼.  Lee,  156  Cal.  228,  229,  104  Pac.  441, 
agreement  made  upon  plaintiiTs  discovery  of  defendant's  fraud  in 
inducing  him  to  purchase  stock,  by  which  defendant  agreed  to  sell 
corporate  property  and  return  to  plaintiff  purchase  price,  retaining 
remainder,  could  be  legally  carried  out  by  dissolving  corporation; 
6'Dea  V.  Hollywood  Cemetery  Assn.,  154  Cal.  68,  97  Pac.  7,  legality 
of  stock  thus  issued  canndt  aid  holders  of  valid  stock  in  attacking 
assessment;  dissenting  opinion  in  Smith  v.  Ferries  etc.  By.  Co.  (Oal.), 
51  Pac.  725,  holding  that  question  of  illegality  of  issue  cannot  be 
raised  by  plaintiff  who  is  neither  creditor  nor  stockholder. 

Effect  of  Consolidation  of  Corporations.  See  note,  89  Am.  St.  Bep. 
621. 

Disposition  of  Proceeds  of  Bale  of  Corporation.  See  note,  103  Am. 
St.  Bep.  571. 

Power  of  Majority  Stockholders  to  Dissolre  Corporation.  See  note, 
2  L.  B.  A.  (n.  s.)  495. 

Miscellaneous.-^ited  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal. 
App.  131,  83  Pac.  66,  to  point  that  where  directors  are  sole  bene- 
ficiaries, on  adoption  of  incorporation  agreement  by  corporation  no 
objection  to  resolution  adopting  it  can  be  urged  because  of  interest 
of  directors. 

81  Cal.  398-407,  22  Pac.  871,  SCOTT  ▼.  WOOD. 

"Burden  of  Proor*  may  Mean  Burden  of  meeting  prima  facie  ease, 
or  burden  of  producing  preponderance  of  evidence. 

Approved  in  Buth  v.  Krone,  10  Cal.  App.  773,  103  Pac.  961,  reaffirm- 
ing rule;  Fren&h  v.  Pacific  Electric  By.  Co.,  1  Cal.  App.  405,  82  Pac. 
396,  in  action  against  railroad  for  personal  injuries,  burden  is  on 
plaintiff  to  show  that  injury  was  caused  by  act  of  carrier  in  operating, 
after  which  burden  is  on  defendant  to  show  absence  of  negligence. 

Burden  of  Meeting  Prima  Facie  Case  may  shift  back  and  forth 
during  trial. 

Approved  in  Bonneau  v.  North  Shore  B.  B.  Co.,  152  Cal.  412,  125 
Am.  St.  Bep.  68,  93  Pac.  109,  and  Cody  v.  Market  St.  By.  Co.,  148 
Cal.  93,  82  Pac.  667,  both  holding  that  in  instruction  that  where 
plaintiff  shows  injury  was  caused  by  act  of-  carrier  in  operating  busi- 
ness, burden  of  proof  is  on  carrier  to  show  absence  of  negligence, 
"burden  of  proof  means  burden  of  meeting  prima  facie  case;  Osgood 
v.  Los  Angeles  Traction  Co.,  137  Cal.  283,  92  Am.  St.  Bep.  171,  70 
Pac.  171,  in  action  against  railway  for  injuries  caused  to  plaintiff 
by  collision  between  car  of  defendant  and  car  of  another  company, 
burden  of  proof  is  on  defendant  to  show  absence  of  negligence;  Mod- 
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ern  Brotherhood  of  Am«riea  ▼.  CumniingB,  06  Neb.  264,  94  N.  W.  147, 
in  aetion  to  recover  on  accident  insurance  policy,  after  plaintiff  has 
proved  prima  facie  case,  burden  is  on  defendant  to  introduce  evidence 
to  overcome  it. 

Disapproved  in  Southern  Pac.  Co.  v.'  Gavin,  144  Fed.  351,  75  C.  C  A. 
350,  burden  of  proof  is  on  carrier  to  ^how  that  injury  was  unavoidable 
by  human  foresight. 

Burden  of  Producing  Preponderance  of  Evidence  remaine  through- 
out trial  upon  party  who  has  affirmative  of  issue. 

Approved  in  Berger  v.  St.  Louis  Storage  etc.  Co.,  136  Mo.  App. 
42,  116  8.  W.  446,  and  Bapp  v.  Sarpy  County,  71  Neb.  384,  98  N.  W. 
1043,  both  reaffirming  rule;  Yalente  v.  Sierra  By.  Co.,  151  Cal.  540, 
91  Pac.  483,  in  action  against  railroad  for  injuries,  instruction  that 
carrier  must  show  by  preponderance  of  evidence  that  it  was  not 
negligent  is  erroneous;  Qibbs  v.  Farmers  &  Merchants'  Bank,  123 
Iowa,  744,  99  N.  W.  706,  in  action  to  recover  amounts  overpaid  on 
note,  where  indorsemients  show  overpay mien-t,  burden  rests  on  plain- 
tiff throughout  case;  Sewell  v.  Detroit  United  By.  Co.,  158  Mich. 
411,  123  N.  W.  4,  Lincoln  Traction  Co.  v.  Webb,  73  Neb.  139,  119 
Am.  St.  Bep.  879,  102  N.  W.  259,  and  Klunk  v.  Hocking  Valley  By., 
74  Ohio,  134,  77  N.  E.  754,  all  applying  rule  to  action  against  rail- 
road for  personal  injuries;  Woods  v.  Latta,  35  Mont.  17,  88  Pac.  404, 
in  replevin,  burden  is  on  plaintiff  to  prove  right  to  possession  at  time 
of  commencement  of  action. 

Burden  of  ProTing  Want  of  Consideration.  See  note,  135  Am.  St. 
Bep.  767. 

Belatlon  of  Bas  Ipsa  Loquitur  to  burden  of  proof.  See  note,  16 
L.  B.  A.  (n.  s.)  529. 

It  is  Error  to  Instruct  Jury  That  Fact  once  shown  to  exist  is  pre- 
sumed to  continue  until  contrary  is  shown. 

Approved  in  In  re  Murphy's  Estate,  43' Mont  373,  116  Pac.  1009, 
reaffirming  rule;  People  v.  Crowe  (Cal.),  34  Pac.  861,  upholding  in- 
struction that  "unless  presumption  is  controverted  by  other  facts,  jury 
is  bound  to  find  according  to  such  presumption";  Davis  v.  Hearst,  160 
Cal.  177,  116  Pac.  545,  arguendo. 

81  OaL  408-489,  21  Pac.  976,  22  Pac.  742,  1028,  6  L.  B.  A.  694,  IN 
BE  JBSSUP. 

Superior  Court  has  Jurisdiction,  upon  petition  for  partial  distribu- 
tion of  estate,  under  sections  1658,  1659,  Code  of  Civil  Procedure,  to 
determine  question  of  heirship,  though  right  is  claimed  by  reason  of 
adoption  of  illegitimate  child,  without  prior  determination  of  that 
right  under  secton  1664. 

Denied  in  In  re  Fleming's  Estate,  38  Mont.  60,  98  Pac.  649,  holding 
court  cannot  determine  question  of  heirship  in  proceedings  for  partial 
distribution  under  section  7669,  Bevised  Codes,  but  such  question 
must  be  first  determined  under  sections  7670-7672. 

For  Purpose  of  Determining  Paternity,  resemblance  of  child  and 
putative  father,  both  being  pre^nt  in  court,  may  be  considered  by 
jury. 

Approved  in  State  v.  Danforth,  73  N.  H.  218,  220,  111  Am.  St.  Bep. 
600,  60  Atl.  841,  842,  applying  rule  in  prosecution  for  rape. 

BeseniblaBcs  as  Erldence  of  Belationship.  See  note,  52  L.  B.  A.  501, 
504. 

n  Oal.  Notei~27 
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Sections  230,  1387,  Civil  Oode,  lAioiild  be  etri&tly  construed. 

Distinguished  in  Estate  of  Gird,  157  Gal.  541,  137  Am.  St.  Rep.  131, 
108  Pac.  502,  holding  language  mere  dictum,  and  not  declarative  of 
any  rule  of  law. 

Section  230,  OlTil  Oode,  Providing  for  Acknowledgment  of  illegiti- 
mate child,  should  have  fair  construction. 

Approved  in  Thomas  v.  Estate  of  Thomas,  64  Neb.  589,  90  N.  W. 
633,  under  section  31,  chapter  23,  Gompiled  Statutes,  providing  for 
acknowledgment  of  illegitimate  child,  no  intention  to  make  child 
heir,  and  no  statement  of  illegitimacy  need  appear  in  written  ac- 
knowledgment. 

Under  Section  230,  Olvll  Oode,  Providing  that  father  of  illegitimate 
child,  by  publicly  acknowledging  it  as  his  own  and  receiving  it  into 
his  family,  makes  it  legitimate,  where  father  has  no  family,  child 
may  be  made  legitimate  without  being  received  into  family. 

Approved  in  Estate  ofBlythe,  4  Cof.  Prob.  139,  140,  147,  148,  156, 
159,  reaffirming  rule;  Estate  of  de  I/aveaga,  4  Gof.  Prob.  401,  405, 
410,  422,  429,  434,  438,  439,  discussing  legitimation  of  child  by  father's 
acknowledgment. 

Overruled  in  Gamer  v.  Judd  (Gal.),  64  Pac.  1076,  holding  contra. 

Under  Section  230,  OlvU  Oode,  Providing  that  father  of  illegitimate 
child,  by  publicly  acknowledging  it  as  his  own,  and  receiving  it  into 
his  family,  makes  it  legitimate,  private  acknowledgment  is  insufficient. 
>  Distinguished  in  Miller  v.  I^ennington,  218  HI.  225,  75  N.  E.  920, 
1  L.  B.  A.  (n.  s.)  773,  under  Hurd's  Bevised  Statutes  of  1899,  page 
653,  chapter  39,  all  that  is  required  is  that  father  shall  own  or  admit 
child  to  be  his. 

"Appellate  Jurisdiction''  Means  Bight  to  review  final  judgments 
of  courts  of  original  jurisdiction. 

Approved  in  Estate  of  McVay,  14  Idaho,  68,  93  Pac.  32,  where 
statute  provides  that  trial  de  novo  shall  be  had  in  appellate  court 
where  appeal  is  on  both  law'  and  fact,  trial  de  novo  means  trial  upon 
original  papers  and  same  issues;  In  re  Burnette,  73  Kan.  615,  85  Pac. 
577,  jurisdiction  to  try  causes  de  novo  is  original,  not  appellate. 

Supreme  Oonrt  may  Act  In  All  Oaaes  by  constitutional  majority. 

Approved  in  Goffey  v.  Superior  Geurt,  2  Gal.  App.  459,  83  Pac.  582, 
under  section  758  et  seq.,  Penal  Gode,  majority  of  grand  jury  may 
(probably)  present  accusation. 

Judgment  of  Oourt  Having  Jurisdiction  is  subject  to  attack  only  in 
manner  prescribed  by  law. 

Beaffirmed  in  Philbrook  v.  Newman,  148  Gal.  175,  82  Pac.  773. 

Supreme  Oourt  may  Modify,  Bevlse,  and  correct  its  judgments  at 
Any  time  up  to  regular  issuance  of  remittitur. 

Approved  in  Noel  v.  Smith,  2  Gal.  App.  162,  83  Pac.  169,  under 
rule  34  of  supreme  court,  judgment  of  district  court  of  appeal  does 
not  become  conclusive  of  rights  of  parties  until  remittitur  is  issued. 

Compelling  Accused  to  Bzbiblt  Himself  for  identification.  See 
note,  28  L.  B.  A.  702. 

Pliotographs  as  Evldencei  See  notes,  35  L.  B.  A.  805;  15  L.  B.  A. 
(n.  s.)  1162. 

Miscellaneous. — Gited  in  Estate  of  Jessup,  2  Gof.  Prob.  477^  478,  479, 
488,  491,  492,  493,  499,  508,  on  retrial  after  reversaL 
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81  Gal.   489-601,   15  Am.   St.   Bep.   66,   22    Fac   851,   PEOPLE    ▼. 
McFADDEN. 

Whetber  Oeneral  I«aw  can  be  Made  applicable  depends  upon  ques- 
tions of  fact,  of  which  legislature  is  exclusive  judge. 

Approved  in  People  v.  Sacramento  Drainage  Dist.,  155  Cal.  383,  103 
Pac.  212,  applying  rule  to  act  creating  Sacramento  drainage  district 
(Stats.  1905,  p.  443,  c.  368);  Wheeler  v.  Herbert,  152  Cal.  228,  233, 
234,  92  Pae.  355,  357,  applying  rule  to  special  law  for  change  of 
boundary  between  two  counties  (Stats.  1907,  p.  260,  c.  214);  Reclama- 
tion Dist.  No.  70  V.  Sherman,  11  Cal.  App.  408,  105  Pac.  281,  applying 
rule  to  act  creating  reclamation  district  (Stats.  1905,  p.  717);  Board 
of  Directors  v.  Nye,  8  Cal.  App.  543,  97  Pac.  214,  applying  rule  to  act 
providing  for  support,  in  manner  different  from  others  of  such  gen- 
eral clasB,  of  veteraji  soldiers  and  dependent  relatives  (Stats.  1897, 
p.  447,  c.  274);  People  v.  Levee  Dist.  No.  6  (Cal.),  63  Pac.  344, 
applying  rule  to  act  providing  new  form  of  government  for  levee 
district  (Stats.  1891,  p.  235);  State  v.  Brown,  24  Okl.  445,  103  Pac. 
767,  applying  rule  to  act  providing  for  proceeding  for  removal  of 
officer  (Sess.  Laws,  1907-8,  sec.  23,  art.  3,  c.  69,, pp.  611,  612);  Okla- 
homa City  V.  Shields,  22  Okl.  305,  100  Pac.  576,  holding  that  declaring 
of  emergency  by  legislature,  when  expressed  in  act  that  it  is  neces- 
sary for  preservation  of  public  peace,  health,  or  safety  (Acts  1908, 
p.  166,  c.  10),  is  condusive  on  courts. 

Scope  of  Legislative  Discretion  in  enacting  special  laws.  See  note, 
14  L.  B.  A.  566. 

Act  of  March  11,  1889,  Providing  for  Forming  of  county  of  Orange 
out  of  part  of  county  of  Los  Angeles,  upon  assent  of  two-thirds  of 
electors,  is  valid,  and  not  delegation  of  legislative  power. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  232,  92  Pac.  357,  apply- 
ing rule  to  act  providing  for  change  of  county  boundary  lines  when 
approved  by  vote  of  sixty  per  cent  of  electors  resident  in  territory 
ninety  days  (Stats.  1907,  p.  260,  c.  214);  In  re  Pfahler,  150  Cal.  90, 
88  Pac.  278,  11  L.  B.  A.  (n.  s.)  1092,  upholding  that  initiative  pro- 
vision in  charter  of  Los  Angeles  as  approved  by  legislature;  Jackson 
V.  State,  131  Ala.  25,  31  So.  381,  applying  rule  to  act  of  March  5, 
1901,  providing  for  change  of  county  boundaries  upon  approval  by 
two-thirds  of  electors;  Attorney  General  v.  Springwells  Tp.  Board, 
143  Mich.  531,  107  N.  W.  90,  applying  rule  to  act  of  1905  providing 
for  annexation  of  territory  to  Detroit  upon  approval  by  majority  of 
qualified  electors. 

Oonstitntional  Inhibition  Against  Special  Legislation  where  gen- 
eral law  can  be  made  applicable.     See  note,  93  Am.  St.  Bep.  112. 

Constitationality  of  Local  Option  Laws.  See  note,  114  Am.  St. 
Bep.  318,  320. 

Maxim  "Nullum  Temims  Occnrrit  Begi.'*  See  note,  101  Am.  St* 
Bep.  163. 

81  OaL  602-606,  22  Pac.  875,  MOOBE  ▼.  LENT. 

Miscellaneous. — Cited  in  Shea  v.  Lent  (Cal.),  22  Pac.  876. 

81  OaL  507-^24,  22  Pac.  883,  JONES  ▼.  HANNA. 

Validity  of  Oontracts  in  Business  which  it  is  misdemeanor  to 
transact.    See  note,  12  L.  B.  A.  (n.  s.)  578,  581,  603. 
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81  Oal.  524-^27,  22  FMJ.  603,  EUBEKA  ▼.  OBOGHAK. 
Public  User  ai  Acceptanco  of  Highway.    See  note^  18  L.  B.  A.  510. 

81  OaL  540-542,  21  Pac.  638,  22  Pac.  750,  FELTON  ▼.  MILLABD. 

Noiuniit  is  Properly  Denied  when  there  is  any  evidence  tending  to 
eustain  plaintiff's  case. 

Approved  in  The  Union  Ice  Co.  v.  Doyle,  6  Cal.  ApJ).  294,  92  Pac. 
116,  and  Archibald  Estate  v.  Matteson,  5  Cal.  App.  446,  90  Pac.  725, 
both  following  rule;  Later  v,  Haywood,  12  Idaho,  83,  85  Pac.  496. 
holding  that  by  such  motion  defendant  admits  all  facts  of  which 
there  is  evidence,  and  all  facts  which  evidence  tends  to  prove. 

Title  ia  not  in  Issue  in  Statutory  Action  of  unlawful  detainer,  and 
evidence  of  title  in  defendant  is  not  admissible  for  any  purpose. 

Distinguished  in  Teich  v.  Arms,  5  Cal.  App.  478,  90  Pac.  963,  lessor 
is  not  estopped  to  show  that  title  of  lessor  has  expired,  been  extin- 
guished, or  alienated  from  him  by  operation  of  law. 

Notice  to  Quit  may  be  Given  by  attorney  by  authority  of  landlord. 

Approved  in  McClung  v.  McPherson,  47  Or.  85,  81  Pac.  571,  question 
of  attorney's  authority  cannot  l^e  raised  when  no  objection  was  made 
to  introduction  of  notice  signed  by  attorney. 

Bigbt  to  Civil  Action  for  Forcible  Entry  and  detainer.  Bee  note, 
121  Am.  St.  Rep.  405. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  46. 

81  Oal.  542^50,  22  Pac.  890,  BAISOH  y.  BOABD  OF  EDUCATION. 

To  Supersede  Bemedy  by  Mandamus,  party  must  not  only  have 
specific  remedy,  but  one  competent  to  afford  relief  upon  very  subject 
matter  of  application,  and  one  whieK  is  equally  convenient,  beneficial 
and  effective. 

Approved  in  Cornell  Co.  v.  Barber,  31  B.  I.  385,  76  Atl.  811,  holding 
remedy  at  law  under  General  Laws  of  1909,  chapter  46,  sections  13, 
14,  for  recovery  of  claim  against  town,  not  so  plain,  adequate  and 
complete  as  to  preclude  resort  to  mandamus. 

81  Cal.  551-565,  15  Am.  St.  Bep.  76,  22  Pac.  892,  6  K  B.  A.  792,  HUM- 
PHBEYS  V.  HOPKINS. 

Property  of  Bailzoad  in  Custody  of  Foreign  Beceiver,  if  brought 
into  this  state  by  him  in  course  of  business,  is  subject  to  attachment. 

Approved  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  175,  30  Sup. 
Ct.  468,  54  L.  Edt  719,  27  L.  E.  A.  (n.  s.)'823,  cars  and  credits  may  be 
seized  by  authority  of  state  court,  notwithstanding  connection  with 
interstate  commerce;  Choctaw  Coal  etc.  Co.  v.  Williams-Echols  Dry 
Goods  Co.,  75  Ark.  368,  87  8.  W.  633,  receiver  of  foreign  corporation 
cannot  defeat  attachment  levied  at  suit  of  resident  creditor,  before 
receiver  acquires  possession,  on  property  of  corporation  within  state; 
De  Rochemont  v.  N.  Y.  Central  etc.  R.  R.  Co.,  75  N.  H.  160,  139  Am. 
St.  Rep.  673,  71  Atl.  869,  Public  Statutes  of  1901,  chapter  220,  sections 
1,  2,  relating  to  attachment,  is  valid,  and  attachment  of  freight-car 
of  railroad  not  in  actual  use  cannot  bo  stayed. 

Exclusiveness  of  Jurisdiction  by  Appointment  of  receiver.  See 
note,  20  L.  R.  A.  392. 

Attadiment  of  Foreign  Bailroad  Cars.  See  notes,  104  Am.  St.  Rep. 
663;  64  L.  R.  A.  502. 

Bights  of  Beceiver  as  to  Property  Outside  of  jurisdiction  in  which 
appointed.    See  note,  23  L.  R.  .A.  54. 
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81  Oal.  566-570,  PEOPLB  v.  BOWMAN. 

Jury's  Determination  of  Degree  of  Homicide  will  not  be  disturbed 
on  appeal,  when  there  is  any  evidence  to  support  it. 

BeaflSrmed  in  People  v.  Machuca,  158  Cal.  64,  109  Pac.  887. 

Evidence  and  InstrnctionB  as  to  Cliaracter  of  accused.  See  note,  20 
L.  B.  A.  617. 

EfTect  of  Failure  to  Give  Accoaed  Opportonity  to  plead.  See  note, 
13  L.  B.  A.  (n.  8.)  814. 

81  Cal.  571-579,  22  Pac.  908,  IN  BE  GBIDEB. 

Pending  Admlniatration  of  Estate,  Successor  of  distributee  who 
enters  into  possession  of  land  under  decree  of  partial  distribution 
cannot  acquire  title  hj  adverse  possession  as  against  those  who  are 
legally  entitled  as  tenants  in  common. 

Approved  in  Webb  v.  Winter  (Cal.),  65  Pac.  1030,  purchaser  at  fore- 
closure sale  of  widow's  interest  in  property  cannot  acquire  title  by 
adverse  possession  to  interest  of  testator,  ponding  administration,  or 
without  notice  that  he  claimed  whole  property. 

Pretermitted  Heirs.    See  note,  115  Am.  St.  Bep.  582. 

81  OaL  579-584,  22  Pac.  888,  IN  BE  WALEEBLY. 

Probate  Homestead  Set  Apart  Under  sections  1465,  1468,  Code  of 
Civil  Procedure,  is  not  limited  to  five  thousand  dollars,  but  is  discre- 
tionary with  court. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  356,  359,  and  In  re 
Walkerly's  Estate  (Cal.),  22  Pac.  889,  both  following  rule;  Estate  of 
Grisel,  3  Cof.  Prob.  300,  premises  consisting  of  detached  tracts  will 
not  be  set  aside  as  probate  homestead  though  value  of  tracts  in  aggre- 
gate does  not  exceed  five  thousand  dollars. 

Distinguished  in  Estate  of  Leahy,  3  Cof.  Prob.  369, -discussing  law 
of  probate  homesteads. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
50. 

81   Cal.   584-588,   22  Pac.   938,   MoCABTHY  ▼.   MXTTUAL  BELIEF 
ASSN. 
BeTocability  of  License  to  Maintain  Bnrden  on  land,  after  licensee 
has  incurred  expense.    See  note,  49  L.  B  A.  522. 

81  Cal.  588-590,  23  Pac.  227,  LABEW  v.  NEWMAN. 

Increase  in  Salary  Does  not  Accrue  in  favor  of  one  appointed  to  fill 
vacancy  in  unexpired  term  of  incumbent. 

Approved  in  State  v.  Frear,  138  Wis.  540,  120  N.  W.  217,  reaffirming 
rule;  Harrison  v.  Colgan,  148  Cal.  75,  82  Pac.  677,  justices  of  district 
courts  of  appeal,  whose  oflSces  were  created  and  whose  terms  began 
to  run  before  increase  was  made  in  salary,  although  they  were  not 
appointed  until  after  increase,  are  not  entitled  to  increase;  Foreman 
V.  People,  209  111.  575,  71  N.  E.  37,  applying  rule  to  case  of  officer 
elected  to  fill  unexpired  term. 

Distinguished  in  Harrold  v.  Barnum,  8  Cal.  App.  24,  96  Pac.  105, 
constitutional  inhibition  against  increase  of  salary  during  term  of 
office  (Const.,  art.  XI,  sec.  9)  does  not  apply  to  appointive  officer  who 
holds  during  pleasure  of  appointing  power. 
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81  OaL  590-^96,  22  Pac.  919,  BULLOCK  ▼.  BOUSE. 

Under  BeviBed  Statutes,  Section  2395,  providing  for  sectionizing 
public  lands,  tract  has  no  identity  until  survey  is  made  and  approved 
under  authority  of  Congress. 

BeafSrmed  in  Smith  v.  Los  Angeles,  158  Cal.  708,  112  Pac.  310. 

Miscellaneous. — Cited  in  Smith  v.  Love,  49  Fla.  242,  38  So.  380. 

81  Cal.  696-603,  16  Am.  St.  Bep.  82^  22  Pac.  1126,  LOBD  ▼.  GOLD- 


Amotint  Sued  for  is  Test  of  Jurisdiction. 

Approved  in  Pratt  v.  Welcome,  6  Cal.  App.  477,  92  Pac.  501,  allega- 
tion, not  finding  of  valne,  in  claim  and  delivery,  is  test. 

In  Contract  of  Hiring,  Agreement  by  employer  that  employment 
shall  be  permanent  only  means  that  it  shall  continue  until  one  of 
parties,  for  good  reason,  should  wish  to  terminate  it. 

Approved  in  Davidson  v.  Laughlin  (Cal.),  68  Pac.  104,  and  Davis  v 
Fidelity  Fire  Ins.  Co.,  208  111.  386,  70  N.  B.  363,  both  following  rule; 
Sullivan  v.  Detroit  etc.  By.,  135  Mich.  671,  106  Am.  St.  Bep.  403,  98 
N.  W.  769,  64  L.  B.  A.  673,  contract  to  give  permanent  employment 
to  attorney  satisfied  by  employment  for  year  at  fixed  salary. 

Contract  of  Employment  for  Indefinite  Period  is  terminable  at  will 
of  either  party. 

Approved  in  Faulkner  v.  Des  Moines  Drug  Co.,  117  Iowa,  122,  90 
N.  W.  586,  contract  that  employment  should  continue  until  mutually 
agreed  to  be  void  is  unenforceable  for  uncertainty  as  to  duration;  dis- 
senting opinion  in  Prescott  v.  Puget  Sound  Bridge  etc.  Co.,  40  Wash. 
357,  82  Pac.  608,  majority  holding  that  employee  in  action  for  breach 
could  show  duration  of  work. 

81  Cal.  604-607,  22  Pac.  924,  BABNUM  y.  BBIDGES. 

Witness  may-  Give  Opinion  as  to  Cost  of  clearing  land. 

Approved  in  Croft  v.  Chicago,  Bock  Island  etc.  By.  Co.,  134  Iowa, 
410,  109  N.  W.  726,  in  action  for  loss  of  serviops  of  wife,  witness,  who 
was  head  of  family  in  similar  circumstances  to  that  of  plaintiif,  may 
testify  as  to  value  of  services. 

81  Cal.  608-616,  22  Pac.  967,  SOMEBS  v.  SOBiEBS. 

On  Appeal  from  Order  Heard  on  Affidavits,  affidavits  must  be  au* 
thenticated  by  bill  of  exceptions. 

Approved  in  linforth  v.  8.  F.  Gas  and  Electric  Co.,  156  Cal.  67, 
103  Pac.  324,  People  v.  Terrill,  131  Cal.  114,  63  Pac.  141,  and  Pereira 
v.  City  iSavings  Bank,  128  Cal.  47,  60  Pac.  525,  all  reaffirming  rule. 

81  Cal.  616-618,  23  Pac.  418,  PEOPLE  ▼.  BUSSELL. 

Information  Drawn  Substantially  in  Language  of  statute  defining 
oifense  is  sufficient. 

Approved  in  State  v.  Keller,  8  Idaho,  7t)9,  70  Pac.  1054,  holding  it 
not  necessary  to  aver  criminal  intent  where  offense  is  statutory,  and 
such  intent  is  not  made  element  of  crime;  State  v.  Bathbone,  8  Idaho, 
167,  67  Pac.  187,  holding  information  which  charges  larceny  in 
felonious  taking  of  two  mares. 

81  Cal.  618-620,  22  Pac.  877,  ABNOLD  v.  SAN  JOSE. 

In  Absence  of  Statute,  Municipal  Corporation  is  not  liable  for  per- 
sonal injuries  occasioned  by  defective  street. 

Beaffirmed  in  Schindler  v.  Young,  13  Cal.  App.  21,  108  Pac.  734. 
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Distinguished  in  Davoust  t.  City  of  Alameda,  149  Cal.  75,  84  Pac. 
763,  5  L.  B.  A.  (n.  s.)  536,  holding  city  liable  where  injury  arises 
from  exercise  of  mere  proprietary  and  private  rights. 

Denied  in  Carson  ▼.  City  of  Genessee,  9  Idaho,  254,  108  Am.  St. 
Bep.  127,  74  Pac.  865,  holding  contra. 

There  Is  No  XMatlnctioii,  as  Regards  liability  for  negligence,  \>e- 
tween  cases  arising  under  charters  making  it  duty  of  city  as  such, 
to  keep  streets  in  repair,  and  those  which  make  it  duty  of  city  council. 

Approved  in  Davoust  v.  City  of  Alameda,  149  Cal.  75,  84  Pac.  763,  5 
Lb  B.  A.  (n.  s.)  536,  applying  rule  to  duty  to  maintain  lighting  plant. 

What  Municipal  Oorporations  are  Answerable  for  injuries  due  to 
defects  in  streets  and  other  public  places.  See  note,  1Q8  Am.  St.  Bep. 
151. 

Liability  of  Municipality  for  Defects  or  obstructions  in  streets. 
See  note,  20  L.  B.  A.  (n.  s.)  516,  672. 

81  OaL  62&-627,  22  Pac.  971,  HEBMAN  ▼.  PABia 

Error  in  Attachment  Proceedings  is  not  ground  for  reversal  of 
judgment  or  of  order  denying  new  trial. 

Approved  in  Nail  v.  Superior  Court,  11  Cal.  App.  29,  103  Pac.  903, 
on  appeal  from  justice's  court  to  superior  court  on  law  and  fact,  order 
of  justice  refusing  to  dissolve  attachment  is  not  reviewable. 

81  OaL  631-633»  15  Am.  St.  Bep.  88,  22  Pac.  876,  CNEIL  v.  MAGNEB. 

If  Promissory  Note,  Payable  on  Demand,  with  interest  after  date, 
is  paid  next  day  after  execution,  one  day's  interest  is  due  and  pay- 
able. 

Bea£Brmed  in  Foster  v.  Beau  De  Zart,  13  Cal.  App.  56,  108  Pac.  877. 

Promissory  Note  Payable  on  Demand  is  due  at  once,  and  no  de- 
mand is  necessary  before  suit. 

Approved  in  Ex  parte  Hourtz,  2  Cal.  App.  754,  84  Pac.  230,  applying 
rule  to  action  of  indebitatus  assumpsit. 

Necessity  of  Demand  to  Start  Banning  of  statute  of  limitations. 
See  note,  105  Am.  St.  Bep.  229. 

In  Case  of  Demand  Note,  Statute  begins  to  run  at  once  from  time 
of  execution. 

Approved  in  Darby  v.  Darby,  120  La.  850,  45  So.  748,  14  L.  B.  A. 
(n.  3.),  1208,  reaffirming  rule;  Sturdivant  v.  McCorley,  83  Ark.  281, 
103  8.  W.  733,  11  L.  B.  A.  (n.  s.)  825,  applying  rule  to  case  where 
money  is  borrowed  without  any  tinM  for  payment  specified. 

Limitation  of  Actions  on  Obligations  Payable  on  or  after  demand. 
See  note,  136  Am.  St.  Bep.  471. 

81  OaL  634-641,  22  Pac.  863,  BBANDT  T.  CLABE. 

Where  Vendor  cannot  Make  Title  to  all  land,  purchaser  has  election 
to  proceed  with  purchase  pro  tanto  and  to  have  abatement  for  de- 
ficiency. 

Approved  in  Townsend  v.  Blanchard,  117  Iowa,  40,  90  N.  W.  520, 
purchaser  may  have  specific  performance  with  abatement  for  home- 
stead and  wife's  contingent  right  of  dower. 

Bight  of  Vendee  to  Specific  Performance  with  abatement  from  price 
where  vendor  unable  to  give  clear  title.  See  note^  10  L.  B.  A.  (n.  s.) 
119. 
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81  Oal.  641*649,  22  Pac.  860,  DAVIES-HEMDEBSON  LUMBEB  OO. 
▼.  OOTTSOHALK. 

Under  SectlosB  1183,  1184,  Code  of  Olvil  Procedure,  where  contract 
for  construction  of  dwelling-house,  contract  value  of  which  is  more 
than  one  thousand  dollars,  is  not  recorded,  materials  furnished  sub- 
contractor are  considered  as  though  furnished  at  personal  instance  of 
owner. 

Approved  in  Baker  v.  Lake  Land  Canal  etc.  Co.,  7  CaL  App.  483,  94 
Fac.  773,  applying  rule  to  labor  bestowed  on  canal. 

Under  Section  1187,  Code  of  OMl  Procedure,  materialman  need  not, 
in  his  claim  of  lien,  aver  invalidity  of  contract  between  owner  and 
contractor. 

Approved  in  Lucas  v.  Bea,  10  Cal.  App.  644,  102  Pac.  823,  reaffirm- 
ing rule;  Lucas  v.  Bea  (Cal.  App.),  101  Pac.  539,  upholding  com- 
plaint by  materialman  against  owner  for  materials  furnished  for 
building. 

Under  Section  1183,  Code  of  Olvil  Procedure,  where  contract  is 
void,  owner  does  not  become  personally  liable,  only  remedy  of  mate- 
rialman being  by  foreclosure  of  lien. 

Beaffirmed  in  Onekow  v.  Confer  (Cal.),  48  Pac.  332. 

Bight  of  Subcontractor  or  Materialman  to  personal  judgment 
against  owner.    See  note,  14  L.  R.  A.  (n.  s.)  1038. 

Lien  for  Material  Furnished  Belatea  to  time  of  furnishing  mate- 
rialsi  and  is  not  defeated  by  filing  declaration  of  homestead  before 
lien  is  filed. 

Approved  in  Hookway  v.  Thompson,  56  Wash.  62,  105  Pae.  155, 
declaration  of  homestead  filed  after  execution  of  mortgage  on  prop- 
erty of  husband,  as  unmarried  man,  though  after  his  marriage,  is  in- 
effective as  against  mortgage. 

81  OaL  660-661,  22  Paa  866,  PEOPLE  ▼.  SAVEBOOOL. 

Information  Which  Charges  Ultimate  Facts  constituting  assault 
with  deadly  weapon,  in  language  of  section  245,  Penal  Code,  is  suffi- 
cient; while  probative  facts,  such  as  intent,  present  ability,  and  kind 
of  weapon,  need  not  be  alleged. 

Approved  in  Matter  of  Hughes,  159  Cal.  362,  113  Pac.  ^85,  and 
People  V.  Weir,  10  Cal.  App.  461,  462,  102  Pac.  539,  both  following 
rule;  State  v.  De  Long,  89  Ark.  ^94,  117  S.  W.  525,  applying  rule  to 
indictment  for  assault  with  intent  to  commit  murder,  under  Kirby'a 
Digest,  section  1588. 
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82  CaL  1-7,  22  Pac.  925,  QUAT  ▼.  PBESIDIO  ft  FEBBIE8  B.  &.  00. 

Liability  of  Principal  for  Unauthorized  Acta  of  agent.  See  note, 
88  Am.  St.  Bep.  781. 

Implied  Powers  Under  Power  of  Attorney  to  transact  business.  See 
note,  4  L.  B.  A.  (n.  s.)  844. 

82  Oal.  7-11,  22  Pac.  938,  GBUWELL  ▼.  8ETB0LT. 

Wbere  Pleader  Sets  Forth  Links  in  Chain  of  title,  general  allega- 
tion of  ownership  is  mere  conclusion  from  facts  stated,  and  does  not 
cure  defects  in  chain  relied  on. 

Approved  in  Emerson  t.  Yosemite  Gold  Min.  etc  Co.,  149  Cal.  59, 
85  Pac.  125,  reaffirming  rule;  Street  v.  Sederburg,  41  Colo.  134,  92 
Pac.  31,  in  replevin,  allegation  that  plaintiif  is  entitled  to  immediate 
possession  of  property  without  alleging  ownership  held  bad;  Paine  t. 
British-Butte  Min.  Co.,  41  Mont.  31,  108  Pac.  13,  complaint  in  con- 
version not  alleging  general  or  special  ownership  held  bad. 

Distinguished  in  Wells,  Fargo  &  Co.  v.  McCarthy,  5  Cal.  App.  300, 
90  Pac.  206,  allegation  of  ownership  of  note  and  mortgage  held  suffi- 
cient averment  of  ultimate  fact,  there  being  no  attempt  to  allege 
order  of  court  assigning  it  to  plaintiff;  Dorris  v.  McManus,  4  Cal. 
App.  153,  87  Pac.  2^,  general  finding  of  title  in  plaintiffs  and  special 
findings  as  to  deraignment  of  title  held  consistent  and  supported  by 
evidence. 

Homestead  Declaration  of  Wife  Alone  on  separate  property  of  hus- 
band does  not  affect  title,  which  vests  in  his  heirs  upon  his  death, 
subject  to  power  of  court  to  set  it  apart  as  probate  homestead. 

Beaffirmed  in  Hanley  v.  Hanley,  4  Cof.  Prob.  475. 

Law  in  Force  at  Time  of  Death  Determines  rights  of  survivor  to 
homestead. 

Beaffirmed  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App.  353, 
359,  107  Pac.  337,  339. 

Order  Setting  Apart  Homestead  cannot  be  collaterally  attacked 
unless  court  is  without  jurisdiction. 

Beaffirmed  in  Hanley  v.  Hanley,  4  Cof.  Prob.  480,  481. 

BightM  of  Ohildrea  in  Homestead  of  Parents  See  note^  56  L.  B^ 
A.  51. 
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Belief  from  Decrees  of  Oonrte  having  exclusive  jarisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes,  106 
Am.  Sit.  Bep.  645;  1  Cof.  Prob.  269. 

82  Gal.  14-19,  22  Pac.  1128,  WHITE  ▼.  MKBRHJi. 

Appellate  Oourt  will  Faae  upon  Action  of  lower  court,  regardless  of 
reasons  assigned  in  opinion  of  lower  court. 

Approved  in  Higgins  v.  Los  Angeles  By.  Co.,  5  Cal.  App.  750, 
91  Pac.  345,  and  Grand  Central  Min.  Co.  v.  Mammoth  Min.  Co.,  29 
Utah,  594,  d3  Pac.  684,  both  following  rule;  "Davis  v.  Jacobson,  13 
N.  D.  432,  101  N.  W.  315,  and  Morgan  v.  Bobineon  Co.,  167  Cal.  351, 
107  Pac.  697,  both  affirming  order  granting  new  trial  on  grounds 
assigned  although  other  than  grounds  stated  by  trial  court  as  reason 
for  making  order;  Burke  v.  Maguire,  154  Cal.  461,  98  Pac.  23,  appel- 
late court  not  limited  to  ground  on  which  lower  court  sustained 
demurrer,  but  can  consider  any  ground  properly  stated  in  demurrer. 

82  CaL  82-34,  22  Pac.  878,  JONBS  ▼.  NICHOLL. 

Promissory  Note  Payable  on  Demand  is  due  at  once,  and  suit 
thereon  may  be  brought  without  previous  demand. 

Approved  in  Ex  parte  Howitz,  2  Cal.  App.  754,  84  Pac.  230,  follow- 
ing rule;  Wills  v.  Booth,  6  Cal.  App.  202,  91  Pac.  761,  demand  note 
must  be  presented  for  payment  to  maker  within  time  limited  in  sec- 
tion 3135,  Civil  Code,  to  charge  indorser;  Darby  v.  Darby,  120  La. 
850,  852,  45  So.  748,  14  L.  B.  A.  (n.  s.)  1208,  prescription  on  demand 
note  rune  from  date  of  note,  and  not  from  date  of  demand. 

Limitation  of  Actions  on  GbllgationB  Payable  on  or  after  demand. 
See  note,  136  Am.  St.  Bep.  471. 

82  Cal.  35-36,  22  Pac.  879,  DAVIS  ▼.  DONNEB. 

Negative  Action  of  Conrt  in  Declining  to  disturb  ite  final  decision 
is  not  appealable. 

Distinguished  in  Mills  v.  Smiley,  9  Idaho,  323,  76  Pac.  786,  one  not 
party  to  action  at  time  writ  of  assistance  was  granted  could  move 
to  eet  aside  order  and  appeal  from  order  denying  motion. 

82  OaL  42-46,  22  Pac.  932,  SIDLINOEB  v.  KEBKOW. 

Upon  Foredosore  of  Mechanic's  Lien  on  building,  failure  of  oourt 
to  define  exact  extent  of  land  necessary  for  building  does  not  invali- 
date decree. 

Beaffirmed  in  Newell  v.  Brill,  2  Cal.  App.  64,  83  Pac.  77. 

Bight  of  Agent  to  Maintain  Action  for  conversion  of  personalty. 
See  note,  26  L.  B.  A.  (n.  s.)  840. 

82  Cal.  46-61,  22  Pac  1131,  WAKEHAM  y.  BABKEB. 

3peclfic  Performance  cannot  be  Enforced  for  personal  services. 

Beaffirmed  in  Stewart  v.  Pierce,  116  Iowa,  744,  89  N.  W.  238. 

Specific  Performance  of  Contracts  Calling  for  services  of  a  personal 
nature.     See  note,  140  Am.  St.  Bep.  63. 

If  Demurrer  is  Well  Taken  on  Any  aronnd,  appellate  court  will 
affirm  order  of  lower  court  sustaining  it. 

Beaffirmed  in  Burke  v.  Maguire,  154  Cal.  461,  98  Pac.  23. 

82  CaL  68-72,  22  Pac.  1081,  CHEVEB  v.  CHING  HONa  POT. 

Bights  of  Prior  Grantee  of  Heir  are  not  Affected  by  subsequent 
ordinary  decree  of  distribution  to  heir  in  probate  proceedings  to  which 
grantee  was  not  party. 
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Approved  in  Cooley  r.  Miller  ft  Lux,  156  Cal.  514,  515,  516,  517, 
519,  105  Pac.  d83,  9W,  985,  following  rule;  Jenner  v.  Murphy,  6  Cal. 
App.  439,  92  Pac.  407,  distribution  of  interest  of  heirs  to  his  transferee 
held  not  to  affect  lien  thereon;  Hill  v.  Lawler  (Cal.),  45  Pac.  848, 
righta  of  grantee  of  widow  not  affected  by  d-ecree  in  distribution  con- 
veying property  to  residuary  legatees  under  stipulation  between  them 
and  widow;  Ward  v.  Du  Pree,  16  S.  D.  507,  94  N.  W.  399,  action  by 
legatee  to  set  aside  release  of  her  share  of  estate  to  other  legatees 
on  ground  of  fraud,  and  to  restrain  executor  from  proceeding  with 
administration  of  estate,  held  not  within  jurisdiction  of  county  court; 
Coats  V.  Harris,  9  Idaho,  468,  75  Pac.  245,  decree  in  distribution  of 
probate  court  will  not  defeat  action  of  one  not  an  heir  and  not  party 
to  proceedings  in  settling  estate.  ^    . 

82  CfaL  72-76,  22  Pac.  874,  McCOBMACE  ▼.  SILSBT. 

Adverse  Possession  for  Bequlsite  Time  and  Oharacter  extinguishes 
liomestead. 

Beaffirmed  in  Donnelly  v.  Tregaskis,  154  Cal.  264,  97  Pac.  423. 

82  CaL  77-84,  22  Pac.  979,  OVEBACBE  v.  BLAEB. 

Wbere  One  of  Two  Innocent  Persons  must  suffer  by  act  of  third, 
he  by  whose  negligence  it  happened  must  be  the  sufferer. 

Approved  in  Schultz  v.  McLean  (CaL),  25  Pac.  428,  refusing  to 
rescind  sale  on  ground  of  fraud  where  only  fraud  shown  was  that  of 
plaintiff's  agent;  State  v.  Grundon,  90  Mo.  App.  272,  and  Kleinpeter 
V.  Castro,  11  Cal.  App.  86,  103  Pac.  1091,  both  holding  notary  liable 
for  making  false  certificate  of  acknowledgment  of  forged  deed,  party 
signing  being  an  impostor. 

Notary  is  not  Bequired  to  Certify  as  to  ownership  of  property 
conveyed  in  deed  acknowledged  before  him. 

Beafirmed  in  Homan  v.  Wayer,  9  Cal.  App.  126,  98  Pac.  81. 

Liability  of  Notaries.    See  note,  82  Am.  St.  Bep.  383. 

When  Facts  are  Clearly  Settled  Question  of  negligence  is  one  of 
law  for  ceurt.  • 

Approved  in  Brounton  ▼.  Southern  Pac.  Co.,  2  Cal.  App.  177,  83 
Pac.  267,  undisputed  facts  held  to  show  absenee  of  negligence. 

82  Cal.  84-87,  22  Pac.  1136,  WBISTEN  ▼.  BOWLES. 

Proposal  may  be  Beyoked  at  Any  Time  before  acceptance  is  com- 
municated to  proposer. 

Approved  in  Marsh  v.  Lett,  8  Cal.  App.  388,  97  Pac.  164,  option  not 
supported  by  consideration  revocable  at  any  time  notwithstanding 
promise  to  contrary. 

To  Constltnte  Binding  Contract  there  must  be  proposal  unqualifiedly 
assented  to. 

Ai^roved  in  German  Sav.  &  Loan  Soc.  t.  McLellan,  154  Cal.  716, 
99  Pac.  196,  refusing  specific  performance  of  contract  to  convey  spring 
on  ground,  minds  of  parties  did  not  meet  as  to  identity  of  spring; 
Johnson-Locke  Mercantile  Co.  v.  Howard  (Cal.),*  65  Pac.  956,  corre- 
spondence concerning  sale  of  raisin  crop  considered  and  held  to 
amount  to  contract;  Harris  Bros.  v.  Beynolds,  17  N.  D.  19,  21,  114 
N.  W.  370,  37^,  oorrespondence  considered  and  held  not  to  show 
acceptance  of  proposal  to  sell  land. 

Qnalified  Acceptance  of  Proposal  is  new  proposal. 

Approved  in  Beiseker  v.  Amberson,  17  N.  D.  219,  116  N.  W.  95, 
Philip  Wolf  &  Co.  V.  King,  1  Cal.  App.  751,  82  Pac.  1055,  and  Hunkins- 
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Willis  Co.  y.  Lob  Angeles  etc.  Co.^  155  Cal.  48,  99  Pae.  371,  all  holding 
facts  did  not  show  proposal  squarely  assented  to. 

82  OaL  88-^6,  22  Pac.  1134,  KAKKIN  ▼.  8I8TEBS  OF  MEBOT. 

Plaintiff  Need  not  Bsilj  to  Kow  Matter  or  affirmative  defense  set 
up  in  answer  but  may  meet  it  by  any  competent  proof. 

Approved  in  Baker  v.  Baker,  9  Gal.  App.  740,  100  Pac.  .804,  in 
quiet  title  suit,  where  defendant  pleaded  plaintiff's  deed  in  escrow  to 
be  delivered  on  plaintiff's  death,  plaintiff  could  avoid  deed  by  compe- 
tent proof  without  replying  to  defense  set  up. 

82  Oat  96-101,  23  Pac.  6^  MOBAK  ▼.  OABDEMETBR. 

Mortgage  Giyen  to  Secure  Future  Advances  does  not  authorize  mort- 
gagee to  buy  up  outstanding  notes  of  mortgagor  and  hold  same  as 
secured  by  mortgage.  , 

Approved  in  Provident  etc.  Assn.  v.  Shaffer,  2  Gal.  App.  218,  83 
Pac.  275,  payment  by  mortgagee  of  debt  of  mortgagor  held  not 
secured  by  mortgage  to  cover  future  advances;  Wright  t.  Voorhees, 
131  Iowa,  410,  117  Am.  St.  Bep.  429,  108  N.  W.  758,  chattel  mortgage 
providing  it  should  cover  ''future  acquisitions  to  above-described 
property"  held  insufficient  to  include  all  future  acquisitions  of  prop- 
erty by  mortgagor. 

Presentation  and  Allowance  of  Mortgage  Olalni  against  estate  of 
deceased  does  not  preclude  subsequent  action  for  foreclosure  of  mort- 
gage. 

Approved  in  First  Nat.  Bk.  ▼.  Glenn,  10  Idaho,  237,  109  Am.  St. 
Bep.  204,  77  Pac.  627,  mortgage  may  be  foreclosed  although  allowed 
and  approved  when  recourse  to  other  property  of  estate  is  waived. 

82  OaL  104-107,  23  Pac.  8,  MILIJnft  y.  PBENTIOE. 

Oertlficate  of  Purchase  of  State  School  Land  may  be  impeached  by 
defendant  in  ejectment  actually  occupying  land  by  proof  that  plaintiff 
could  not  legally  acquire  title. 

Approved  in  Boggs  v.  Ganeard,  148  Cal.  718,  84  Pae.  198,  issuance 
of  certificate  on  payment  of  purchase  price  held  not  to  preclude  iur 
quiry  as  to  applicant's  right. 

82  OaL  107-108,  22  Pac.  934,  PEOPLE  ▼.  MILLEB. 

Oonunon-law  Bole  That  Husband  and  wife,  being  one  person,  can- 
not be  prosecuted  for  conspiracy  between  them  alone,  has  not  been 
changed  by  codes. 

Distinguished  in  Jones  v.  Monson,  137  Wis.  485,  129  Am.  St.  Bep. 
1082,  119  N.  W.  182,  action  lies  againet  husband  and  wife  for  damages 
for  executed  conspiracy  to  commit  wrong,  gist  being  damages  and 
not  conspiracy. 

Disapproved  in  Smith  v.  State,  48  Tex.  Gr.  239,  89  S.  W.  821,  hold- 
ing husband  and  wife  may  be  guilty  of  conspiring  together  to  commit 
homicide. 

82  Oal.  109-110,  22  Pae.  1086,  EZ  PABTE  BOSS. 

PrlBoner  la  not  Entitled  to  Diamiaaal,  when,  by  reason  of  mistrial, 
case  is  continued  and  not  brought  to  trial  within  sixty  days  after 
filing  of  information. 

Approved  in  Application  of  Yung,  7  Cal.  App.  773,  9€  Pac.  24,  and 
State  V.  Morgan,  84  Kan.  627,  114  Pac.  847,  both  reaffirming  rule. 
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Blgbt  to  Speedy  Trial.    See  note,  85  Am.  St.  Rep.  195,  197,  203. 
Delay  of  Prosecution  tm  Ground  f^  discharge.    See  note^  56  L.  K 
A.  520,  541. 

82  CaL  110-114,  28  Pac.  87,  IN  BE  SPENCER. 

Bemarriage  of  Wife  Does  not  of  Itself  avoid  previooB  decree  for 
alimony. 

Approved  in  Cohen  v.  Cohen,  150  Cal.  104,  88  Pac.  270,  holding 
husband  entitled  to  order  Tacatisg  decree  for  permanent  alintony 
upon  remarriage  of  wife. 

82  OaL  114-118,  22  Pac  1037,  6  L.  B.  A.  833,  BANK  OF  MENDO- 
CINO ▼.  BAKER. 

Intended  Purchaser  of  Land  with  safficient  knowledge  of  facts  to 
put  him  on  inquiry  as  to  adverse  right  is  presumed  to  have  made 
each  inquiry. 

Approved  in  Title  ete.  Restoration  Co.  y.  Kerrigan,  150  Oal.  318, 
119  Am.  St.  Bep.  199,  88  Pac.  363,  8  L.  B.  A.  (n.  s.)  682,  rule  applies 
in  actions  to  quiet  title  under  McEnerney  Act. 

Possession  of  Land  as  Notice  of  Title.  See  notes,  104  Am.  St.  Bep. 
344;  13  L.  B.  A.  (n.  s.)  80. 

82  OaL  119-122,  23  Pac.  35,  MUBRAT  ▼.  WHITE. 

It  is  Sui&cient  That  Instructions  construed  together  correctly  state 
law  of  case. 

Approved  in  De  Witt  v.  Ploriston  Pulp  and  Paper  Co.,  7  Cal.  A  pp. 
781,  96  Pac.  400,  instruction  as  to  duty  of  employer  held  not  to  have 
misled  jury  though  not  stated  in  single  complete  instruction. 

82  CaL  122-128,  23  Pac.  271,  HANNAN  y.  McNICKLE. 

Vendee  cannot  Renudn  in  Possession  under  contract  of  sale  with- 
out payment  of  installments  due,  although  he  has  made  valuable  im- 
provements. 

Approved  in  Gervaise  ▼.  Brookins,  156  Cal.  108,  103  Pac.  331,  ven- 
dee could  not  remain  in  possession,  though  he  had  made  valuable 
improvements,  and  though  vendor  could  not  deliver  good  title  with- 
oiut  payment  of  installments  of  purchase  price  as  they  fell  due;  Miller 
T.  Waddingham  (Cal.),  25  Pac.  690,  vendee  who  has  not  paid  entire 
purchase  price  cannot  remove  temporary  houses  built  on  land. 

Distinguished  in  Gumaer  v.  Draper,  33  Colo.  127,  79  Pac.  1041, 
where  time  of  payment  was  not  of  essence  of  contract  for  sale  of  land, 
fact  that  vendee  failed  to  make  payments  according  to  terms  held 
not  to  prevent  specific  performance. 

When  Vendor  may  Recover  Possession  from  vendee.  See  note, 
107  AuL  St.  Rep.  728,  730. 

What  are  Betterments^  and  Allowance  Therefor.  See  note,  81  Am. 
St.  Bep.  177. 

82  Cal.  128-131,  23  Pac.  42,  NEYI.AN  ▼.  GBEEN. 

Exceptions  are  Deemed  Waived  when  not  argued  and  brief  simply 
refers  to  folio  of  record  whei'e  they  are  found. 

Reaffirmed  in  Bell  v.  Staacke,  151  Cal.  548,  91  Pac.  324. 

82  CaL  132-136,  23  Pac.  36^  SAX7NDEB80N  ▼.  BBOADWELL. 

What  Constitutes  a  Transaction  a  Sale.  See  note,  94  Am.  St. 
Bep.  231. 
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Bight  of  Creditor  to  Buy  Property  from  debtor  in  tatisfaction  of 
debt.    See  note,  36  L.  B.  A.  345,  363. 

Preference  by  Mortgage  or  Sale  as  aseignment  for  ereditore.  See 
note,  37  L.  B.  A.  340. 

82  CaL  185-138,  23  Pac.  41,  DAVIS  T.  McOBEW. 
Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  95. 

82  CaL  144-153,  23  Pac  139,  JEWELL  ▼.  McKAT. 

Counsel  Fees  are  Properly  Allowed  in  suit  to  foreclose  mechanic's 
lien. 

Approved  in  Pyramid  Land  etc.  Co.  ▼.  Pieree,  30  Ner.  246,  95 
Pac.  213,  upholding  act  providing  for  allowance  of  eounsel  fees  to 
party  recovering  damages  for  unlawful  grazing  of  stock  on  his  land; 
Thompson  v.  Wdse  Boy  etc.  Co.,  9  Idaho,  370,  74  Pac.  961,  and  Genest 
Y.  Las  Vegas  etc.  Asm.,  11  N.  M.  271,  67  Pac.  748,  both  upholding^ 
act  providing  for  allowance  of  attorneys'  fees  to  successful  plaintiff 
in  mechanic's  lien  suit 

82  Cal.  153-159,  22  Pac.  935,  8MITHEBS  ▼.  FITCH. 

Petition  for  Highway  Bearing  Name  of  Owner  of  land  is  not  evi- 
dence of  dedication  of  any  part  of  his  land  for  highway. 

Approved  in  Smith  v.  Glenn  (Gal.),  62  Pac.  183,  declarations  of 
owner  at  time  of  making  survey  that  it  was  for  convenience  in  con- 
veying held  admissible  in  action  to  abate  fence  across  strip  of  land 
claimed  to  be  highway. 

Maintenance  of  Gates  Across  Boadway  by  owner  rebuts  dedication 
to  public  use. 

Approved  in  Hibberd  v.  Mellville  (Oal.),  33  Pac.  202,  frequent 
change  of  location  of  roadway  by  owner  held  to  rebut  dedication. 

When  Trespass  Already  Committed  by  Bead  Overseer  in  removing 
obstructions  from  alleged  highway  which  has  no  legal  existence 
would  probably  be  indefinitely  repeated,  injunction  will  issue  to 
avoid  multiplicity  of  actions. 

Approved  in  Barbee  v.  Shannon,  1  Ind.  Ter.  214,  40  S.  W.  588,  when 
defendants  placed  fence  across  plaintiff's  land  and  threatened  to  ex- 
clude his  lessee,  injunction  would  issue  to  avoid  multiplicity  of  suits. 

Distinguished  in  Vandalia  Coal  Go.  v.  Lawson,  43  Ind.  App.  236, 
87  N.  E.  5>1,  injunction  did  not  lie  to  restrain  large  number  of  persons 
injured  in  same  accident  from  bringing  separate  damage  suits. 

Injunction  Against  Trespass  on  Bealty.  See  note,  99  Am.  St. 
Bep.  746. 

Injunction  Against  Bepeated  Trespass.  See  note,  13  L.  B.  A. 
(n.s.)   177. 

Injunctiye  Belief  as  to  Fences  or  Gates.  See  note,  7  L.  B.  A. 
(n.  s.)   65. 

Personal  Liability  of  Highway  Officers  for  acts  in  excess  of  au- 
thority.   See  note,  13  L.  B.  A.  (n.  s.)  235. 

82  CaL  163-167,  22  Pac.  1138,  WHITE  ▼.  WHITNEY. 

Shop-book  of  Original  Entries  is  receivable  in  evidence  as  prima 
facie  proof  of  account  in  tradesman's  favor  when  supported  by  his 
oath. 

Approved  in  Hurwitz  v.  Gross,  5  Cal.  App.  620|  91  Pac.  Ill, 
applying  rule  to  records  of  corporation. 
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Admlnibility  In  BTidence  of  Books  of  Acconni.    See  notes,  138 
Am.  St.  Bep.  441,  465;  52  L.  B.  A.  548. 

82  Cal.   167-160,   16  Am.   8t.   Bep.   98,    22  Pac.   1086,   OABTEB  ▼. 
MULBEIN. 

SnretleB  <m  Injunction  Bond  are  Bntitled  to  stand  upon  precise 
terms  of  eontraet. 

Approved  in  Elmore  v.  Thaggard,  130  Ga.  708,  61  S.  E.  928,  sureties    ^ 
on  bond  of  building  contractor  held  not  bound  to  meet  extra  expense 
of   completion    after   abandonment   by    contractor,    when    architect's 
certificate  of  such  expense  was  not  furnished  in  accordance  with 
terms  of  contract. 

82  OaL  170-173,  22  Pac.  1082,  TBAVEB80  ▼.  TATB. 

Findings  Contrary  to  Admissions  of  Pleadings  will  not  support 
judgment. 

Beaffirmed  in  Williams  v.  Pratt,  10  CaL  App.  631,  103  Pac.  154. 

82  CaL  174-181,  16  Am.  St.  Bep.  101,  22  Pac.  1082,  BICHABDSON  ▼. 


Miscellaneous. — Cited  in  Bichardson  t.  I>unn*e  (Cal.),  31  Pac.  737, 
on  another  apxMsL 

82  Cal.  182,  22  Pac.  1120,  PEOPLE  ▼.  laAWBENOB. 

Superior  Court  of  City  and  County  of  San  Pranclsoo  has  no  juris- 
diction  to   try   person   charged    with   misdemeanor. 

Approved  in  People  v.  Palermo  Land  &  Water  Co.,  4  Oal.  App. 
720,  86  Pac.  725,  justice's  court  held  to  have  jurisdiction  of  mis- 
demeanor of  water  company  in  refusing  to  furnish  water  in  accordance 
with  county  ordinance;  Moore  v.  Orr,  30  Nev.  464,  98  Pac.  400,  dis- 
trict court  has  no  jurisdiction  of  misdemeanor. 

82  CaL  183-184,  23  Pac.  118,  IK  BE  WILLIAMS. 

Appellate  Coutt  will  not  Change  Amount  of  bail  fixed  by  lower 
court  unless  discretion  was  clearly  abused. 

Approved  in  Ex  parte  Buef,  7  Cal.  App.  752,  96  Pac.  25,  where 
bail  was  fixed  at  reasonable  sum  on  first  indictment,  same  sum  on 
numierous  successive  similar  indictments  held  excessive. 

82  CaL   184-187,  23   Pac.   46,   OOLDEN   GATE  ETC.   MIN.   CO.   Y. 
JOSHUA  HENDY  MACH.  WOBKS. 

Necessity  and  Character  of  Title  or  possession  to  sustain  action 
for  trespass.    See  note,  30  L.  B.  A.  (n.s.)  261. 

• 

82  Cal.  187-192,  23  Pac.  43,  ALLEK  ▼.  KAPA  COUNTY. 

Constable  Making  Arrest  Outside  County  is  entitled  to  fees  for 
taking  prisoner  before  magistrate  as  well  as  for  going  to  make 
arrest. 

Beaffirmed  in  Monahan  v.  San  Diego  County  (Cal.),  29  Pac.  417. 

Power  of  Ofllcials  to  Act,  as  Detennined  by  place  of  performance. 
See  note,  33  L.  B.  A.  92. 

82  Cal.  193-198,  23  Pac.  12,  WAINWBIOHT  ▼.  WESKE. 

BescisBion  of  Contract  for  Prand  will  not  be  adjudged  in  absence 
of  showing  of  damage. 

Approved  in  Jakway  v.  Proudfit,  76  Neb.  66,  106  N.  W.  1041,  and 
Sonnesyn  y.  Akin,  14  N.  D.  256,  104  N.  W.  10<29,  both  foUowing  rule. 
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82  Cal.  202-209,  22  Pac.  1118,  WOODARD  ▼.  WRIGHT. 

What  are  Betterments,  and  Allowance  Therefor.  See  note,  81 
Am.  St.  Rep.  189. 

82  Cal.  209-218,  22  Pac.  1187,  KRAMER  ▼.  HALSBT. 

Promise  to  Repay  Money  Paid  at  E^eclal  instanee  and  request  of 
defendant  need  not  be  alleged  in  pleading. 

Approved  in  Wo  Sing  ft  Co.  v.  Kwong  Chong  Wai  Co.,  16  Haw,  19, 
and  Pioneer  Hardware  Co.'  v.  Parrin,  55  Or.  593,  107  Pac.  457,  both 
holding  complaint  for  goods  sold  and  delivered  not  defective  for 
not  alleging  promise  to  pay. 

Demurrer  on  Oronnd  of  Limitations  Lies  only  when  it  clearly 
appears  on  face  of  complaint  that  aotion  is  barred. 

Reaffirmed  in  Keegin  v.  Joyce,  9  Cal.  App.  208,  98  Pac.  396. 

82  Oal.  214r-218,  23  Pac.  14,  HAOENMEYER  ▼.  BOABO  OF  EDTTOA- 
TIOK. 

Notice  Mailed  on  11th  of  Month  held  to  give  board  of  equalization 
jurisdiction  to  act  on  proposed  change  specified  in  notice  on  18th, 
such  being  one  week's  notice  required. 

Approved  in  Petition  of  Los  Angeles  Trust  Co.,  158  Cal.  608,  112 
Pac.  58,  publication  of  petition  for  change  of  name  commenced  July 
27th  and  completed  August  2^h,  held  to  be  for  four  weeks;  Reclama- 
tion Dist.  V.  McPhee,  13  Cal.  App.  3<85,  109  Pac.  1107,  four  publica- 
tions from  March  11th  to  April  3d  held  not  to  be  for  four  weeks; 
Cosgriff  V.  Election  Commissioners,  151  Cal.  410,  91  Pac.  99,  certificate 
of  nomination  filed  October  17th  held  to  be  filed  twenty  days  before 
election  held  November  6th. 

Pint  and  Last  Days  In  Oompution  of  Time.  See  note,  49  L.  R.  A. 
236. 

Where  Record  Does  not  Show  AiBrmatlTe  Proof  that  board  of 
equalization  did  not  act  upon  evidence  before  it,  its  order  is  conclusive 
it  acted  on  such  evidence  as  was  necessary. 

Reaffirmed  in  Hampson  v.  Dysart,  6  Ariz.  103,  53  Pac.  583. 

82  Oal.  226-238,  16  Am.  St.  Rep.  108,  22  Pac.  1146,  LXJBBOOK  T. 
McMAJOf. 

Levy  of  Execution  npon  Whole  of  Property  claimed  as  homestead 
confers  no  right,  though  there  was  second  dwelling  thereon  which 
might  separately  be  eubjeot  to  execution. 

Approved  in  Boggs  v.  Dunn,  160  Cal.  286,  287,  116  Pac.  745,  re- 
affirming rule;  Hohn  v.  Pauly,  11  Cal.  App.  731,  106  Pac.  268,  such 
levy  of  no  effect  where  it  was  not  contended  judgment  was  within 
provisions  of  section  1241,  Civil  Code. 

Distinguished  in  Smith  v.  Guckenheimer  ft  Sons,  42  Fla.  49,  27 
So.  904,  dividing  vertically  stores  with  dwelling  of  family  above 
and  setting  aside  seotion  as  homestead  exemption;  Adams  v.  Adams, 
183  Mo.  404,  82  S.  W.  68,  homestead  claim  on  house  not  vitiated  by 
fact  that  it  contained  two  separate  apartments  one  of  which  was 
rented. 

82  CaL  238-244,  22  Pac  1039,  PEOPLE  ▼.  BINQHAM. 

Charter  Provision  That  Board  of  Supervisors  shall  be  judge  of 
election  returns  and  qualification  of  members  does  not  exclude  right 
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of  miperior  eonrt  to  proceed  hj  quo  warranto  to  oust  usurper  from 
board. 

Approved  in  McGregor  y.  Board  of  Trustees,  159  Cal.  445,  114  Pac. 
568,  granting  writ  of  mandate  to  compel  town  trustees  to  exercise 
Juriediction  in  proceeding  to  hear  election  contest  for  town  treasurer. 

ProTlsLon  for  Testing  Election  of  OflLcer  before  municipal  body  as 
exclusive  remedy.    See  note,  26  L.  R.*  A.  (n.  s.)  208,  210. 

82  Gal.  245-249,  23  Pac.  38,  EX  PARTE  STERKES. 

Appellate  Court,  on  Petition  for  Habeas  Oorpns,  will  inquire  into 
probable  cause  for  detention,  when  prisoner  is  held  upon  information 
only. 

Approved  in  Ex  parte  Vice,  5  Cal.  App.  154,  89  Pac.  963,  discharg- 
ing on  habeas  corpus  prisoner  held  on  information  filed  more  than 
three  years  after  alleged  embezzlement  was  committed;  In  re  Yandi- 
veer,  4  Cal.  App.  652,  88  Pac.  993,  and  Ex  parte  Heacock,  8  Cal.  App. 
421,  97  Pac.  77,  both  holding  facts  shown  before  committing  magis- 
trate furnished  sufficient  probable  cause;  Ex  parte  Show,  4  Okl.  Cr. 
423,  113  Pac.  1066,  habeas  corpus  lies  when  indictment  charges  no 
crime  of  any  kind. 

Distinguished  in  In  re  Knudtson,  10  Idaho,  681,  79  Pac.  642,  pris- 
oner cannot  raise  question  of  commitment  not  being  on  probable 
c^se  after  conviction. 

Prisoner's  Right  to  Discharge  on  Habeas  Corpos  after  commitment 
and  before  trial.    See  note,  100  Am.  St.  Rep.  33. 

District  Attorney  in  Filing  Information  acts  as  mere  ministerial 
officer. 

Approved  in  People  ▼.  Helm,  152  Cal.  548,  93  Pac.  106,  upholding 
information  filed  on  legal  holiday. 

Miscellaneous. — Cited  in  Ex  parte  Lee  (Oal.),  23  Pac.  40,  and  Ex 
parte  Stemes  (Oal.),  23  Pac.  40)  both  companion  cases. 

82  Oal.  250-263,  23  Pac.  127,  OASTAaNINO  ▼.  BALLETTA. 

Common  Counts  may  be  Used  if  contract  has  been  partly  performed 
and  extinguished  by  acts  of  defendant. 

Approved  in  Brown  v. -Crown  Gold  Milling  Co.,  150  Cal.  384,  89 
Pac.  90,  employee  wrongfully  discharged  could  sue  on  quantum  meruit; 
Donegan  v.  Houston,  5  Cal.  App.  630,  90  Pac.  1074,  general  rules  of 
common  counts  apply  to  recover  for  work  done  within  two  years  for 
which  defendant  agreed  to  pay  specified  sum. 

Where  Contract  is  Fully  Performed  by  plaintiff  and  nothing  re- 
mains but  payment  of  money  due,  and  complaint  declares  on  com- 
mon counts,  special  contract  is  admissible  as  evidence  of  admission 
of  standard  of  value. 

Reaffirmed  in  Naylor  v.  Adams,  15  Cal.  App.  556,  115  Pac.  339,  and 
Boyd  V.  Bargagliotti,  12  Cal.  App.  237,  107  Pac.  154. 

CondnslTeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  346. 

82  Cal.  263-272,  21  Pac.   843,   22  Pac.   1083,   OACKE  ▼.   MANX7FAC- 
TURERS'  FIRE  ETC.  INS.  CO. 
Wliere  Fire  Policy  Provides  for  Arbitration  on  written  request  of 
either  party  in  case  of  differences,  it  is  waived  if  no  demand  for  arbi- 
tration is  made  within  reasonable  time, 
n  Osl.  Notes— 28 
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Reaffirmed  in  Wischeater  ▼.  North  Britisli  etc.  Co.,  100  Cal.  5,  7, 
116  Pac.  eSy  66. 

Arbitration  as  Condition  Precedent  to  action  on  insurance  policy. 
See  note,  15  L.  R.  A.  (n.  s.)  1063,  1065. 

ConcluslYeneu  of  Proof  of  IfOse  as  against  insured  or  his  bene- 
ficiaries.   See  note,  44  L.  R.  A.  857. 

82  OaL  27S>275,  23  Pac.  124,  EZ  PABTE  NEUSTADT. 

Offecue  of  Obtaining  Money  Under  Falae  Pretenses  held  to  be 
within  jurisdiction  of  superior  court. 

Approved  in  Moore  v.  Orr,  30  NeT.  465,  98  Pac.  400,  justice's  court 
held  to  have  jurisdiction  of  offense  of  keeping  disorderly  house. 

82  Oal.  284-286,  16  Am.  St  Bap.  114^  23  Pac.  125,  HAYNS  t.  JUS- 
TICE'S COURT. 

Prohibition  Uea  to  Prevent  Court  from  Proceeding  to  trial  of  cause 
against  express  prohibition  of  statute. 

Approved  in  Huntington  v.  Superior  Court,  5  Cal.  App.  295,  90  Pac 
145,  writ  lies  to  prevent  second  trial  upon  charge  of  murder  caused 
by  abortion,  notwithstanding  proposed  limitation  of  penalty  to  man- 
slaughter. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Rep.  937. 

Bight  to  Attach  Property  in  Hands  of  assignee  for  creditors.  See 
note,  20  L.  R.  A.  596. 

82  Cal.  286-339,  16  Am.  St  Bep.  116,  22  Pac  910,  1046^  6  L.  B.  A.  766, 
SPBINQ  VALLEY  WATEBWOBKS  V.  SAN  FBANOISCO. 

Act  of  Fixing  Water  Bates  by  Board  of  supervisors  is  within  con- 
trol of  courts. 

Approved  in  Inglin  ▼.  Hoppin,  156  Cal.  489,  105  Pac.  585,  court 
has  power  to  enforce,  by  mandamus,  right  to  establishment  of  inde- 
pendent reclamation  district;  Union  Transportation  Co.  v.  Bassett 
(Cal.),  46  Pac.  910,  courts  may  review  regulations  of  harbor  commis^ 
sioners  in  respect  to  reasonableness;  Philadelphia  &  R.  Ry.  Co.  v.  In- 
terstate Commerce  Com.,  174  Fed.  689,  court  cannot  set  aside  order  of 
Interstate  Commerce  Commission  fixing  rates,  unless  commission  has 
transcended  its  power  or  exercised  it  without  due  regard  to  law. 

Power  of  Judiciary  to  Fix  Bates  of  public  service  corporations. 
See  note,  8  L.  R.  A.  (n.  s.)  530. 

Board  of  Sapervisors  Authorized  to  Fix  water  rates  must  exercise 
judgment  and  discretion  in  determining  what  is  fair  and  reasonable. 

Approved  in  Woodruff  v.  East  Orange,  71  N.  J.  Eq.  432,  64  Atl.  471, 
and  Contra  Costa  Water  Co.  v.  Oakland,  150  Oal.  347,  113- Pac.  679, 
both  holding  water  rates  to  be  fairly  and  reasonably  fixed. 

Power  of  State  and  Municipal  Carporationa  to  regulate  rates 
charged  by  public  service  corporations.  See  note,  129  Am.  St.  Rep. 
354. 

Legifllative  Power  to  Fix  ToUa,  rates,  or  prices.  See  note,  33  L. 
R.  A.  182. 

Establiahment  and  Regulation  of  Municipal  water  supply.  See  note, 
61  L.  R.  A.  101,  104,  105,  112,  114. 

Supervisors  are  not  Bonnd  to  Qive  Notice  to  water  company  of  in- 
tention to  fix  rates. 
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Approved  in  Home  Telephone  etc.  Co.  ▼.  Loe  Angeles,  155  Fed.  581, 
city  council  not  bound  t6  give  notice  to  telephone  company  of  inten- 
tion to  tx  rates. 

Ezpenfle  of  Water  Meters  cannot  be  Imposed  on  consumers. 

Distinguished  in  Cooper  v.  Goodland,  80  Kan.  124,  102  Pac.  246,  23 
L,  R.  A.  (n.  8.)  410,  upholding  ordinance  providing  consumers  shall 
furnish  meters;  Shaw  Stocking  Co.  v.  Lowell,  99  Mass.  120,  85  N.  E. 
91,  18  L.  R.  A.  (n.  s.)  746,  upholding  ordinance  requiring  person  de- 
siring private  fire  protection  to  install  meters;  State  ex  rel.  Hallauer 
V.  Gosnell,  116  Wis.  615,  93  N.  W.  545,  61  L.  R.  A.  33,  holding  ordi- 
nance requiring  consumers  using  service  pipes  of  certain  diameter  to 
furnish  meter  not  to  be  unreasonable  discrimination. 

Municipal  Corporation  can  be  Bound  by  injunction. 

Approved  in  San  Francisco  etc.  Co.  v.  -San  Francisco,  164  Fed.  888, 
restraining  order  issued  in  suit  against  city  by  consumer  of  gas  to 
restrain  enforcement  of  ordinance  fixing  price  held  to  bind  all  con- 
sumers, though  not  parties  to  action;  Spring  Valley  Waterworks  v. 
San  Francisco,  124  Fed.  603,  in  suit  to  enjoin  enforcement  of  ordi- 
nance reducing  water  rates,  rate  payers  are  represented  by  city  and 
are  bound  by  proceedings,  and  injunction  issued  therein. 

It  is  not  Solllcient  to  Aver  Fraud  in  general  terms;  facts  relied  on 
must  be  alleged. 

Approved  in  Estate  of  Qoodspeed,  2  Cof.  Prob.  149,  Thomason  v. 
De  Greayer  (Cal.),  31  Pac.  567,  and  Clarkson  v.  Hoyt  (Cal.),  36  Pac. 
384,  all  holding  allegations  of  fraud  to  be  conclusions  only. 

Miscellaneous. — Cited  in  Goldtree  v.  San  Diego,  8  Cal.  App.  510,  97 
Pac.  218,  to  point  that  court  may  render  judgment  against  particular 
fund  in  city  treasury. 

82  Cal.  339-347,  22  Pac.  929,  SX  PARTE  AH  YOIT. 

Police  Court  Established  by  Freeholders'  Charter  has  no  legal 
existence. 

Cited  in  Graham  v.  Fresno,  151  Cal.  469,  91  Pac.  148,  under  con- 
stitutional amendment  of  1896,  provisions  of  city  charter  are  supreme 
as  to  police  courts. 

Distinguished  in  People  v.  Sands  (Cal.),  35  Pac.  332,  valid  provi- 
sion for  filling  vacancies  in  city  justice's  court  established  by  legis- 
lature can  be  made  by  city  charter. 

82  Cal.  351-412,  16  Am.  St  Rep.  137,  23  Pac.  16,  COLTON  v.  STAN- 
FOBD. 

Where  Pacts  upon  Which  SpecnlatiTe  Agreement,  whi<*h  is  fair  and 
free,  is  founded  turn  out  otherwise  than  as  anticipated,  parties  can- 
not be  relieved  of  results. 

Distinguished  in  Perkins  v.  Sunset  Tel.  ft  Tel.  Co.,  155  Cal.  723, 
103  Pac.  195,  release  of  claim  of  damages  made  by  person  of  enfeebled 
mind  held  not  to  come  within  rule  of  speculative  contracts. 

One  Who  Claims  His  Conduct  has  been  influenced  by  false  state- 
ments of  another  must  allege,  in  action  for  damages,  that  he  relied 
on  them. 

Approved  in  Burke  v.  Maguire,  154  Cal.  467,  98  Pac.  25,  following 
rule;  Henry  v.  Continental  Bldg.  etc.  Assn.,  156  Cal.  675,  105  Pac.  963, 
opinion  of  person  cannot  amount  to  fraudulent  statement  of  what  is 
not  true;  Brandt  v.  Krogh,  14  Cal.  App.  49^  111  Pac.  279^  opinion 
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based  on.  alleged  facts  known  by  party,  stating  them  to  be  nonex- 
istent, held  suffieieni  positive  representation  Ct  fact  to  hold  party  for 
fraud. 

When  Pnichaser  Makes  Independoit  InTestlgatioii,  and  means  are 
fully  open,  he  cannot  demand  rescission  of  contract  on  ground  of 
fraud; 

Approved  in  Pittsburg  Life  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140 
Fed.  8&4,  following  rule;  Curran  v.  Smith,  149  Fed.  ©61,  81  C.  C.  A. 
537,  and  Smith  v.  Curran,  138  Fed.  158,  both  holding  defendants  who 
had  made  extended  independent  investigation  of  engineering  plan 
could  not  defend  breach  of  contract  in  relation  thereto  on  ground 
they  were  induced  to  make  contract  by  reason  of  plaintiff's  false  rep- 
resentations. 

Ooncealmsnt  of  Material  Facts  may  Amount  to  fraud  where  one 
party  has  right  to  information  from  another. 

Approved  in  Oliver  v.  Oliver,  118  Ga.  371,  45  S.  E.  235,  director 
purchasing  stock  of  stockholder  at  low  rate  when  he  knew  of  con- 
templated sale  by  company  which  would  greatly  advance  stock  held 
chargeable  with  fraud. 

Bight  to  Bely  upon  Bepresontationa  made  to  effect  contract  as  basis 
for  charge  of  fraud.     See  note,  37  L.  B.  A.  600. 

Power  to  Cancel  Oontract  Should  be  Bxerdaed  with  great  caution. 

Approved  in  Oreenawalt  v.  Bogers,  151  Cal.  634,  635,  91  Pac.  527, 
528,  refusing  to  cancel  contract  when  misrepresentation  was  not 
material. 

82  OaL  413-420,  22  Pac.  1140,  MOTT  T.  MOTT. 

Action  cannot  bo  Diamissed  by  Plaintifl  after  cross-complaint  has 
been  filed. 

Beaifirmed  in  Frost  ▼.  Idaho  Ifr.  Co.,  19  Idaho,  380,  114  Pac  40. 

82  Oal.  425-426»  22  Pac.  1113,  BIENENFELD  ▼.  FBESNO  MILLIKO 
OO. 

Appellate  Court  will  Dismiaa  Appeal  of  'Wblcli  it  has  no  jurisdic- 
tion on  its  own  motion. 

Approved  in  Porco  v.  State  Bd.  of  Barber  Examiners  (Cal.),  73  Pac. 
168,  dismissing  appeal  in  action  to  compel  state  board  of  barber 
examiners  to  issue  Ucense,  when  act  creating  board  was  repealed 
pending  appeal. 

82  Cal.  427-454,  23  Pac.  276,  7  L.  B.  A.  709,  WHITE  T.  WHITE. 

Man  and  Woman  Cohabiting  Together  as  husband  and  wife  are  pre- 
sumed to  have  entered  into  marriage. 

Beaffirmed  in  Ollschlager's  Estate  v.  Widmer,  55  Or.  151,  105  Pac. 
719. 

Cohabitation  and  Bepute  Do  not  Make  Marriage,  but  are  merely 
evidence  from  which  it  may  be  inferred  marriage  was  entered  into. 

Approved  in  Estate  of  Blythe^  4  Cof.  Prob.  298,  300,  holding  mar- 
riage not  proven  by  cohabitation. 

Cohabitation  Illicit  in  Beginning  Baisea  no  presumption  of  marriage. 

Approved  in  Kieffer  v.  Smith,  16  S.  D.  433,  93  N.  W.  643,  and 
Weidenhoft  v.  Primm,  16  Wyo.  360,  94  Pac.  459,  both  following  rule. 

Cohabitation  Originally  Unlawful  as  Proof  of  marriage.  See  note, 
14  U  B.  A.  364. 


r 
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Whfire  PnUic  Offenie  is  Imrdyed,  Oonsent  to  marriage  cannot  be 
proven  by  evidence  of  cohabitation  and  repute  of  marriage. 

Approved  in  People  v.  lie  Douz,  155  Oal.  548,  l02  Pac.  522,  in 
bigamy  charge,  proof  of  character  of  alleged  clergyman  signing  mar- 
riage certificate  held  essential. 

Co]iiinoii-la>w  MarriageB.  See  notes,  124  Am.  St.  Bep.  119;  3  Cof. 
Prob.  211. 

It  iB  in  Discretion  of  Court  to  Allow  leading  questions. 

Beaffirmed  in  Josephson  v.  Sigfusson,  13  N.  D.  318,  100  N.  W.  705. 

Admiaaion  of  Irrelevant  Testimony,  when  cause  is  tried  by  court, 
is  not  ground  for  reversal  unless  it  appears  court  relied  on  such  evi- 
dence. 

Beaffirmed  in  Stewart  v.  Douglass,  9  Cal.  App.  715,  100  Pac.  712. 

Entries  in  Family  Bible  or  other  religious  book  as  evidence.  See 
note,  41  L.  B.  A.  449. 

82  Oal.  454-465,  22  Pac.  1113,  EX  PABTE  MILLEB. 

Erroneous  Denial  of  Jury  Trial  in  case  of  misdemeanor  in  justice's 
court  is  not  ground  for  habeas  corpus  proceedings. 

Approved  in  Ex  parte  Blake,  155  Cal.  587,  102  Pac.  270,  statute  of 
limitations,  against  criminal  charge  not  ground  for  release  on  habeas 
corpus;  Goodman  v.  Superior  Court,  8  Cal.  App.  233,  96  Pac.  395,  writ 
of  review  does  not  lie  to  annul  order  denying  jury  trial  in  case  in 
which  jury  trial  might  be  waived;  BeauHeu  Vineyard  v.  Superior 
Court,  6  Cal.  App.  250,  91  Pac.  1018,  prohibition  does  not  lie  to  re- 
strain condemnation  proceeding  of  which  court  has  jurisdiction 
because  court  decided  question  of  necessity  of  taking  land  after 
verdict  as  to  value;  Winnovich  v.  Emery,  33  Utah,  359,  93  Pac.  993, 
evidence  adduced  before  magistrate  on  commitment  of  prisoner  can- 
not be  reviewed  on  habeas  corpus  proceedings. 

B^ease  of  Prisoner  on  Habeas  Oorinui  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  188. 

82  OaL  471-474,  23  Pac.  202,  DOWNIKO  ▼.  LE  DU. 

Jury  Trial  is  not  Matter  of  Bi£^t  on  foreclosure  of  mortgage. 

Approved  in  Van  Valkenburgh  v.  Oldham,  12  Cal.  App.  579,  108 
Pac.  45,  following  rule;  Coghlan  v.  Quartararo,  15  Cal.  App.  666,  115 
Pac.  606,  in  mechanic's  lien  suit,  owner  not  personally  sued  held  not 
entitled  to  demand  jury  trial;  Taylor  v.  Ford  (Cal.),  24  Pac.  943, 
defendant  answering  complaint  in  action  brought  under  section  1050, 
Code  of  Civil  Procedure,  and  setting  up  legal  claim  as  defense,  held 
not  entitled  to  jury  trial. 

Becital  in  Findings  of  Waiver  of  Jury  cannot  prevail  against  show- 
ing in  bill  of  exceptions  that  jury  was  demanded  and  denied. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pae. 
1123,  recital  in  bill  of  exceptions  that  notice  of  intention  to  move  for 
n«w  trial  was  seasonably  served  held  to  prevail  over  notice  itself 
which  showed  it  was  served  and  filed  too  late. 

82  Cal.  474-480,  23  Pac.  118,  SCHUBTZ  y.  BOMEB. 

Parties  to  Written  Instrument  are  Bound  by  its  terms,  and  evi- 
dence of  previous  oral  negotiations  are  only  admissible  to  explain 
ambiguities. 

Approved  in  Peterson  v.  Chaix,  5  Cal.  App.  534,  90  Cal.  951,  "more 
or  less"  held  not  such  ambiguity  as  to  admit  evidence  of  previous 
negotiations. 
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Extent  of  Bole  That  Parol  Svldonce  is  inadmissible  to  yary  written 
contract.    See  note,  17  L.  B.  A.  271. 

82  Oal.  480-482,  23  PacI  126,  IiANDEBS  ▼.  LANDEBS. 

Maadamiifl  Iilea  to  Compel  Trial'  Judge  to  settle  bill  of  exceptions 
when  he  wrongfully  refuses  to  do  so. 

Beaffirmed  in  Brode  ▼.  Qostin,  158  Cal.  701,  112  Pac.  281. 


OaL  483-496,  22  Pac.  1042,  KENNEDY  T.  BOABO  OF  EDUCA- 
TION. 

Section  1793,  Political  Code,  Protects  Teachers  elected  by  boards  of 
education  from  removal  except  for  cause. 

Approved  in  Barthel  v.  Board  of  Education,  163  Gal.  379,  95  Pac. 
893,  probationary  teacher  not  holding  city  certificate  dropped*  from 
department  only  upon  adverse  report  of  classification  committee; 
Loehr  ▼.  Board  of  Education,  12  Gal.  App.  673,  675,  676,  108  Pac.  326, 
327,  transfer  of  teacher  from  one  primary  grade  to  another,  though 
salary  was  reduced,  held  to  be  within  powers  of  San  Francisco  board 
of  education;  Bates  v.  Board  of  Education,  139  Cal.  148,  72  Pac.  908, 
holding  board  of  education  could  consolidate  classes  in  interest  of 
economy  and  determine  what  teacher  should  be  placed  on  nnassigned 
list;  Taylor  v.  Marshall,  12  Gal.  App.  552,  107  Pac.  1013,  section  1793 
held  not  to  «pply  to  city  not  having  board  of  education;  Harby  v. 
Board  of  Education,  2  Gal.  App.  420,  83  Pac.  1082,  vice-principal  of 
city  school  discharged  without  cause  entitled  to  mandamus  to  compel 
restoration  to  position;  Bradley  v.  Board  of  Education,  1  Gal.  App.  213, 

81  Pac.  1037,  holders  of  special  city  certificates  specified  in  section 
1793  are  not  within  protection  of  tenure  of  office  clause  in  favor  of 
holders  of  city  certificates  in  general;  McKenzie  v.  Board  of  Educa- 
tion, 1  Gal.  App.  407,  82  Pac.  393,  board  of  education  has  jurisdiction 
to  hear  and  determine  charges  made  in  writing  against  teacher  by 
citizens. 

Distinguished  in  Ewin  ▼.  Ind.  School  Dist.  No.  8,  10  Idaho,  113, 
77  Pac.  225,  section  84,  Laws  of  1899,  empowers  board  to  discharge 
teacher  without  specifying  cause. 

Mandamus  Lies  to  Compel  Board  of  Education  to  reetore  teacher 
in  public  schools  who  is  unlawfully  dismissed. 

Distinguished  in  State  ▼.  Medical  Gollege,  128  Wis.  13,  116  Am.  St. 
Bep.  21,  106  N.  W.  118,  3  L.  E.  A.  (n.  s.),  1116,  writ  does  not  lie  to 
compel  educational  institution  to  grant  diploma  to  student  on  fulfill- 
ment of  certain  conditions. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  879. 

Duties,  Performance  of  Which  may  be  compelled  by  mandamus.  See 
note,  125  Am.  St.  Bep.  498. 

Mandamus  to  Bestore  to  Office  one  illegally  removed.  See  note,  19 
L.  B.  A.  (n.  8.),  53,  56,  81. 

82  Cal.  497-501,  23  Pac.  130,  THOMPSON  T.  SOUTHEBN  CALIFOB- 

NIA  MOTOB  B.  CO. 

Deed  is  not  Void  for  Uncertainty  when  extrinsic  evidence  can  make 
it  clear. 

Approved  in  Abercrombie  v.  Simmons,  71  Kan.  541,  114  Am.  St. 
Bep.  509,  81  Pac.  210,  1  L.  B.  A.  (n.  s.)  806,  deed  not  void  for  in- 
definiteness  of  description. 
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62  OaL  502-612,  23  Pae.  60.  227,  WABD  ▼.  OLAT. 

Uncertainty  la  not  Chraund  for  Snataining  general  demurrer. 

Beaffirmed  in  The  Union  lee  Co.  ▼.  Doyle,  6  Cal.  App.  288,  92  Pae. 
U4,  and  Yordi  v.  Yordi,  6  Cal.  App.  32,  91  Pac.  353. 

Oopy  of  Note  Sned  on  Annexed  to  Complaint  and  referred  to  therein 
is  part  of  complaint. 

Approred  in  Santa  Bosa  Bank  t.  Paxton,  149  Cal.  198,  199,  86  Pac. 
194,  following  role;  Ex  parte  Howitz,  2  Cal.  App.  755,  84  Pae.  230, 
copy  of  complaint  attached  to  affidavit  for  arreet  in  civil  action  held 
part  of  affidavit;  Whiteacre  v.  Nichols,  17  Okl.  391,  87  Pac.  866,  in- 
strument sued  on  annexed  to  petition  held  part  thereof. 

Distinguished  in  Ahlers  v.  Smiley,  11  Cal.  App.  346,  104  Pae.  908,« 
in  action  for  damages  of  breach  of  contract  want  of  averment  of 
contract  iq  complaint  held  not  to  be  supplied  by  inference  from  at- 
tached exhibit  setting  forth  record  of  former  suit  between  parties  in 
which  it  wa«  found  contract  was  entered  into  and  therein  set  forth; 
Lucas  T.  Bea  (CaL  App.),  101  Pac.  540,  averment  in  complaint  on 
mechanic's  lien  in  reference  to  contents  of  notice  of  lien  attached  held 
insufficient  to  justify  recovery. 

Ooort  may  Set  Aside  Stipulation  Entered  into  under  mistake  as  to 
legal  effect. 

Approved  in  Dent  v.  Superior  Court,  7  Cal.  App.  684,  95  Pac.  673, 
relieving  mistake  in  law  as  to  statutory  change  of  practice;  Sherman 
V.  Southern  Pac.  Co.,  31  Nev.  289,  102  Pac.  258,  setting  aside  default 
oft  ground  of  excusable  neglect  of  attorney;  Butler  v.  Chamberlain, 
66  Neb.*  180,  92  N.  W.  155,  setting  aside  stipulation  improvidently 
made  and  standing  in  way  of  substantial  justice.  * 

Finding  That  Certain  Balance  la  Dne  and  owing  on  note  states 
conclusion  of  law,  and  does  not  cover  issue  of  nonpayment,  but  is  suf- 
ficient if  findings  show  no  part  was  paid  except  collateral  note. 

Approved  in  First  State  Bank  v.  Blackinton,  16  Cal.  App.  142,  116 
Pac.  312,  where  complaint  on  note  alleges  payment  of  interest  up  to 
specified  date  but  there  is  no  allegation  as  to  nonpayment  of  interest 
thereafter,  judgment  for  further  interest  is  erroneous;  Treis  v.  Berlin 
Dye  Works  etc.  Co.,  11  Cal.  App.  423,  105  Pac.  276,  finding  that  claim 
"was  dne  and  owing''  held  to  sufficiently  imply  nonpayment  at  date  of 
finding,  in  abeence  of  finding  to  contrary;  Stewart  v.  Burbridge,  10 
Cal.  App.  624,  102  Pac.  962,  holding  finding  sufficient  that  claim  was 
due  and  owing"  at  date  of  finding. 
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82  OaL  613-518,  23  Pac.  187,  BODE  y.  TBIMMEB. 

In  Proceedings  to  Oontest  Bight  to  purchase  state  lands,  title  is 
assumed  to  be  in  state. 

Cited  in  Miller  v.  Engle,  3  Cal.  App.  330,  85  Pac.  160,  arguendo. 

Aliea  by  Birth  is  Presumed  to  Oontinne  such  until  hia  citizenship  is 
shown. 

Approved  in  Ehrlich  v.  Weber,  114  Tenn.  717,  88  S.  W.  189,  long 
residence  does  not  overcome  presumption. 

Preaumption  of  Oltizenahip  ftom  Besidence.  See  note,  8  L.  B.  A. 
(n.  s.)  1245. 

82  OaL  518-623,  23  Pac.  190,  EX  PABTE  WBDLEIGH. 

Judgment  of  Impriaonment  for  Nonpayment  of  fine  imposed  on  con- 
viction for  felony  la  void. 
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Approved  in  In  re  Snllivan,  3  Cal.  App.  194,  84  Pac.  781,  holding 
Toid  portion  of  judgment  directing  impriaonment  for  nonpayment  of 
fine  imposed  on  conyiction  of  aaaault  with  deadly  weapon. 

Distinguished  in  In  re  Johnson,  6  Cal.  App.  737,  93  Pae.  2(H),  up- 
holding on  habeas  corpus  proceedings  similar  judgment  rendered  on 
conviction  for  miBdem<eanor. 

ProTisioiia  of  Statute  Allowing  Credits  or  deductions  from  term  of 
imprisonment  enter  into  and  form  part  of  sentence. 

Beaffirmed  in  Fite  v.  State,  114  Tenn.  657,  88  S.  W.  943,  1  L.  B.  A. 
(n.  s.)  520,  and  McCoy  ▼.  Beid,  172  Ind.  186,  87  N.  E.  1087. 

Statute  AUowtag  Deduction  from  Term  of  imprisonment  for  good 
•conduct  is  Talid. 

Approved  in  Ex  parte  Bidley,  3  Okl.  Cr.  361,  106  Pac.  553,  and 
People  ▼.  Joyce,  246  111.  135,  92  N.  E.  612,  both  upholding  similar 
statutes. 

Constltatlonality  of  Statutory  Credits  for  good  behavior.  See  note, 
1  L.  B.  A.  (n.  6.)  522. 

Seduction  of  Priaoner'i  Term  by  Allowance  for  good  behavior.  See 
note,  34  L.  B.  A.  509. 

82  Cal.  623-529,  28  Pac.  48,  HITCHOOCK  ▼.  CABTJTHEBS. 

Number  and  Agreement  of  Jurors  necessary  to  valid  verdict.  See 
note,  43  L.  "R.  A.  74. 

Slander  and  Libel  in  Charging  Woman  with  unchastity.  See  note, 
24  L.  B.  A.  (n.  s.)  611. 

82  Cal.  533-547,  23  Pac.  217,  SMITH  ▼.  TAYLOB. 

Contract  to  be  Susceptible  of  Specific  Performance  must  be  certain 
in  its  terms. 

Approved  in  Meyer  v.  Lincoln  Bealty  Co.,  14  Cal.  App.  757,  758, 
113  Pac.  333,  vague  contract  for  lease  held  unenforceable;  Elliott  v. 
Elliott,  3  Alaska,  363,  enforcing  specific  performance  of  grubstake 
contract;  Marks  v.  Gates,  2  Alaska,  527,  contract  for  sale  of  land 
held  too  vague  to  warrant  specific  performance. 

Under  Contract  for  Good  Title,  Abstract  to  be  furnished  by  vendor, 
vendee  is  not  required  to  investigate  as  to  facts  aliunde  not  disclosed 
by  abstract. 

Approved  in  Whelan  ▼.  Bossiter,  1  Cal.  App.  706,  82  Pac.  1084, 
following  rule;  Lessenich  v.  Sellers,  119  Iowa,  320,  93  N.  W.  350,  one 
who  had  agreed  to  purchase  land  only  if  abstract  showed  perfect  title 
could  refuse' without  pointing  out  specific  objections  in  abstract  show- 
ing defective  title;  Crosby  v.  Wynkoop,  56  Wash.  477,  106  Pac.  176, 
where  vendor  agreed  to  convey  good  title  as  shown  by  abstract,  and 
claimed  under  deed  from  persons  claiming  to  be  heirs  of  another,  and 
nothing  of  record  showed  them  to  be  heirs,  vendee  was  not  bound 
to  accept. 

Court  cannot  Change  Its  Findings  after  entry  of  judgment  without 
granting  new  trial. 

Approved  in  Brown  v.  Capital  Townsite  Co.,  21  Okl.  590,  96  Pac. 
589,  following  rule.  ^ 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Bep.  233. 

Extent  of  Bule  That  Parol  Evidence  is  inadmissible  to  vary  written 
contract.    See  note,  17  L.  B.  A.  271. 

Miscellaneous. — Cited  in  Carscaddon  v.  Taylor  (Cal.),  23  Pac.  220, 
and  Good  v.  Taylor  (Cal.),  23  Pac.  220,  both  companion  cases. 
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82  OaL  54S-a50,  23  Pac.  12,  SILVEBMAN  v.  GUKDELFINaEB. 

Bubstantial  OompliAnce  With  Law  as  to  statement  in  petition  of 
Tslue  of  property  sought  to  be  sold  at  probate  sale  is  snffieient  at 
against  collateral  attaek. 

Approved  in  Plains  Land  ft  Imp.  Co.  ▼.  Lynch,  38  Mont.  284,  129 
Am.  St.  Bep.  845,  99  Pae.  851,  holding  petition,  though  indefinite,  con- 
tained sufBcient  ayerme^t  of  present  value  to  sustain  sale. 

82  OaL  660-^67,  22  Pac,  1116,  BATES  ▼.  QEBBEB. 

Interest  la  not  Becoverable  on  Interest  on  overdue  city  bonds. 

Approved  in  Hewel  v.  Hogin  (Cal.  App.),  84  Pac.  1005,  and  Hewel 
T.  Hogin,  3  Cal.  App.  255,  84  Pae.  1007,  both  applying  rule  to  irriga- 
tion bonds;  Meyer  v.  San. Francisco,  150  Cal.  IZS,  139,  88  Pac.  725, 
10  L.  B.  A.  (n.  s.)  110,  interest  not  allowed  on  Dnpont  street  bonds 
after  maturity. 

82  OaL  557«-662,  22  Pac  1125,  8IOHB  ▼.  BAN  FBANOISOO  MUSIOAIi 
FUND  SOCIETY. 

By-law  of 'Mutoal  Benefit  Ooiporation  cannot  retroactively  aifect 
payments  of  sick  benefits  due  before  its  enactment. 

Approved  in  Boinstein  v.  District  Grand  Lodge  No.  4,  2  Cal.  App. 
632,  84  Pac.  274,  by-law  reducing  amount  payable  on  certificate  could 
not  affect  rights  of  holder  of  certificate,  when  passed  without  his 
knowledge  or  consent;  Allen  v.  Merrimack  Co.  Odd  Fellows'  Mut. 
Belief  Assn.,  72  N.  H.  527,  57  Atl.  923,  in  action  on  benefit  policy, 
evidence  held  to  show  plaintiff  knew  of  change  in  by-laws  and  as- 
sented thereto  by  acquiescence. 

Contract  of  Member  Witb  Mntaal  Benefit  Association  is  subject  to 
modification  by  change  in  by-laws  of  association. 

Approved  in  Woodmen  of  the  World  v.  Woods,  34  Colo.  22,  81  Pac. 
267,  benefit  certificate  forfeited  for  failure  to  comply  with  by-laws 
as  altered;  Boss  v.  Brotherhood  of  America,  120  Iowa,  694,  95  N.  W. 
208,  by-law  of  mutual  benefit  society  defining  broken  arm  or  leg 
held  binding  on  those  who  became  members  before  its  enactment; 
Hall  V.  Western  Travelers'  Accident  Assn.,  69  Neb.  603,  96  N.  W.  171, 
assured  held  bound  by  reasonable  amendment  to  by-laws;  Farmers' 
Mut.  Ins.  Co.  V.  Kinney,  64  Neb.  811,  90  N.  W.  927,  by-law  providing 
company  shall  not  be  liable  for  loss  occurring  while  member  is  in  de- 
fault held  reasonable  and  binding  on  assured  though  passed  after 
he  became  member;  dissenting  opinion  in  Bodrigues  v.  Portuguese 
M.  B.  Soc,  18  Haw.  327,  majority  holding  amendment  to  by-laws  ex- 
tending time  during  which  member  must  have  contributed  before  he 
could  receive  certain  benefits  applied  to  such  member,  though  time 
first  limited  had  expired  before  by-law  was  passed. 

Distinguished*  in  Farmers'  Mutual  etc.  Assn.  v.  Slattery,  115  Iowa, 
415,  88  N.  W.  951,  farmer  not  bound  by  change  in  by-laws  of  hail  in- 
surance association,  providing  for  suspension  of  policy  on  failure  to  pay 
assessments,  when  he  claimed  not  as  member  of  association,  but  by  in- 
dependent contract;  Buss  v.  Supreme  Council  American  Legion  of 
Honor,  lit)  La.  590,  98  Am.  St.  Bep.  469,  34  So.  698,  benefit  certificate 
issued  by  mutual  aid  society  held  contract  which  could  be  changed 
only  by  consent  of  parties,  and  change  in  by-laws  cannot  serve  to  re- 
duce amount  agreed  to  be  paid. 

Criticised  in  Lewine  v.  Knights  of  Pythias,  122  Mo.  App.  562,  563, 
90  8.  W.  826,  by-law  limiting  benefits  in  case  of  suicide  held  unrea- 
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•onable  when  no  mention  of  suicide  was  made  in  application  or  by- 
laws at  time  assured  became  member. 

Effect  of  Olianges  in  By-laws  of  beneficial  association  as  against 
pre-existing  members.    See  note,  83  Am.  8t.  Bep.  711,  712,  715. 

82  OaL  562-663,  22  Pac.  1118,  DAVIS  v.  OITT  OF  8A0BAMEKT0. 

Interest  cannot  be  Becovered  on  Interest  on  overdue  city  bonds. 

Approved  in  Meyer  v.  San  Francisco,  150  CaL  138,  88  Pac.  726,  10 
L.  B.  A.  (n.  s.)  110,  interest  not  allowed  after  their  maturity  on 
Dupont  street  bonds. 

82  Oal.  664-670,  23  Pac.  146,  BT7BBOW8  ▼.  BUBBOWB. 

FEtilnre  to  Post  and  Becord  Notice  of  appropriation  will  not  vitiate 
prior  actual  appropriation  of  waters  flowing  on  public  domain  as 
against  riparian  owner  who  subsequently  settles  upon  and  obtains 
patent  to  land  below  point  of  diversion. 

Approved  in  Lower  Tule  Biver  Ditch  Co.  v.  Angiola  Water  Co., 
149  Cal.  499,  86  Pac.  1082,  and  Duckworth  v.  Watsonville  Water  ft 
Light  Co.,  158  Cal.  211,  110  Pac.  930,  both  holding  actual  appropria- 
tion without  posting  may  be  made  when  no  intervening  rights  exist 
to  take  effect  by  relation  to  prior  posting;  Morris  v.  Bean,  146  Fed. 
428,  effect  of  statute  requiring  recording  of  claim  held  to  be  to  pre- 
clude appropriator  from  claiming  by  doctrine  of  relation  to  time 
work  was  begun  as  against  one  who  does  comply  with  statutory  re- 
quirements. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  80  L.  B.  A.  678. 

82  Oal.  670-676,  23  Pac.  189,  PBBNTIOE  ▼.  MILLEB. 

Each  Party  in  Oonteat  of  Bight  to  Purchase  state  lands  must  set 
forth  and  prove  that  he  has  strictly  complied  with  law. 

Reaffirmed  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  314. 

Distinguished  in  Bieber  v.  Lambert,  152  Cal.  564,  93  Pac.  97,  in 
such  action,  for  purpose  of  defeating  plaintiff's  claim^  defendant  may 
rely  on  proof  made  by  plaintiffs. 

82  CaL  677-684,  23  Pac.  198,  8HAIN  ▼.  FOBBE8. 

When  Party  Moves  for  Nonsuit,  grounds  must  be  precisely  stated, 
and  no  other  grounds  can  be  considered  in  passing  upon  motion  on 
appeal. 

Approved  in  Mackel  v.  Bartlett,  33  Mont.  132,  82  Pac.  798,  refusing 
to  coDsider  sufficiency  of  complaint  on  appeal  from  order  of  nonsuit,, 
when  not  made  ground  of  motion. 

Where  Two  Persons  are  Sued  Jointly  on  joint  contract,  several 
judgments  may  be  given  for  or  against  them. 

Approved  in  Redwood  City  Salt  Co.  v.  Whitney,  153  Cal.  423,  95 
Pac.  886,  individual  judgment  may  be  given  against  partner  on  part- 
nership debt,  when  partners  are  jointly  sued;  Morgan  v.  Bighetti 
(Cal.),  45  Pac.  260,  where  two  persons  were  sued  on  alleged  partner- 
ship debt,  on  finding  they  were  not  partners,  but  debt  was  that  of 
one  alone,  judgment  could  be  rendered  against  him. 

82  CaL  686-^88,  23  Pac.  145,  PEOPLE  ▼.  MAKLMAN. 

Information  Charging  Embezzlement'  substantially  following  Ian- 
guage  of  statute  is  sufficient. 
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Approved  in  Hinds  t.  Territory,  8  Ariz.  377,  76  Pac.  470,  indictment 
for  embezzlement  held  defective  in  not  setting  out  trust  relation 
under  which  property  was  misappropriated. 

82  CaL  59&-599,  23  Pac.  133,  375,  DUSOIK  ▼.  NEAIh 

Right  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to  or 
from  lands  of  another.    See  note,  85  Am.  St.  Bep.  730. 

82  OaL  600-604,  23  Pac.  134,  LANKEB4SHIN  BANCXH  BTO.  00.  Y. 


I>at7  of  Oorporation  to  Transfer  Stock  on  their  books.  See  note, 
136  Am.  St.  Bep.  1032. 

82  Oal.  604-607,  23  Pac.  132,  WITKOWSEI  v.  HEBN. 

Answering  to  Amended  Oomplalnt  Is  Waiver  of  objection  that  it 
alleges  new  cause  of  action. 

Approved  in  Choctaw  etc.  B.  B.  Go.  v.  Hickey,  81  Ark.  588,  99  S. 
W.  842,  defendant  who,  after  refusal  to  strike  out  amended  com- 
plaint alleging  new  cause  of  action,  filed  answer  thereto,  held  to  have 
waived  summons  and  consented  to  bringing  new  action. 

Acts  for  Which  Soreties  on  Official  Bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  542. 

82  Oal.  607-610,  23  I'ac  116,  PEOPLE  ▼.  NATLOB. 
Indictments  for  Perjury.    See  note,  124  Am.  St.  Bep.  669. 

82  OaL  611-613,  23  Pac.  120,  TOUNGMAN  ▼.  TONNE& 

Orders  Setting  Aside  Default  and  Allowing  answer  as  to  part  of 
claim  upon  condition  of  payment  of  undisputed  part  is  valid. 

Approved  in  McCarty  v.  Wilson,  2  Oal.  App.  157,  83  Pac.  171,  up- 
holding order  allowing  service  of  draft  of  bill  of  exceptions  after 
time  in  election  contest  on  condition  conteetee  surrender  office  pend- 
ing appeal. 

82  OaL  613-617,  23  Pac.  143,  POWELSON  ▼.  LOOKWOOD. 

Begularity  of  Proceedings  of  Oourt  within  its  jurisdiction  Is  not 
reviewable  on  application  .for  writ  of  prohibition. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248, 
91  Pac.  1017,  writ  does  not  lie  to  restrain  condemnation  proceedings, 
because  court  determined  necessity  for  taking  after  jury  found  as 
to  value;  Bamberger  v.  Police  Court,  12  Cal.  App.  154,  155,  106  Pac. 
895,  denying  writ  to  prevent  police  court  from  trying  civil  action  for 
money  judgment;  State  v.  Williams,  117  Mo.  App.  568,  92  8.  W.  153, 
writ  does  not  lie  to  prevent  trial  court,  having  jurisdiction  to  try 
relators  for  gambling,  from  placing  them  on  trial  second  time  after 
they  were  once  in  jeopardy;  State  v.  Morse,  27  Utah,  341,  75  Pac.  741, 
writ  does  not  lie  to  restrain  criminal  proceedings  on  ground  examina- 
tion before  magistrate  was  not  in  lawful  form,  when  decision  was 
within  jurisdiction  of  trial  court. 

Denial  of  Jury  in  Trial  for  Misdemeanor  in  justice's  court  is  not 
error  that  can  be  corrected  by  writ  of  prohibition. 

Approved  in  Goodman  v.  Superior  Court,  8  Cal.  App.  233,  96  Pac. 
395,  writ  of  review  does  not  lie  when  jury  trial  is  denied  on  appeal 
from  justice's  court  because  of  failure  to  demand  same  within  time 
fixed  by  superior  court  rule. 
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Diatingaished  in  diMenting  opinion  in  Hamberger  ▼.  Police  Oourty 
12  CaL  App.  157,  160,  107  Pac.  614,  615,  majority  holding  as  properly 
sustained  demurrer  to  application  to  superior  court  for  writ  of  pro- 
hibition to  police  court  to  prevent  it  from  trying  civil  action  for 
money  judgment. 

Writ  of  Problbition.    See  note.  111  Am.  St.  Bep.  952. 

82  OaL  617-619,  23  Pac.  121,  PEOPLE  y.  BTAK. 

After  Plea  of  Onllty  is  Withdrawn  and  plea  of  not  guilty  sub- 
stituted, former  plea  cannot  be  proven  at  trial  as  admission  or  con- 
fession. 

Approved  in  State  ▼.  Abrams,  131  Iowa,  483,  108  N.  W.  1043,  ad^ 
mission  made  in  trial  in  justice's  court  that  accused  carried  concealed 
weapon  held  not  to  amount  to  confession  in  open  court  so  as  to  jus- 
tify conviction  on  trial  in  superior  court. 

82  CaL  621-628,  23  Pac.  193,  DBEYFXT8  ▼.  HIBT. 

When  There  ia  No  Agreement  for  Apportionment  of  rent  between 
lessor  and  grantee  of  part  of  reversion,  lessor  is  entitled  to  collect 
whole  rent,  even  after  notice  of  grant. 

Approved  in  Teich  v.  Arms,  5  Cal.  App.  481,  90  Pac.  965,  where  land 
leased  was  sold  to  state  for  taxes  and  lessor's  right  to  redeem  was 
foreclosed  by  sale  to  another,  such  person  has  right  to  receive  rents, 
and  tenant  must  attorn  to  him. 

Agreement  to  Surrender  Part  of  Iieased  Premises  for  purpose  of 
giving  clear  title  to  purchasers  of  such  part  does  not  have  effect 
to  cancel  whole  lease. 

Approved  in  Hughes  v.  Farmers'  Nat.  Bk.,  83  Yt.  394,  76  Atl.  35, 
acceptance  of  new  lease  covering  part  of  premises  under  original  lease 
held  to  be  surrender  of  old  lease  to  extent  of  part  included  in  new. 

Possession  of  Land  as  Notice  of  Title.    See  note,  13  L.  B.  A.  (n.  s.) 

u4,  Vfo. 

82  Oal.  628-630,  23  Pac.  120,  8ATWABD  ▼.  HOUGHTON. 

Bight  of  Defendant  to  Change  of  Place  of  trial  is  not  affected  by 
joinder  of  unnecessary  defendant. 

Approved  in  Hartley  v.  Fraser,  16  Cal.  App.  566,  117  Pac.  685, 
Hannon  v.  Nuevo  Land  Co.,  14  Cal.  App.  704,  112  Pac,  1105,  Anaheim 
O.  F.  Hall  Assn.  v.  Mitchell,  6  Cal.  App.  433,  92  Pac.  332,  and  Bead 
V.  San  Diego  Union  Co.  (Cal.),  65  Pac.  568,  all  reaffirming  rule. 

Distinguished  in  Hellman  v.  Logan,  148  Cal.  61,  82  Pac.  849,  in 
action  on  note  and  to  foreclose  corporate  stock  pledged  as  security, 
where  corporation  was  joined  as  party  necessary  to  full  relief,  prin- 
cipal defendant  cannot  have  venue  changed  from  county  of  residence 
.  of  corporation;  Cochrane  v.  McDonald,  4  Cof.  Prob.  539,  denying 
change  of  venue  to  county  where  real  estate  was  situated,  when  basis 
of  action  was  fraud  and  collusion,  and  certain  necessary  parties  who 
opposed  change  resided  in  county  where  action  was  brought. 

In  Action  to  Compel  Individual  to  perform  contract  to  transfer 
shares  of  corporate  stock,  corporation  is  not  necessary  party. 

Reaffirmed  in  Sherwood  v.  Wallin,  1  Cal.  App.  537,  82  Pac.  568. 

Specific  Performance  of  Contract  for  Sale  of  Stock.  See  note,  50 
L.  B.  A.  512. 
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82  Oal.  631-634,  23  Pftc.  56^  7  L.  B.  ▲.  127,  EAKSOK  T.  OBAHAM. 

Wluit  la  NonresideaM  for  Purpose  of  AttaMdunont.  See  note^  19 
L.  B.  A.  665. 

82  Oal.  635-636,  23  Pac  40,  382,  WHITBT  ▼.  BOWELL. 

When  Mortgage  Bought  to  be  Foreclosed  is  annexed  to  complaint, 
description  therein  is  snflScient  for  all  purposes  of  suit. 

Approved  in  Santa  Bosa  Bank  v.  Pazton,  14^  Cal.  198,  200,  86  Pac. 
194,  power  of '  attorney  to  execute  notes  annexed  to  complaint  on 
notes  held  to  be  well  pleaded;  Hackfeld  v.  Monsarrat,  18  Haw.  334, 
bill  to  foreclose  mortgage  setting  out  metes  and  bounds  and  attach- 
ing copy  of  mortgage  held  sufficient  as  to  title  and  description  on 
demurrer. 

82  Oal.  686-640,  23  Pac.  63,  7  li.  &  A.  224,  ADAMS  Y.  SEAMAN. 

Negotiable  Instnxment  intiBt  be  Made  payable  in  money  only,  and 
without  any  condition  not  certain  of  fulfillment. 

Approved  in  (Dornish  y.  Woolverton,  32  Mont.  469,  470,  108  Am. 
St.  Bep.  r98,  81  Pac.  8,  note  providing  that  both  principal  and  inter- 
est shall  bear  increased  rate  of  interest  when  due  held  not  negotia- 
ble; Cotton  V.  John  Deere  Plow  Co.,  14  Okl.  607,  78  Pac.  321,  stipu- 
lation for  attorney's  fee  in  case  of  legal  action  on  note  held  to  de- 
stroy negotiability;  Bandolph  v.  Hudson,  12  Okl.  526,  74  Pac.  949, 
note  providing  for  interest  from  date  if  not  paid  at  maturity  held  not 
negotiable. 

Agreements  and  Conditions  Destroying  negotiability  of  writing.  See 
note,  125  Am.  St.  Bep.  207. 

82  OaL  640-642,  23  Pac.  122,  BRANDT  ▼.  PTTTT.T.TPPL 

Party  Iieaaing  Land  may  Maintain  Ejectment  against  party  in  pos- 
session without  right. 

Approved  in  Vatuone  ▼.  Cannobio,  4  Cal.  App.  425,  88  Pac.  375, 
owner,  having  made  new  lease,  could  maintain  ejectment  against  for- 
mer lessees  who  held  over. 

Landlord's  Duty  to  Put  Tenant  in  possession.  See  note,  134  Am. 
St.  Bep.  922. 

82  Oal.  642>646,  23  Pac.  278,  CONNOLLY  ▼.  HINGLET. 

Vendee  in  Possession  Under  Contract  of  Purchase  who  has  not 
performed  his  contract,  but  is  in  default  without  excuse,  cannot  set 
up  equitable  defense  to  action  of  ejectment  by  vendor. 

Approved  in  Miller  v.  Waddingham  (Cal.),  25  Pac.  690,  vendee  who 
has*  not  paid  entire  purchase  price  cannot  remove  temporary  houses 
built  by  him  on  land. 

Distinguished  in  Gumaer  v.  Draper,  33  Colo.  127,  79  Pac.  1041, 
where  time  of  payment  was  not  of  essence  of  contract,  default  by 
vendee  held  not  to  preclude  specific  performance  being  granted  on 
his  cross-complaint  to  vendor's  suit  in  ejectment. 

When  Vendor  may  Beoover  Possession  from  vendee.  See  note,  107 
Am.  8t.  Bep.  727. 

82  Oal.  647-650,  23  Pac.  136,  TBIMMEB  ▼.  BODE. 

Oertiflcate  of  Purchase  of  State  Land  is  void  if  applioant  did  not 
possess  qualifications  of  citizenship  and  was  not  actual  settler. 

Approved  in  Boggs  v.  Ganeard,  148  Cal.  718,  84  Pac.  198,  certificate 
of  purchase  held  void  on  ground  holder  was  not  settler. 
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82  Cal.  660^-664,  16  Am.  St.  Bep.  178,  23  Pac.  62,  HYMAK  y.  OOLS- 
.]£AK. 

Llmltatioiui  Bun  Agftlnst  Uabillty  of  stockholders  from  time  debt 
was  contracted,  and  renewal  of  notes  does  not  extend  time. 

Approved  in  O'Neill  y.  Quarnstrom,  6  Cal.  App.  473,  92  Pac.  392, 
giving  of  note  held  not  to  toll  statute  as  to  stockholder. 

Stockholden  are  Liable  for  Debts  of  Corporation  as  principals,  and 
right  of  action  against  each  accrues  i^t  same  time. 
,  Approved  in  Anderson  v.  Schloesser,  153  Cal.  222,  94  Pac.  886,  fol- 
lowing rule;  Miller  ▼.  Lane,  160  Cal.  93,  116  Pac.  60,  limitations 
against  action  in  this  state  to  enforce  stockholders'  liability  under 
Colorado  law  runs  from  commencement  of  suit  in  Colorado  by  cred- 
itors against  stockholders. 

Time  of  Accrual  of  Bight  of  Action  as  to  stockholder'*  liability. 
See  note,  10  L.  R.  A.  (n.  s.)  903. 

82  Oal.  664-668,  28  Pac.  210,  WHITE  ▼.  SOTO. 

Amended  Oonplaint  Based  on  Same  Action  relates  back  to  time  of 
filing  ooriginal  complaint. 

Reaffirmed  in  Humphry  ▼.  Buena  Vista  Water  Co.,  2  Oal.  App.  542, 
^  84  Pac.  247. 

82  CaL  669,  23  Pac.  195,  WATERMAN  ▼.  BOLTINaHOUSE. 

Broker  With  Exclnsive  Contract  to  Sell  Land  cannot  recover  com- 
mission when  owner  sells  within  life  of  contract,  unless  he  has  pro- 
duced  purchaser  ready  to  buy  under  terms  of  contract. 

Approved  in  Wiggins  v.  Wilson,  55  Fia.  365,  45  So.  1014,  and  Hall- 
stead  V.  Perrigo,  87  Neb.  131,  126  N.  W.  1079,  both  following  rule; 
Logan  V.  McMullen,  4  Cal.  App.  166,  87  Pac.  286,  contract  not  proven 
BO  as  to  entitle  broker  to  commission. 

When  Beal  Estate  Broker  ia  Considered  as  procuring  cause  of  tale 
or  exchange.    See  note,  44  L.  R.  A.  360. 

Performance  by  Beal  Estate  Broker  of  Contract  to  find  purchaser  or 
effect  exchange.     See  note,  44  L.  R.  A.  619. 

Broker's  BU^ht  to  Make  Sale  as  BzdnslTe  of  owner's.  See  note,  24 
L.  R.  A.  (n.  s.)  281. 

Mutoality  of  Contract  dying  Beal  Estate  Broker  ezekisive  author- 
ity or  promising  him  commissions  in  case  of  sale  by  anyone  else,  but 
not  in  terms  imposing  any  obligation  npon  him.  See  note^  19  L.  R. 
A.  (n.  a.)  60L 
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83  OaL  1-6,  23  Pac.  220,  QEEB  ▼.  8IBLET. 

Where  Oeneral  Finding  Is  Drawn  ae  conelasion  from  special  find- 
ings which  are  inconsistent  with  it,  judgment  supported  by  general 
finding  but  not  by  special  findings  will  be  reversed  on  appeal. 

Approved,  in  People  v.  MeCue,  150  Cal.  198,  88  Pac.  900,  holding 
finding  of  ultimate  fact  prevailed  where  not  inconsistent  with  pro- 
bative facts  found. 

Distinguished  in  Gardner  v.  San  Gabriel  Talley  Bank,  7  Cal.  App. 
110,  93  Pac.  902,  finding  against  ownership  of  easement  reserved  in 
deed,  and  nature  of  it,  from  construction  of  deed  is  not  finding  of 
ultimate  fact,  but  conclusion  of  law,  and  may  be  examined  from 
judgment-roll  alone. 

83  Oal.  7-8,  23  Pac.  68,  HOLTON  ▼.  NOBLS. 

In.  Action  to  Beoover  Bent  on  LeaM,  representations  of  lessor  as 
to  amount  certain  crops  would  produce  are  matter  of  opinion  and 
not  fraudulent. 

Approved  in  Williamson  ▼.  Holt,  147  N.  G.  523,  61  S.  E.  387,  17 
L.  B.  A.  (n.  a.)  240,  alleged  false  representations  as  to  capacity  of 
ice  plant  not  ground  for  setoff  in  suit  for  purchase  price,  when  pur- 
chaser had  thoroughly  examined  plant. 

Expression  of  Opinion  as  Fraud.    See  note,  55  L.  B.  A.  438. 

Fraud  Witboat  Damages  is  not  ground  for  action. 

Approved  in  United  Beal  Estate  etc.  Co.  v.  Barnes,  159  Cal.  246,  113 
Pac.  169,  reaffirming  rule;  Woodson  v.  Winchester,  16  Cal.  App.  476, 
117  Pac.  567,  applying  rule  where  in  foreclosure  of  right  to  purchase 
under  contract  of  sale  answer  did  not  allege  damage  from  false  state- 
ments of  plaintiff. 

Accord  of  Claim  not  Consommated  by  satisfaction  cannot  be 
pleaded  as  defense  thereto. 

Approved  in  Hogan  v.  Burns  (Cal.),  33  Pac.  632,  payments  pleaded 
in  defense  as  accord  and  satisfaction  of  certain  claims  held  not  to 
be  noade  in  satisfaction. 

Accord  and  Satiitf action.  See  notes,  100  Am.  St  Bep.  422;  20  L. 
B.  A.  786. 
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83  OaL  10-11,  17  Am.  St  Bep.  209,  23  Pac.  196,  HESPEBIA  LAND 
9i  WATEB  CO  ▼.  BOOEBS. 

OmlsBion  to  Use  Easement  When  not  Needed  does  not  break  conti- 
nuity of  user. 

Approved  in.  Collins  ▼.  Gray,  9  Cal.  App.  725,  86  Pac.  985,  Silva 
▼.  Hawn-,  10  Cal.  App.  551,  102  Pac.  955,  and  Strong  v.  Baldwin,  154 
Cal.  162,  129  Am.  St.  Bep.  149,  97  Pac.  183,  all  holding  continuity 
of  possession  of  ditoh  not  broken  by  reason  of  not  being  used  when 
water  was  not  needed  for  irrigation;  IXummer  v.  United  States  Gyp- 
sum Co.,  153  Mich.  634,  636,  117  N.  W.  322,  in  determining  right  to 
easement  for  railway  spur  track,  considerable  periods  of  time  dur- 
ing which  it  was  not  used  cannot  be  considered. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  730. 

83  CaL  18-23,  23  Pac  215,  VAUGHN  T.  OAUFOBNIA  CENT.  BT. 
CO. 

Applicability  of  Bule  as  to  Safe  Place,  where  servants  engaged  in 
removing  dangerous  conditions.     See  note,  25  L.  B.  A.  (n.  s.)  323. 

83  OaL  23-29,  23  Pac.  212,  BOBEHAM  v.  BYBNE. 

Declaration  of  Homestead  must  State  declarant  and  family  reside 
on  premises. 

Approved  in  Jones  v.  Gunn,  149  Oal.  689,  87  Pac.  578,  homestead 
declaration  on  certain  land  and  "other  lands''  not  specifically  described 
held  not  to  Comply  with  statute. 

Use  of  Instructions  in  Argument  of  counsel  to  jury  lies  in  discre- 
tion of  court. 

Beaffirmed  in  People  y.  Denomme  (Cal.),  56  Pac.  99. 

83  Cal.  30-32,  23  Pac.  214,  JOHNSTON  ▼.  McDUFFEE. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  741.  • 

83  CaL  39-43,  23  Pac.  192,  NTDEVEB  ▼.  AYEBS. 

Holder  of  Equitable  Title  cannot  Bring  action  to  quiet  title  against 
holder  of  legal  title. 

Approved  in  Buehner  v.  Malloy,  155  Oal.  255,  100  Pac.  688,  reaffirm- 
ing rule;  Mitchell  v.  Moses,  16  Cal.  App.  599,  117  Pac.  687,  applying 
rule  where  wife  sued  husband's  ten-ant  in  ejectment  and  husband  in- 
tervened with  cross-complaint  to  quiet  title  against  wife. 

Disapproved  in  Coleman  v.  Jaggars,  12  Idaho,  120,  118  Am.  St. 
Bep.  207,  85  Pac.  896,  action  to  quiet  title  may  be  maintained  by  one 
not  in  possession  and  not  holding  legal  title. 

Quitclaim  Deed  is  as  Effectual  to  transfer  title  bo  deed  of  bargain 
and  sale,  and  suppK)rts  decree  quieting  grantee's  title. 

Approved  in  Myers  v.  Oceanside,  7  Cal.  App.  93,  93  Pac.  688,  fol- 
lowing rule;  Korporal  v.  Bobinson,  38  Ind.  App.  113,  78  N.  E.  85, 
quitclaim  deed  held  to  coovey  only  interest  of  grantor  at  time  of 
conveyance. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  860. 

Effect  of  Quitclaim  in  Otherwise  Perfect  record  title.  See  note,  29 
L.  B.  A.  34. 

83  Cal.  51-^6,  23  Pac.  274,  BHOBEB  ▼.  BILA. 

Purchaser  cannot  Bemain  in  Possession  of  lands  under  contract  and 
at  same  time  refuse  to  pay  purchase  price. 
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Approved  in  Livesly  ▼.  Muckle,  46  Okl.  424,  80  Pae.  903,  and  Ger- 
vaise  v.  Brookins,  156  Gal.  107,  103  Pae.  331,  both  holding  vendee 
bound  to  pay  purchase  price  or  surrender  possession,  even  though 
vendor's  title  failed;  Spiee  v.  Butts,  59  W.  Va.  399,  400,  53  8.  E. 
902,  903,  holding  where  vendee  remained  in  possession  without  pay- 
ing purchase  price  and  cut  standing  timber,  vendor  had  right  to  hold 
manufactured  product  on  premises  as  security  for  purchase  money 
due. 

Right  of  Onntee  in  Possession  to  Question  right  of  gnantor  to  eol* 
lect  purchase  money.    See  note,  21  L.  B.  A.  (n.  s.)  371. 

83  Cal.  5&-65,  28  Pae.  225,  OITLLEN  y.  SPBIOa. 

Deed  Describing  Iiand  Granted  as  Being  Certain  acreage  in  speci- 
fied block,  according  to  official  map,  is  not  void  for  uncertainty,  but 
conveys  undivided  interest,  and  creates  tenancy  in  common. 

Approved  in  Baldwin  v.  Poster,  157  Cal.  647,  108  Pae.  716,  per- 
sons having  floating  grants  held  tenants  in  common  and'  entitled  to 
partition  as  such. 

Contract  mnst  Beceive  Such  Interpretation  as  will  make  it  lawful 
and  operative  if  it  can  be  done  without  violating  intention  of  partiee. 

Approved  in  Hickman-Coleman  Oo.  v.  Leggett,  10  Cal.  App.  34,  100 
Pae.  1074,  agreement  of  administrator  to  pay  commission  for  sale  of 
property  of  estate  held  to  be  his  individual  contract. 

Becital  in  Deed  That  It  is  in  Consideration  of  certain  sum,  and  that 
grantee  is  to  do  certain  things,  is  not  an  estate  upon  condition. 

Approved  in  Shaw  v.  Caldwel^,  16  Cal.  App.  6,  115  Pae.  943,  hold- 
ing agreement  in  bargain  and  sale  deed  of  interest  in  mine  that 
*  grantee  may  work  mine  for  certain  period  on  certain  shares  is  not 
-  condition  subsequent;  Hawley  v.  Kafitz,  148  Gal.  395,  113  Am.  St. 
Bep.  282,  83  Pae.  249,  3  L.  B.  A.  (n.  s.)  741,  condition  in  deed  requir- 
ing grantee  to  build  house  in  certain  time  held  to  be  personal  cove- 
nant only. 

Miscellaneous. — Cited  in  Sullivan  v.  LumsdeUi  118  Cal.  666,  50 
Pae.  778,  histo-rieally  referring  to  principal  case. 

83  Cal.  66-^9,  23  Pac.  206^  MANN  V.  HIGGINS. 
Contracts  by  Telegraph.    See  note,  110  Am.  St.  Bep.  761. 

83  Cal.  70-83,  23  Pac.  183,  BUSSEIiL  ▼.  McDOWELL. 

Pro  Bata  Apportionment  of  Illegal  Votes  by  superior  court  among 
candidates  upheld. 

Beaffirmed  in  People  v.  Davidson,  2  Gal.  App.  107,  83  Pac.  164. 

Where  Number  of  Votes  Cast  in  Certain  precincts  greatly  exceeded 
number  of  resident  voters,  and  election  officers  are  shown  not  to  have 
sworn  voters  as  to  residence,  presumption  of  fraud  arises. 

Approved  in  People  v.  Davidson,  2  Cal.  App.  105,  106,  107,  83  Pac. 
163,  164,  presumption  of  fraud  held  to  arise  where  votes  counted 
greatly  exceeded  ballots  east;  Chatham  v.  Mansfield,  1  Cal.  App.  305, 
82  Pae.  346,  where  ballots  were  received  by  clerk  in  broken  envelopes, 
and  were  so  kept  that  others  might  have  had  access  to  them,  they 
are  prima  facie  impeached. 

Only  Provisions  of  Election  Law  relating  to  time  and  place  of 
elections,  qualifications  of  voters,  and  such  others  as  are  essential  to 
its  validity,  are  mandatory;  afl  others  are  directory. 
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Approved  in  Starkweather  y.  Dawson,  14  Cal.  App.  673,  112  Pac. 
739,  rejection  of  ballots  cast  held  to  be  violation  of  directory  pro- 
vision only  and  court  could  count  them  for  proper  candidate;  John- 
stone V.  Robertson,  8  Ariz.  366,  76  Pac.  466,  holding  provisions  for 
fixing  place  of  election  are  mandatory,  and  votes  cast  at  election, 
where  polling  place  was  changed  not  in  accordance  with  statute, 
canniot  be  counted;  Elvick  v.  Groves,  17  N.  D.  566,  118  N.  W.  230, 
holding  void  election  held  by  resolution  of  majority  of  voters  at 
place  other  than  that  fixed  by  county  commissioners;  Town  of  Grove 
V.  Haskell,  24  Okl.  721,  104  Pac.  61,  holding  where  ballots  were  dif- 
ferent in  form  and  detail  from  those  prescribed  by  statute,  but  were 
uniformly  distributed  throughout  county  and  cast  by  voters  in  good 
faith,  election  would  not,  in  absence  of  fraud,  be  annulled;  Ram- 
pendahl  v.  Crump,  24  Okl.  889,  105  Pac.  207,  rejecting  ballots  cast 
at  election  where  every  law  governing  election,  excepting  those  as 
to  time  and  place,  were  flagrantly  and  willfully  violated;  Kirkpat- 
rick  V.  Deegans,  53  W.  Va.  287,  44  8.  E.  470,  requirement  that  clerk 
shAll  write  name  on  back  of  ballot  before  delivery  to  voter  is  man- 
datory, and  ballot  not  so  indorsed  is  void. 

Irregularities  Ayoldlng  Elections.  See  note,  90  Am.  St.  Rep.  49, 
56,  57,  86. 

83  OaL  83-«4,  23  Pac  126.  HTDE  ▼.  THORNTON;  8.  O.,  HTDE  r. 
BOYI£,  106  Oal.  102;  38  Pac  643. 
Miscellaneous. — Cited  in  Green  v.  Thornton,  8  Cal.  App.  162,  96 
Pac.  383,  historically  referring  to  principal  case. 

83  OaL  84-96,  21  Pac.  1102,  23  Pac  875,  PAIGE  ▼.  BOOKT  FORD  * 
OANAL  ETO.  €0. 

Party  Using  Natural  Stream  as  conduit  eannot  take  out  more  than 
he  turns  in. 

Approved  in  Campbell  v.  Flannery,  29  Mont.  250,  74  Pac.  452,  and 
Miller  v.  Wheeler,  54  Wash.  437,  103  Pac.  644,  23  L.  R.  A.  (n.  s.) 
1065,  both  following  rule. 

Natural  Watercourse  may  be  Used  as  conduit  by  appropriator  of 
water  from  main  stream  to  point  of  diversion  for  use. 

Approved  in  Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  Ill,  90  Pac. 
364,  appropriator  of  waters  of  main  stream  could  conduct  water  down 
branch  of  stream  to  point  of  diversion. 

Use  of  Natural  Stream  to  Convey  appropriated  water.  See  note, 
51  L.  R.  A.  931. 

Riparian  Owner  is  Entitled  to  Benefit  of  ren^val  of  obstruction  to 
flow  in  channel  of  natural  watercourse. 

Approved  in  Cloyes  v.  Middlebury  Electric  Co.,  80  Vt.  123,  66 
Atl.  1044,  11  L.  R.  A.  (n.  s.)  693,  where  stream  channel  at  falls  was 
lowered  to  drain  upper  riparian  lands  by  assessment  on  riparian  own- 
ers, and  land  was  improved,  power  company  was  estopped  to  alter 
fall  of  stream  to  injury  of  riparian  owners. 

Distinguished  in  Beaverhead  Canal  Co.  v.  Dillon  Elec.  L.  ft  P.  Co., 
34  Mont.  140,  85  Pac.  882,  prior  appropriator  of  particular  quantity 
of  water  of  stream  not  entitled  to  Benefit  of  subsequent  flow  of  spring 
and  seepage  waters  finding  theiir  way  into  stream. 

Rights  in  Stream  as  Affected  by  Act  of  Ood  or  natural  change  of 
course.    See  note,  30  L.  R.  A.  820. 
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Biglito  Acfnired  in  an  Artiflcial  Condition  of  a  body  ci  water.    8e« 
note,  50  L.  R.  A.  839. 
Liability  of  Wator  Oompanlfls.    See  note,  81  Am.  St.  Rep.  494. 

« 

83  Oal.  9e-101,  23  Pac.  196,  OIDDINaS  t.  TG  LAUD  ETO.  CO. 

Under  Code,  AU  Entrlea  on  Actual  Posaesslom  of  another  are  nnlaw- 
fnl,  and  qnestion  of  s*ood  and  bad  faith  does  not  affect  right  of  re- 
covery. 

Reaffirmed  in  Laaserot  v.  Gamble  (Cal.),  46  Pac.  919. 

Bi^t  to  ClTll  Action  for  Forcible  Bntry  and  detainer.  See  note, 
Idl  Am.  St.  Rep.  387,  389,  892,  400. 

Forcible  Enti^  and  Detainer  Against  One  forcibly  diBposaeesing 
peaceable  posaeeeor  in  aaserting  lawful  right  to  possesaion.  See  note, 
8  L.  R.  A.  (n.  8.)  427. 

83  CaL  101-110,  22  Pac.  55,  23  Pac.  359,  CUCAMONOA  FBXJIT  LAND 
CO.  V.  MOIB. 

Patent  Void  for  Want  of  Autborlty  to  iaaue  may  be  collaterally 
attacked. 

Approved  in  Williame  v.  San  Pedro,  153  Gal.  48,  52,  94  Pac.  236, 
237,  holding  certificate  of  purchase  to  state  tide  lands,  void  foor  want 
of  authority  to  issue,  subject  to  collateral  attack  by  defendants  not 
connected  with  title. 

83  CaL  111-125,  17  Am.  St.  Bep.  217,  23  Pac.  1,  7  L.  E.  A.  348,  PEO- 
PLE ez  rttL  MOBOAK  ▼.  HAYKE. 

Power  of  Supreme  Court  CommiaaionerB  to  examine  causes  and  report 
facta  or  conclusions  is  not  judicial. 

Approved  in  Kaiser  Land  etc.  Co.  ▼.  Curry,  155  Cal.  657,  103  Pac. 
348,  functions  of  Secretary  of  State  in  determining  what  corpora- 
tions oome  within  description  given  in  section  7  of  act  of  March 
29,  1905,  are  not  judicial;  Huneke  v.  Huneke,  12  Cal.  App.  205,  107 
Pac.  134,  order  directing  referees  to  find  in  regard  to  property  rights 
in  divorce  held  not  to  give  judicial  powers  when  findings  have  no 
efficacy  until  acted  pn  by  court. 

Erery  Presumption  la  in  Favor  of  validity  of  statute. 

Approved  in  Brookings  County  v.  Murphy,  23  S.  D.  322,  121  N« 
W.  797,  following  rule;  In  re  Finley,  1  Cal.  App.  200,  81  Pac.  1042, 
upholding  statute  providing  death  penalty  for  person  undergoing  life 
sentence  who  commits  assault  with  deadly  weapon;  In  re  Spencer, 
149  Cal.  402,  117  Am.  St.  Rep.  137,  86  Pac.  898,  upholding  child  labor 
act. 

83  CaL  126-129,  23  Pac.  66,  FULWEILEB  ▼.  H0O*S  BACK  CONSOL- 
IDATED BUNIKQ  CO. 

Sworn  Answer  Positively  Denying  Material  allegations  of  com- 
plaint is  sufficient  affidavit  of  merits  to  set  aside  default. 

Reaffirmed  in  Montijo  v.  Sherer,  5  Oal.  App.  739,  91  Pac.  262. 

Negligence  or  Inadvertence  of  Attorney  as  ground  for  relief  from 
judgment.    See  Jiote,  80  Am.  St.  Rep.  270. 

88  CaL  136-138,  23  Pac.  284,  SWASET  v.  ADAIB. 

Mistake  as  to  Date  of  Judgment  Does  not  Invalidate  appeal  when 
it  is  clear  what  judgment  was  intended. 

Reaffirmed  in  Fosa  v.  Johnstone,  158  Oal..  128,  110  Pac.  296. 
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Insertion  in  Transcript  of  Copy  of  Bond  on  appeal,  •certified  hj 
county  clerk,  doee  not  satisfy  requirement  of  section  953  Code  of 
Civil  Procedure,  that  clerk  or  attorneys  must  certify  undertaking  in 
due  form  has  been  filed. 

Approved  in  Jones  v.  Iverson  (Cal.),  31  Pac.  625,  section  953,  not 
complied  with  by  ^neral  certificate  that  record  is  correct. 

83  Cal.  138-147,  17  Am.  St.  Bep.  223,  23  Pac  229,  PEOPLE  T.  MUI«- 
LINGS. 

Defendant  la  Murder  Case  Testifying  in  his  own  behalf  and  deny- 
ing fact  that  he  killed  deceased  is  subject  to  wide  latitude  in  cross- 
examination. 

Approved  in  People  v.  Maughs,  8  Cal.  App.  117,  95  Pac.  412,  where 
defendant  testified  only  as  to  self-defense,  prosecution  could  cross- 
examine  him  as  to  all  circumstances  leading  up  to  homicide;  State 
v.  Miller,  190  Mo.  464,  89  S.  W.  382,  where  one  accused  of  establish- 
ing lottery  testified  he  was  never  employed  by  a  lottery  company, 
he  was  properly  cross-examined  to  show  he  had  made  business  of 
selling  tickets  for  such  company. 

Communications  Between  Husband  and  Wife  are  incompetent 
against  either. 

Approved  in  Humphrey  v.  Pope,  1  Cal.  App.  378,  82  Pac.  225,  in 
action  for  damages  for  alienation  of  affections  of  husband,  declara- 
tions of  husband  to  wife  as  to  relations  with  defendant  are  privi- 
leged. 

Persistent  Questions  as  to  Privileged  Communications,  asked  de- 
fendant, are  ground  for  reversal  of  conviction  when  existence  of 
damaging  facts  was  thus  strongly  suggested  to  jury. 

Approved  in  State  v.  Irwin,  9  Idaho,  41,  71  Pac.  609,  60  L.  B.  A.  716, 
reversing  judgment  in  rape  case  because  of  repeated  asking  of  ques- 
tions as  to  conduct  of  accused  with  other  girls;  State  v.  Roscum,  119 
Iowa,  333,  93  N.  W.  296,  repeated  efforts  of  prosecuting  attorney  to  in- 
troduce evidence  of  other  and  distinct  offenses  held  ground  for  rever- 
sal; State  V.  Rogers,  31  Mont.  7,  8,  77  Pac.  295,  296,  questions  ad- 
dressed to  witness  jointly  indicted  with  defendant  to  show  fishing  trip 
was  for  purpose  of  robbery,  held  improper  as  tending  to  degrade  wit- 
ness and  defendant,  though  answered  in  negative. 

Counsel's  Bight  to  Befer  in  Argument  to  witness'  refusal  to  testify 
as  evidence  of  defendant's  guilt.     See  note,  121  Am.  St.  Rep.  807. 

83  Cal.  147-149,  23  Pac.  285,  EMEBSON  ▼.  WHITAKEB. 

Beplevin  by  or  Against  One  In  Adverse  Possession  of  land  for 
things  severed.    See  note,  69  L.  R.  A.  734. 

83  Cal.  149-153,  23  Pac.  364,  1112,  PEOPLE  ex  reL  KEEN  CO.  ▼. 
BAKEB. 

Proceeding  Submitting  Vote  on  Bonds  for  two  distinct  purposes 
without  segregating  amounts  for  each  purpose  is  invalid. 

Reaffirmed  in  Stern  v.  City  of  Fargo,  18  N.  D.  301,  122  N.  W.  408. 

Distinguished  in  Clark  v.  Los  Angeles,  160  Cal.  3^1,  322,  116  Pac. 
968,  upholding  bond  ordinance  for  harbor  improvement  bonds  describ- 
ing harbor  improvements  in  two  parts. 

83  CaL  155-159,  23  Pac.  294,  CLEGHOBN  ▼.  ZUMWALT. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  R.  A.  (n.  s.)  821,  845,  848. 
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83  Cal.  159-163,  28  Pac.  225,  JUS  FOGS  SAM  ▼.  LORD. 

Statement  on  Motioii  for  New  Trial  canisot  be  used  on  appeal  from 
judgment  unless  used  on  hearing  of  motion  for  new  trial. 

Disapproved  in  Steve  v.  Bonnere  Ferry  etc.  Co.,  13  Idaho,  394,  92 
Pac.  366,  such  statement  may  be  used  on  appeal  from  judgment, 
whether  used  on  motion  for  new  trial  or  not. 

83  CaL  163-167,  23  Pac  374,  DE  NOON  ▼.  MORRISON. 

Question  Wlietlier  Assessment  Work  Done  by  owner  of  two  mining 
claime  held  in  common  was  done  for  beniefit  of  both  is  one  of  fact 
for  jury. 

Approved  in  Big  Three  Min.  etc.  Co.  v.  Hamilton,  157  Cal.  135, 
137  Am  St.  Rep.  118,  107  Pac.  304,  upholding  verdict  that  work  was 
for  benefit  of  one  claim  only. 

Distinguished  in  Hain  v.  Mattes,  34  Colo.  352,  83  Pac.  130,  work 
done  on  tunnel  may  apply  on  mining  location  though  person  doing  it 
does  not  own  continuous  strip  from  portal  of  tunnel  to  such  location. 

83  CaL  167-172,  23  Pac.  290,  KITTS  ▼.  AUSTIN. 

Person  Relying  on  Naked  Possession  of  public  lands  is  mere  tres^ 
passer  as  against  those  claiming  under  government  title. 

Approved  in  dissenting  opinion  in  Balsz  v.  Liebenow,  4  Ariz.  234, 
235,  236,  36  Pac.  211,  212,  majority  holding  receiver's  receipt  to  one 
making  homestead  filing  did  not  entitle  holder  to  maintain  ejectment 
against  one  in  possession,  though  receipt  was  issued  after  conteot  in 
which  he  was  given  right  of  possession. 

Party  in  Naked  Possession  of  Public  Land  seeking  to  quiet  title 
against  homestead  claim  cannot  show  in  rebuttal  that  third  person 
resides  on  land  as  qualified  pre-emptor. 

Approved  in  Dondero  v.  O'Hara,  3  Cal.  App.  637,  86  Pac.  987,  in 
ejectment  for  ditch,  defendants,  who  were  trespassers,  could  not 
justify  by  showing  title  outstanding  in  third  person. 

83  Oal.  173-181,  23  Pac.  286,  GRAHAM  v.  laARIMBR. 

Where  Defendant  Proves  Oonsideration  of  note  sued  on  is  illegal, 
prima  facie  case  of  notice  to  indorsee  is  made  out. 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  769, 
770,  lift  Pac.  95,  Union  Collection  Co.  v.  Buckman,  150  Cal.  162,  119 
Am.  St.  Rep.  164,  88  Pac.  709,  9  L.  B.  A.  568,  and  La  Tourneux  v. 
Gilliss,  1  Cal.  App.  652,  82  Pac.  629,  all  following  rule. 

Refusal  of  Cross-examination  on  Matters  covered  by  examination 
in  chief  as  ground  for  reversal  or  new  trial.  See  note,  25  L.  R.  A. 
(n.  8.)  684. 

83  CaL  181-186,  23  Pac.  280,  CLARK  ▼.  BROWN. 

Action  to  Dissolve  Mining  Partnership  need  not  be  brought  in 
county  where  mine  is  situated  when  determination  of  partner's  respec- 
tive estates  in  realty  is  not  involved. 

Approved  in  Cochrane  v.  McDonald,  4  Oof.  Prob.  544,  denying 
change  of  venuo  of  trial  to  county  where  land  was  situated  when 
interests  of  parties  therein  could  not  be  disturbed  by  decree. 

83  Cal.  185-187,  23  Pac.  286,  EATON  y.  RICHERI. 

Word  "Sold"  in  Contract  of  Sale  does  not  necessarily  mean  that 
eonveyanoe  must  be  made  or  title  must  pass. 
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Approved  in  Christensen  y.  Cram,  156  Gal.  634,  635,  105  Pac.  950, 
complaint  alleging  property  was  "sold"  for  stated  sam  and  that  bal- 
ance is  due  thereon  held  sufficient  to  sustain  judgment  for  plain tifif; 
Estate  of  Ooetz,  13  GaL  App.  202.,  109  Pac.  146,  "sold"  as  used  in 
contract  of  sale  held  not  to  conclusiyelj  show  present  conveyance; 
Sanderson  v.  Wellsford,  &3  Tex.  Civ.  App.  641,  116  S.  W.  385,  land 
held  to  be  "sold"  within  meaning  of  contract  authorizing  broker  to 
sell  land  when  agreement  was  entered  into  with  purchaser  which 
terminated  in  actual  transfer  of  title. 

83  Cal.  187-193,  23  Pac.  361,  OABTEB  ▼.  BAOIQAItUPL 

Statutes  Do  not  Beqnire  Kotlce  of  mining  claim  to  be  either  posted 
or  recorded. 

Approved  in  McCleary  v.  Broaddus,  14  Cal.  App.  66,  111  Pac.  127, 
prior  discovery  need  not  be  accompanied  by  prior  posting  of  notice 
to  vest  claimant  with  prior  right  of  location;  Anderson  v.  Caughey, 
3  Cal.  App.  26,  84  Pac.  224,  poeting  and  recording  only  necessary  by 
reason  of  local  rules. 

Notices  of  Mining  LocatioBB  are  to  be  liberally  construed. 

Approved  in  Bonanza  Mining  Co.  v.  Golden  Head  Min.  Co.,  29  Utah, 
166,  80  Pfus.  738,  notices  considered  and  held  sufficiently  definite. 

Location  of  Mining  Claim.  See  note,  7  L.  B.  A.  (n.  s.)  832,  833, 
836,  856,  867,  870. 

Parol  Evidence  is  Admissible  to  EzplaJn  and  locate  mine  referred 
to  in  deed  by  name. 

Approved  in  Spongberg  v.  First  Nat.  Bank,  15  Idaho,  676,  99  Pac. 
713,  admitting  parol  evidence  to  identify  side  of  room  referred  to  in 
lease. 

Belocation  of  Mining  Claim  as  Abandoned  or  forfeited.  See  note, 
68  L.  B.  A.  834. 

83  Cal.  194-197,  23  Pac.  355,  STANTON  ▼.  FBENCH. 

Exemption  of  Debtor's  Property  is  waived  by  failure  to  claim  it 
as  exempt  within  reasonable  time  after  seizure  on  execution. 

Approved  in  William*  v.  Brown,  137  Mich.  574,  100  N.  W.  787,  ex- 
emption waived  by  failure  to  notify  officer  attaching  property. 

Acceptance  by  Execution  Debtor  of  Surplus  of  proceeds  of  sale 
after  satisfaction  of  execution  does  not  estop  him  from  suing  for 
seizure  and  sale  of  exempt  property. 

Reaffirmed  in  Snow  v.  West,  35  Utal\,  211,  136  Am.  St.  Bep.  1047, 
99  Pac.  676. 

How  Far  Proceeds  of  Exempt  Property  retain  exempt  character. 
See  note,  19  L.  B.  A.  39. 

83  Cal.  198-201,  23  Pac.  311,  WIEDEKIND  ▼.  TUOLUMNE  COX7NTY 
WATEB  CO. 

Iiiability  for  Escape  of  Dangerous  Substance  stored  on  premises. 
See  note,  15  L.  B.  A.  (n.  s.)  543. 

83  Cal.  203-214,  23  Pac.  366,  DOE  ▼.  SANGER. 

Substantial  Compliance  With  Section  2320,  United  States  Bevised 
Statutes,  requiring  end  lines  of  lode  claim  to  be  parallel  is  all  that 
is  required. 

Approved  in  Price  v.  Mcintosh,  1  Alaska,  291,  holding  only  limi- 
tation on  size  or  shape  of  placer  claim  is  that  it  must  not  exceed 
twenty  acres. 
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Locatton  of  IClnliig  OUim.    See  note,  7  L.  B.  A.  (n.  e.)  843,  846. 
Bight  to  Follow  Vein  or  Lode  on  its  dip  beyond  jmrf  ace  lines  of 
location.    See  note,  53  L.  B.  A.  4d3. 

S3  OaL  215-216^  17  Am.  St  Bep.  230,  23  Paa  292,  BTTBGESS  T.  FAIB- 
BANKS. 

Vendor's  Lien  for  Unpaid  Purchase  Price  may  be  enforced  against 
Tend«e'8  grantee  who  has  notice  of  equity. 

Approyed  in  Eoschel  ▼.  Hunter  (Cal.),  50  Pac  308,  Vendor's  lien 
held  prior  to  lien  of  mechanic  doing  work  with  notice  of  Tendor'a 
lien,  although  vendor  posts  no  notice  of  nonliability. 

WalYor  of  Vendor's  Iden.    See  note,  137  Am.  St.  Bep.  186. 

Negotiability  as  Affected  by  Uncertainty  of  time  of  maturity.  See 
note,  1  L.  B.  A.  (n.  s.)  1120. 

83  OaL  217-210,  23  Pac.  203,  7  K  B.  A.  622,  BILET  ▼.  SIMPSON. 

Tenant  Maintaining  Nuisance  upon  Leased  premises  is  liable  for 
injury  occasioned  thereby. 

Approved  in  Lewy  Art  Co.  ▼.  Agricola,  160  Ala.  68,  53  So.  148, 
tenants  of  storeroom  liable  for  injury  caused  by  fall  of  decayed 
awning. 

Liability  of  Property  Owner  for  Nuisance  which  he  did  not  create. 
See  note,  86  Am.  St.  Bep.  516. 

Uabillty  of  Landlord  to  Third  Person  for  condition  of  premises  in 
possession  of  tenant.    See  note,  26  L.  B.  A.  200. 

Owners  of  Building  Who  Consent  to  and  aid  in  construction  of 
awning  by  texianrte  are  liable  to  third  parties  injured  by  its  fall 
caused  by  giving  way  of  supporting  wall. 

Approved  in  Campbell  ▼.  Iionisville  Goal  Min.  Co.,  30  Colo.  382, 
80  Pac.  768,  10  L.  B.  A.  (n.  s.)  822,  lessor  of  coal  vein  held  liable 
for  injury  to  surface  soil  when  lessee,  with  lessor's  knowledge,  re- 
moved all  supports;  Blickley  v.  Luce's  Estate,  148  Mich.  240,  111  N. 
W.  755,  holding  landlord  liable  for  injury  to  tenant's  property  caused 
by  fall  of  leased  building  during  repairs  ordered  by  landlord;  Free- 
holders of  Hudson  V.  Woodcliil  Land  Co.,  74  N.  J.  L.  361,  65  Atl.  846, 
lessor  held  liable  for  nuisance  created  by  lessee  when  premises  were 
leased  for  purpose  necessary,  result  of  whdch  was  nuisance. 

Bight  to  Maintain  Awnings  in  Streets.    See  note,  26  L.  B.  A.  940. 

Individual  Liability  for  Falling  Walls  or  buildings.  See  note,  34 
L.  B.  A.  558. 

Liability  to  Third  Persons  of  Lessors  of  personal  property.  See 
note,  02  Am.  St.  Bep.  520,  536. 

Location  of  Moyable  Property  as  alEecting  Are  insurance.  See  note, 
26  L.  B.  A.  256. 

Miscellaneous. — Cited  in  Catts  v.  Simpson  (Cal.),  23  Pac.  204,  com- 
panion case. 

83  CaL  210-221,  23  Pac  316,  HIGOINS  ▼.  BAGSDALE. 

Where  Testimony  of  Plaintiff  Tends  to  prove  case,  motion  for  non^ 
suit  is  properly  denied. 

Approved  in  Bowley  v.  Mangrum  ft  Otter,  3  CaL  App.  232,  84  Pao. 
007,  plaintiffs  evidence  held  sufficient  to  justify  denial  of  motion 
for  nonsuit. 
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Where  Motion  for  Nonsuit  for  Deficiency  of  evidence  is  denied, 
and  Buch  deficiency  is  supplied  hj  defendant's  evidence,  the  ground 
of  nonsuit  is  removed. 

Reaffirmed  in  Lowe  v.  San  Francisco  etc.  Rj.  Ck).,  154  CaL  576,  98 
Pac.  679. 

83  OaL  225-233,  23  Pac.  312,  McOUIBE  y.  DREW. 

Court  may  Refuse  New  Trial,  sought  on  ground  of  excusable  neg- 
lect to  appear,  when  satisfied  from  affidavits  different  result  would 
not  be  reached. 

Reaffirmed  in  Rauer's  Law  etc.  Go.  ▼.  Bradbury,  3  Cal.  App.  262, 

84  Pac.  1009. 

"Surprise^  Denotes  Some  Condition  or  situation  in  which  party  is 
unexpectedly  placed  to  his  injury,  without  fault  or  negligence  on  his 
part. 

Approved  in  Brandt  v.  Krogh,  14  Cal.  App.  60,  111  Pac.  284,  deny- 
ing new  trial  on  ground  of  surprise  when  no  resulting  injury  was 
shown;  Porter  v.  Anderson,  14  Cal.  App.  727,  113  Pac.  350,  holding 
of  erroneous  view  as  to  sufficiency  of  complaint,  and  discovery  of 
correct  view  held  not  to  amount  to  surprise;  State  v.  Innes,  137  Mo. 
App.  426,  118  S.  W.  1170,  "surprise"  and  "accident"  signify  detri- 
mental condition  in  which  party  is  unexpectedly  placed,  and  against 
which  ordinary  prudence  would  not  have  guarded. 

Order  is  Direction  of  Court  in  Writing,  not  included  in  judgment, 
settling  some  question  collateral  to  main  issue,  and  necessary  to  be 
determined  before  final  judgment. 

Approved  in  Dent  v.  Superior  €ourt,  7  Cal.  App.  684,  95  Pac.  673, 
decision  of  court  on  sustaining  demurrer  is  an  order,  on  which  judg- 
ment may  be  entered,  but  not  judgment  in  itself. 

Miscellaneous. — Cited  in  Towle  v.  Clunie  (Cal.),  23  Pac.  314,  com- 
panion case. 

83  CaL  239-240,  28  Pac  294,  McBfULLIN  ▼.  LEITCH. 

Toll  Road  Becomes  Public  Highway  at  time  of  construction,  subject 
to  right  to  collect  tolls  for  period  limited  by  statute. 

Approved  in  State  v.  Scott  Co.  etc.  Koad  Co.,  207  Mo.  78,  106  S. 
W.  758,  toll  road  corporation  chartered  for  fifty  years  could  not  main- 
tain gates  or  collect  tolls  after  expiration  of  charter,  nor  could  its 
successor  or  grantee. 

Right  to  Take  Tolls  Without  Franchise.    See  note,  37  L.  B.  A.  717. 

83  Cal.  240-246,  23  Pac.  265,  MULLER  v.   SOUTHERN  PACIFIC 
BRANCH  RY.  CO. 

In  Condemnation  Proceedings  in  Arriving  at  value  of  land,  all  its 
capabilities,  or  uses  to  which  adapted,  should  be  taken  into  consid- 
eration. 

Approved  in  Norfolk  etc.  Ry.  Co.  ▼.  Davis,  58  W.  Va.  623,  52  S. 
E.  726,  following  rule;  Los  Angeles  v.  Kerckhoff-Cuzner  Co.,  15  Cal. 
App.  677,  115  Pac.  655,  speculative  value  due  to  proposed  improve- 
ments cannot  be  considered;  Guyandot  Valley  Ry.  Co.  v.  Buskirk, 
57  W.  Va.  425,  110  Am.  St.  Rep.  785,  50  S.  E.  524,  appreciation  of 
value  due  to  proposed  construction  of  railroad  and  common  to  adja- 
cent property  not  an  element  to  be  considered  in  awarding  damages. 


457  NOTES  ON  CALIIDKNIA  BBPOETS.     83  Cal.  246-264 

Eridence  of  Bona  Fide  Offers  ICade  for  parehase  of  lot  not  taken 
abutting  land  taken  hj  eminent  domain  ia  admiseibleto  prove  value 
of  land  not  taken  on  iamie  of  damages. 

Disapproved  in  Loloff  v.  Sterling,  31  Colo.  108,  71  Bae.  1115,  hold- 
ing such  offers  not  admissible. 

Wbere  Street  is  Taken  for  BaUroad  and  abutting  owner  owns  fee 
to  center  of  street,  measure  of  damages  for  taking  street  is  value 
of  owner's  interest  in  land  taken  when  railroad  entered  subjeet  to> 
easement  for  street. 

Beaffirmed  in  Taber  t.  New  York  etc.  B.  B.  Co.,  28  B.  L  275,  67 
Atl.  12,  following  rule. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  86  Am.  St.  Bep.  297. 

83  CaL  246-264,  17  Am.  St  Bep.  233,  23  Fac.  318,  FABNUM  ▼• 
PHOENIX  INS.  CO. 

Express  Provisloii  in  Insurance  FoUcy  against  liability  until  pre- 
mium is  paid  is  waived  hj  unconditional  delivery  of  policy  as  exe- 
cuted contract  under  express  or  implied  agreement  that  credit  shall 
be  given  for  premium. 

Approved  in  Banlet  v.  Northwestern  etc.  Ins.  Co.,  157  Cal.  224,  107 
Pac.  296,  following  rule;  Dargan  v.  Equitable  Life  Assurance  Soc, 
71  S.  C.  359,  51  S.  E.  126,  evidence  held  sufficient  to  justify  inference 
of  jury  of  waiver  of  condition  in  application  that  contract  of  in- 
surance should  not  take  effect  until  first  premium  had  been  paid 
"during  my  good  health";  Mutual  Beserve  Life  Ins.  Co.  v.  Heidel, 
161  Fed.  538,  88  C.  C.  A.  477,  extension  of  time  of  payment  of  first 
premium  held  to  waive  forfeiture  for  nonpayment. 

Distinguished  in  Palmer  v.  Continental  Ins.  Co.  (Gal.),  61  Pac. 
785,  acknowledgment  of  receipt  of  premium  in  policy  held  not  conclu- 
sive evidence  of  payment,  when  policy  contained  no  stipulation  it 
would  not  be  binding  until  premium  was  actually  paid;  Stringham  v. 
Mutual  Ins.  Co.,  44  Or.  460,  75  Pac.  826,  acceptance  of  note  of  in- 
sured in  payment  of  first  premium  and  iseuance  of  policy  after  insured 
became  ill,  but  without  knowledge  of  such  illness,  held  not  waiver  of 
condition  that  first  premium  should  be  paid  during  good  health. 

Insurance  Company  cannot  so  Limit  its  capacity  to  contract  by 
general  stipulations  against  waiver  of  conditions,  or  that  such  must 
be  in  writing,  that  it  cannot  by  its  agents  make  oral  waivers  not 
forbidden  by  statute  of  frauds. 

Approved  in  Baulet  v.  Northwestern  etc.  Ins.  Co.,  157  Cal.  233, 
107  Pac.  300,  stipulation  as  to  prior  chattel  mortgage  held  waived 
by  conduct  of  agent;  Mackintosh  v.  Agricultural  Fire  Ins.  Co.,  150- 
CaL  449,  119  Am.  St.  Bep.  234,  89  Pac.  106,  increased  hazard  held 
to  be  orally  waived  by  general  agent;  Parrish  v.  Bosebud  Min.  & 
MiU.  Co.  (Cal.),  71  Pac.  695,  where  insurer's  agent  inserted  false 
answers  in  application  for  fire  policy,  with  knowledge  of  facts  from 
insured,  such  answers  constituted  no  defense  to  action  on  policy, 
though  answers  were  declared  warranties;  Allen  v.  Phoenix  Assurance 
Co.,  14  Idaho,  747,  95  Pac.  835,  provision  that  no  one  shall  be  deemed 
agent  of  company  in  any  matter  relating  to  policy  unless  author- 
ized in  writing  held  waived  by  accepting  application  from  one  not 
so  authorized,  issuing  policy  thereon,  and  retaining  premium  paid; 
Thresher  Co.  T.  Shirmer,  122  Iowa,  702,  98  N.  W.  505,  clause  in  oon- 
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tract  of  sale  of  thresher  that  six  days'  retention  should  be  conclu- 
sive evidence  Warranty  wq^  fulfilled,  held  waived  by  act  of  agent 
in  aclvising  retention  for  longer  time,  when  notified  of  defects  within 
six  days;  Ball  v.  Royal  Ins.  Co.,  129  Mo.  App.  42,  107  8.  W.  1099, 
requirement  for  appraisal  held  waived  by  insurer;  Spalding  v.  New 
Hjampshire  Fire  Ins.  Co.,  71  N.  H.  443,  52  Atl.  859,  express  provision 
in  policy  against  other  insurance  without  consent  of  insurer  held 
waived  when  agent  was  informed  of  prior  insurance  before  issuance 
of  policy;  Wilson  v.  Commercial  ,Union  Assn.,  51  8.  C.  548,  64  Am. 
St.  Be  p.  700,  29  8.  E.  248,  condition  avoiding  policy  if  premises  re- 
mained vacant  more  than  ten  days  held  waived  by  assurance  of  gen- 
■eral  agent,  on  notice  of  such  vacancy,  that  policy  would  not  be  can- 
celed without  notice,  no  notice  having  been  given;  Life  Ins.  Co.  t. 
Fallow,  110  Tenn.  733,  734,  77  8.  W.  940,  collection  of  premium  on 
policy  by  subagent  after  maturity,  and  after  lose,  held  to  waive  for- 
feiture for  failure  to  pay  at  maturity;  Virginia  Fire  etc.  Ins.  Co.  ▼. 
Richmond  Mica  Co.,  102  Va.  437,  102  Am.  St.  Rep.  846,  46  S.  E.  466, 
condition  against  transfer  held  waived  when-  agent  informed  insured 
he  need  make  no  change  in  renewal  of  policy  by  reason  of  execution 
of  contract  of  sal«,  and  premiums  were  accepted  for  new  policy. 

Denial  of  Liability  of  Insurer  upon  other  grounds  is  waiver  of 
proofs  of  loss. 

Approved  in  Bank  of  Anderson  v.  Home  Ins.  Co.,  14  Cal.  App.  215, 
220,  111  Pac.  509,  511,  proofs  of  loss  held  waived  by  act  of  general 
agent  denying  liability;  Allen  v.  Phoenix  Assur.  Co.,  12  Idaho,  663, 
88  Pac.  247,  8  L.  R.  A.  (n.  s.)  903,  refusal  to  adjust  loss  held  to 
amount  to  waiver  of  proof  of  loss;  Cullen  v.  Insurance  Co.  of  North 
America,  126  Mo.  App.  421,  104  S.  W.  120,  proofs  of  loss  held  waived 
by  statement  of  adjuster  that  unless  insured  would  accept  specified 
sum,  no  adjustment  of  loss  would  be  made. 

Waiver  of  Ck>nditioiui  on  Insurance  Policy.  See  notes,  80  Am.  8t. 
Bep.  780;   107  Am.  St.  Rep.  132;  13  L.  R.  A.  (n.  s.)  837,  840,  866. 

Cancellation  of  Insurance  Policy.    See  note,  138  Anu  St.  Rep.  915. 

Azbitration  as  Condition  Precedent  to  Action  on  insurance  policy. 
See  note,  15  L.  R.  A.  (n.  y.)  1059,  1072,  1073. 

83  Cal.  264-270,  23  Pac.  369,  YOS£MITE  STAGE  ETC.  CO.  ▼.  DUNK. 

To  Constitute  Gift  by  Legislature  within  inhibition  of  section  31, 
article  lY,  Constitution,  there  must  be  gratuitous  transfer  of  prop- 
erty of  state,  voluntarily  and  without  consideration. 

Distinguished  in  Board  of  Directors  v.  Nye,  8  Cal.  App.  537-,  97 
Pac.  212,  legislative  appropriations  under  act  of  1897,  for  support  of 
ex-army  nurses  and  widows  held  not  to  be  gift. 

Consideration  of  Extrinsic  Evidence  to  show  uneonstitutionality 
of  statute.    See  note,  14  L.  R.  A.  460. 

83  Cal.  270-274,  17  Am.  St.  Bep.  248,  23  Pac.  318,  MOOBE  ▼.  HOP- 
KINS. 

Plea  of  Abatement  Founded  on  Pendency  of  former  action  for 
eame  cause  may  be  avoided  by  discontinuance  of  former  action  after 
plea  is  filed. 

Approved  in  Manufacturers'  Bottle  Co.  v.  Taylor-Stitee  Glass  Co., 
208  Mass.  596,  95  N.  E.  105,  where  claim  sued  on  had  been  previously 
pleaded  ua  setoff  in  former  action,  but  was  unavtailable  because  found 
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to  be  nnliqnidated,  plea  in  abatement  of  former  action  pending  could 
not  be  BUfltained. 

Ck^ndusive  or  imanswerabla  Erldenca  is  that  which  the  law  does 
not  permit  to  be  contradicted. 

Approve  in  disBenting  opinion  in  Pierce  t.  Palmer,  3i  B.  I.  475, 
77  Atl.  219,  majority  holding  in  action  by  client  against  attorney 
to  compel  repayment  of  trust  fund  burden  is  on  client  to  prove  his 
case  "conclusively." 

Instmctlon  Tbat  Man  Who  Enters  into  contract  of  marriage  with 
improper  motives  and  then  unjustifiably  breaks  it  off  does  woman 
wrong,  for  which  ahe  is  entitled  to  exemplary  damages,  is  erroneous 
where  there  is  no  evidence  tending  to  show  improper  motives. 

Distinguished  in  Lanigan  v.  Neely,  4  Gal.  App.  764,  89  Pac.  443, 
in  action  for  breach  of  promise  of  marriage  plaintiff  could  plead 
seduction  brought  about  by  reason  of  promise,  and  her  reliance  on 
promise^  in  aggravation  of  damages  for  breach. 

83  Oal.  274-279,  23  Pac.  348,  CARTER  ▼.  McQUADE. 

Effect  of  Conyeyance  by  Husband  to  Wife.  See  note,  69  L.  R.  A. 
378. 

83  CaL  279>289,  23  Pac.  386,  WHiHOIT  ▼.  TUBES. 

Limitations  Run  In  Five  Tears  from  Date  of  patent  from  state 
against  patentee  in  favor  of  adverse  occupant  of  land  at  time  patent 
issued. 

Approved  in  Smith  v.  Loe  Angeles,  158  CaT.  710,  112  Pac.  311, 
title  by  adverse  possession  acquired  in  five  years  from  date  of  sale 
to  state  as  against  purchaser  from  state. 

83  Cal.  296-302,  23  Pac  419,  ANTHONY  ▼.  JILLSON. 

In  Action  Under  Section  2326^  United  States  Revised  Statutes,  each 
party  must  allege  and  prove  all  facts  essential  to  his  right  to  patent. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  814,  com- 
plaint by  intervener  held  insufficient  in  not  alleging  citizenship; 
Smith  V.  Imperial  Copper  Co.,  11  Ariz.  197,  89  Pac.  512,  complaint 
held  insufficient  in  description  of  claim;  Allyn  v.  Schultz,  5  Ariz. 
159,  48  Pac.  963,  complaint  held  insufficient  in  not  alleging  citizen- 
ship; Upton  V.  Santa  Rita,  14  N.  M.  123,  89  Pac.  284,  holder  of  pos- 
session of  mining  claim,  like  holder  of  location,  must,  to  secure  patent, 
possess  necessary  qualification  of  citizenship. 

Failnre  to  Mark  Boundaries  of  mining  location  is  fatal  to  its 
validity. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  pro- 
vision that  placer  claims  shall  conform  to  established  surveys  where 
such  have  been  made  held  not  to  dispense  with  necessity  of  working 
boundaries  on  ground. 

Location  of  Mining  ClaiuL  See  note,  7  L.  R.  A.  (n.  s.)  813,  857, 
864. 

83  Cal.  303-318,  23  Pac  350,  IK  RE  LUCE. 

tJnlesB  Clearly  Satisfled  of  Attorney's  Giiilt»  court  should  not  dis- 
bar him. 

Approved  in  dissenting  opinion  in  In.  re  Humphreys,  15  Haw.  214, 
jority  holding  attorney  guilty  of  unprofessional  conduct.' 
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Payment  by  Insolvent  Debtor  of  Attorneys'  Fees  in  advance  out  of 
goods  of  insolvent,  when  salable  value  of  goods  does  not- exceed 
reasonable  tee,  does  not  render  attorneys  liable  to  charge  of  fraudu- 
lent conspiracy. 

Approved  in  Farmers  ft  Merchants'  Nat.  Bank  ▼.  Mosher,  63  Neb. 
136,  88  N.  W.  554,  following  rule;  Zent  v.  Gilson,  52  Wash.  322,  100 
Pac.  741,  where  persons  were  arrested  for  larceny  in  another  state, 
they  could  convey  their  property  to  attorneys  to  secure  payment 
for  services  to  be  rendered  in  defending  them,  and  preventing  extra- 
dition. 

Necessity  of  Bad  or  Fraudulent  Motiye  to  justify  disbarment.  See 
note,  18  L.  R.  A.  402. 

Effect  of  Insolvency  Statutes  upon  Mortgage  or  sale  preferring 
creditors.    See  note,  37  L.  R.  A.  467. 

83  OaL  319-321,  23  Pac.  301,  BUNNEL  v.  STOCKTON. 

Statement  on  Motion  for  New  Trial  cannot  be  considered  when 
not  served  within  time  limited. 

Approyed  in  Wheeler  v.  Karnes,  125  Cal.  53,  57  Pac.  894,  following 
rule;  Desmond  v.  Faus  (Cal.),  33  Pac.  458,  fact  that  counsel  first 
consented  to  extension  of  time  in  which  to  serve  statement  on 
motion  for  new  trial  did  authorize  court  to  further  extend  time 
thirty  days;  Hochnan  v.  New  York  Drygoods  Co.,  8  Idaho,  73,  67 
798,  party  may  have  statement  on  motion  for  *  new  trial  settled 
after  time  has  expired  by  showing  absence  of  laches  or  excusable 
neglect. 

Effect  of  Divorce  on  Homestead  Bights.    See  note,  23  L.  R.  A.  239. 

83  Cal.  822-332,  17  Am.  St.  Bep.  252,  23  Pac.  379,  IN  BE  ESTATE 
OF  STEVENS. 

Widow  is  Entitled  to  Beasonable  Allowance  for  support,  consider- 
ing all  circumstances. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  357,  360,  widow  en- 
titled to  allowance  although  she  had  separate  estate. 

Iiaw  Providing  for  Adoption  of  Children  is  valid. 

Approved  in  Sires  v.  Melvin,  135  Iowa,  480,  113  N.  W.  113,  and 
Purinton  v.  Jamrock,  195  Mass.  200,  80  N.  E.  805,  both  holding  lavw 
relating  to  adoption  are  valid. 

Power  of  Adoption  is  Legislative,  and  act  of  judge  in  passing  on 
question  is  not  part  of  judicial  power  vested  in  courts  by  coustitu- 
tion. 

Approved  in  Kaiser  Land  etc.  Co.  v.  Curry,  155  Cal.  657,  103  Pac. 
348,  action  of  Secretary  of  State  in  determining  what  corporations 
come  within  description  in  section  7,  act  of  March  29,  190o,  is 
ministerial  and  not  judicial;  Estate  of  Renton,  3  Cof.  Prob.  525, 
adoption  of  children  is  institution  created  by  statute,  and  one  who 
claims  to  have  been  adopted  must  show  statute  was  strictly  com- 
plied with. 

Order  Making  Family  Allowance  cannot  be  changed  by  court  unless 
different  set  of  facts  are  made  to  appear. 

Distinguished  in  Estate  of  Overton,  13  Cal.  App.  119,  108  Pac.  1022, 
when  allowance  was  made  "until  further  order  of  court,"  court  had 
power  to  reduce  allowance;  In  re  Estate  of  Fletcher,  83  Neb.  162,  119 
N.  W.  235,  modified  order  of  allo'veance  to  widow  sustained  when 
no  Appeal  was  taken  therefrom. 
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Order  Making  Allowance  to  Widow  is  Final  after  time  to  appeal 
has  expired. 

Approved  in  In  re  Dougherty's  Estate,  34  Mont.  343,  86  Pae.  40, 
following  rale;  Estate  of  Fftrgo,  3  Cof.  Prob.  222,  order  making 
family  allowance  held  conclusive  when  not  appealed  from. 

Parol  Evidence  is  Inadmissible  as  to  whether  omission  of  testator 
to  provide  for  ehild  was  intentional. 

Disapproved  in  Brown  v.  Brown,  71  Neb.  205,  115  Am.  St.  Bep. 
568,  98  N.  W.  720,  admitting  parol  evidence  to  show  whether  omission 
was  intentional. 

Pretermitted  Heirs.    See  note,  115  Am.  St.  ]Sep.  589. 

83  CaL  33a-343,  23  Pac.  295,  FOX  ▼.  STOCKTON  COMBINED  HAB- 
VESTEB  ETC.   WOBKS. 

In  Action  for  Damages  for  Breach  of  Contract  of  sale  of  machine, 
evidence  that  other  machines  of  same  make  are  worthless  is  in- 
admissible. 

Reaffirmed  in  Lander  v.  Sheehan,  32  Mont.  29,  79  Pac.  408. 

In  Action  for  Breach  of  Contract  of  sale  of  goods  manufactured 
by  defendant  and  sold  under  warranty,  question  whether  representa- 
tions alleged  to  have  induced  purchase  were  warranties  is  for  jury. 

Approved  in  Luitweiler  etc.  Engine  Co.  v.  Ukiah  Water  etc.  Co., 
16  Cal.  App.  206,  116  Pac.  710,  holding  there  was  warranty  of 
fitness  of  pump  sold  for  purpose  for  which  purchased. 

Where  Betam  of  Machine  Warranted  to  do  certain  work  is  de- 
layed at  request  of  manufacturer,  he  waives  right  to  prompt  return 
by  purchaser  on  discovery  of  defect. 

Reaffirmed  in  Luitweiler  etc.  Engine  Co.  y.  Ukiah  Water  etc.  Co., 
16  Cal.  App.  208,  116  Pac.  711. 

83  CaL  344-361,  21  Pac.  15,  23  Pac.  314,  SMITH  ▼.  BISCAILUZ. 

Gtiardian  may  be  Authorized  to  Sell  Property  to  maintain  ward. 

Approved  in  Guardianship  of  Hayden,  1  Cal.  App.  77,  81  Pac.  668, 
authorizing  guardian  of  incompetent  to  sell  realty  for  best  interests 
of  estate,  and  for  maintenance  of  ward. 

Decree  of  Distribution  Purporting  to  Convey  undivided  interests 
in  property  described,  and  all  other  property  of  decedent  not  dis- 
covered, passes  title  to  lands  of  decedent  not  included  in  particular 
description. 

Approved  in  Humphry  v.  Protestant  etc.  Church,  154  Cal.  172,  97 
Pac.  188,  similar  decree  held  not  void  for  uncertainty  of  description. 

83  Cal.  361-367,  23  Pac.  357,  McAUJSTEB  ▼.  HAMLIN. 

Justice  of  Peace  may  Fix  Compensation  of  shorthand  reporter  em- 
ployed in  taking  down  testimony  given  before  him  as  committing 
magistrate,  such  action  being  judicial. 

Beaffirmed  in  Arnett  v.  State,  168  Ind.  186,  80  N.  E.  155,  8  L.  B. 
A.  (n.  s.)  1192,  upholding  act  empowering  governor  to  determine 
salaries  of  police  commissioners  as  not  being  improper  delegation 
of  legislative  power. 

No  Appeal  by  Implication  can  Besult  from  provision  of  subsequent 
statute,  wiiich  is  itself  invalid. 

Approved  in  Matter  of  Clary,  149  Cal.  737,  87  Pac.  582,  and  Ex 
parte  Sohncke,  148  Cal.  263,  113  Am.  St.  Rep.  236,  82  Pac.  957,  2 
Lu  B.  A.'(n.  B.)  813,  7  Ann.  Cas.  475,  both  following  rule. 
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83  OaL  S68-373,  23  Pac.  389,  BEWICK  ▼.  MUIB. 

BnmmoiiB  is  Sofllcient  if  It  States  Nature  of  action  in  general  terms. 

Approved  in  Stanley  y.  Eachofsky,  50  Or.  475,  93  Pac.  355,  hold- 
ing summons  sufScient  though  rate  of  interest  demanded  and  date  of 
computation  was  not  stated. 

Mining  Claim,  Within  Meaning  of  mechanic's  lien  law,  includes 
mines  and  mining  ground,  whether  title  thereto  is  inchoate  or  perfect. 

Approved  in  Berentz  v.  Belmont  Oil  Min.  Co.,  148  Cal.  582,  113 
Am.  St.  Eep.  308,  84  Pac.  49,  work  done  on  oil  well  held  to  extend 
to  give  lien  on  eighty  acre  tract  in  process  of  development  as  oil 
mine;  Berentz  v.  Kern  King  Oil  etc.  Co.  (Cal.  App.),  84  Pac.  47, 
holding  lien  for  drilling  oil  well  enforceable  only  against  such  land 
as  was  necessary  for  convenient  use  and  occupation  of  well;  Escott 
V.  Crescent  Coal  &  Nav.  Co.,  56  Or.  195,  196,  106  Pac.  454,  455,  work 
done  on  coal  mine  iheld  to  give  mechanic's  lien  thereon. 

Extent  of  Land  to  Which  Mechanic's  Lien  will  attach.  See  note, 
26  L.  E.  A.  (n.  s.)  836. 

To  Sapport  Judgment  for  Materialman's  Lien,  there  should  be  find- 
ing that  materials  furnished  were  used  in  work  done. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  701,  118  Pac.  107,  and  Fuller  v.  Eyan,  44  Wash.  387, 
87  Pac.  486,  both  reafirming  rule. 

83  Cal.  374r-379,  23  Pac.  391,  PEOPLE  T.  CLINE. 

Defendant  Accused  of  Qrand  Larceny  who  testifies  for  himself  as 
to  innocent  posseesion  of  property  may  be  cross-examdned  as  to  where- 
abouts of  person  from  whom  he  claims  to  thave  purchased  it. 

Approved  in  People  v.  Gallagher  (Cal.),  33  Pac.  89i3,  defendant 
charged  with  embezzlement,  who  merely  denied  advising  another  to 
take  money  from  bank  for  purpose  of  embezzling  it,  and  denied  all 
knowledge  of  his  intention  to  do  so,  could  not  be  eross-examined 
as  to  facts  occurring  after  such  taking. 

Cross-examination  of  Defendant  in  Criminal  Csoea.  See  note,  15 
L.  E.  A.  669. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Eep.  495,  497. 

83  Cal.  380-383,  23  Pac.  421,  PEOPLE  Y.  BOLING. 

Where  Defendant  Charged  With  Murder  is  convicted  of  man- 
slaughter, erroneous  instructions  as  to  malice  cannot  have  been  pre- 
judicial. 

Approved  in  Louden*back  v.  Territory,  19  Okl.  202,  91  Pac.  1031, 
holding  error  in  charge  as  to  murder  in  first  degree  Akarmless  when 
conviction  was  for  manslaughter. 

Burden  of  Proof  is  on  Defendant  Accused  of  homicide  to  show 
circumstances  of  mitigation  or  excuse,  but  they  need  not  be  proved 
by  preponderance  of  evidence,  and  presumption  of  unlawful  intent 
is  rebutted  by  evidence  raising  reasonable  doubt. 

Approved  in  Prince  v.  United  States,  3  Okl.  Cr.  706,  109  Pac.  243, 
approving  instruction  in  regard  to  burden  of  proof  of  circumstances 
in  justification  of  homicide. 

Applicability  of  Bnle  of  Beasonable  Doubt  to  self-defense  in  homi- 
cide.   See  note,  19  L.  E.  A.  (n.  s.)  490. 
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83  OaL  384-387,  17  Am.  St.  Bep.  261,  28  ^ac.  320,  Q0AN  WO  CHUNG 
T.  LAUMEISTEB. 

Order  of  Bestitation  of  Premises  Made  os  appeal  in  nnlawful 
detainer  suit  cannot  be  defeated  by  claim  of  third  person  who  has 
entered  since  defendant   was   dispossessed  under  independent  title. 

Approved  in  Lehman-Durr  Go.  t.  Folmar,  166  Ala.  331,  139  Am. 
St.  Rep.  37,  51  So.  956,  decree  of  restitution  made  upon  reversal  of 
judgment  does  not  necessarily  finally  determine  rights  of  parties 
in  subject  matter  restored. 

Reversal  of  Judgmenti.    See  note,  96  Am.  St.  Rep.  136. 

83  OaL  388-392,  23  Pac.  372,  EX  PARTE  ROSENHEIM. 

Where  Sentence  ia  of  Impirisomment  and  Fine,  there  can  be  no  fur- 
ther imprisonment  imposed  for  nonpayment  of  fine. 

Cited  in  In  re  Johnson,  6  Cal.  App.  738,  93  Pae.  201,  refusing  to 
discharge  on  habeas  corpus  prisoner  sentenced  to  both  fine  and  im- 
prisonment in  county  jail,  and  imprisonment  for  nonpayment  of  fine, 
when  he  could  not  be  discharged  by  reason  of  sentence  of  imprison- 
ment alone;  dissenting  opinion  in  Ex  parte  Karlson,  160  Cal.  386,  117 
Pac.  450,  majority  holding,  where  fine  is  imposed  for  contempt,  court 
may  enforce  its  payment  by  imprisonment  till  paid. 

Effect  of  EzcesBlye  Sentence.    See  note,  45  L.  R.  A.  151. 

Omel  and  TXnuroal  Punishments.  See  note,^35  L.  R.  A.  568,  570'| 
571. 

Miscellaneous. — ^Cited  in  In  re  Collins  (Cal.),  23  Pac.  374,  com- 
panion case^ 

83  OaL  393-414,  23  Pac.  303,  PEOPLE  ▼.  CENTRAL  PAOIFIO  R. 
R.  CO. 

Where  Corporation  is  Sued  for  Taxes,  fact  of  incorporation  must  be 
alleged,  in  order  to  determine  jurisdiction. 

Approved  in  Fegtly  ▼.  Village  Blacksmith  Min.  Co.,  18  Idaho,  540, 
111  Pac.  130,  holding  fact  of  incorporation  sufficiently  alleged  as 
against  general  demurrer. 

Tax  Proceedings  are  in  Invltom,  and  to  be  valid,  loan  must  be 
strictly  complied  with. 

Approved  in  Commercial  Nat.  Bk.  v.  Schlitz,  6  Cal.  App.  182,  91 
Pac.  753,  holding  tax  deed  invalid  for  uncertainty  in  description; 
Preston  v.  Hirsch,  5  Cal.  App.  48^,  90  Pac.  967,  holding  void  certifi- 
cate of  tax  sale  with  date  of  year  of  assessment  left  blank;  City  of 
Miami  v.  Miami  Realty  etc.  Co.,  57  Fla.  369,  49  So.  56,  holding  bill 
to  enforce  lien  for  unpaid  taxes  defective  in  not  alleging  year  for 
which  taxes  were  assessed. 

When  Provisions  of  Any  Title  in  Codes  contravene  provisions  of 
any  other  title,  provisions  of  each  title  must  prevail  as  to  all  matters 
and  questions  arising  out  of  subject  matter  of  such  title. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  605,  86  Pac.  841,  in 
action  by  state  to  recover  moneys  coming  into  hands  of  superintend- 
ent of  state  asylum,  section  433,  Political  Code,  held  to  control  as 
to  duties  of  controller  in  bringing  action,  and  section  395,  Code  of 
Civil  Procedure,  as  to  place  of  trial. 

Whether  Act  is  General  or  Special  is  determined  by  its  substanee, 
not  by  its  form. 
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Approved  in  State  ▼.  Lawrence,  79  Kan.  258,  100  Pae.  494,  where 
no  general  law  could  affect  requirement  of  Constitution,  it  was  no 
objection  that  law  was  special  in  form. 

Schema  for  Tazatlon  of  Bailroada  situated  in  more  than  one  county 
prescribed  in  sections  3665  to  3679,  Political  Code,  is  invalid  as  spe- 
cial legislation^ 

Overruled  in  City  of  Los  Angeles  t.  Glaasell,  4  Cal.  App.  46,  87 
Pac.  242,  upho-Iding  Statutes  of  1880,  page  136,  providing  for  recovery 
of  taxes. 

Distinguished  in  Hughes  v.  Lazard,  6  Ariz.  6,  43  Pac.  423,  uphold- 
ing law  that  judgment  for  delinquent  taxes  could  be  entered  on  ser- 
viee  only  by  publication. 

Mif  cellaneous. — Cited  in  People  ▼.  Southern  Pac.  R.  Co.  (Cal.),  23 
Pac.  310,  People  v.  San  Pablo  &  T.  B.  Co.  (Cal.),  23  Pac.  310,  Peo- 
ple V.  Northern  Pac.  Ry.  Co.  (Oal.),  23  Pac.  310,  and  People  v.  Cali- 
fornia PacrR.  Co.  (Cal.),  23  Pae.  310,  all  companion  cases. 

83  Cal.  415-418,  23  Pac.  392,  ESTATE  OF  COOK. 

Ooacliuiyeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  321. 

Entry  of  Judgment  Nnnc  Pro  Tunc.    See  note,  20  L.  R.  A.  149. 

Entry  or  Record  Necessary  to  Oompleto  judgment  or  order.  See 
note,  28  L.  R.  A.  626. 

83  OaL  419-420,  23  Pac.  921,  PEOPLE  ▼.  BEAVER. 

Improper  Statements  of  District  Attorney  cannot  be  considered  on 
appeal  unless  objection  thereto  was  made  at  time. 

Approved  in  People  v.  Owens,  3  Cal.  App.  752,  86  Pac.  981,  Peo- 
ple V.  Ye  Foo,  4  Cal.  App.  743,  89  Pac.  454,  and  People  y.  Amer,  8 
Cal.  App.  143,  96  Pac.  404,  all  following  rule. 

83  Oal.  420-422,  23  Pac  383,  OOLDTBEE  ▼.  THOMPSON. 

Trustees  Under  Will  cannot  Litigate  Olaims  of  one  heir  against 
another. 

Approved  in  In  re  Healy's  Estate  (Cal.),  66  Pac.  176,  administrator 
cannot  represent  either  side  of  contest  between  legatees,  heirs,  or 
devisees. 

Trustees  Under  Will  Suing  for  Oonstructlon  thereof  are  not  ag- 
grieved parties  entitled  to  appeal  from  order  allowing  fees  to  attor- 
ney for  guardian  ad  litem  for  minor  heirs. 

Approved  in  Wash.  County  Abstract  Co.  ▼.  Stewart,  9  Idaho,  381, 
74  Pac.  957,  person  not  party  to  suit  not  entitled  to  writ  of  review. 

83  OaL  423-428,  23  Pac.  393,  IN  BE  ESTATE  OF  TnT.TJABD. 

Where  Voucbers  of  Expenses  of  Executors  are  required,  explanation 
of  nonproduction  may  be  given. 

Approved  in  Rice  v.  Tilton,  14  Wyo.  118,  82  Pac.  581,  holding  pay- 
ments by  administrator  improperly  allowed  in  absence  of  voucher  of 
any  kind. 

Liability  of  Executors  or  Trustees  for  compound  interest.  See  note, 
29  L.  R.  A.  634. 

83  Cal.  428-432,  23  Pac  705,  OBD  ▼.  BABTLETT. 

Adverse  Title  to  Mortgaged  Premises  held  by  parties  claiming  by 
conveyance  prior  to  mortgage  is  not  subject  to  litigation  in  suit  to 
foreclose  miortgage. 
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ApproYod  in  Wardiow  t.  Middleton,  156  Cal.  586,  105  Pac.  738, 
Webb  ▼.  Winter  (Cal.),  65  Pac.  1030,  Hoppe  ▼.  Hoppe  (Cal.),  36 
Pac.  390,  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  66,  77  Pac. 
14,  and  G«nne8  y.  Peterson,  54  Or.  380,  103  Pac.  516,  all  following 
rule. 

83  Cal.  440-444,  23  Pac.  376,  MECHANICS'  BUILDING  ft  LOAN 
ASSN.  V.  KING. 

Mortgage  on  Homestead  Executed  by  Husband  and  wife  cannot  be 
foreclosed  unless  claim  is  presented  against  estate. 

Approved  in  Hibernia  Sav.  etc.  Society  t.  Laidlaw,  4  Cal.  ^App. 
629,  88  Pac.  731,  where  widow's  mortgage  on  homestead  was  not 
foreclosed  during  life,  nor  presented  as  claim  against  estate,  right 
to  f oreclooe  was  lost. 

88  Cal.  445^446,  23  Pac  524,  BOVEGNO  ▼.  HT7NT. 

Wlieo  Interlocutory  Decree  in  Partition  is  entered  by  consent  of 
parties  and  sale  effected  thereunder,  tenant  in  possession  cannot  appeal 
from  order  granting  writ  of  assistance  to  purchaser. 

Overruled  in  Gordan  v.  Graham,  153  Cal.  299,  95  Pac.  146,  in  par- 
tition suit  tenant  in  common  in  possession  could  appeal  from  order 
confirming  sale. 

Mandamus  Does  not  Lie  to  Compel  Judge  to  fix  bond  on  appeal 
from  order  granting  writ  of  assistance  to  purchaser,  who  obtained 
titlo  under  decree  in  partition,  when  time  for  appeal  from  such  decree 
has  expired. 

Distinguished  in  Gordan  v.  Graham,  153  Cal.  299,  95  Pac.  146,  writ 
lies  to  compel  judge  to  fix  bond  to  stay  proceedings  on  writ  of  assist- 
ance on  appeal,  by  tenant  in  possession  from  order  refusing  to  vacate 
order  for  writ  of  assistance. 

83  Cal.  447-460,  23  Pac.  580,  BALLEBINO  T.  MASON. 

Public  Officer  is  not  Liable  for  Error  done  in  performance  of  act 
within  his  discretion. 

Approved  in  Garff  v.  Smith,  31  Utah,  109,  120  Am.  St.  Bep.  924, 
86  Pac.  774,  state  sheep  inspector  not  liablo  for  error  in  inspecting 
and  quarantining  sheep. 

Personal  Liability  of  Judicial  Officers.  See  note,  137  Am.  St.  Bep. 
50. 

83  Cal.  450-451,  23  Pac.  527,  MAZKEWITZ  ▼.  PIMENTEL. 

Specifications  of  Error  Which  Merely  Attack  judgment  or  con- 
clusions of  law  are  insufficient. 

Approved  in  Crooks  v.  Harmon,  29  Utah,  308,  81  Pac.  96,  holding 
assignment  of  error  that  judgment  is  not  supported  by  evidence 
raised  no  question  as  to  sufficiency  of  evidence  to  support  findings; 
Kelly  V.  Strouse,  116  Ga.  896,  43  S.  E.  290,  ground  for  motion  for 
new  trial  that  verdict  is  contrary  to  law  is  too  general;  Hayford  v. 
Wallace  (Cal.),  46  Pac.  302,  holding  assignment  of  error  that  find- 
ings do  not  support  judgment  could  not  be  considered  on  appeal 
from  order  denying  new  trial. 

83  Cal.  463-457,  23  Pac.  378,  PEOPLE  ex  r^  TRAVEBS  ▼.  FBEESE. 

Miscellaneous. — Cited  in  People  ex  rel.  Eldridgee  v.  Bulger  (Cal.), 
23  Pac.  379,  companion  case. 
II  Osl.  Not«»— 30 
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83  OaL  467-460,  23  Pac  531,  OOTTBEIX  T.  OOTTBELLb 

Oonrt  is  not  Beqnlred  to  Impose  Oosta  aa  tenns  apon  setting  aside 
default. 

Approved  in  Olson  v.  Sargent  County,  15  N.  D.  148,  107  N.  W. 
44,  setting  aside  default  without  terms  not  abuse  of  discretion. 

Public  baa  latereat  in  Divoice  Suit,  and  court  should  afford  fullest 
possible  hearing  to  prevent  collusion  and  fraud. 

Approved  in  Pringle  v.  Pringle,  55  Wash.  97,  104  Pac.  137,  vacat- 
ing divorce  decree,  and  remanding  for  fuller  hearing  when  fraud 
was  oharged. 


OaL  460-468,  17  Am.  St  Bep.  266»  23  Pac  895,  EZ  PABTB 
8PEN0ES. 

Court  may  Modify  AUowance  of  permanent  alimony,  having  re- 
gard to  cireumstanoea  of  parties. 

Approved  in  Soule  v.  Soule,  4  Oal.  App.  105,  87  Pac.  208,  decree 
providing  for  "permanent  alimony"  held  not  to  preclude  modifica- 
tion of  amount. 

Huaband's  Proq;»ect8  as  Bads  for  Alimony.  See  note,  4  L.  B.  A. 
(n.  s.)  909. 

Bemarriago  of  Wife  Does  not  of  Itself  avoid  previous  decree  for 
alimony. 

Approved  in  Cohen  v.  Cohen,  150  Cal.  104,  88  Pac.  270,  in  absence 
of  showing  of  inability  of  second  husband  to  support  wife,  first 
husband  entitled  to  have  alimony  stopped. 

Inability  to  Oomply  With  Order  for  Payment  of  alimony  is  ground 
for  purging  party  from  contempt  in  nonpayment. 

Approved  in  State  v.  District  Court,  37  Mont.  488,  97  Pac.  842, 
holding  party  unable  to  comply  with  order  for  payment  of  money 
into  court  not  guilty  of  contempt. 

Contempt  Proceedings  to  Bnforce  Payment  of  alimony.  See  note, 
137  Am.  St.  Bep.  883. 

Facts  Showing  Jurisdiction  of  Contempt  proceeding  must  appear 
of  record. 

Approved  in  Cline  v.  Langan,  31  Nev.  244,  101  Pac.  554,  affidavit 
for  contempt  proceedings  held  insufficient;  liutz  v.  District  Court, 
29  Nev.  153,  86  Pac.  445,  affidavit  deficient  in  failing  to  allege  defend- 
ant's ability  to  comply  with  order  for  payment  of  alimony. 

Belease  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  184. 

Allowance  to  Husband  from  Property  Held  by  Wife  in  divorce 
eases.    See  note,  34  L.  B.  A.  113. 

83  CaL  473--177,  23  Pac.  534,  8  Ii.  R  A.  48,  CASE  ▼.  SUN  IKS.  CO. 

Condition  in  Insurance  Policy  Providing  against  recovery  unlesa 
suit  is  brought  within  stipulated  time  ie  valid. 

Approved  in  Tebbets  v.  Fidelity  and  Casualty  Co.,  155  Cal.  139, 
99  Pac.  502^  upholding  condition  requiring  suit  to  be  brought  in 
six  months  as  reasonable  time. 

Limitation  of  Bight  to  Sue  on  Fire  Policy  held  not  to  begin  to 
run  until  adjusted  claim  became  due,  although  policy  provided  time 
should  run  from  date  of  loss. 

Approved  in  Methvin  v.  Fidelity  Mut.  Life  Assn.  (Cal.),  58  Pac. 
888,  where  policy  was  dated  July  1st  but  delivered  only  on  payment 
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of  first  qnarterl7  premium,  September  Sd,  poHcj  liad  not  been  in 
force  three  montbe  when  insured  died  in  November,  and  there  was 
no  forfeiture  for  nonpayment   of  second  quarter,   October   Ist. 

When  Oontractaal  Limitation  of  Time  for  Bnit  on  insurance  policy 
begins  to  run.    See  note,  47  L.  B.  A.  703. 

83  OaL  491^601,  24  Pac.  157,  FRESNO  NAT.  BANK  ▼.  SUPEBIOB 
OOUBT. 

Section  16,  Article  XTT,  Oonstltation,  providing  wkere  corporation 
may  be  sued,  is  permissive  and  does  not  conflict  with  section  5, 
article  YI,  regulating  venue  of  real  actions. 

Approved  in  Bond  v.  Karma-Ajaz  Con.  Min.  Co.,  15  Cal.  App. 
474,  115  Pac.  256,  holding  suit  properly  brought  against  corporation 
on  claims  for  goods  and  services  although  not  in  county  of  residence, 
or  where  contract  was  to  be  performed;  Pittman  v.  Carstenbrook, 
11  Oal.  App.  227,  104  Pac.  700,  holding  plaintiif  could  bring  action 
for  damages  against  corporation  in  county  of  residence,  though  cause 
of  action  arose  in  another  county;  Miller  &  Lux  v.  Kern  County 
Land  Co.  (Cal.),  65  Pac.  313,  corporation  sued  in  county  of  residence 
for  injuries  to  real  estate  had  right  to  have  action  tried  in  county 
where  real  estate  was  situated. 

Where  Corporation  is  Sued  in  Any  Oounty  provided  for  in  section 
16,  article  XII,  Constitution,  it  cannot  demand  change  of  venue 
as  matter  of  absolute  right,  but  only  as  in  other  cases  and  for 
other  reasons. 

Distinguished  in  Krogh  v.  Pacific  Gateway  etc.  Co.,  11  Cal.  App. 
240,  101  Pac.  699,  corporation  sued  in  transitory  action  in  county 
other  than  principal  place  '  of  business  has  right  to  have  venue 
changed  to  county  of  its  residence. 

Locality  of  Jurisdiction  of  State  Oonrt  over  foreign  corporation. 
See  note,  70  L.  B.  A.  694,  702. 

Administration  of  Federal  Laws  in  state  courts.  See  note,  48  L. 
B.  A.  35,  37. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  960. 

83  OaL  507-^15,  23  Pac.  700,  MONTEBET  OOUNTT  ▼.  0XJ8HINO. 

Jl'otice  of  intention  to  Move  for  New  Trial  printed  in  transcript 
and  made  part  of  record  by  stipulation  does  not  nullify  assertion  in 
statement  that  notice  of  different  character  was  given. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pac. 
1123,  recital  in  bill  of  exceptions  that  notice  of  intention  to  move 
for  new  trial  was  seasonably  served  held  to  prevail  over  notice  itself, 
which  shows  it  was  served  and  filed  too  late. 

Private  Eoad  Beferred  to  in  Section  2692,  Political  Oode,  designates 
merely  particular  kind  of  public  road,  and  use  is  public. 

Approved  in  Los  Angeles  County  v.  Beyes  (Cal.),  32  Pac.  234, 
holding  legislature  could  declare  such  private  road  to  be  public, 
and  land  therefor  could  be  taken  by  right  of  eminent  domain. 

Action  to  Condemn  Property  of  Estate  is  properly  brought  against 
personal  representative  of  deceased. 

Approved  in  MeClung  v.  Cullison,  15  Okl.  408,  82  Pac.  501,  action 
to  foreclose  mortgage  properly  brought  against  administrator,  and 
heirs  concluded  by  judgment  therein. 
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Uses  for  WUch  Power  of  Eminent  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Bep.  828. 
Miscellaneous. — Cited  in  Hollister  ▼.  State,  9  Idaho,  16,  71  Pac.  543. 

83  Cal.  515-521,  23  Pac.  795,  8  L.  K.  A.  675,  McDANIEL  ▼.  GUM- 
BUNCOS. 

Eaaementa  in  Flow  of  Surface  Water  are  regulated  by  common 
law. 

Approved  in  Fordham  v.  Northern  Pac.  By.  Co.,  30  Mont.  432,  104 
Am.  St.  Bep.  729,  76  Pac.  1043,  66  L.  B.  A.  556,  railroad  cannot 
obstruct  overflow  of  stream  in  natural  channel  by  embankment  along 
its  course;  Davis  v.  Fry,  14  Okl.  348,  349,  78  Pac.  182,  183,  69  L. 
IC  A.  460,  holding  pond  without  natural  outlet  could  not  be  arti- 
ficially drained  to  injury  of  lower  tenement. 

Owner  of  Upper  Tract  has  Easement  to  have  surface  water  which 
has  been  accustomed  by  natural  flow  to  pass  off  from  his  land,  over 
land  below,  flow  over  such  land,  without  obstruction. 

Approved  in  Heier  ▼.  KruU,  160  Cal.  444,  117  Pac.  531,  and  Hum- 
phreys V.  Moulton,  1  Cal.  App.  258,  81  Pac.  1085,  both  following  rule. 

Bight  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to 
or  from  lands  of  another.    See  note,  85  Am.  St.  Bep.  720,  721,  722. 

Bight  of  Owner  of  I/>wer  as  Against  upper  land  owner  to  obstruct 
surface  water  in  natural  channel.    See  note,  22  L.  B.  A.  (n.  s.)  801. 

Bights  as  to  Flow  of  Surface  Water.  See  note,  21  L.  B.  A.  594, 
599. 

What  is  Snrface  Water.    See  note,  25  L.  B.  A.  530. 

Judicial  Power  Orer  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
106. 

83  OaL  621--689,  23  Pac.  695,  JACKSON  Y.  TOBSENOB. 

Property  Conyeyed  to  Married  Woman  is  her  separate  property 
in  proportion  in  which  it  was  paid  for  with  her  separate  funds. 

Beaffirmed  in  Heintz  ▼.  Brown,  46  Wash.  389,  123  Am.  St.  Bep. 
937,  90  Pac.  212. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  104, 
107,   111,  125;  4  Cof.  Prob.  46,  49,  53,  67. 

Purchase  of  Property  With  Conmmnity  Funds  and  deed  to  wife 
at  request  of  husband  raises  preeumption  of  gift  to  her. 

Approved  in  Eillian  v.  Killian,  10  Cal.  App.  316,  101  Pac.  807,  and 
Wright  v.  Wright  (Cal.),  41  Pac.  696,  both  following  rule;  Santa 
Cruz  Bock  Pav.  Co.  v.  Lyons  (Cal.),  43  Pac.  602,  presumption  that 
property  conveyed  to  married  woman  becomes  her  separate  estate 
is  not  conclusive. 

Distinguished  in  Nilson  ▼.  Sarment,  153  Cal.  530,  126  Am.  St.  Bep. 
91,  96  Pac.  317,  holding  where  property  was  bought  for  home  with 
community  funds,  deed  to  wife  without  intention  to  make  it  her 
separate   property   did   not   destroy   community   character. 

Where  Husband  and  Wife  Hold  Separate  undivided  interests  in 
property  and  have  jointly  agreed  to  sell  it,  husband  does  not  convey 
his  separate  share  when  she  fails  to  acknowledge  their  joint  deed. 

Approved  in  MuUarky  v.  Young,  9  Cal.  App.  688,  100  Pac.  710, 
contract  for  conveyance  of  realty  between  two  named  parties  of 
flrst  and  two  of  second  part  held  incomplete  when  only  one  on  each 
part  signed;  Tillery  r.  Land,  136  N.  C.  547,  48  S.  £.  828,  vendor 


469  NOTES  ON  CALIFORNIA  REPORTS.     83  Cal.  547-558 

will  not  be  compelled  to  specifically  perform  contract  to  sell  land 
where  his  evident  intent  was  not  to  sell  his  own  interest  alone, 
but  in  conjunction  with  interests  of  others,  and  conveyance  of  latter 
interests  cannot  be  obtained. 

Disapproved  in  Melvin  v.  Woolley,  103  Minn.  502,  115  N.  W.  655, 
22  L.  B.  A.  (n.  b.)  595,  deed  of  tenant  in  common  to  w^hole  of  prop- 
erty executed  without  authority  in  name  of  cotenant  but  repudiated 
by  him  held  to  convey  first  tenant's  interest. 

Effect  of  Conveyance  by  Husband  to  Wife.  See  note,  69  L.  R.  A. 
378. 

Spedfie  Performance  of  Contracts  for  conveyance  where  wife  re- 
fuses to  join.    See  note,  24  L.  R.  A.  763. 

Refusal  of  Qpedfie  Performance  of  Valid  Contnu^  for  other  reason 
than  that  property  is  of  a  particular  class.  See  note,  128  Am.  St. 
Rep.  383,  384. 

Specific  Perf ormanco  of  Contracts  Calling  for  services  of  a  personal 
nature.    See  note,  140  Am.  St.  Rep.  57,  59. 

Parol  Evidence  aa  to  Consideration  of  Deed.  See  note,  20  L.  R. 
A.  112. 

83  CaL  547-553,  17  Am.  St.  Rep.  272,  23  Pac.  708,  8  L.  R.  A.  425, 
STONE   V.   HAMMELL. 

Surety  Paying  Note  so  as  to  Eztlngulsli  debt  of  principal  to 
original  creditor  can   recover  from  principal  amount  so   paid. 

Approved  in  Crystal  v.  Hutton,  1  Gal.  App.  254,  81  Pac.  1116, 
comaker  designated  as  surety  by  payment  of  note  extinguishes  its 
obligation  and  can  recover  from  principal  only  upon  implied  obliga- 
tion to  reimburse  him;  Yule  v.  Bishop  (Cal.),  62  Pac.  70,  indorser 
of  corporation  note  who  paid  it  and  took  assignment  could  not 
maintain  action  thereon  against  stockholder;  Sandoval  v.  United 
States  Fidelity  etc.  Co.,  12  Ariz.  357,  100  Pac.  820,  surety  paying  debt 
of  principal  could  recover  from  principal  only  amount  actually  paid; 
dissenting  opinion  in  Bnrrus  v.  Cook,  215  Mo.  509,  117  Mo.  App.  406, 
93  S.  W.  895,  majority  holding  surety  of  judgment  debtor  who 
satisfied  judgment  could  maintaiu  action  against  eosurety  at  any 
time  within  period  within  which  judgment  creditor  might  have  as* 
serted  rights  against  principal. 

When  Sureties'  Cause  of  Action  against  principal  becomes  perfect 
and  enforcealle.    See  note,  134  Am.  St.  Rep.  557,  562. 

83  CaL  553^57,  23  Pac.  691,  TROPE  v.  KERNa 

General  Retainer  Does  not  Give  Attorney  right  to  compromise  rights 
of  client. 

Reaffirmed  in  Gibson  v.  Nelson,  111  Minn.  188,  137  Am.  St.  Rep. 
549,  126  N.  W.  733. 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Rep.   164,   169. 

83  Cal.  558,  23  Pac.  1119,  EX  PARTE  McCONNELL. 

Prisoner  Convicted  on  Information  cannot,  on  habeas  corpus,  raise 
objection  that  he  was  not  examined  by  magistrate  prior  to  filing 
of  information. 

Reaffirmed  in  In  re  Knudtson,  10  Idaho,  680,  682,  79  Pac.  642,  643. 

Release  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Rep.  184. 
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83  Cal.  569-^61,  23  Pac  627,  NOBTON  ▼.  STlTBIiA. 
UkOawfiil  Detainer.    See  note,  120  Am.  St.  Bep.  36. 

88  Cal.  666-^71,  23  Pac.  522,  SAK  JOSE  ETC.  E.  E.  00.  T.  IffATNE. 

Section  1249,  Oode  of  OlvU  Procedure,  providing  value  of  prop- 
erty taken  and  damagee  under  eminent  domain  proceedings  ehall  be 
determined  as  of  date  of  summons,  is  valid. 

Reaffirmed  in  Los  Angeles  v.  Gager,  10  Cal.  App.  361,  102  Pac.  19. 

Oonnsel  Fees  of  Defendant  are  not  Part  of  damages  assessable  for 
taking  land  under  eminent  domain. 

Approved  in  MeCready  v.  Bio  Orande  W.  By.  Co.,  30  Utah,  7,  83 
Pac.  333,  holding  railroad  dismissing  condemnation  proceeding  in 
good  faith  not  liable  for  eoste  of  defendant  in  preparing  defense  as 
damagee. 

Elements  of  Damages  Allowable  in  eminent  domain  procieedings. 
See  note,  85  Am.  St.  Bep.  313.  ^ 

Bight  to  Set  Off  Benefits  Against  Damages  on  condemnation.  See 
note,   9   L.   B.   A.    (n.8.)    829. 

Where  Special  Findings  are  Conflicting,  they  neutralize  each  other. 

Approved  in  I^shbaugh  v.  Spunaugle,  118  Iowa,  343,  92  N.  W.  60, 
mere  inoonsisteney  between  special  findings  held  not  fatal  to  gen- 
eral verdict. 

83  CaL  583-588,  28  Pac  794,  ESTATE  OF  MOOBE. 

Grounds  for  Bemoval  of  Executors  and  Administrators.  See  note, 
138  Am.  St.  Bep.  540. 

83  OaL  588^89,  23  Pac.  713,  NX7NAN  ▼.  VALENTINR 

Where  Appellant  Moves  to  Dismiss  Appeal  because  judgment  has 
been  satisfied,  question  of  satisfaetion  in  fraud  of  rights  of  respond- 
ents' assignees  cannot  be  tried. 

Distinguished  in  Cook  v.  Civil  Service  Commission,  160  Cal.  600, 
117  Pac.  666,  under  San  Francisco  charter,  civil  service  commission 
cannot  set  aside  eligible  list  pending  appeal  from  superior  court 
decision  ordering  list  annulled. 

88  Cal.  589-^13,  23  Pac.  1102,  BULWEB  OONSOIJDATED  MININO 
CO.  ▼.  STANDABD  OONSOL.  MINXNO  00. 

New  Matter  in  Answer  on  Cross-complaint  in  quiet  title  suit  not 
relating  to  land  in  dispute  is  improper  and  should  be  stricken  out 
on  motion. 

'  Approved  in  McFarland  v.  Matthai,  7  Cal.  App.  600,  95  Pac.  180, 
cross-complaint  in  regard  to  other  land  than  that  sued  for  in  eject- 
ment held  improper. 

In  Action  to  Quiet  Title,  Where  Defendant  relies  on  title  in  him- 
self, cross-complaint  is  not  necessary. 

Reaffirmed  in  Bacon  v.  Bice,  14  Idaho,  113,  93  Pac.  512. 

Purpose  of  Averring  Adverse  Olaim  in  quiet  title  suit  is  to  notify 
defendant  of  nature  of  action  and  require  him  to  set  forth  and 
litigate  any  adverse  claim  he  may  have. 

Approved  in  Peterson  v.  Gibbs,  147  Cal.  5,  81  Pac.  123,  109  Am. 
St.  B(Bp.  107,  plaintiff  has  right  to  have  adverse  claim  of  defendant 
defined  and  determined;  Varni  v.  Devote,  10  Cal.  App.  307,  101  Pac. 
935,  that  complaint  shows  adverse  possession  of  cotenant  does  not 
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aifect  action  in  partition,  in  whieh  rights  of  all  parties  may  be  de- 
termined; Dorris  ▼.  McManus,  4  Cal.  App.  151,  152,  87  Pae.  289, 
defendant  in  quiet  title  suit  must  prove  adverse  claim,  and  if  no 
proof  is  offered,  judgment  must  be  for  plaintiff;  Devine  y.  City  of 
Los  Angeles,  202  U.  8.  333,  26  8up.  Ct.  652,  50  L.  Ed.  1046,  com- 
plaint need  not  allege  nature  of  estate  or  interest  claimed  by  de- 
fendant. ^ 

Absence  of  Finding  That  Defeadants  Asserted  claim  adverse  to 
plaintiff  in  quiet  title  suit  is  immaterial. 

Approved  in  Title  etc.  Bestoration  Co.  v.  Kerrigan,  150  Cal.  321, 
11»  Am.  St.  Bep.  190,  88  Pac.  364,  8  L.  B.  A.  (n.  s.)  682,  holding 
it  immaterial,  under  McEnemey  Act,  whether  in  response  to  notice 
given  to  all  claimants  there  is  or  is  not  any  appearance  to  contest 
plaintiff's  right. 

Wlxat  Special  Verdict  must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
41. 

Miscellaneous. — Miseited  in  Notley  v.  Brown,  17  Haw.  402. 

83  OaL  bl3-ei7,  28  Pae.  1109,  BULWEB  CONSOLIDATED  ION.  CO. 
y.  STAin>ABD  COKSOL.  MIN.  CO. 

Bias  of  Jndgo  Against  Defendant  is  not  ground  for  change  of 
venue. 

Disapproved  in  Day  v.  Day,  12  Idaho,  563,  86  Pac.  533,  holding 
Constitution  guaranteed   right   of  trial   by  unprejudiced  judge. 

83  CaL  618,  23  Pac  1084,  LAKGAN  ▼.  LANQAK. 

Appeal  ftom  Order  In  Divorce  Action  allowing  one  hundred  and 
fifty  dollars  counsel  fees  dismissed  because  amount  was  too  small  to 
give  jurisdiction. 

Cited  in  Aronson  v.  Levison,  148  Gal.  366,  83  Pac.  155,  no  appeal 
lay  from  order  directing  payment  of  two  hundred  dollars  for  services 
to  guardian  pendente  lite  of  infant  party  to  quiet  title  suit. 

83  Cal.  619-620,  24  Pac.  45,  IN  BS  ESTATE  OF  WIABD. 

Appeal  from  Decree  In  Dlstrlbntion  of  estate  is  governed  by  section 
1715,  Code  of  Civil  Procedure,  which  limits  time  for  taking  to  sixty 
days  after  entry  of  decree. 

Approved  in  Estate  of  Dunphy,  158  OaL  8,  109  Pac.  628,  dismissing 
appeal  in  guardianship  proceeding  taken  before  entry  of  decree;  Es- 
tate of  Brewer,  156  Cal.  90,  103  Pbc.  487,  dismissing  appeal  from 
decree  of  distribution  not  taken  within  sixty  dsays  from  entry. 

Subdivision  3,  Section  968,  Code  of  Civil  Procedure,  enumerates  all 
eaces  in  which  appeal  may  be  taken  in  probate  proceedingsw 

Approved  in  In  re  Seymour,  15  Cal.  App.  290,  114  Pac.  1024,  order 
directing  place  of  Interment  not  ai^)ealable;  In  re  Kelly's  Estate,  31 
Mont.  357,  78  Pac.  579,  holding  under  section  1722,  Code  of  Civil 
Procedure,  order  refusing  to  vacate  decree  of  distribution  and  settle- 
ment of  final  aoeount  was  not  appealable. 

83  CaL  620-621,  24  Pac.  276,  EX  PABTE  AH  SAM. 

Belease  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  189,  193. 

88  OaL  621-622,  24  Pac.  162,  SOMEBS  T.  SOMEB8. 

Statement  on  Motion  for  Neiw  Trial  may  be  used  in  support  of 
appeal  from  judgment. 
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Approved  in  Steve  v.  Bonner  Ferry  eU.  Co.,  18  Idaho,  396,  92 
Pac.  366,  rule  applies  whether  or  not  ■tatement  was  uited  on  motion 
for  new  trial. 

83  Cal.  623-626,  22  Pac.  928,  28  Pac.  1085,  EUBEKA  ▼.  ABBCSTBONG. 

Instance  of  Ejectment  by  City  to  recover  portion  of  alleged  street. 

Cited  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  940,  city  cannot 
maintain  ejectment  to  recover  street  dedicated  by  user  without  show- 
ing title  in  fee. 

Ejectment  for  Public  Easement.    See  note,  11  L.  B.  A.  (n.  s.)  130. 

Sale  of  Land  Described  as  Bounded  by  specified  etreet,  which 
boundary  is  where  street  would  be  if  extended,  is  offer  to  dedicate, 
complete  upon  acceptance. 

Approved  in  Watertown  v.  Troeh,  25  S.  D.  27,  125  N.  W.  503,  evi-' 
dence  held  sufficient  to  show  intent  to  dedicate  strip  for  public  alley. 

(General  Order  of  City  Council  Accepting  all  streets  dedicated  is 
sufficient  acceptance  though  street  is  not  named. 

Approved  in  Los  Angeles  v.  McCollum,  156  Gal.  151,  103  Pac.  916, 
23  L.  B.  A.  (n.  s.)  378,  holding  ordinance  accepting  in  general  terms 
all  streets,  etc.,  offered  for  dedication  to  be  sufficient  acceptance  of 
offer  to  dedicate  arising  from  recording  of  map. 

Discontinuance  or  Vacation  of  Highway  by  acts  of  authorities.  See 
note,  26  L.  B.  A.  823. 

83  Cal.  626-629,  28  Pac.  1111,  PHELPS  ▼.  PBUSCH. 

Contract  of  Broker  "Wlio  Undertakes  to  sell  land  is  that  he  will  find 
purchaser  ready  to  buy  on  specified  terms  and  when  he  produces  such 
purchaser  he  performs  contract. 

Approved  in  Bacon  v.  Davis,  9  Oal.  App.  99,  98  Pac.  77,  following 
rule;  Shepherd-Teague  Co.  v.  Hermann,  12  Cal.  App.  397,  107  Pac. 
623,  broker's  commission  not  earned  when  finding  offer  of  purchaser 
was  not  shown;  Levy  v.  Wolf,  2  Cal.  App.  494,  84  Pao.  315,  commis- 
sion earned  when  oral  offer  was  procured  within  life  of  broker's  con- 
tract, though  sale  was  consummated  after  its  expiration  through  an- 
other broker;  Hill  v.  McCoy,  1  Cal.  App.  163,  81  Pac.  1017,  commis- 
sion earned  when  broker  procured  purchaser  with  whom  he  sought  to 
negotiate  sale,  which  was  finally  made  by  owner  on  terms  fixed  by  him 
within  life  of  broker's  contract;  Bell  v.  Stedman,  88  Neb.  627,  130 
N.  W.  258,  broker's  right  to  commission  not  defeated  by  refusal  of 
owner's  wife  to  join  in  deed;  Toder  r.  Bandol,  16  Okl.  315,  83  Pac 
539,  3  L.  B.  A.  (n.  s.)  576,  and  Arnold  v.  National  Bank  of  Waupaca, 
126  .Wis.  365,  105  N.  W.  829,  3  Li  B.  A.  (n.  s.)  580,  both  holding 
broker  not  deprived  of  commission  by  reason  of  vendor's  inability 
to  furnish  good  title. 

Wken  Broker  Earns  CommlsalQiL  See  notes,  139  Am.  St.  Bep.  254; 
44  L.  B.  A.  593,  605,  623. 

Beal  Estate  Broker's  Commissions  as  Affected  by  negligence,  fraud, 
or  d&fault  of  principal,  and  defective  title.  See  note,  43  Jj,  B.  A.  594, 
609,  610,  611. 

83  Cal.  629-632,  24  Pac.  836,  CBAWFOBD  ▼.  INDEPENDENT  STOVE- 
PIPE WOBKS. 

Creditor  of  Partnership  la  Entitled  to  Becoyer  against  secret  part- 
ner when  discovered. 

Beaffirmed  in  Kennedy  etc.  Lumber  Co.  ▼.  Taylor  (Cal.),  31  Pac. 
1123. 
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83  Oal.  683-635,  23  Pac.  1083,  EIBSOH  ▼.  KIBSCH. 

Where  Case  is  Tried  upon  Theory  Issaes  are  properly  joined  and  no 
exception  is  taken,  objection  cannot  be  raised  on  appeal. 

Approved  in  Haines  t.  Stilwell  (Cal.)i  40  Pac.  333,  fact  that  allega- 
tions in  complaint  were  by  recital  only  could  not  be  objected  to  for 
first  time  on  appeal;  Ennor  ▼.  Baine,  Z7  Nev.  216,  74  Pac.  3,  that 
facts  alleged  in  answer  did  not  constitute  proper  counterclaim  could 
not  be  raised  for  first  time  on  appeal. 

88  Cal.  636-642,  24  Pac.  162,  BBOWN  ▼.  STABS. 

Sale  of  Lots  by  Beference  to  Plat  showing  avenue,  which  was  open 
to  public,  precludes  vendor  setting  up  claim  th»t  avenue  was  private 
right  of  way. 

Approved  in  lios  Angeles  v.  McCollum,  156  Gal.  153,  103  Pac.  916, 
23  L.  B.  A.  (n.  s.)  378,  owner,  after  recording  map,  could  not  give 
testimony  of  intent  not  to  dedicate  strips  delineated  thereon  as 
streets. 

83  CaL  648-645,  24  Pac.  152,  GIBSON  ▼.  SUPEBIOB  COUBT. 

Order  Setting  Aside  Default  is  apj^ealable. 

Distinguished  in  Savage  v.  Smith,  154  Cal.  325,  97  Pac.  821,  such 
order  not  appealable  when  no  judgment  was  entered  upon  default. 

Order  Extending  Time  to  Answer  more  than  thirty  days  is  in  excess 
of  jurisdiction  and  may  be  reviewed  on  certiorari. 

Beaffirmed  in  Yoorman  v.  Superior  Court,  149  Cal.  268,  86  Pac.  695. 

83  Cal.  64&>648,  23  Pac.  1031,  ESTEEBONE  ▼.  KNEEBONE. 

Order  for  Co&tlniiaace  will  not  be  Disturbed  on  appeal  unless  ree- 
oird  affirmatively  shows  court  abused  its  jurisdiction. 

Approved  in  Sheldon  v.  Landwehr,  159  Cal.  781,  116  Pac.  45,  and 
Abrook  v.  Ellis,  6  Cal.  App.  454,  92  Pac.  397,  both  refusing  to  disturb 
orrder  denying  oontinuance. 
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M  OaL  1-7,  23  Pac.  1027.  HTEBS  T.  DAUBENBIS& 
Boad  not  tJ8«d  for  FlTO  Toan  ceasw  to  be  highway  for  any  par- 

pOM. 

Approved  in  Sowadzki  v.  Salt  Lake  City,  36  Utah,  140,  104  Pae. 
116,  restraining  public  anthorities  from  apening  highway  which  had 
been  abandoned  for  more  than  five  years. 

Abandonment  of  Highway  by  NonuMr,  or  otherwise  than  by  act 
of  authorities.     See  note,  26  I».  B.  A.  454. 

InjnnctiTe  Belief  as  to  Fences  or  Gates.  See  note,  7  L.  B.  A.  (n. 
s.)  61. 

84  Cal.  7-12,  24  Pae.  147,  DEKNEBT  ▼.  SUPEBIOB  OOXJBT. 

Miscellaneous. — Cited  in  In  re  Bennery  (Cal.),  24  Pae.  149,  on  an- 
other appeal. 

84  OaL  12-21,  18  Am.  St  Bep.  168,  23  Pae.  1091,  SPANQUSR  ▼.  BAN 
FBAKOISOO. 

To  Oonstitate  Waterconrae  It  in  not  Neceasary  that  water  shall 
run  in  channel  of  stream  all  year. 

Approved  in  Huffner  v.  Sawday,  153  Oal.  91,  94  Pae.  426,  fact  that 
river  is  dry  during  sunfkner  and  that  bed  changes  often  does  not  de- 
prive owners  of  land  fronting  on  bed  of  eharacter  of  riparian  owners. 

Aft«r  Knowledge  of  Defect,  Olty  la  Uable  for  injury  to  private 
premises  caused  by  defective  sewer. 

Reaffirmed  in  Cook  v.  San  Francisco  (Cal.),  23  Pae.  1094. 

Doty  and  Liability  of  Municipality  with  respect  to  drainage.  See 
notes,  79  Am.  St.  Bep.  785;  61  L.  B.  A.  697. 

Oonnsel  Should  not  Impose  Their  Work  upon  court  by  stipulating 
that  all  pertinent  evidence  in  transcript  in  another  cause  shall  be 
considered  as  if  embodied  in  new  trial  statement  in  which  stipula- 
tion is  made. 

Approved  in  Missouri  etc.  By.  Co.  ▼.  Kidd,  146  Fed.  600,  77  C.  0. 
A.  13,  parties  cannot  stipulate  to  postpone  time  for  filing  of  briefs 
without  court's  consent. 

84  Oal.  21-23,  23  Pae.  1026,  DAVIDSON  ▼.  ELLMAKEB. 
Estoppel  to  D«ny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  95. 
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84  OaL  27-30,  23  Pac.  1026,  LYONS  v.  BOAOH. 

Appearance  of  Attorney  Need  not  be  Hade  part  of  judgment-rolL 
Approved  in  Brown  y.  Caldwell,  13  Cal.  App.  31,  108  Pac.  874,  and 

Western  Lumber  etc.  Co.  v.  Merchants'  Amusement  Co.,  13  Cal.  App. 

10,  108  Pac.  894,  both  following  rule. 

84  Oal.  31-37,  24  Pac.  83,  PEOPIiE  ▼.  FEBBY. 

Bight  of  Gonrt  to  Caution  Jury  as  to  believing  testimony  of  ac- 
cused in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  822. 

84  Oal.  41-50,  23  Pac.  1088,  SAOBY  v.  LOBBEE.  ' 

Debtor  is  Solvent  bo  Long  as  he  has  sufficient  resources  to  pay 
his  debts  as  they  become  dne. 

Approved  in  McEee  v.  Title  Ins.  etc.  Co.,  159  Cal.  217,  113  Pac. 
144,  that  corporation  is  unable  to  pay  its  debts  as  they  become  due 
when  bonds  are  issued  to  stock  subscribers  as  security  for  subscrip- 
tions doee  not  make  issuance  of  bonds  fraudulent  as  to  creditors. 

84  oal.  60-66»  23  Pac.  1029,  EX  PABTE  ACOCK. 

Facts  Stated  In  Judgment  of  conviction  for  contempt  are  conclu- 
sive. 

Approved  in  dissenting  opinion  in  Ex  parte  Duncan,  42  Tex.  Cr. 
676,  62  S.  W.  764,  majority  holding  judgment  in  contempt  reciting 
facts  on  which  conviction  is  based  is  not  conclusive  as  to  such  facts, 
but  falsity  thereof  may  be  shown. 

After  Hearing,  Conviction  for  Contempt  will  not  be  held  void  be- 
cause some  charges  in  affidavits  are  upon  information  and  belief. 

Approved  in  dissenting  opinion  in  State  ▼.  Newton,  16  N.  D.  166, 
112  N.  W.  59,  majority  holding  court  has  no  jurisdiction  to  arrest 
for  constructive  contempt  where  proceedings  are  based  upon  affida- 
vits upon  information  andi  belief. 

84  Cal.  67>60,  24  Pac.  ill,  HUBEBT  ▼.  DUNN. 

Appropriation  of  Official  Salary  may  be  payable  out  of  any 
money  not  otherwise  appropriated  at  time  when  payments  become  due. 

Approved  in  Harrison  v.  Horton,  5  Cal.  App.  420,  90  Pac.  718, 
where  appropriation  for  salaries  of  district  attorney's  office  is  in- 
sufficient salary  of  assistant  appointed  under  provisions  of  city  char- 
ter may  be  paid  out  of  general  fund. 

Appropriation  for  Official  Salary  may  be  made  in  any  language 
expressing  intention  to  provide  for  payment  thereof  as  it  acerues. 

Approved  in  State  v.  Eggers,  29  Nev.  479,  482,  91  Pac.  822,  16 
L.  B.  A.  (n.  s.)  630,  publicity  commission  act  of  1907  constitutes  suf- 
ficient appropriation  of  chairman's  salary  but  is  void  in  so  far  as 
it  authorizes  payment  of  traveling  expenses  by  state;  Menefee  v. 
Askew,  25  Okl.  628,  107  Pac.  Idl,  game  and  fish  warden  act  of  1909 
constitutes  valid  appropriation  of  salary  and  traveling  expenses  of 
warden  and  deputies;  State  v.  King,  108  Tenn.  279,  67  S.  W.  814, 
general  appropriation  bills  of  1899  and  1901  do  not  prevent  payment 
of  state  factory  inspector's  salary. 

Object  of  Constitutional  Provision  requiring  appropriations  to  be 
made  is  to  secure  to  legislature  exclusive  power  of  deciding  how 
public  funds  shall  be  used. 
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Approved  in  State  v.  Brian,  84  Neb.  33,  120  N.  W.  917,  appropri- 
ation of  proceeds  of  tax  for  two  years  is  appropriation  of  whole 
amount  of  tax  and  not  of  portion  collected  during  biennium. 

Bequiflltes  of  Appiropriation  for  Official  Salary  or  expenses.  See 
note,  16  L.  B.  A.  (n.  s.)  634. 

What  Claims  OooBtitate  Valid  Demands  against  a  state,  bee  note, 
42  L.  B.  A.  37,  53. 

84  CaL  61-70,  22  Pac.  660,  23  Pac.  1091,  7  li.  B.  A.  809,  A8HTON  ▼. 
DASHAWAT  ASSOCIATION. 

Association  Incorporated  for  Promoting  Cause  of  temperance  can- 
not divide  corporate  property  or  funds  among  its  members. 

Approved  in  McConnell  v.  Combination  Min.  etc.  Co.,  30  Mont. 
256,  104  Am.  St.  Bep.  703,  76  Pac.  200,  resolution  of  directors  vot- 
ing themselves  salary  and  back  pay  predicated  on  by-laws  passed 
by  them  is  fraudulent  as  against  stockholders. 

Stockholder  may  Compel  Corporation  to  refund  money  paid  by 
him  for  redemption  of  corporate  property  which  directors  wrong- 
fully neglected  to  redeem. 

Approved  in  Duquesne  Gold  Mining  Co.  ▼.  Glaser,  46  Colo.  191, 
103  Pac.  301,  where  judgment  creditor  and  stockholder  and  vice- 
president  agree  to  permit  redemption  of  property  from  sale  under 
judgment  by  other  stockholders  upon  farmer's  repudiation  of  agree- 
ment, latter  may  redeem  and  recover  from  corporation  amount  paid 
to  redeem. 

84  CaL  71-77,  23  Pac.  1032,  OOUNTT  OP  SAN  LUIS  OBISPO  ▼. 
GBAVBS. 

Subdivision  of  Constitntional  Act  in  nature  of  special  legislation 
and  not  germane  to  act  is  unconstitutional. 

Approved  in  Johnson  v.  Gunn  (Cal.  App.),  84  Pac.  373,  holding 
void  amendment  of  1901  to  subdivision  13,  section  184,  County  Gov- 
ernment Act,  relating  to  compensation  of  justices  of  peace. 

84  Cal.  77-85,  24  Pac.  46,  IN  BE  STEPHENS. 

Necessity  of  Bad  or  Frandnlent  Motive  to  justify  disbarment. 
See  note,  18  L.  B.  A.  401. 

84  Cal.  89-95,  23  Pac.  1112,  BEBSON  ▼.  EWING. 

Word  "Debt"  Does  not  Inclnde  Demand  arising  from  tort. 

Approved  in  In  ve  Harper,  175  Fed.  423,  common-law  meaning  of 
"debt"  does. not  include  claim  for  damages  for  false  and  fraudulent 
representations. 

84  CaL  100-101,  23  Pac.  1117,  McGEE  V.  SWEENEY. 

Where  Court  has  Jurisdiction  of  Person,  it  has  power  to  decree 
conveyance  by  him  of  property  outside  of  state. 

Reaffirmed  in  Sullivan  v.  Kenney,  148  Iowa,  388,  126  N.  W.  359. 

Jurisdiction  of  Equity  Over  Salts  Affecting  realty  in  another  state 
or  country.     See  note,  69  L.  B.  A.  677,  686,  696. 

84  Cal.  104-107,  23  Pac  1098,  HIMMEI.MAN  ▼.  HENBY. 

Pailure  to  Find  upon  Issue,  finding  upon  which  would  invalidate 
judgment  supported  by  findings  made,  is  not  error  unless  it  is 
shown  evidence  was  submitted  in  relation  to  such  issue. 


84  Cal.  107>11S    NOTES  ON  CALIFORNIA  BEPOBTS.  478 

Approved  in  People  ▼.  McCue,  150  Cal.  200,  88  Pae.  901,  Miller  ▼. 
Ptice  (Cal.),  39  Pac.  781,  Bailiff  v.  Powers  (Cal.),  37  Pac.  509,  New- 
man V.  Maldonado  (Cal.)i  30  Pac.  834,  and  Downing  v.  Donegan,  1  Cal. 
App.  712,  82  Pae.  1112^  all  following  rule;  Coats  v.  CoaU,  160  Cal.  680, 
118  Pac.  445,  where  court  fails  to  find  upon  issue  of  waiver  of  alimony, 
it  will  be  presumed,  in  absence  of  contrary  showing,  that  there  was  no 
evidence  to  sustain  such  finding;  Schoonover  v.  Birnbaum,  150  Cal.  737, 
89  Pac.  1108,  if  judgment  is  supported  by  findings,  want  of  finding  on 
issue  will  be  presumed,  in  absence  of  contrary  showing,  to  be  result  of 
absence  of  evidence  in  support  of  such  issue;  Holzheier  v.  Hayes 
(Cal.),  52  Pac.  838,  where  findings  show  there  is  evidence  upon  issue 
as  to  which  there  is  no  finding,  judgment  will  be  reversed;  Beed 
y<  Harshall,  12  Cal.  App.  701,  108  Pac.  72il,  where  court  fails  to  find 
on  counterclaim,  it  will  be  presumed  that  there  was  no  evidence 
upon  that  issue  and  that  counterclaim  was  abandoned;  Bauer's  Law 
etc.  Co.  V.  LefSngwell,  11  Cal.  App.  497,  105  Pac.  428,  failure  to  find 
upon  defense  of  want  of  consideration  is  not  error  where  there  is  no 
evidence  in  relation  to  such  issue;  Gerth  v.  Gerth,  7  Cal.  App.  738, 

95  Pac  905,  judgment  will  not  be  reversed  for  failure  to  find  upon 
issue  if  omitted  finding  would  be  adverse  to  complaining  party;  Hat- 
ton  Y.  Gregg,  4  Cal.  App.  546,  88  Pac.  596,  where  in  action  to  re- 
strain cutting  of  trees  evidence  shows  trespasser  had  been  so  doing 
for  ^ve  years,  but  pleading  fails  to  set  up  right  to  easement,  failure 
to  find  upon  issue  as  to  statute  of  limitations  is  not  error;  Boberts 
V.  Ball  (Cal.),  38  Pac.  950,  failure  to  find  on  certain  issues  and 
making  findings  outside  of  issues  is  not  error  where  findings  on 
material  issues  warrant  judgment;  Bowers  v.  Cottrell,  15  Idaho,  241, 

96  Pac.  943,  finding  that  deed  was  never  delivered  renders  unneces- 
sary finding  that  conveyance  was  not  made  to  defraud  creditors. 

84  OaL  107-113,  23  Pac.  528,  24  Pac.  381,  IN  BE  GBIFFITH. 

If  Petition  for  Bevocation  of  Letters  of  administration  does  not 
show  jurisdictional  facts  do  not  exist  for  purpose  of  application,  it 
will  be  presumed  they  do. 

Approved  in  Del  Campo  v.  Camarillo,  154  Cal.  654,  98  Pac.  1053, 
where  fact  of  making  of  decree  of  distribution  appears,  it  will  be 
presumed  court  had  jurisdiction  to  make  it;  Del  Campo  v.  Camarillo, 
154  Cal.  655,  98  Pac.  1053,  allegation  that  court  has  no  jurisdiction 
to  make  decree  of  distribution  is  conclusion  of  law,  contrary  to  pre- 
sumption arising  from  fact  of  rendition  of  judgment;  Bice  v.  Tilton, 
14  Wyo.  112,  182  Pac.  579,  order  appointing  administrator  reciting 
that  proof  of  notice  was  made,  but  in  fact  made  without  mailing  of 
notice  to  executor,  is  voidable  only. 

Order  Appointing  Administrator  Made  upon  petition  setting  forth 
jurisdictional  facts  is  adjudication  of  existence  of  sucii  facts,  and  is 
valid  until  set  aside. 

Approved  in  Dungan  ▼.  Superior  Court,  149  Cal.  103,  84  Pac.  769, 
order  appointing  administrator  alleging  existence  of  property  in 
certain  county  is  determination  of  that  fact,  and  cannot  be  set  aside 
on  collateral  attack;  Soules  v.  Bobinson,  158  Ind.  101^  92  Am.  St. 
Bep.  301,  62  N.  E.  1000,  where  in  action  to  adjudge  one  incompetent 
record  does  not  show  appearance  of  or  notice  to  alleged  incompetent, 
judgment  adjudging  him  incompetent  la  conclusive  until  set  aside. 
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JnrisdictKm,  in  fo  Far  aa  It  Dependa  upon  residence  of  deeeased, 
cannot  be  collaterally  attacked. 

DiatingoiBhed  in  Naah  v.  Sawyer,  114  Iowa,  745,  S7  N.  W.  708, 
where  person  is  appointed  administrator  in  one  county  and  subse- 
quently same  person  is  appointed  administrator  of  same  estate  in 
another  county,  jurisdiction  of  court  making  second  appointment  may 
be  collaterally  attacked  in  action  on  bond  given  under  first  appoint- 
ment. 

Collateral  Attack  bn  Bigbt  of  acting  administrators.  See  note, 
81  Am.  St.  Bep.  530, 

OoncluslYelieas  of  Probata  aa  Baa  Judicata.    See  note,  21  L.  B. 

A.  685. 

Collateral  Impeadiabillty  of  Flndinga  as  to  jurisdictional  facts  on 
which  administration  ia  based.    See  note,  18  L.  B.  A.  ^2. 

There  cannot  be  Two  VUid  Admlniatratora  at  same  time. 

Approved  in  Dungan  v.  Superior  Court,  149  Cal.  100,  84  Pac.  768, 
under  sections  1871  to  1379  of  Code  of  Civil  Procedure,  application 
for  letters  of  administration  is  made  when  petition  is  filed  within 
aection. 

There  ia  No  ProTiaion  in  Probate  Procedure  authorizing  persons  to 
file  petition  for  revocation  of  letters  of  administration  granted  to 
others. 

Approved  in  Dungan  v.  Superior  Court,  149  Cal.  104,  84  Pac  770, 
granting  writ  of  prohibition  restraining  interference  in  settlement 
of  estate  by  court  in  which  application  for  letters  was  filed  subse- 
quent to  filing  of  application  in  another  court. 

Qronnda  for  Bemoval  of  Executors  and  administrators.  See  note, 
138  Am.  St.  BepI  549. 

Application  for  Belief  Against  Default^  under  section  473  of  Code 
of  Civil  Procedure,  must  l>e  by  proceeding  in  cause  wherein  default  is 
taken. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  238,  refusing  to  entertain 
auit  brought  in  one  county  to  set  aside  certain  stipulationa  between 
parties  to  probate  proceeding  in  another  county. 

Judgment  will  be  Bet  Aside  only  for  such  fraud  as  ia  eztrinsie 
or  collateral  to  matter  tried  in  first  suit. 

Approved  in  Flood  v.  Templeton,  152  Cal.  155,  92  Pac.  81,  13  L. 

B.  A.  (n.  a.)  579,  setting  aside  judgment  in  foreclosure  on  ground 
that  mortgagee  fraudulently  induced  mortgagor  not  to  avail  herself 
of  setoff;  Cragie  v.  Boberts,  6  Oal.  App.  315,  92  Pac.  100,  where  one 
through  decision  of  land  ofSce  obtains  patent  to  land,  another  is  not 
entitled  to  have  former  declared  trustee  for  his  benefit  on  ground 
that  decision  was  procured  by  perjured  testimony;  £1  Capitan  Land 
etc.  Co.  V.  Lees,  13  N.  M.  415,  86  Pac.  926,  refusing  to  set  aside  judg- 
ment on  ground  that  testimony  of  witnesses  on  first  trial  was  false. 

Belief  ftom  Decrees  of  Oourta  having  exclusive  jurisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes, 
106  Am.  St.  Rep.  645;  1  Cof.  Prob.  269. 

Jurisdiction  of  Eatatea  of  Decedenta.  See  note,  117  Am.  St.  Bep. 
124. 

Miscellmneous.— Cited  in  Estate  of  Welch,  3  Cof.  Prob.  305* 
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84  Oal.  114-123,  24  Pac.  277,  12  !■.  B.  A.  117,  PEOPIiB  ex  leL 
ATTOBNET  GENEBAL  v.  DASHAWAT  ASSN. 

When  Corporations  Exceed  Their  Powers,  state  may  forfeit  their 
franchises  and  dissolve  them  by  quo  warranto  proceedings. 

Approved  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  3  Cal.  App. 
679,  87  Pac.  31,  in  condemnation  proceedings  by  railroad,  good  faith 
of  corporators  in  forming  corporation  cannot  be  inquired  into;  At- 
torney General  v.  New  York  etc.  B.  B.  Co.,  197  Mass.  197,  83  N.  E. 
410,  attorney  general  in  quo  warranto  against  corporation  may 
demand  judgment  of  fine  and  forfeiture  of  franchise  not  conferred 
by  law;  State  v.  Standard  Oil  Co.,  218  Mo.  350,  116  S.  W.  1009, 
where  corporation  forms  combination  to  control  pricee,  state  may 
forfeit  franchises  and  lieenses  by  proceedings  in  quo  warranto. 

Word  "Temperance"  is  Too  Vague  in  its  signification  to  establish 
public  charity  when  not  limited  to  sense  of  restraining  abuse  of  in- 
toxicants. 

Approved  in  Hale  v.  Stimson,  198  Mo.  157,  95  8.  W.  891,  uphold- 
ing statute  providing  that  no  person  while  kept  at  poorhouse  or 
other  asylum  at  public  expense,  except  at  soldiers'  home,  shall  be 
entitled  to  vote. 

Enforcement  of  General  Bequest  for  Charity  or  religion.  See  note, 
14  L.  B.  A.  (n.  s.)  104. 

84  Cal.  124-125,  24  Pac.  814,  SAN  FBANCISGO  T.  STBAUT. 

City's  Title  to  Beach  and  water  lot  property  may  be  extinguished 
by  adverse  possession. 

Distinguished  in  Koshland  v.  Cherry,  13  Cal.  App.  443,  110  Pac.  144, 
accepted  public  highway  cannot,  as  general  rule,  be  acquired  by  ad- 
jacent owners  by  adverse  holding. 

Municipal  Ownership  of  Tide  Lands.    See  note,  64  L.  B.  A.  338. 

84  Cal.  126-131,  24  Pac.  319,  BBYAN  ▼.  TOBMEY. 

Judgment  will  not  be  Sustained  where  case  proved  and  found  at 
variance  with  pleadings. 

Approved  in  Uhrlaub  v.  McMahon,  15  Idaho,  349,  97  Pac.  785,  re- 
versing judgment  in  action  to  determine  interest  in  flowing  water 
where  court  failed  to  find  upon  case  made  by  complaint. 

Action  to  Quiet  Title  will  not  Ue  in  favor  of  holder  of  equitable 
title  against  owner  of  legal  title. 

Approved  in  Buchner  v.  Malloy,  155  Cal.  255,  100  Pac.  688,  fol- 
lowing rule;  Mitchell  v.  Moses,  16  Cal.  App.  599,  117  Pac.  687,  hus- 
band may  maintain  against  wife  action  to  quiet  title  to  community 
property. 

Pleadings  may  be  Amended  at  Trial  so  as  to  conform  to  proofs  and 
findings. 

Approved  in  Brew  v.  Hicks  (Cal.),  35  Pac.  565,  where  evidence  of 
prescriptive  right  to  maintain  nuisance  is  admitted  without  objection 
that  it  is  not  within  issues  made  by  pleadings,  it  is  error  to  refuse 
to  allow  amendment  so  as  to  allege  right. 

84  OaL  141-142,  24  Pac.  377,  SPAULDING  ▼.  WESSON. 

Whether  or  not  Board  of  Supervisors  has  jurisdiction  to  order  doing 
of  street  work  is  question  of  law. 
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Approved  in  People  ▼.  Lanterman,  9  Cal.  App.  681,  100  Pac.  722, 
whether  or  not  board  of  anpervisors  has  authoritj  to  allow  claim  for 
traveling  expenses  incurred  outside  of  county  is  question  of  law. 

Miscellaneous. — Cited  in  Spaulding  y.  Wesson  (Cal.),  45  Pae.  807, 
on  another  appeaL 

84  CaL  14S-164,  24  Pac.  37,  NOBBIS  y.  MOODY. 

If  Condition  Snbflequent  in  Grant  becomes  impossible  of  perform- 
ance by  act  of  God  it  is  void  and  estate  vestsu 

Approved  in  Cabrera  v.  Payne,  10  Cal.  App.  678,  103  Pac.  177,  in- 
ability of  vendor  to  furnish  good  title  within  stipulated  time  because 
of  destruction  of  records  entitles  vendee  to  sue  for  deposit  paid 
pending  examination  of  title  before  expiration  of  stipulated  time. 

84  CaL  154>168,  23  Pac  1086,  BABBIEBI  y.  BAMELLL 

Separate  Action  cannot  be  Brought  for  recovery  of  debt  for  which, 
mortgage  has  been  given. 

Approved  in  Kinsel  v.  Ballon,  151  Cal.  761,  91  Pac.  623,  where 
makers  of  note  give  mortgage  as  security,  indorser  may  be  sued  on 
note  without  prior  resort  to  mortgage;  Crisman  v.  Lanterman,  149 
Cal.  651,  117  Am.  St.  Bep.  167,  87  Pac.  90,  mortgagee  who  releases 
mortgage  to  grantee  of  mortgagor  without  latter's  consent  cannot 
hold  mortgagor  personally  liable  for  debt;  State  Sav.  Bank  v.  Albert- 
son,  39  Mont.  422,  102  Pac.  694,  under  section  6861  of  Bevised  Codes 
it  is  not  bar  to  action  on  note  that  security  has  been  given  for 
obligation  unless  security  is  in  form  of  mortgage;  Howe  v.  Sears,  30 
Utah,  348,  84  Pac.  1108,  right  of  action  on  deficiency  judgment  ac- 
crues at  date  amount  of  deficiency  is  ascertained  and  not  at  time 
decree  of  foreclosure  is  made. 

84  CaL  159-163,  23  Pac.  1085,  TOGNAZZINI  y.  MOBOANTI. 

Where  Snryeyor  Testifies  That  Boundary  Line  as  fixed  by  another 
surveyor  is  wrong  because  of  overlapping,  and  location  of  land  ap- 
pears in  exhibits  in  evidence,  refusal  to  strike  out  such  testimony 
is  not  error. 

Approved  in  Andrews  v.  Wheeler,  10  Cal.  App.  618,  103  Pac.  149, 
fact  that  surveyor  states  his  conclusion  in  respect  to  effect  of  his 
survey  is  not  ground  for  reversal.  ' 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  996. 

84  Cal.  163-165,  24  Pac.  156,  IN  BE  HONO  YEN  CHANQ. 

Persons  of  Mongolian  Nativity  are  not  entitled  to  naturalization 
under  laws 'of  United  States. 

Approved  in  In  re  Halladjian,  174  Fed.  844,  admitting  Armenians 
to  citizenship. 

Constitutional  Bight  of  Aliens  to  Engage  in  lawful  occupation. 
See  note,  11  L.  B.  A.  (n.  s.)  800. 

84  Cal.  168^174,  24  Pac.  167,  BUNTINO  y.  SALTZ. 

Conyeyance  of  Land  on  Which  Personalty  is  situated  is  not  suffi* 
eient  to  constitute  change  of  possession  of  personalty  required  by 
statute  of  frauds. 

Approved  in  Dorman  v.  Soto  (Cal.),  36  Pac.  590,  following  rule; 
Sequeira  v.  Collins,  153  Cal.  431,  95  Pac.  878,  statement  of  pledgee 
n  Cal.  Notei— dl 
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that  he  had  possession  of  bricks  and  visited  premises  and  gave  diree- 
tions  as  to  burning  of  same  is  insufficient  to  show  change  of  poe- 
session  of  bricks;  Kennedy  v.  Gonroy  (Gal.)>  44  Pac.  796,  taking  lease 
and  possession  of  land  on  which  stock  sold  under  bill  of  sale  runs 
is  insufficient  change  of  possession  where  lessor  continues  to  live  on 
premises. 

Whether  PreBnmption  of  Fraud  Flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    See  note,  24  L.  B.  A.  (n.  s.)  1139. 

84  CaL  174-176,  24  Pac  113,  BABBIEBI  ▼.  BAMELLI. 

Order  Befnslng  to  Dissolve  Attachment  will  not  be  reversed  where 
evidence  is  conflicting. 

Beaffirmed  in  Slosson  v.  Glosser  (Gal.),  48  Pac.  276. 

Proceedings  to  Dissolve  Attachments.  See  note,  123  Am.  St.  Bep^ 
1044. 

84  CaL  193-196,  23  Pac  1095,  BfENDENHALL  ▼.  PABIS. 

Where  Monuments  Marking  Boundary  Iiines  are  at  intermediate 
points  of  line,  they  are  not  entirely  controlling. 

Approved  in  Qose  v.  Golinsky,  12  Gal.  App.  76,  106  Pac.  606,  where 
calls  are  intermediate -and  are  not  shown  to  be  controlling,  and  con- 
fusion would  result  from  attempting  to  locate  land  from  such  calls^ 
resort  must  be  had  to  distances  given  as  controlling. 

84  Oal.  197-201,  23  Pac.  1094,  QBANT  T.  0HEEBIK. 

Conqilalnt  Which  Fails  to  Allege  nonpayment  of  money  sought  to 
be  recovered  states  no  cause  of  action. 

Approved  in  Gurtiss  v.  Bachman  (Gal.),  40  Pac.  802,  complaint  on 
injunction  bond  failing  to  allege  party  in  injunction  suit  has  not 
paid  damages  is  insufficient;  Baumgarten  v.  Alliance  Assur.  Go.,  159 
Fed.  278,  sustaining  special  demurrer  to  complaint  on  insurance 
policies  alleging  refusal  of  payment  instead  of  nonpayment. 

Essential  Facts  may  be  Defectively  Stated,  but  such  defects  can 
only  be  reached  by  special  demurrer. 

Approved  in  Burke  v.  Dittus,  8  Gal.  App.  177,  178,  96  Pac.  331,  in 
absence  of  special  demurrer,  complaint  in  foreclosure  of  mechanic's 
lien  alleging  whole  amount  due  is  certain  sum  is  sufficient;  Wells, 
Fargo  ft  Go.  v.  McGarthy,  5  Gal.  App.  311,  90  Pac.  207,  upholding  suffi- 
ciency of  complaint  in  foreclosure  alleging  that  under  order  execu- 
trix assigned  note  and  mortgage  to  plaintiff,  but  failing  to  allege 
confirmation  of  sale;  Water  Supply  Go.  v.  Saruow,  1  Gal.  App.  483, 
82  Pac.  690,  holding  cross-complaint  alleging  execution  was  levied 
good  as  against  general  demurrer. 

84  OaL  201-207,  23  Pac.  1081,  GBANGEBS*  BUSINESS  ASSK.  ▼. 
OLABK. 
Sale  or  Mortgage  of  Future  Grope.    See  note,  23  L.  B.  A.  473. 

34  OaL  214-216,  24  Pac.  929,  DOUTUITT  ▼.  FIKOH. 

Defendant  in  Tort  Action  may  at  any  time  before  judgment  offer 
to  allow  judgment  to  be  taken  against  him  for  certain  sum. 

Approved  in  Easier  v.  Sacramento  Gas  etc.  Go.,  158  Gal.  521,  111 
Pac.  533,  plea  of  tender  after  suit,  under  section  997  of  Gode  of  Givil 
Procedure,  should  not  contain  explanatory  or  extenuating  matters 
affecting  defense. 
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84  OaL  216-219,  24  Pac.  879,  CUBTIS8  ▼.  BAOHMAK. 

Complaint  on  Ihjnnctlon  Bond  must  allege  nonpayment  of  money 
ejaimed  under  contract. 

Approved  in  Van  Horn  v.  Holt,  30  Mont.  72,  75  Pac.  681,  following 
rule;  Curtiss  ▼.  Bachman  (Cal.),  40  Pac.  802,  complaint  on  injunction 
bond  alleging  demand  for  payment  of  damages  only  is  insufficient. 

84  OaL  221-226,  23  Pac.  1037,  THOMAS  T.  BLACK. 

Uncertilled  Notes  of  Testimony  Taken  in  presence  of  court  before 
trial  but  not  signed  by  witnesses  are  inadmissible  npon  trial. 

Distinguished  in  Carpenter  v.  Ashley,  15  Cal.  App.  468,  469,  115 
Pac.  271,  transcript  of  testimony  given  at  former  trial  is  admissible 
in  subsequent  trial  where  party  against  whom  it  is  offered  admits  its 
correctness. 

Stenographer's  Notes  as  Evidence^  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  366. 

84  Oal.  226-231,  24  Pac.  383,  ABEEL  ▼.  CLABK. 

Act  of  1889  Providing  for  Vaccination  of  children  attending  public 
schools  and  for  exclusion  of  unvaccinated  children  therefrom  is  con- 
stitutional. 

Approved  in  State  Board  of  Health  v.  Watsonville  School  Trus- 
tees, 13  Cal.  App.  516,  110  Pac.  138,  following  rule;  Jacobson  v.  Com- 
monwealth of  Massachusetts,  197  U.  S.  33;  25  Sup.  Ct.  358,  49  L.  Ed.. 
643,  3  Ann.  Cas.  765,  upholding  compulsory  vaccination  law  of  Massa- 
chusetts; Auten  V.  School  Board  of  Little  Bock,  83  Ark.  436,  104 
8.  W.  131,  upholding  school  board  regulation  providing  that  pupils 
before  admission  to  schools  shall  be  vaccinated;  Commonwealth  v. 
Pear,  183  Mass.  246,  66  N.  E.  721,  67  L.  B.  A.  935,  upholding  section 
137,  chapter  75,  of  Bevised  Laws,  providing  for  compulsory  vaccina- 
tion; Matter  of  Yiemeister,  179  N.  T.  240,  103  Am.  St.  Bep.  859,  72  . 
N.  E.  99,  70  L.  B.  A.  796,  upholding  section  210  of  public  health 
law  as  amended  in  1900,  excluding  children  not  vaccinated  from 
schools;  State  v.  Board  of  Education  of  Village  Barberton,  76  Ohio 
St.  303,  81  N.  E.  569,  upholding  section  3986  of  Bevised  Statutes  em- 
powering boards  of  education  to  enforce  regulations  to  secure  vac-  • 
cination  of  eligible  school  children. 

•  Compiilsory  Vaccination.    See  notes,  25  L.  B.  A.  152;  17  L.  B.  A. 
(n.  s.)  711. 

ConstitationaUty  of  Statutes  Bestrlctlng  contracts  and  business. 
See  note,  21  L.  B.  A.  795. 

Title  of  Act  Need  not  Embrace  Abstract  of  its  contents. 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  154  Cal.  202,  97 
Pac.  310,  upholding  act  of  March  24,  1903,  creating  board  of  bank 
commiseioners  and  prescribing  their  duties  and  powers;  State  v.  State 
Bank  &  Trust  Co.,  31  Nev.  46&,  103  Pac.  409,  upholding  act  of  March 
26,  1907,  creating  board  of  bank  commissioners  and  providing  for 
appointment  of  bank  examiner. 

When  Title  of  Statute  Embraces  Only  One  Subject,  and  what  may 
be  included  thereunder.    See  note,  79  Am.  St.  Bep.  457. 

Constitutionality  of  Code  Amendment  or  revision.  See  note,  86 
Am.  St.  Bep.  274. 

Act  Keed  not  Indnde  All  Classes  of  individuals  in  state;  it  is 
sufficient    if  it  operates  uniformly  upon  whole  of  any  single  class. 
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Approved  in  City  of  Los  Angeles  y.  Lankershim,  160  Cal.  802,  118 
Pac.  21^  declaring  uneonBtitutional  Los  Angeles  ordinance  regulating 
occupations  and  imposing  license  tax  thereon;  In  re  Martin,  157  Cal. 
55,  106  Pac.  237,  upholding  act  of  March  10,  1909,  regulating  hours 
of  employment  in  underground  mines  and  smelting  and  reduction 
works;  Johnson  ▼.  Gunn,  148  Cal.  749,  84  Pac.  666,  upholding  sub- 
division 13,  section  184  of  County  Government  Act,  as  amended  in 
1901,  providing  method  for  regulating  compensation  of  justices  of 
peace;  Ez  parte  Sohncke,  148  Cal.  267,  113  Am.  St.  Rep:  236,  82 
Pac.  958,  2  L.  R.  A.  (n.  s.)  813,  declaring  void  act  of  March  20,  1905, 
regulating  chattel  loans;  In  re  Finley,  1  Cal.  App.  211,  81  Pac.  1046, 
upholding  section  246  of  Penal  Code,  providing  death  penalty  in  cases 
of  assault  with  deadly  weapon  by  life  convicts^ 

84  CaL  231-232,  23  Pac.  1112,  THOBNTON  ▼.  HOaE. 

When  Judge  Denies  Befusal  to  Settle  bill  of  exceptions  and  alleges 
he  has  settled  it,  writ  of  mandamus  will  be  discharged. 

Approved  in  State  v.  Craig,  15  Wyo.  448,  89  Pac.  587,  affidavit  in 
support  of  bill  of  exceptions  alleging  evidence  tendered  in  bill  is  all 
of  evidence  bearing  on  exceptions  and  errors  is  not  conclusive  on 
judge  requested  to  sign  bill. 

Distinguished  in  State  v.  Gibson,  187  Mo.  552,  8<(  S.  W.  180,  man- 
damus will  lie  to  compel  signing  of  bill  of  exceptions  subsequent  t^ 
expiration  of  time  allowed  for  preparation  and  signing  thereof. 

84  CaL  233-239,  24  Pac.  107,  OHUBCHILL  ▼.  liAUER. 

Several  Owners  of  Tracts  of  Iiand  through  which  stream  flows  may 
join  as  plaintiffs  to  restrain  diversion  of  water. 

Approved  in  Frost  v.  Alturas  Water  Co.,  11  Idaho,  299,  81  Pac.  997, 
following  rule;  Toomey  v.  Knobloch,  8  Cal.  App.  587,  97  Pac.  530, 
several  owners  of  lots  may  join  in  suit  for  cancellation  of  warrant 
of  assesfiment  for  street  work,  though  lien  on  eac-h  lot  is  separate. 

Miscellaneous. — Cited  in  Rait  v.  Furrow,  74  Kan.  107,  85  Pac.  936, 
6  li.  R.  A.  (n.  s.)   157,  deflning  natural  watercourse. 

84  Cal.  239-244,  24  Pac.  114,  WILSON  ▼.  WHITE. 

If  Person  1%  in  Existence  and  Ascertained,  conveyance  to  or  by  him 
by  fictitious  name  passes  title. 

Approved  in  Emery  y.  Kipp,  154  Cal.  86,  129  Am.  St.  Rep.  141,  97 
Pac.  19,  19  L.  R.  A.  (n.  s.)  983,  where  one  takes  title  to  land  in  any 
other  than  true  name,  she  may  be  sued  with  reference  thereto  under 
assumed  name;  Homan  v.  Wayer,  9  Cal.  App.  128,  98  Pac.  82,  right  of 
vendee  to  rely  upon  false  certificate  to  acknowledgment  to  deed  to 
vendor  is  not  defeated  because  title  of  vendor  stood  in  assumed  name; 
Blackman  v.  Henderson,  116  Iowa,  580,  87  N.  W.  656,  56  L.  R.  A.  902, 
mortgage  executed  by  land  owner  in  name  of  fictitious  person,  to 
whom  owner  made  fictitious  conveyance,  is  valid  as  between  mortgagor 
and  mortgagee;  Chapman  v.  Tyson,  39  Wash.  &29,  81  Pac.  1068,  where 
father  purchases  lands  for  himself  in  his  son's  name,  conveyance 
thereof  made  under  assumed  name  passes  title;  City  Bank  of  Port- 
gage  V.  Plank,  141  WU.  668,  135  Am.  St.  Rep.  62,  124  N.  W.  1001, 
where  testator  is  named  grantee  in  deed  to  protect  on  record  claims 
against  estate  by  using  decedent's  na,me  to  designate  executor  in 
official  capacity,  intention  will  be  effectuated  by  enforcing  deed  in 
favor  of  executor. 
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ConveyancM  to  Persons  not  in  Being.  See  note,  84  Am.  St.  Rep. 
£38. 

Use  of  Fictitions  Name  as  Affecting  Validity  of  instrument.  See 
note,  39  L.  B.  A.  424. 

84  Cal.  244-249,  24  Cal.  118,  HART  ▼.  MEAD. 

Change  of  Possession  on  Sale  of  property  by  parent  to  child.  See 
note,  81  Am.  St.  Rep.  27. 

84  CaL  249-256,  24  Pac.  149,  CAI<ANCHINI  ▼.  BRANSTETTER. 

Oral  Contract  for  Purchase  of  Land  will  be  epecifically  enforced 
where  vendee,  with  consent  of  vendor,  has  taken  possession  thereof 
and  has  made  valuable  improvements  thereon. 

Approved  in  Meridian  Oil  Co.  v.  Dunham,  5  Cal.  App.  369,  90  Pac. 
469,  following  rule;  Davia  v.  Judson,  159  Cal.  132,  113  Pac.  152,  hold- 
ing evidence  insufficient  to  show  purchaser,  under  oral  contract  to 
convey,  took  actual  possession;  Brown  v.  Sebastopol,  1&3  Cal.  709,  96 
Pac.  365,  19  L.  R.  A.  (n.  s.)  178,  part  or  full  payment  of  purchase 
price  and  delivery  of  possession  to  vendee  takes  oral  contract  of  sale 
of  land  out  of  statute  of  frauds;  Barton  v.  Dunlap,  8  Idaho,  92,  66 
Pac.  836,  where  purchaaer  under  oral  contract  placee  valuable  im- 
provements upon  land  he  may  force  subsequent  grantee  of  vendor  to 
convey  land  to  him. 

Contract  for  Sale  of  Land  at  option  of  vendee  only  upon  election 
and  notice  may  be  specifically  performed. 

Approved  in  Smith  v.  Baugham,  156  Cal.  3^63,  104  Pac.  691,  election 
to  accept  option  within  time  limited  is  sufficient  to  overcome  objection 
to  enforcement  of  contract  of  sale  on  ground  of  want  of  mutuality. 

Specific  Performance  of  Options.    See  note,  118  Am.  St.  Rep.  595. 

Right  to  Specific  Performance  of  pption  as  affected  by  lack  of 
mutuality.     See  note,  6  L.  R.  A.  (n.  s.)  404. 

Ri«^t8  Conferred  by  a  "Refusal"  or  "Option."  See  note,  21  L.  R. 
A.  131. 

Taking  Possession  of  Realty  as  Part  Performance  to  satisfy  statute 
of  frauds.     See  note,  3  L.  R.  A.  (n.  s.)  795. 

Possession  as  Oronnd  for  Specific  Performance  or  parol  gift  of.  or 
contract  to  convey  realty.     See  note,  8  L.  R.  A.  (n.  s.)  872. 

84  Cal.  263-271, 18  Am.  St  Rep.  172,  24  Pac.  154,  NORTON  ▼.  WHITE- 
HEAD. 

Moneys  Due  or  to  Become  Dne  under  contract  may  be  assigned  with- 
out consent  of  other  contracting  party. 

Approved  in  Hipwell  v.  Nat.  Surety  Co.  of  N.  Y.  City,  130  Iowa, 
669,  105  N.  W.  322,  order  of  contractor  directing  sum  of  money  to  be 
paid  to  third  party  on  completion  of  building  does  not  violate  con- 
ditions forbidding  its  assignment. 

Provision  in  Power  of  Attorney  that  it  is  irrevocable  tends  to  prove 
power  is  coupled  with  interest. 

Approved  in  Cox  v.  Hughes,  10  Cal.  App.  559,  102  Pac.  958,  power 
of  attorney  in  terms  irrevocable  authorizing  party  to  assign  earnings 
from  future  employment  is  revocable. 

Distioguished  in  Brown  v.  Skotland,  12  N.  D.  451,  97  N.  W.  545, 
power  of  attorney  authorizing  mortgagee's  agent  to  execute  note  and 
mortgage  on  failure  of  principal  to  do  so  terminates  upooi  death  of 
principal. 
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84  OaL  272-276,  24  Pac.  116,  HAWES  ▼.  OLABK. 

Wliere  Jmy  Is  Orally  Waived  in  oonsideration  of  transfer  of  ease 
to  another  court,  party  ia  estopped  to  avoid  barden  of  trial  without 
jury. 

Approved  in  Continental  Bldg.  etc.  Assn.  v.  Woolf,  12  Cal.  App. 
729,  108  Pac.  730,  where  partiee  agree  to  judgment  by  stipulation,  they 
are  estopped  to  repudiate  provisions  of  stipulation. 

Where  FindlngB  Sapport  Judgment,  failure  to  find  on  issues  will 
not  justify  reversal  unlpea  it  is  shown  evidence  was  submitted  in 
relation  thereto. 

Reaffirmed  in  Schoonover  v.  Birnbaum,  150  Cal.  737,  89  Pac.  1109. 

84  OaL  276-279,  24  Pac.  379,  PEOPLE  ▼.  CHOT  AH  SING. 

Beason  or  Character  of  Flight  of  accused  must  be  determined  by 
jury. 

Approved  in  People  v.  Gee  Gong,  15  Cal.  App.  33,  114  Pae.  79, 
whether  or  not  accused  fled  is  question  for  jury. 

84  Oal.  281-291,  18  Am.  St  Ksp.  179,  24  Pac.  42,  LA  BUE  ▼.  OBOBZ- 
IKOEB. 

Contract  by  Which  A  Agrees  to  Sell  and  B  to  buy  all  of  crop  of 
certain  standard  which  A  may  raise  on  certain  land  is  assignable 
by  A. 

Approved  in  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  568,  86 
Pac.  822,  upholding  asei^ment  of  commissions  to  become  due  under 
contract  with  person  who  advanced  money  to  charterer  of  vessels  and 
was  to  collect  commissions  and  account  to  charterer;  Mueller  v. 
Northwestern  University,  195  HI.  252,  88  Am.  St.  Bep.  194,  63  N.  £. 
116,  holding  void  as  t^  owner  assignment  by  contractor  of  moneys  to 
become  due  under  building  contract  which  were  i>aid  to  contractor, 
and  claimed  from  owner  by  assignee;  Lake  view  Land  Co.  v.  San 
Antonio  Traction  Co.,  95  Tex.  257,  66  S.  W.  768,  holding  assignable 
contract  by  which  street  railroad  company  obligated  itself  to  con- 
struct and  operate  street  railway;  Hunter  Tract  Imp.  Co.  v.  Stone,  58 
Wash.  664,  109  Pac.  113,  holding  assignable  contract  for  purchase  of 
land  wherein  it  was  stipulated  words  "vendor"  and  "vendee"  should 
include  also  their  assigns. 

Distinguished  in  Wilkes  v.  Sievers,  8  Cal.  App.  662,  97  Pac.  678, 
holding  void  assignment  of  unearned  salary  of  public  officer;  Royal 
V.  Dennison  (Cal.),  38  Pac.  40,  holding  one  to  whom  person  had  agreed 
to  convey  land  was  entitled  to  deed  from  suoh  person  and  could 
not  be  compelled  to  accept  deed  from  stranger  to  contract;  Barringer 
V.  Bee  Line  Const.  Co.,  .23  Okl.  136,  99  Pac.  777,  21  L.  B.  A.  (n.  s.) 
597,  holding  void  attempted  assignment  of  time  certificate  stipulated 
on  face  to  be  nontransferable;  Swarts  v.  Narragansett  Elec  Lighting 
Co.,  26  B.  I.  391,  59  Atl.  78,  holding  nonassignable  contract  for  in- 
stallation of  electrical  apparatus  providing  construction  of  circuits 
should  be  done  under  supervision  of  contractor. 

Power  of  Parties  to  Bestrlct  ae^ignability  of  contract.  See  note, 
88  Am.  St.  Bep.  203. 

Validity  of  StipolatlOKi  Against  Assignment  in  contract  for  payment 
of  money.     See  note,  21  L.  B.  A.  (n.  s.)  598. 

Mi8cellaneou8.-^Cited  in  Larue  v.  Groezinger  (Cal.),  24  Pac.  45^  com- 
panion case. 
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84  OaL  295-299,  24  Pac  171,  80BIVKEB  ▼.  DIETZ. 

If  There  is  Interrening  Encnmbraaoe,  acquirement  of  title  hj  prior 
mortgagee  will  not  operate  as  merger. 

Approved  m  Glenn  t.  Budd,  68  S.  G.  105,  102  Am.  St.  Bep.  857,  48 
8.  E.  558,  upholding  parol  agreement  that  conveyance  by  mortgagor 
to  mpoortgagee  shall  not  constitute  merger  or  satisfaction  of  mortgage. 

liistake,  Fraud,  or  Undue  Influence .  as  ground  for  relief  from 
voluntary  trust.    See  note,  19  L.  B.  A.  788. 

84  OaL  299-803,  24  Pac  180,  KNOTT  v.  PEDEN. 

Ill  New  Trial  Statement,  Only  C^iieclflcatioiis  of  insufficiency  of  evi- 
dence to  support  findings  which  show  wherein  evidence  is  insufficient 
will  be  regarded. 

Approved  in  Porter  v.  Gounts,  8  Gal.  App.  551,  92  Pac.  855,  holding 
specifications  of  insufficiency  of  evidence  to  support  findings  were 
sufficient. 

Where  There  is  No  Eyidence  to  Bapport  particular  finding,  specifica- 
tion to  that  effect  in  new  trial  statement  is  sufficient. 

Approved  in  Gillies  v.  Glarke  Fork  Goal  Min.  Go.,  82  Mont.  827,  80 
Pac.   373,  following  rule. 

Assessment  of  Mortgagor's  Interest  in  land  must  show  on  face 
that  value  of  mortgage  interest  is  deducted  from  value  of  land. 

Beaffirmed  in  Henne  v.  Los  Angeles  Gounty  (Gal.))  59  Pac.  782. 

Assessment  of  Laad  Which  Does  not  Show  road  district  in  which 
situated  is  defective. 

Distinguished  in  Baird  v.  Monroe,  150  Gal.  575,  89  Pac  358,  holding 
road  district  sufficiently  designated  in  assesemeuit. 

84  Oal.  304-310,  24  Pac.  34,  EX  PABTE  KEENET. 

Person  Subjected  to  Ponlshment  for  violation  of  unconstitutional 
nmnicipal  ordinance  will  be  released  on  habeas  corpus. 

Approved  in  In  re  McMonies,  75  Neb.  704,  106  N.  W.  458,  In  re  Me- 
Goy,  10  Gal.  App.  125,  101  Pac  423,  and  In  re  Desanta,  8  GaL  App. 
302,  98  Pac.  1030,  all  following  rulo. 

84  OaL  311-^15,  24  Pac  284,  SOAMMON  ▼.  WELLS,  FABOO  ft  00. 

Oaxrler  has  Bight  to  Assume  That  Oonslgnee  is  owner  of  goods  con- 
signed, and  to  settle  with  him  therefor,  when  goods  are  lost,  in  ab- 
sence of  notice  of  consignor's  ownership. 

Approved  in  Schlichting  v.  Ghicago  B.  I.  &  P.  By.  Go.,  121  Iowa, 
504,  96  N.  W.  960,  holding  carrier  justified  in  refusing  to  deliver  to 
consignee  when  consignor  had  instructed  it  not  to  deliver  until  bills 
of  lading  were  presented;  Nashville  etc.  By.  Go.  v.  Grayson  Co.  Nat. 
Bank,  100  Tex.  22,  93  S.  W.  433,  holding  carrier  could  deliver  goods  to 
consignee  without  requiring  production  of  bill  of  lading,  which  con- 
tained no  stipulation  to  that  effect;  Bonds-Foster  Lum.  Go.  v.  Northern 
Pac  B.  Go.,  53  Wash.  305,  101  Pac.  878,  holding  delivery  of  goods  to 
carrier  vested  title  in  consignee  in  absence  of  any  provision  to  con- 
trary in  bill  of  lading. 

Effect  of  Shipper's  Misrepresentation  as  to  character,  quantity,  or 
value,  on  rig>ht  to  recover  for  lossw    Bee  note,  28  L.  B.  A.  (n.  s.)  750. 
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84  Cal.  316-322,  18  Am.  St.  Bep.  187,  24  Pa^c.  280,  OLEABY  ▼. 
FOLaBB. 

Where  Contract  is  Determined  by  Mutual  Failure  of  both  parties  to 
perform,  money  paid  bj  vendee  may  be  recovered  though  paid  as 
forfeit,  less  damages  caused  to  vendor. 

Approved  in  Phelps  v.  Brown  (Cal.):  27  Pac.  421,  reaffirming  rule; 
Law  Credit  Co.  v.  Tibbitts,  1«0  Cal.  629,  117  Pac  773,  holding  in 
absence  of  agreement  as  to  terms  of  rescission  of  contract  to  purchase 
land  for  purchaser's  default,  he  could  recover  amounts  paid  less  dam- 
ages to  vendor;  Christy  v.  Arnold,  4  Ariz.  270,  36  Pac.  920,  holding 
contract  for  purchase  of  land  rescinded  by  seller  and  purcl/aser 
entitled  to  recover  amount  paid  thereon;  Maffet  v.  Oregon  etc.  B.  B. 
Co.,  46  Or.  454,  80  Pac.  493,  holding  contract  for  purchase  of  land 
of  which  time  was  essence  was  rescinded  by  acts  of  parties  and  vendee 
could  recover  amounts  paid  thereunder;  Weitzel  v.  Leyson,  23  S.  B. 
378,  121  N.  W.  873,  holding  where  contract  for  sale  of  land  was 
abandoned  by  both  parties  for  two  years,  purchaser  could  recover 
payments  made  thereon. 

Criticised  in  Freeman  t.  Griswold  (Cal.),  34  Pac.  328,  329,  holding 
covenant  in  agreement  to  convey  land  freeing  seller  from  duty  to 
convey  on  purchaser's  default  and  forfeiting  vendee's  right  thereto, 
time  being  essence  of  contract,  authorized  seller  on  such  default  to 
avoid  contract  at  his  option. 

Forf^turea  are  not  Favored  and  will  not  be  enforced  if  couched  in 
ambiguous  terms. 

Approved'  in  McCaskill  v.  Union  Naval  Stores  Co.,  59  Pla.  574,  52 
So.  962,  following  rule;  Liskey  v.  Snyder,  56  W.  Va.  6^,  49  S.  B. 
520,  holding  time  not  of  essence  of  contract. 

Bight  to  Bescind  or  Abandon  Contract  because  of  other  party's  de- 
fault.   See  note,  30  L.  B.  A.  44. 

Miscellaneous. — Cited  in  Cleary  y.  Folger  (Cal.),  33  Pac.  877,  on  an* 
other  appeal. 

84  Oal.  327-408,  18  Am.  StL  B^.  192,  24  Pac.  121,  10  L.  B.  A.  627» 
HAVEMETEB  ▼.  SXJPEBIOB  COUBT. 

Unless  Other  Persons  are  Appointed  by  court,  directors  or  managers 
of  corporation  at  time  of  dissolution  are  trustees  of  creditors  and 
stockholders,  and  have  power  to  settle  its  affairs  under  section  400, 
Civil  Code. 

Approved  in  Crossman  v.  Vivienda  Water  Co.,  150  Cal.  580,  89  Pac. 
337,  following  rule;  In  re  Balfour  &  Garrette,  14  Cal.  App.  271,  111 
Pac.  620,  holding  remedy  afforded  creditors  by  section  400,  Civil 
Code,  is  merely  cumulative,  and  not  conflicting  with  remedy  by  opposi- 
tion to  voluntary  dissolution. 

Court  cannot  Take  Property  from  Party  in  possession  without  hear- 
ing and  compel  him  to  prove  title  in  order  to  regain  it. 

Approved  in  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  587,  108 
Pac.  58,  holding  void  provisions  of  sections  1408  and  1409,  authorizing 
magistrate  in  ex  parte  proceeding  to  determine  title  to  property  taken 
from  third  party  without  hearing. 

Effect  of  Failure  to  Serve  Beal  Parties  in  interest  with  petition  and 
writ  of  prohibition  will  not  abate  proceedings,  but,  at  most,  requires 
postponement  of  hearing  until  they  could  be  served. 
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Approved  in  Canadian  Bank  of  Oom.  ▼.  Wood,  IS  Idaho,  801,  93 
Pac  259,  applying  rule  to  certiorari. 

When  Court  luui  Exceeded  Jurisdiction  in  appointing  receiver  or 
in  directing  him  to  take  property  from  stranger,  prohibition  lies  to 
prevent  resulting  iujury. 

Approved  in  First  Nat.  Bank  t.  Superior  Court,  12  Oal.  App.  345, 
107  Pac.  327,  holding  prohibition  was  writ  of  right  when  insepara* 
ble  and  continuing  injury  resulted  from  unauthorized  appointment 
of  receiver;  Hobson  v.  Pacific  States  Mercantile  Co.,  5  Cal.  App.  102^ 
89  Pac.  869,  holding  void  ex  parte  appointment  of  receiver;  State 
V.  Graves,  66  Neb.  23y  92  N.  W.  146,  holding  judge  of  district  court 
could,  if  ordinary  remedy  was  inadequate,  be  compelled  by  man- 
damus to  vacate  injunction  granted  without  jurisdiction  or  author- 
ity; Gronan  v.  District  Court,  15  Idaho,  205,  96  Pac.  774,  holding 
prohibition  lies  to  prevent  appointment  of  receiver  to  manage  pri- 
vate corporation  for  purpose  of  giving  it  time  to  raise  money  to 
pay  debts. 

Prohibition  Lies  to  Arrest  Proceedings  of  inferior  tribunal  when 
in  excess  of  jurisdiction  and  no  plain,  speedy  and  adequate  remedy 
at  law. 

Approved  in  Keefe  ▼.  District  Court  of  Carbon  Co.,  16  Wyo.  394, 
94  Pac.  462,  holding  where  change  of  venue  had  been  taken  in  mur- 
der case,  prohibition  lay  to  prevent  court  of  county  from  which  case 
had  been  removed  from  proceeding  with  trial  on  second  information 
charging  same  offense;  dissenting  opinion  in  Hamberger  v.  Police 
Court,  12  Cal.  App.  156,  107  Pac.  614,  majority  holding  writ  did  not 
lie  to  restrain  police  court  from  trying  civil  action. 

Distinguished  in  McXneny  v.  Superior  Court,  150  Cal.  10,  11,  87 
Pac.  1022,  holding  writ  did  not  lie  to  prevent  enforcement  of  order 
appealed  from  pending  stay  of  proceedings  on  appeal;  Board  of 
Home  Missions  v.  Maughn,  35  Utah,  525,  101  Pac.  585,  holding  pro- 
hibition did  not  lie  against  garnishment  proceeding  used  to  gain 
information  in  another  action  pending. 

When  a  Writ  of  Prohibition  will  Lie.  See  note,  85  Am.  St.  Bep. 
207. 

Writ  of  Prohibition.  See  note.  111  Am.  St.  Bep.  935,  949,  953, 
955,  962,  965,  966,  977,  978. 

Superintending  Control  and  Supervisory  JTurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.  See  note,  51  L.  B.  A.  36,  46, 
54,  58,  75,  81,  107,  108,  109. 

When  Proceedings  Sought  to  be  Prohibited  have  already  been  dis- 
posed of  by  court,  prohibition  will  not  lie. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  210,  84  Pac. 
787,  holding  writ  lay  to  prevent  continuance  of  attachment  lien  on 
real  property  by  court  order  after  judgment  in  favor  of  defendant; 
People  V.  District  Court,  33  Colo.  305,  80  Pac.  912,  holding  prohibi- 
tion lay  to  prevent  further  illegal  action  where  unauthorized  act  of 
lower  court  had  been  performed,  but  something  remained  to  be  done 
to  give  it  full  effect. 

It  is  not  Essential  to  Jurisdiction  of  appellate  court  to  issue  pro- 
hibition that  preliminary  objection  to  jurisdiction  of  lower  court 
be  presented  in  that  court. 

Approved  in  Dole  v.  Gear,  14  Haw.  568,  State  v.  Williams,  2S1 
Mo.  247,  120  S.  W.  745,  and  State  v.  Bright,  224  Mo.  526,  135  Am. 
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8t.  Bep.  562,  123  S.  W.  1060,  all  following  rule;  State  ▼.  Ebj,  170 
Mo.  521,  71  S.  W.  60,  writ  issued  to  prevent  trying  of  certain  cases 
though  issue  as  to  jurisdiction  was  not  raised  in  lower  court. 

Writ  of  Prohibition  will  not  lasue  until  objection  to  its  want  of 
jurisdiction  has  been  made  in  or  overruled  by  lower  court. 

Approved  in  Boca  etc.  B.  B.  Co.  v.  Superior  Court,  150  Cal.  158, 
98  Pac.  720,  refusing  writ  to  restrain  proceedings  on  suit,  motion  to 
dismiss  which  was  pending;  Board  of  Education  of  Black  Fork  v.  Holt, 
51  W.  Va.  436,  41  S.  E.  337,  holding  writ  of  prohibition  did  not  lie 
to  preliminary  injunction  until  application  had  been  made  to  judge 
issuing  it  to  dissolve  same;  Jennings  v.  Bennett,  56  W.  Va.  148,  49 
S.  E.  24,  holding  where  personal  decree  for  money  was  made  on 
nonresidents  by  publication  only,  they  must  first  move  to  vacato 
decree  and  quash  execution  before  asking  prohibition  against  exe- 
cution. 

FnnctionB  of  Beceiver  Appointed  Before  Judgment  are  not  sus- 
pended during  appeal. 

Approved  in  Nail  v.  Superior  Court,  11  Cal.  App.  30,  103  Pac. 
903,  holding  as  ancillary  attachment  proceeding  in  justice's  court 
continued  in  effect  after  appeal  on  questions  of  law  and  fact  to 
superior  court. 

Bights  of  Beceiver  to  Take  Property  in  possession  of  stranger. 
See  note,  82  Am.  St.  Bep.  125. 

When  and  at  Whose  Instance  BecelTer  of  corporation  may  be  ap- 
pointed.   See  note,  118  Am.  St.  Bep.  1^9. 

Power  to  Appoint  Beceivers  of  Corporations  where  no  other  relief 
asked.    See  note,  20  L.  B.  A.  2>11. 

Effect  of  Dissolution  of  Oorporation.  See  note,  135  Am.  St.  Bep. 
246. 

Acts  and  Proceedings  of  Dissolved  Corporations.  See  note,  134 
Am.  St.  Bep.  313. 

Beversion  of  Property  of  Oorporation  or  society  to  the  grantor. 
See  note,  140  Am.  St.  Bep.  414. 

Miscellaneous. — Cited  in  War  Eagle  Con.  Min.  Co.  t.  Dickie,  14 
Idaho,  543,  94  Pac.  1036,  as  to  disposition  of  property  of  dis<«olved 
corporations;  Cahill  v.  Colgan  (Cal.),  31  Pac.  615,  referring  histor- 
ically to  principal  case. 

84  Cal.  409-419,  24  Pac.  164,  BOTCHELL  ▼.  CLINE. 

Contract  Between  Several  Persons  that  they  shall  locate  for  joint 
benefit  placer  claims  in  excess  of  twenty  acres  for  each  is  void. 

Approved  in  Nome  Ss  Sinook  Co.  v.  Snyder,  187  Fed.  388,  and  Cook 
V.  Klonos,  164  Fed.  538,  90  C.  C.  A.  403,  both  following  rule. 

Cotenancy  in  Mines.    See  note,  91  Am.  St.  Rep.  887. 

Whether  Placer  Claim  can  be  Partitioned  among  tenants  in  com- 
mon is  question  of  fact  for  court. 

Cited  in  Musick  Consolidated  Oil  Co.  v.  Chandler,  158  Cal.  13, 
109  Pac.  615,  and  Manley  v.  Boone,  159  Fed.  637,  87  C.  C.  A.  197, 
both  arguendo. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  818,  861. 

84  OaL  420-424,  24  Pac.  316^  BILVa  v.  CAMPBEXJ^ 

''Expiration  of  Term"  of  Lease  refers  to  expiration  of  terms  speo- 
ified  in  lease  by  lapse  of  time. 
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Approved  in  Pring^Ie  t.  Wilson,  156  Cal.  818,  104  Pae.  318,  24  L. 
B.  A.  (n.  8.)  1090,  following  rule;  Walther  t.  Anderson,  52  Tex.  Civ. 
App.  366,  114  S.  W.  418,  holding  lease  to  certain  date  with  covenant 
authorizing  re-entry  without  notice  or  demand  in  case  of  breach  of 
any  covenant  was  letting  until  date  stated  unless  sooner  terminated 
by  landlord  for  violation  of  conditions. 

Acceptance  of  Bent  In  Axrear  After  Notice  of  forfeiture  and  ter- 
mination of  lease  for  nonpayment  of  re|it  is  not  waiver  of  forfeit- 
ure unless  rent  accepted  became  due  after  breach. 

Approved  in  Mageon  v.  Alkire,  41  Colo.  ^3,  92  Pac.  722,  following 
rule;  German- American  8a v.  Bank  v.  Gollmer,  155  Cal.  691,  102  Pac. 
935,  24  L.  R*  A.  (n.  s.)  1066,  holding  condition  in  lease  against  as- 
signment not  waived  by  acceptance  of  rent  accruing  thereafter  with- 
out knowledge  of  assignment. 

Unlawful  Detainer.    See  note,  120  Am.  €Mr.  Rep.  51. 

84  CaL  424-433,  23  Pac.  1100,  SHARON  ▼.  SHARON. 

Alimony  and  Counsel  Fees  cannot  be  Allowed  where  no  marriage 
in  fact  existed. 

Distinguished  in  Day  v.  Day,  12  Idaho,  570,  86  Pac.  535,  ordering 
alimony  and  counsel  fees  in  divorce  suit. 

Judgment  Annulling  Marriage  in  Circuit  Court  given  in  action 
commenced  before  action  for  divorce  in  superior  court  is  binding 
on  all  parties  and  other  courts. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  238,  holding  final  orders 
in  probate  court  of  one  county  conclusive  upon  all  persons  and  all 
other  courts;  Equitable  Land  Co.  v.  Allen,  84  Neb.  516,  121  N.  W. 
601,  holding  judgment  of  foreclosure  in  suit  brought  by  holder  of 
second  lien  who  has  redeemed  from  first  lien  after  foreclosure  by 
holder  of  first  and  third  liens  concludes  all  parties  when  holder  of 
first  and  third  liens  is  joined. 

Right  to  Contest  Validity  of  Divorce  Decree  after  death  of  one 
or  both  parties.    See  note,  57  L.  R.  A.  605. 

84  Cal.  435-440,  24  Pac.  288,  AIiBION  RIVBR  B.  B.  CO.  ▼.  HESSER. 

Entry  on  Property  for  Construction  of  Railroad  before  commence- 
ment of  condemnation  proceedings  does  not  defeat  right  to  begin 
such  proceedings.  * 

Approved  in  Blackwell,  Enid  etc.  Ry.  Co.  v.  Bebout,  19  Okl.  72,  91 
Pac.  881,  following  rule. 

Nature  of  Railroad  as  Realty  or  Personalty.  See  note,  66  L.  R.  A. 
48. 

Value  of  Improvements  Made  by  One  taking  property  by  eminent 
domain  as  element  of  damages.    See  note,  16  L.  R.  A.  807. 

84  Cal.  449-456^  24  Pac.  143,  PEOPIiE  ▼.  SANSOME. 

Instruction  That  "in  Order  to  Ccmvict,  circumstantial  evidence 
should  be  such  as  to  produce  nearly  same  degree  of  certainty  as  that 
which  arises  from  direct  testimony,"  criticised. 

Cited  in  People  v.  Taggart,  1  Cal.  A.pp.  425,  82  Pac.  397,  disap- 
proving instruction  as  to  weight  of  circumstantial  evidence. 

84  Cal.  456-468,  22  Pac.  6^8,  24  Pac.  48,  HARRIOAN  ▼.  MOWRY. 

Action  to  Quiet  Title  will  not  Lie  in  favor  of  owner  of  equitable 
title  for  whom  defendant  holds  legal  title  in  trust. 
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Approved  in  Buohner  v.  Malloj,  155  Gal.  255,  100  Pac.  688,  follow- 
ing rule;  Bobinson  v.  Muir,  151  Cal.  1^,  90  Pae.  '5!^,  holding  owner 
of  equitable  title  could  not  quiet  title  as  against  holder  of  legal 
title;  6potBwood  v.  Spotswood,  4  Cal.  App.  713,  89  Pac.  3i62,  hold- 
ing in  action  to  quiet  title  brought  by  holder  of  equitable  title,  trust 
in  his  favor  could  not  be  declared  against  defendant  who  held  legal 
title;  Mitchell  v.  Moses,  16  Cal.  App<  599,  II7  Pac.  687,  arguendo. 

Disapproved  in  Coleman  v.  Jaggars,  12  Idaho,  129,  118  Am.  St. 
Bep.  207,  85  Pac.  89^5,  holding  owner  of  equitable  title  could  main- 
tain suit  to  quiet  title  against  holder  of  legal  title. 

Miscellaneous. — Cited  in  Lockwood  v.  Meade,  71  Kan.  741,  81 
Pac.  497,  to  point  that  decree  quieting  plaintiffs'  title  does  not  have 
effect  of  transferring  to  him,  as  against  stranger  to  suit,  title  there- 
tofore held  by  defendant. 

84  Oal.  468-475,  24  Pac.  298,  PEOPI£  Y.  HAMBEBO. 

Offense  Punishable  by  Imprisonment  in  County  Jail  not  exceeding 
one  year,  and  by  fine  which  may  exceed  one  thousand  dollars,  is 
not  within  jurisdiction  of  police  court. 

Approved  in  People  v.  Palermo  Land  ft  Water  Co.,  4  Cal.  App.  720, 
89  Pac.  725,  holding  justice's  court  had  jurisdiction  of  offense  of 
violating  ordinance  punishable  by  fine  of  two  hundred  dollars  or  less 
and  imprisonment  of  one  hundred  days  or  less;  Moore  v.  Orr,  30  Nev. 
465,  98  Pac.  400,  holding  district  court  did  not  have  original  juris- 
diction of  misdemeanor  carrying  fine  of  two  hundred  dollars  and 
three  months'  jail  sentence. 

Plea  of  Once  in  Jeopardy  must  be  Found  upon  by  jury  when  of- 
fered, as  well  as  plea  of  not  guilty. 

Approved  in  State  v.  Creechley,  27  Utah,  145,  75  Pac.  385,  hold- 
ing when  both  pleas  were  entered  it  was  error  to  enter  judgment 
on  verdict  of  guilty  alone. 

Void  Portion  of  Judgment  Imposing  imprisonment  for  nonpayment 
of  fine  may  be  stricken  out  on  appeal. 

BeaflSrmed  in  People  v.  Kerr,  15  Cal.  App.  276,  114  Pac.  585. 

Distinguished  in  In  re  Johnson,  6  Cal.  App.  737,  93  Pac.  200,  up- 
holding judgment  imposing  imprisonment  in  lieu  of  fine  until  paid. 

Competency  of  Prosecuting  Attorney  as  witness.  See  note,  55  L. 
B.  A.  234. 

84  Gal.  476-480,  24  Pac.  109,  MABTIN  ▼.  POBTE&. 

In  Action  of  Claim  and  Delivery  by  Assignee  against  his  insolvent, 
denial  of  ownership  and  possession  raises  material  issues,  and  judg- 
ment on  pleadings  is  improper. 

Approved  in  Casci  v.  Ozalli,  158  Cal.  283,  110  Pae.  933,  holding 
judgment  on  pleadings  improperly  granted  when  defendant  denied 
he  was  owner  or  possessor  or  claimed  any  interest  in  mining  claim. 

Bight  to  Appeal  as  a  Party  interested  er  injured.  See  note,  119 
Am.  St.  Bep.  744. 

84  Cal.  480-483,  24  Pac.  32,  PEOPLE  ▼.  McLEAK. 

Testimony  Corroborating  Accomplice  is  Sufficient  if  it  tends  to 
connect  defendant  with  offense. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  205,  84  Pac.  368,  Peo- 
ple   V.   Bpadoni^    11    Cal.   App.    218,    104   Pac.    588,    and   People    v. 
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Garwood,  11  Cal.  App.  668,  106  Pac.  114,  all  holding  sufficient  cor- 
roboration of  accomplice  testimony;  People  v.  Sciaroni,  4  Cal.  App. 
699,  89  Pac.  134,  holding  insufficient  corroboration  of  accomplice  tes- 
timony. 

Conyiction  on  Teetimony  of  Accomplice.  See  note,  98  Am.  St. 
Bep.  170. 

Bemarks  to  CounBel  in  Baling  on  Evidence  are  not  addressed  to 
jury,  and  are  not  improper  though  court  states  certain  facts  which 
in  its  opinion  evidence  tends  to  show. 

Approved  in  People  v.  Buef,  14  Cal.  App.  599,  114  Pac.  63,  hold- 
ing remarks  of  court  to  counsel  in  ruling  on  evidence  were  not 
prejudicial  to  defendant. 

Failure  of  Ctoiirt  to  Ohargo  on  Any  Point  usually  proceeds  from 
inadvertence,  and  law  casts  upon  parties  duty  of  calling  court's  atten- 
tion to  matter  by  formal  request  for  instruction  in  relation  thereto. 

Approved  in  People  v.  Loomer,  13  Cal.  App.  660,  110  Pac.  468, 
apholding  instruction  in  language  of  code  when  no  elaboration  of 
principle  was  requested.  '' 

84  CaL  484-486,  24  Pac.  283,  PEOPLE  ▼.  SAMABIO. 

Motion  to  Strike  Oat  Evidence  Admitted  without  objection  may  be 
denied,  though  it  would  have  been  excluded  on  proper  objection. 

Approved  in  People  v.  Petruzo,  13  Cal.  App.  575,  110  Pac.  326, 
following  rule;  Estate  of  Loucks,  160  Cal.  559,  117  Pac.  676,  refusing 
to  strike  out  evidence  admitted  without  objection;  Poindezter  ft  Or. 
etc.  Co.  V.  Oregon  Short  Line  B.  B.  Co.,  33  Mont.  341,  83  Pac.  888, 
holding  evidence  admitted  without  objection,  where  witness  was 
cross-examined  could  not  be  stricken  out  on  motion. 

Admissibility  of  Djring  Declarations.  See  notes,  86  Am.  St.  Bep. 
655,  666;  56  L.  B.  A.  407,  451. 

Effoet  of  Failare  to  Oivo  Accosed  Opportunity  to  plead.  See  note, 
13  L.  B.  A.  (n.  s.)  814. 

84  CaL  486-489,  24  Fac.  119,  HOME  OF  INEBBIATES  T.  E^lPLAN. 

Appeal  Taken  Before  Judgment  is  entered  of  record  is  prematare 
and  must  be  dismissed. 

Beaffirmed  in  Pedley  t.  Werdin  (Cal.),  99  Pac.  975. 

Entry  or  Record  Necessary  to  Comi^ete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

84  OaL  489-499,  24  Fac.  268,  O'OALLAGHAK  ▼.  BODE. 

Objection  to  Proper  Questions  Oalling  for  competent  testimony, 
upon  ground  they  are  irrelevant,  does  not  raise  objection  that  part 
of  answer  is  nonresponsive,  and  only  remedy  is  motion  to  strike  out 
nonresponsive  matter. 

Approved  in  Short  v.  Frink,  151  Cal.  88,  90  Pac.  202,  holding  party 
could  not  afterward  complain  of  objectionable  evidence  when  no  ob- 
jection thereto  was  made  when  offered. 

Damages  for  Wrongfol  Death  held  not  excessive. 

Approved  in  Christensen  v.  Floriston  Pulp  etc.  Co.,  29  Nev.  575, 
92  Pac.  218,  holding  ten  thousand  dollars  damages  for  wrongful  death 
of  man  thirty  years  old  earning  three  dollars  per  day  was  excessive. 

Measure  of  Becovery  for  Death  caused  by  negligence.  See  note^ 
17  L.  B.  A.  80. 


84  Cal.  505>528    NOTES  ON  CALIFORNIA  B£POBTa  494 

Appelluit  Who  Objects  to  Sufficiency  of  evidence  to  prove  appoint- 
ment of  guardian  ad  litem  muit  ehow  error  affirmatively  when  it  does 
not  appear  of  record. 

Approved  in  Boyer  t.  Pae.  Mutual  Life  Ins.  Co.,  1  Cal.  App.  56, 
81  Pae.  672,  holding  appellant  bound  to  show  error  affirmatively  in 
admission  of  judgment-roll  of  another  action. 

Liability  of  Occupant  of  Building  for  injury  by  article  falling  or 
thrown  from  window.    See  note,  14  L.  &  A.  (n.  s.)  427. 

84  Oal.  605-610,  24  Pae  286,  JTJB80N  ▼.  LYTOBD. 

Deed  in  Fraud  of  CredLtors  is  Absolutely  Void  as  against  them,  and 
execution  sale  of  debtor's  interest  carries  legal  title. 

Approved  in  Bekins  v.  Dieterle,  5  Cal.  App.  694,  91  Pae.  175, 
Bountree  v.  Marshall,  6  Ariz.  417,  59  Pae.  110,  and  Wood  v.  Fisk, 
45  Or.  279,  77  Pae.  129,  all  following  rule. 

Effect  on  Legal  Title  of  Oonyeyance  of  land  in  fraud  of  creditors. 
See  note,  67  L.  B.  A.  868. 

Where  There  is  Proper  Specification  of  insufficiency  of  evidence  to 
justify  decision,  presumption  is  that  statement  contains  all  material 
evidence  in  relation  to  it. 

Approved  in  Couson  v.  Wilson,  2  Cal.  App.  184,  83  Pae.  264,  holding 
finding  not  sustained  by  presumption  of  other  evidence  not  set  forth 
in  bill  of  exceptions. 

Priority  um  to  Proceeds  of  Creditors^  Billfl.  See  note.  17  L.  B.  A. 
345. 

84  Oal.  611-614,  24  Pae.  381,  PALLON  ▼.  BBITTAN. 

Clerical  Error  in  Description  of  Property  running  throughout  whole 
record  may  be  correcjbed  at  any  time. 

Approved  in  Erickson  v.  Stockton  etc.  B.  B.  Co.,  148  Cal.  207,  82 
Pae.  961,  holding  trial  court  could  correct  error  in  computation  ap- 
pearing on  face  of  record  in  findings  without  vacating  judgment. 

84  OaL  61&-«28,  18  Am.  St.  Eep.  248,  24  Pae.  303,  MUKBO  v.  PAOIFIO 
COAST  DBEDOINO  ETC.  CO. 

No  Degree  of  Care  and  Skill  will  Excuse  Injury  to  others  caused 
by  voluntary  explosion  of  blast  in  thickly  settled  part  of  city. 

Approved  in  Fitz  Simons  etc.  Co.  v.  Braun,  199  111.  395,  65  N.  E. 
251,  59  L.  B.  A.  421,  following  rule;  Wells  v.  Knight,  32  B.  L  43S, 
80  Atl.  19,  holding  that,  irrespective  of  question  of  negligence,  for 
one,  by  blasting  on  his  land,  to  throw  stone,  hitting  traveler  on  high- 
way, was  trespass;  Hoffman  v.  Walsh,  117  Mo.  App.  283,  93  S.  W. 
854,  holding  person  blasting  rock  on  his  own  land  liable  for  injury 
to  premises  of  another  caused  by  throwing  rock  thereon,  regardless 
of  negligence  in  conducting  blasting;  Blackford  v.  Heman  Const.  Co., 
132  Mo.  App.  162,  112  S.  W.  290,  enjoining  use  of  explosives  in 
quarry  in  city;  Hickey  v.  McCabe,  30  B.  I.  349,  75  Atl.  405,  holding 
skill  and  care  did  not  excuse  liability  for  damage  to  adjacent  land 
caused  by  concussions  due  to  blasting  of  railroad  tunnel. 

Liability  for  Injuries  Caused  by  Blasting.  See  notes,  104  Am.  St. 
Bep.  729;  109  Am.  St.  Bep.  183. 

Uablllty  for  Injury  by  Servant  to  Tblrd  Person  in  use  of  dangerous 
agency.     See  note,  10  L.  B.  A.  (n.  s.)  381. 

In  Action  for  Wrongful  Death  caused  by  explonon,  evidence  of  effect 
of  explosion  on  adjacent  buildings  is  admissible. 
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Approved  in  Linforth  ▼.  San  Francisco  Gas  &  Electric  Co.,  156  Cal. 
94f  103  Pae.  323,  in  action  for  damages  suatained  by  explosion  of 
escaped  gas  in  building,  evidence  of  damage  to  adjacent  buildings  was 
admissible. 

Title  of  Iiord  Campb^'a  Act  is  an  act  for  compensating  families 
of  persons  killed. 

Cited  in  Oregorg  v.  Southern  Pac.  Co.,  157  Fed.  115,  arguendo. 

Mental  Suffering  of  Relative  of  Deceased  ie  not  element  of  dam- 
ages for  wroogful  death,  under  section  377,  Code  of  Civil  Procedure. 

Approved  in  Simon eau  v.  Pacific  Electric  By.,  159  Cal.  505,  115  Pac. 
325,  following  rule;  Beaulieu  v.  Great  Northern  By.  Co.,  103  Minn. 
49,  114  N.  W.  354,  19  Ir.  B.  A.  (n.  s.)  564,  holding  damages  not  recov- 
erable for  mental  anguish  caused  by  failure  of  carrier  to  deliver 
corpse. 

Distinguished  in  Melone  ▼.  Sierra  By.  Co.,  151  Cal.  116,  91  Pac. 
523,  holding  mental  suffering  of  person  injured  was  element  of  dam- 
ages in  action  for  his  injury. 

Mental  Suffering  of  Parent  bb  Element  of  damages  in  action  for 
death  of  child.    See  note,  2  L.  B.  A.  (n.  s.)  899. 

In  Action  for  Wrongful  Deatli,  Damages  are  confined  to  pecuniary 
loss  by  kindred,  and  their  loss  of  comfort,  society,  support,  and  pro- 
tection of  deceased. 

Approved  in  Hale  v.  San  Bernardino  etc.  Traction  Co.,  156  Cal.  716, 
106  Pac.  85,  Sneed  v.  Marysville  Gas  etc.  Co.,  149  Cal.  710,  87  Pac. 
378,  and  Mize  v.  Bocky  Mt.  Bell  Tel.  Co.,  38  Mont.  535,  129  Am.  St. 
Bep.  659,  100  Pac.  974,  all  following  rule;  Christensen  v.  Floriston 
Pulp  etc.  Co.,  29  Nev.  570,  571,  92  Pac.  217,  holding  damages  for 
wrongful  death  were  compensatory  only,  and  not  punitive;  Anderson 
V.  Great  Northern  By.  Co.,  15  Idaho,  521,  99  Pac.  93,  holding  welfare, 
comfort,  and  happiness  of  parents  were  elements  entering  into  pecuni- 
ary damage  for  loss  of  child. 

Measure  of  Becovery  for  Death  caused  by  negligence.  See  note,  17 
L.  B.  A.  72,  73,  77. 

Action  Given  by  Statute  for  Wrongful  Death  is  new  action,  and  not 
transfer  to  representative  of  right  of  action  which  deceased  person 
would  have  had  had  he  survived  injury. 

Approved  in  Northern  Pacific  By.  Co*  v.  Adams,  116  Fed.  328,  54 
C.  C.  A.  196,  following  rule;  Strode  v.  St.  Louis  Transit  Co.,  197  Mo. 
632,  95  S.  W.  856,  holding  settlement  for  injury  by  deceased  during 
lifetime  barred  action  for  wrongful  death  thereafter. 

Damages  Becovered  by  Administrator  for  Death  of  decedent,  caused 
by  negligence,  are  for  benefit  of  heirs,  and  do  not  constitute  any  part 
of  estate  of  deceased. 

Beaffirmed  in  Jones  v.  Leonardt,  10  Cal.  App.  286,  101  Pac.  812. 

Administration  of  Estates.    See  note,  131  Am.  St.  Bep.  905. 

Several  Actions  for  Wrongful  Death.    See  note,  34  L.  B.  A.  789,  795. 

Duty  and  Liability  of  Land  Owners  to  adjoining  proprietors.  See 
note,  123  Am.  St.  Bep.  582. 

84  OaL  528-536,  24  Pac  292,  OLIFFOBD  T.  ALLMAN. 

Measure  of  Becovery  for  Death  caused  by  negligence.  See  note,  17 
L.  B.  A.  71. 

Notary's  Power  to  Punish  for  Contempt.    See  note,  36  L.  B.  A.  822. 
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84  Oal.  535-537,  24  Pac.  284,  DUTEBTBE  v.  SUPBBIOB  COUBT. 

Filing  of  TTndertaldiig  and  Filing  and  service  of  notice  of  appeal 
from  justice's  court  may  be  done  at  any  time  within  thirty  days  from 
judgment,  and  order  in  which  they  are  done  is  immaterial. 

Approved  in  State  v.  Brown,  30  Nev.  499,  98  Pac.  872,  holding  imma- 
teual  order  of  serving  and  filing  notice  of  appeal. 

Disapproved  in  State  ▼.  District  Court,  34  Mont.  119,  115  Am.  St. 
Bep.  522,  85  Pac.  873,  holding  filing  of  notice  of  appeal  must  precede 
o^  be  contemporaneous  with  service  on  adverse  party. 

84  Oal.  539-541,  24  Pac.  107,  KAOLE  v.  McMUBBAT. 

Personal  Liability-  to  Pay  Asseesmant  for  local  improvement.  See 
note,  35  L.  B.  A.  61. 

84  Oal.  541-^544,  24  Pac.  307,  0HBI8TT  Y.  SPBINa  VALLEY  WATEB- 
WOBKa 

Kew  AdTene  Tltla  Acquired  by  Defendant  pending  action  of  par- 
tition before  decree  is  conclusively  adjudged  by  decree  which  fixea 
rights  of  parties  as  of  its  date. 

Beaffirmed  in  Phillips  v.  Winter  (Gal.),  37  Pac.  156. 

84  CaL  544-547,  22  Pac.  676,  24  Pac  110,  FALK  T.  8TB0THEB. 

Appeal  Lies  ftom  Decision  of  Auditor  in  refusing  to  allow  claim 
against  county  to  board  of  supervisors,  whose  decision  is  conclusive. 

Approved  in  Stote  v.  District  Ck>urt,  90  Minn.  464,  97  N.  W.  135, 
upholding  charter  provision  for  appeal  to  district  court  from  order  of 
city  council  refusing  to  allow  claim  against  city. 

84  Cal.  '554-560,  24  Pac.  168,  BEAMEB  r.  FBEEMAN. 

Unrecorded  Mortgage  la  Void  as  Against  Attachment  levied  with- 
out notice  of  mortgage. 

Approved  in  McFadden  ▼.  Blocker,  2  Ind.  Ter.  285,  48  S.  W.  1051, 
58  L.  B.  A.  876,  following  rule. 

Bight  to  Attach  Property  in  Hands  of  assignee  for  creditors.  See 
note,  26  L.  B.  A.  596. 

Miscellaneous. — Cited  in  Tond  v.  German  Sav.  ft  Loan  Soc,  3  Oal. 
App.  710,  86  Pac.  992,  discussing  right  of  redemption. 

84  Cal.  560-566,  24  Pac  145^  VACA  VALLEY  ETO.  B.  B.  CO.  ▼. 
MANSFIELD. 

Error  in  Denying  Nonsuit  is  Cured  when  defendant  by  his  testimony 
supplies  proof  necessary  to  support  cause. 

Approved  in  Lowe  v.  San  Francisco  etc.  By.  Co.,  154  Cal.  576,  98 
Pac.  679,  and  Bowley  v.  Mangrum  &  Otter,  3  Cal.  App.  232,  84  Pae. 
997,  both  following  rule. 

84  Cal.  667-d70,  24  Pac.  106,  PEOPLE  ▼.  HABBOLD. 

Indictment  Charging  Forgery  of  Assignment  of  letters  patent  and 
alleging  d-efendant  offered  instrument  for  record  does  not  charge 
second  offense  under  section  115,  Penal  Code,  such  instrument  not 
being  entitled  to  be  recorded. 

Distinguished  in  People  v.  Driggs,  12  Cal.  App.  242,  108  Pac.  63, 
holding  information  charging  forgery  of  lease  by  offering  same  for 
record  charged  but  one  offenpe  under  section  115,  Penal  Code;  Flohr 
Y.  Territory,  14  OkL  484,  78  Pac.  568,  holding  indictment  charging 
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grand  faircenj  and  alleging  property  was  taken  by  fraud  and  stealth 
was  not  inanffieient  as  charging  two  offenses;  State  ▼.  Klugherz,  91 
Minn.  408,  98  N.  W.  100,  holding  making  of  forged  written  instrument 
and  uttering  it  at  same  time  by  same  person  constituted  but  one 
offense;  State  v.  Adams,  41  Wash.  554,  83  Pac.  1108,  holding  informa- 
tion alleging  ''defendant  did  forcibly  and  against  her  will  ravish 
female  child  under  age  of  eighteen  years"  charged  but  one  offense. 

84  Cal.  670-572,  24  Pac.  120,  DENNIS  ▼.  UNION  IkfUT.  UTE  INS. 
CO. 

Provision  in  Insurance  Policy  avoiding  risk  if  insured  commit 
suicid'O  upheld. 

Approved  in  Kunoe  v.  Knights  of  Modem  M^kccabees,  45  Ind.  App. 
34,  90  N.  E.  90,  following  rule. 

Belf-destnictlon  tm  Defense  to  Life  Insurance.  See  note,  84  Am. 
St.  Bop.  540,  541. 

Insanity  as  Affecting  Soicide  Condition  in  insurance  policy.  See 
note,  35  L.  B.  A.  262. 

Duty  of  Insured  to  Negative  Death  or  accident  from  excepted  cause. 
See  note,  4  It.  B.  A.  (n.  s.)  636. 

84  Cal.  573-583,  24  Pac.  313,  PEOPLE  ▼.  CLABK. 

Expert  Testimony  is  Admissible  to  Show  greatest  distance  at  which 
clothing  could  be  powder-marked  by  rifle  used  by  defend&nt  when  dis- 
tance between  decedent  and  accused  is  material  question. 

Approved  in  dissentting  opinion  in  Scott  v.  Homesteaders,  149  Iowa, 
557,  129  N.  W.  315,  majority  holding  such  evidence  admissible  though 
ezperimonta  were  not  performed  under  exactly  same  conditions. 

Distinguished  in  People  v.  Solani,  6  Cal.  App.  109,  110,  91  Pac.  657, 
holding  inadmissible  evidence  of  experimente  with  pistol  where  evi- 
dence was  conflicting  as  to  relation  between  deceased  and  defendant 
when  fatal  shot  was  fired. 

Modifications  of  Instructions  Beqnested  by  either  party  must  be 
shown  on  appeal  by  indorsement  of  judge  thereon  by  bill  of  excep- 
tions. 

Beaffirmed  in  People  t.  Schultz,  14  Cal.  App.  110,  111  Pac.  273. 

Objections  That  Certain  Instructions,  considered  separately,  do  not 
contain  proper  limitations  required  by  facts,  are  obviated  if  all  in- 
struoftions  read  together  fairly  state  law  applicable. 

Approved  in  People  v.  Wah  Hing,  15  Cal.  App.  199,  114  Pac.  418, 
holding  in0truc4;ion  as  to  adherence  to  opinion  of  guilt  not  cured  by 
instruction  as  to  reasonable  doubt  and  presumption  of  innocence;  Peo- 
ple V.  Gain,  7  Cal.  App.  168,  93  Pae.  1039,  holding  instructions  read 
together  sufficiently  stated  law. 

Necessity  of  Qualifying  by  Beference  to  conscious  falsity  instruction 
under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omnibus/' 
without  that  qualification.     See  note,  29  L.  B.  A.  (n.  s.)  0*81. 

84  Cal.  584,  24  Pac.  808,  EX  PABTE  WAU'OLE. 

Petition  for  SCabeas  Corpus  on  Oround  prisoner  was  committed 
without  probable  cause  must  set  forth  evidence  taken  at  examination. 

Beaffirmed  in  Ex  parte  Lapique  (Cal.),  72  Pec  996. 
U  OaL  NotM— 82 
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84  CaL  585-600,  24  Pac  808,  698,  VAN  BIBBEB  Y.  HILTON. 

In  Action  to  Beatraln  DiverBlon  of  Water  from  riparian  proprietor, 
ero0ft-complaiiit  Bettin<g  out  defendant's  right  to  use  wioiter  as  riparian 
proprietor  and  prior  appropriator  is  proper  pleading. 

Approved  in  Ames  Bealty  Co.  ▼.  Big  Indian  Min.  Co.,  146  Fed.  177, 
in  action  to  eetabliffh  rights  in  irateTB  of  etreom  against  other  separate 
appropriators,  court  could  entertain  separate  cross-bills  by  anj  or  all 
defendants  setting  up  priority  of  respective  rights. 

Biparlan  Proprietor  is  Entitled  to  reasonable  use  of  water  from 
stream. 

Approved  in  Turner  v.  James  Oanal  Co.,  155  Cal.  95,  132  Am.  St. 
Rep.  59,  99  Pac.  525,  22  L.  R.  A.  (ik.  a)  401,  holding  common-law 
right  to  undiminished  flow  limited  by  right  to  reasonable  use  by  ripa- 
rian proprietors. 

Correlattve  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.     See  note,  41  Lr  B.  A.  738. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  677. 

84  CaL  692-598,  24  Pac.  310,  BffUBPHT  y.  SUPEBIOB  COUBT. 

Writ  of  Prohibition  Does  not  Lie  where  inferior  court  has  jurisdic- 
tion of  subject  matter  and  there  is  remedy  by  appeal. 

Approved  in  Hjamberger  v.  Police  Court,  12  Cal.  App.  154,  155,  106 
Pac.  895,  holding  writ  did  not  lie  to  prevent  police  court  from  hearing 
civil  action;  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  246,  91 
Pac.  1017,  holding  writ  did  not  lie  to  restrain  condemnation  proceed- 
ing of  which  court  had  jurisdiction  because  court  reserved  quesition 
of  necessity  of  taking  particular  piece  until  after  special  verdict  de- 
termining value  of  whole  tract  per  acre;  Hubbard  v.  Justice's  Court, 
5  Cal.  App.  91,  89  Pac.  865,  writ  did  not  lie  to  prevent  trial  of  action 
in  justice's  court  where  summons  had  not  been  served  and  returned 
within  three  years  from  commencement  of  action;  Johnston  v.  Superior 
Court,  4  Cal.  App.  92,  87  Pac.  212,  writ  did  not  lie  to  prevent  deter- 
mination of  contest  between  rival  applicants  for  letters  of  adminis- 
tration of  decedent's  estate,  over  which  court  had  jurisdiction,  in 
which  questions  of  heirship  were  in^volved;  State  v.  Morse,  27  Utah, 
^40,  75  Pac.  741,  refusing  writ  to  restrain  criminal  proceedings  asked 
on  ground  complaint  aifd  evidence  were  not  submitted  to  county 
attorney  before  warrant  issued. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  959,  960. 

Necessity  of  Bond  by  Onardian  to  make  acts  valid.  See  note,  33  L. 
B.  A.  760. 

84  Gal.  698-606,  24  Pac.  384,  PEOPLE  ▼.  THOMPSON. 

Where  Fixamiuing  Magistrate  Makes  Defective  commitment,  infor- 
mation filed  thereon  is  without  authority  and  should  be  set  aside. 

Approved  in  Ex  parte  Fowler,  5  Cal.  App.  553,  90  Pac.  959,  setting 
aside  information  upon  commitment  which  held  accused  for  offense 
different  from  that  charged  in  information. 

Magistrate  may  upon  Betom  of  Papers  from  superior  court  correct 
defective  commitment. 

Approved  in  Ex  parte  Fowler,  5  Cal.  App.  556,  557,  90  Bac.  961, 
holding  superior  court  had  power  on  setting  aside  information,  because 
not  charging  offense  for  which  prisoner  was  committed,  to  direct  mag- 
istrate to  correct  irregularity  in  order  of  commitment,  and  new 
information  to  be  filed;  People  v.  Kilvington  (Cal.),  36  Pac.  14,  hold- 
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lag  court  could  permit  correction  of  technical  error  for  wMeh  infor- 
mation had  been  set  aedde  and  allow  filing  of  new  information. 

Oonfeaslon  Induced  by  Advice  of  Sheriif  that  it  would  be  better  to 
make  full  disolosure  is  inadmissible. 

Approved  in  People  t.  Loper,  159  Cal.  17,  112  Pac.  724,  rev^ereing 
judgment  of  conviction  for  admission  of  confession  induced  by  threats 
and  coercion;  People  ▼.  SiemAen,  U53  Cal.  394,  95  Pisbc.  865,  holding 
confeesioQi  voluntary  and  admissible;  State  ▼.  Alexander,  109  La.  560, 
33  So.  601,  holding  confession  not  voluntary. 

Distinguished  in  People  v.  Warren,  12  Oal.  App.  732,  108  Pac.  726, 
holding  confeeslon  admitted  was  voluntary. 

Wlien  Confesaioii  Voluntary.    See  note,  18  L.  R.  A.  (n.  s.)  851. 

Section  1222,  Penal  Code,  Requiring  Court  to  admomish  jury  on 
leparation  should  be  strictly  complied  with. 

Approved  in  People  v.  Mau^he^  149  Cal.  266,  86  Bac  192,  holding 
statutory  admonition  should  be  shown  by  record  on  appeal;  People  v. 
McKeehan,  11  Cal.  App.  447,  105  Pac.  274,  holding  failure  to  admonish 
jury  did  not  amount  to  reversible  error;  State  v.  Johnson,  24  S.  D. 
603,  124  N.  W.  852,  and  People  v.  Ye  Foo,  4  Cal.  App.  738,  89  Pac. 
452,  both  holding  where  record  merely  failed  to  ehow  admonition  of 
jury,  court  would  be  presumed  to  have  done  its  duty. 

84  Oal.  607-611,  22  Pac.  1143,  24  Pac.  311,  PEOPLE  ▼.  HARRISON. 

Judgment  not  Void  on  Face  cannot  be  eollaterally  attacked. 

Approved  in  Tuffree  v.  Steame  Ranches  Co.  (Oal.),  54  Pac.  827,  fol- 
lowing rule;  Beyer  v.  Pac  Mutual  Life  Ins.  Co.,  1  Cal.  App.  56,  81 
Pac.  672,  holding  defects  in  affidavit  and  order  for  publication  of 
eummone,  which  were  wrongly  attaiched  to  judgmemt-roll  could  not  be 
considered  in  passing  on  validity  of  judgment;  Estate  of  Welch,  3 
Cof.  Prob.  305,  holding  probate  judgments  could  only  be  vacated  as 
other  judgmenits. 

Relief  from  Judgments  Rendered  on  Publication  of  process.  See 
note,  16  L.  R  A.  361. 

Miscellaneous. — Cited  in  People  v.  Hemme  (Oal.),  "24  Pac.  313,  an^ 
People  V.  Brady  (Cal.),  24  Pac.  313,  both  companion  cases. 

84  Cal  611^15,  22  Pac.  1142,  24  Pac.  313,  PEOPLE  y,  BLAKE. 

Party  Wlio  has  Only  Filed  Application  to  purchase  state  lands  has 
acquired  no  right  which  he  can  transfer  to  another. 

Approved  in  Polk  v.  Sleeper,  158  Cal.  634,  112  Pac.  181,  holding 
deaUi  of  applicant  to  purchase  state  land,  whoee  application  had  noi 
been  approved,  pending  contest  of  right  to  purchase  abated  action. 

Miscellaneoua — Cited  in  People  v.  Hemme  (Cal.),  22  Pac.  1143,  com- 
panion case. 

84  Cal.  634-639,  24  Pac.  295,  PEOPLE  ▼.  HIBERNIA  SAVrNGS  ETC. 
SOCIETY. 

Abandonment  of  Highway  by  Nonuaer,  or  otherwise  than  by  act  of 
authorities.     See  note,  26  L.  R.  A.  454. 

84  Oal.  639-642,  24  Pac.  298,  IPSWITOH  y.  FERNANDEZ. 
New  Trial  for  IMsanaliflcatioa  of  Juror.    See  note,  18  L.  R.  A.  475. 

84  Oal.  642-645,  24  Pac.  296,  8ATERS  ▼.  SUPERIOR  COURT. 

Certiorari  cannot  bo  Employed  to  Prerent  throatened  excess  of 
jurisdiction. 
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Approved  in  St.  Paul  etc.  By.  Co.  y.  Blakemare,  17  N.  D.  7^,  114 
N.  W.  732,  holding  certiorari  did  not  lie  to  review  appealable  order. 

Mificellan^us.— Cited  in  Estate  of  Wittmeier,  118  Cal.  256,  50  Pac. 
393,  to  point  th&t  obedience  of  executor  or  administrator  to  decree  of 
distribution  nuay  be  enforced  by  contempt  proceedings. 

84  Oal.  646-650,  24  Pac.  597,  MAYER  v.  8ALAZAB. 

Positive  Assertion  in  Manner  not  warranted  by  information  of  per- 
son making  it  of  that  which  is  not  true,  though  he  believes  it  true,  is 
fraud. 

Approved  in  Howe  v.  Martin,  23  Okl.  568,  138  Am.  St.  Bep.  840, 
102  Pac.  130,  following  rule. 

84  CaL  661-655,  24  Pac.  290,  PEOPLE  ▼.  TILET. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  43. 

84  Cal.  665-656^  24  Pac.  598,  EX  PARTE  ARMSTRONG. 

Adoption  of  Present  Constitution  and  (General  I«egl8lation  there- 
under has  not  repealed,  by  implication,  provision  of  prior  special  char- 
ters of  municipalities  relating  to  justices  of  peace. 

Distinguished  in  People  v.  Wilmington,  151  Cal.  652,  91  Pac.  526, 
holding  Conetitution  of  1879  did  not  prevent  legislature  from  passing 
special  act  repealing  act  for  int^orporation  of  particular  town  under 
which  no  organization  had  been  effected. 

Release  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  177. 

Decision  Agslnst  Constitutional  Right  as  a  nullity  subject  to  col- 
lateral atUek.    Bee  note,  39  JU  R.  A«  456^ 
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85  Cal.  1-11,  21  Paa  431,  24  Pac.  382,  EVEBSDON  ▼.  MATHEW. 

Decision  of  Court  upon  Former  Appeal  becomee  Iftw  of  case. 

Approved  in  Crocker  v.  Pac.  Lounge  etc.  Co.,  34  Waeh.  198,  75  Pac. 
634^  decision  tha*t  nonsuit  was  improperly  granted  is  conclusive  ou 
subeequemt  appeal  as  to  issue  of  contributory  negligence,  presented  on 
practical'lj  the  same  evidence. 

ConclusiTeness  of  Prior  Decislonfl  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  333. 

Objection  of  Variance  Between  Pleadings  and  proof  must  be  raised 
in  trial  court. 

Approved  in  California  etc.  Cement  Co.  ▼.  Wentworth  Hotel  Co., 
16  Cal.  App.  700,  118  Pac.  106,  reaffirming  rule. 

Pact  Tliat  Deed  is  Made  to  grantee  under  assumed  name  does  not 
affect  his  rights.       n 

Reaffirmed  in  Homan  t.  Wayer,  9  Oal.  App.  1^,  98  Pac.  82. 

85  Cal.  11-36,  20  Am.  St.  Bep.  197,  24  Pac.  707,  9  !■.  B.  A.  376,  LOAIZA 
V.  SUPEBIOB  COXTBT. 

It  will  be  Presumed,  Prima  Pacie,  that  law  of  Mexico  as  to  validity 
and  rescdseion  of  contracts  is  same  as  law  of  this  state. 

Approved  in  Cuba  R.  Co.  v.  Crosby,  170  Fed.  376^,  95  C.  C.  A.  539, 
applying  presumption  to  law  of  Mexico  as  to  recovery  for  personal 
injuries. 

Proof  of  Foreign  Laws  and  Their  Effect.  See  note,  113  Am.  St.  Rep. 
880. 

It  is  Essential  to  Validity  of  Contract  that  consent  be  freely  given. 

Approved  in  Van  Valkenburgh  v.  Oldham,  12  Cal.  App.  574,  108  Pac. 
43,  but  holding  that  facts  showed  such  consent. 

Misrepresentation  of  Valne  of  Property  knowingly  made  entitles 
purchaser  to  rescission. 

Distinguished  in  Craig  v.  Wade,  159  Cal.  173,  112  Pac.  391,  report  la 
cfrcular  to  stockholders  that  corporation  owned  thirty-one  oil  wells, 
worth  fifteen  hundred  dollars  each,  held  to  be  statement  of  opinion. 

Expressloa  of  Opinion  as  Fraud.    See  note,  35  L.  R.  A.  430. 

Court  has  Jurisdiction,  upon  Service  by  publi (Nation,  to  order  return 
of  so  much  of  the  consideration,  fraudulently  procured^  for  property 
in  Mexico  as  remains  within  this  state. 

(501) 
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Approved  in  Morgan  v.  Mutaal  etc.  Ins.  Co.,  16  Cal.  App.  93,  116 
Pac.  3S9,  service  by  publication  confers  jurisdiction  in  action  by  per- 
sonal  representative  of  assignee  of  life  policy  against  nonresident 
beneficiaries;  Tutt  v.  Davis,  13  Cal.  App.  719,  110  Pac.  692,  in  suit 
for  specific  performance  of  contract  to  convey  realty,  defendant  may 
be  summoned  by  publication;  Epperly  v.  Fetguson,  118  Iowa,  49,  91 
N.  W.  816,  suit  for  specific  performance  may  be  brought  by  vendor 
in  court  having  jurisdiction  of  property;  Gassert  v.  Strong,  38  Mont. 
34,  98  Pac.  501,  court  has  jurisdiction  to  enforce  trust  in  realty, 
though  trustee  is  absent  from  state;  Knapp  v.  Golden  Cross,  121  Tenn. 
228,  118  S.  W.  394,  court  has  jurisdiction,  upon  service  by  publica- 
tion on  nonresident  beneficiary  association,  to  prevent  illegal  merger 
of  latter  with  Tennessee  beneficiary  association. 

Distinguished  in  Silver  Camp  Min.  Co.  v.  Dickert,  31  Mont.  500, 
78  Pac.  971,  67  L.  B.  A.  940,  service  of  summons  by  publication  on 
nonresident  defendant  cannot  be  had  in  action  for  specific  perform- 
ance of  contract  to  convey  realty. 

Jmlsdictioa  of  Equity  Over  Salts  affecting  realty  in  another  state 
or  country.     See  note,  69  L.  B.  A.  694. 

Admissibility  of  Oommunications  to  Persons  serving  in  judicial 
capacity.    See  note,  67  L.  B.  A.  945. 

How  Case  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  L.  B.  A.  43. 

Foreign  Judgments.    See  note,  94  Am.  St.  Bep.  552. 

85  Cal.  S&^9,  22  Pac.  968,  24  Pac.  631,  PEOPLE  y.  LBVINE. 

Admission  of  Evidence  of  Experiment  is  entirely  within  discrim- 
ination of  court. 

Approved  in  People  v.  Solani,  6  Cal;  App.  109,  91  Pac.  657,  reject- 
ing evidence  of  experiments  to  determine  powder  marks  made  by 
revolver  fired  at  various  distances,  conditions  not  being  proved  to 
resemble  those  of  case  at  bar;  Spires  v.  State,  50  Fla.  125,  39  So.  182, 
rejecting  evidence  of  experiment  to  determine  whether  person  could 
be  recognized  by  light  from  flash  of  gun;  State  v.  Nowells,  135  Iowa, 
59,  109  N.  W.  1018,  admitting  evidence  of  experiments  to  show  effect 
produced  upon  piece  of  decedent's  shirt  by  shots  fired  from  defend- 
ant's revolver;  St^e  v.  McKowen,  126  La.  1086,  53  So.  356)  fact  that 
accused,  when  asked  to  spell  certain  word  in  order  to  connect  him  with 
authorship  of  incriminating  letter,  declined  to  do  so,  may  be  consid- 
ered; Corbin  v.  United  States,  181  Fed.  302,  admitting  evidence  of 
experiments  to  show  that  whisky  seized  was  not  product  of  particular 
distillery. 

Distinguished  in  Hooker  v.  State,  98  Md.  160,  56  Atl.  394,  where 
evidence  did  not  show  that  arson  was  committed  by  leaving  lighted 
candle  under  counter,  evidence  of  experiment  to  show  light  given  by 
candle  in  that  position  held  inadmissible. 

Experiments  in  Presence  of  Jury.    See  note,  15  L.  B.  A.  223. 

Burden  and  Measure  of  Proof  of  Alibi.    See  note,  41  L.  B.  A.  540. 

85  Cal.  49-50,  24  Pac.  747,  STBOUSE  v.  POLICE  COURT. 

Prohibition  will  not  Lie  to  restrain  police  court  from  proceeding 
with  trial,  where  petitioner  has  plain,  speedy  and  adequate  remedy  by 
appeal. 

Approved  in  Bamberger  v.  Police  Court,  12  Cal.  App.  154^  155,  106 
Pac.  895,  prohibition  will  not  lie  in  superior  court  to  restrain  police 
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coart  from  tiying  aetion  to  recover  price  of  goods  sold;  Hubbard  v. 
Justice's  Court,  5  Cal.  A  pp.  91,  92,  89  Pac.  865,  refusing  to  restrain 
justice  court  from  proceeding  with  trial  where  summons  not  terved 
until  after  expiration  of  three  years;  State  ▼.  Morse,  27  Utah,  339,  75 
Pac.  740,  refusing  to  restrain  criminal  proceedings  on  ground  that  pro- 
cedure leading  up  to  issuance  of  warrant  was  erroneous. 

Disapproved  in  dissenting  opinion  in  Bamberger  y.  Police  Court,  12 
Cal.  App.  160,  107  Pac.  616,  majority  holding  that  prohibition  will  not 
lie  in  superior  court  to  restrain  police  court  from  trying  action  to 
recover  price  of  goods  sold. 

Writ  of  Prohlbitioa.    See  note,  111  Am.  St.  Bep.  952. 

86  OaL  50-66,  24  Pac.  607,  PAGE  y.  LOS  ANQEUS  OOUNTT. 

Miscellaneous. — Cited  in  Bosworth  v.  Shuck,  118  Ky.  462,  81  S.  W. 
241,  mandamus  will  not  lie  to  compel  treasurer  to  pay  warrant  drawn 
against  specified  fund  which  has  been  exhausted;  State  v.  Scales,  21 
Okl.  694,  97  Pac.  588,  freeholders  could  not  pass  ordinance  to  provide 
for  election  of  city  officers  at  same  time  charter  was  voted  upon. 

85  CaL  6a-71,  24  Pac.  723,  FBANElilN  ▼.  SOXTTHEBN  OAUFOBNIA 

MOTOB  BOAD  CO. 

Oontrlbatory  KegUgenco  la  Ordlziarily  QnMtion  for  jury. 

Approved  in  Braly  v.  Fresno  City  By.  Co.,  9  Cal.  App.  431,  99  Pac. 
407,  that  passenger  did  not  use  best  judgment  in  resisting  assault  by 
conductor  of  street-car  not,  of  itself,  contributory  negligence. 

Carrier  most.  Use  Special  Care  where  there  are  no  facilities  for 
receiving  or  discharging  passengers. 

Approved  in  McGovern  v.  Interurban  By.  Co.,  136  Iowa,  20,  125 
Am.  St.  Bep.  215,  111  N.  W.  414,  13  L.  B.  A.  (n.  s.)  476,  passenger 
on  interurban  car  stopping  at  highway  crossings  does  not  assume  risk 
of  alighting  at  more  dangerous  place  than  usual. 

Presumption  of  Exercise  of  Care.    See  note,  116  Am.  St.  Bep.  112. 

86  Cia.  71-76^  24  Pac.  694,  DEMABTIK  ▼.  DEMABTIN. 

Where  Party  Having  Burden  of  Proof  on  issue  offers  no  evidence, 
he  is  not  prejudiced  by  failure  of  court  to  find  thereon. 

Beaffirmed  in  Frantz  v.  Harper  (Cal.),  62  Pac.  603. 

Dnty  of  Probata  Court  to  Set  Apart  Homestead.  See  note,  1  Cof. 
Prob.  219,  556. 

85  CaL  80-86,  24  Pac.  648,  KEBCKHOFF-CCZNEB  MILL  ETC.  CO. 

y.  OLMSTEAD. 

Cessation  of  Labor  upon  Unfinlalied  building  for  thirty  days  is 
equivalent  to  completion,  under  mechanic's  lien  law. 

Distinguished  in  Bobison  v.  Mitchel,  159  Cal.  590, 114  Pac.  988,  under 
statutory  amendment,  owner  who  proceeds  with  work  must  give  re- 
quired notice  of  cessation  from  labor. 

86  Cal  86-89,  24  Pac.  635,  PEOPLE  ▼.  ATHENS. 

A  Prosecution  for  Misdemeanor  Is  Barred  if  information  is  not  filed 
in  superior  court  within  one  year. 

Distinguished  in  Bouse  v.  State,  44  Fla.  154,  32  So.  785,  semble,  that 
proceeding  before  committing  magistrate  by  affidavit  and  warrant 
would  be  commencement  of  prosecution  within  statute  of  limitations. 
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Defendant  may  Demur  to  information  where  it  appearg  upon  its  face 
that  prosecution  is  barred  by  statute  of  limitations. 

Reaffirmed  in  State  v.  Clemens,  40  Mont.  571,  107  Pac.  898. 

Miscellaneous. — Cited  in  Ex  parte  Blake,  155  Cal.  587,  102  Pac.  270, 
section  801,  Penal  Code,  does  not  apply  to  misdemeanors  originally 
triable  in  police  or  justice's  court;  People  v.  Gray,  137  Cal.  268,  70 
Pac.  20,  seduction  is  misd«meanor  where  judgment  is  one  of  fine  or 
imprisonment  in  county  jail;  In  re  O'Shea,  11  Cal.  App.  574,  105  Pac. 
778,  poolselling  is  felony  or  misdemeanor  according  to  mode  of  pun- 
ishment. ^ 

86  Cal.  90-98,  24  Pac.  733,  McFHERSON  ▼.  WESTON. 

It  is  Within  Discretion  of  Court  to  permit  amendment  of  answer 
during  trial. 

Approved  in  Cooke  v.  Cain,  35  Wash.  362,  77  Pac.  684,  amendment 
of  answer  after  plaintiff  had  rested  not  ground  for  reversal  where 
plaintiff  did  not  ask  for  continuance  on  ground  of  surprise. 

Rights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  757,  768. 

85  Cal.  98-102,  24  Pac.  634,  IN  RE  ESCHRICH. 

Refusal  of  Court  to  Hear  Evidence  is  not  ground  for  reversal  where 
there  is  no  formal  offer  to  prove  or  any  question  asked  and  not  allowed. 

Reaffirmed  in  People  v.  Casselntan,  10  Gal.  App.  238,  101  Pac  695. 

Idability  of  EzecutoiB  or  Trustees  for  compound  interest.  See 
note,  29  L.  B.  A.  635.  ,    . 

85  CaL  108-109,  24  Pac.  659,  COHN  v.  COHN. 
Divorce  for  Insanity.    See  note,  34  L.  B.  A.  164. 

85  Cal.  110-115,  20  Am.  St.  Rep.  213,  24  Pac.  613,  BX7RK8  v.  DAVIBS. 

Vendor  of  Option  to  Purchase  must  be  ready  at  all  times  to  convey 
good  title. 

\Approved  in  Cabrera  v.  Payne,  10  Cal.  App.  678,  108  Pac.  177,  where 
vendors  had  ninety  days  within  which  to  perfect  title,  cause  of  action 
immediately  accrued  where  destruction  of  records  made  performance 
impossible;  Primm  v.  Wise,  126  Iowa,  534,  102  N.  W.  429,  where  vendor 
in  contract  to  sell  realty  at  given  date  had  only  option  to  purchase  a 
month  later,  vendee  could  rescind;  Weitzel  v.  Leysoh,  23  S.  D.  376, 
121  N.  W.  872,  after  time  allowed  vendors  to  procure  title  to  lands, 
right  to  rescind  would  be  same  as  if  they  had  contracted  claiming  to 
be  owners;  Walsh  v.  Colvin,  53  Wash.  315,  101  Pac.  1088,  wheer  pur- 
chase price  is  tendered  at  proper  time,  vendee  does  not  have  reason- 
able time  to  deliver  deed,  if  he  has  no  title;  Sutthoff  v.  Maruca,  57 
Wash.  105,  106  Pac.  633,  where  vendor  cannot  convey  good  title  at 
time  stipulated,  vendee  may  rescind  without  tendering  unpaid  pur- 
chase money. 

Distinguished  in  Backman  v.  Park,  157  Cal.  612,  137  Am.  St.  Bep. 
153,  108  Pac.  688,  where  vendor  agreed  to  convey  property  within 
given  time  and  did  so,  it  is  immaterial  that  she  did  not  have  title  at 
time  contract  was  made. 

Vendor  of  Real  Estate,  though  not  absolute  owner,  may  be  given 
reasonable  time  within  which  to  procure  title. 
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AppTOTed  in  Farnum  ▼.  Clarke,  148  Cal.  618,  84  Pae.  170,  specific 
performance  may  be  granted,  as  to  land  selected  in  lien  of  land  within 
forest  reseryation;  Boyal  t.  Dennison  (Cal.),  38  Pac.  41,  in  contract 
for  exchange  of  land,  one  who  is  unable  to  convey  cannot  object  to 
tender  of  conveyance  by  other  on  condition  that  price  fixed  in  con- 
tract be  paid;  Day  v.  Mount  in,  137  Fed.  762,  763,  70  C.  C.  A.  190,  ven- 
dor may  specifically  enforce  contract  for  sale  of  land  though  he  did 
not  have  title,  where  fact  was  known  to  parties  and  he  acquired  title 
before  time  for  performance;  Provident  Loan  &  Trust  Co.  v.  Mcintosh, 
68  Kan.  462,  75  Pac.  501,  one  having  interest  in  land  and  control  of 
title  may  contract  to  convey  it  by  warranty  deed;  Donovan  v.  Han- 
auer,  32  Utah,  326,  90  Pac.  572,  fact  that  vendor  did  not  have  good 
title  to  all  of  mining  claims  at  time  of  agreement  or  when  first  in- 
stallment due,  would  not  justify  vendee  in  refusing  to  pay  latter. 

85  OaL  116-118,  24  Pac.  644,  BXJEUi  ▼.  EMEBIOH. 

AppUcatlon  to  Set  Aside  Judgment  is  directed  to  sound  legal  dis- 
cretion of  trial  court. 

Approved  in  Mitchell  v.  California  etc.  S.  8.  Co.,  156  Cal.  579,  105 
Pac.  592,  default  excused  by  illness  and  stress  of  business  on  part  of 
counsel,  together  with  mistake  of  law  by  his  clerk;  Haynes  v.  Back- 
man  (Cal.),  31  Pac.  746,  setting  aside  foreclosure  sale  where  failure 
of  mortgagee  to  bid  had  resulted  in  inadequate  price;  Pittock  v.  Buck, 
15  Idaho,  62,  96  Pac.  213,  where  petitioner  for  intervention  relied  upon 
statements  of  court  as  to  time  during  which  no  further  proceedings 
would  be  taken. 

85  Cal.  119-122,  24  Pac.  633,  ESTATE  OF  BELXi.       ^ 

Remedy  of  Landlord  upon  Abandonment  of  Premises.  See  note,  13 
L.  R.  A.  (n.  s.)  402. 

85  CaL  122-lSO,  24  Pac.  642,  KELLY  ▼.  BCATLOCE. 

Oonversion  of  Pledged  Property  by  Invalid  Sale.  See  note,  43  L. 
R.  A.  746,  759. 

Assignee  of  Mortgage  as  Collateral  Security,  who  forecloses  and 
purchases  property,  as  trustee  for  assignor.  See  note,  7  L.  B.  A.  (n.  s.) 
1097. 

Authority  of  Pledgee  to  Compromise  Obligations  held  as  collateral. 
See  note,  28  L.  R.  A.  (n.  s.)  981. 

85  Oal.  131-183,  24  Pac.  658,  BARNARD  ▼.  LLOYD. 

Allegation  That  Contract  was  Made  will  be  construed  to  mean  that 
it  was  in  writing  where  the  law  requires  it  to  be  so. 

Reafiirmed  in  Morrow  v.  Norton  (Cal.),  38  Pac.  953. 

Creation  and  Conveyance  of  Easements  Appurtenant.  See  note,  136 
Am.  St.  Rep.  697. 

Ghrants  of  Easements  by  Implication.  See  note,  122  Am.  St.  Rep. 
209. 

Easements  Created  by  Severance  of  Tract  with  apparent  benefit 
existing.     See  note,  26  L.  R.  A.  (n.  s.)  352. 

Appurtensaces.    See  note,  81  Am.  St.  Rep.  767,  769. 

86  OaL  137-142,  24  Pac  638,  WALKERLY  y.  BACON. 

Equity  will  ^;nforce  Trust  Against  Executor  of  deceased  trustee. 
Approved  in  Austin  v.  Wilcoxson,   149   Cal.   27,  84  Pac.  418,  but 
holding  that  complaint  did  not  allege  trust. 
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One  Wbo  Files  Allowance  of  Part  of  claim  against  estate  Is  not 
estopped  to  sue  for  portion  disallowed. 
Reaffirmed  in  Haub  y.  Leggett,  100  Cal.  406,  117  Pac.  558. 

86  Oal.  142-147,  24  Pac.  669,  PENDLETON  ▼.  OUNE. 

Damages  from  Loss  of  Business  opportunity  caused  by  failure  to 
ibake  abstract  of  title  in  time  are  too  remote. 

Approved  in  Pacific  Club  v.  Commercial  etc.  Co.,  12  Cal.  App.  509, 
107  Pac.  7S1,  loss  not  caused  directly  or  indirectly  by  earthquake 
which  broke  water  mains  and  prevented  extinguishing  of  fire. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract.  See 
note,  53  L.  R.  A.  55. 

Firm  Name  Disclosing  Surnames  only  of  partners  is  not  "fictitious 
name." 

Approved  in  Wilson  ▼.  Yegen  Bros.,  38  Mont.  510,  100  Pac.  615, 
Patterson  Furniture  Co.  v.  Byers,  17  Okl.  636,  638,  89  Pac.  1115, 
1116,  Walker  v.  Stemmel,  15  N.  D.  488,  107  N.  W.  1083,  and  Bovee 
▼.  De  Jong,  22  a  D.  164,  11«  N.  W.  83,  all  reaffirming  rule. 

86  Cat  148-151,  24  Pac.  612,  PEIET  ▼.  DE  LA  MONTANOA. 

Actions  for  Which  SareUes  on  Official  Bonds  are  liable.  See  note^ 
91  Am.  St.  Rep.  557. 

86  Cal.  151-154,  24  Pac.  641,  IN  BE  ABaUELLO. 

Failure  to  State  in  Petition  for  sale  of  real  property  whether  same 
was  separate  or  community  is  remedied  by  statement  in  order  di- 
recting sale. 

Distinguished  in  Estate  of  Cook,  137  Cal.  189,  69  Pac.  970,  on 
direct  attack  upon  sufficiency  of  petition  for  sale  of  real  estate, 
order  will  not  supply  defects  in  petition. 

Statute  of  Limitations  Does  not  Bun,  pending  administration, 
against  claim  which  has  been  allowed. 

Approved  in  In  re  Tuohy's  Estate,  33  Mont.  247,  83  Pac.  491,  re- 
affirming rule;  Shively  v.  Harris,  5  Cal.  App.  515,  90  Pac.  971,  where 
judgment  has  been  recovered  against  administrators,  limitations  do 
not  run  against  it  pending  administration. 

86  Oal.  165-170,  24  Pac  738,  SPOTTS  v.  HANLET. 

Specifications  must  State  Particulars  in  which  evidence  Is  insuf- 
ficient to  justify  decision. 

Approved  in  Love  v.  Anchor  Raisin  Vineyard  Co.  (Cal.),  45  Pac. 
1046,  specifications  as  to  what  evidence  shows  or  does  not  show  are 
insufficient. 

The  Purpose  of  Specifications  of  insufficiency  is  tp  direct  atten- 
tion of  court  and  counsel  to  particulars  relied  upon  by  moving 
party. 

Approved  in  dissenting  opinion  in  Smith  Table  Co.  ▼.  Madsen,  30 
Utah,  317,  84  Pac.  892^  majority  holding  specification  of  errors  need 
not  be  made  and  settled  in  bill  of  exceptions. 

Failure  to  Find  upon  Material  Issue  may  be  considered  upon  as- 
signment that  decision  is  against  law. 

Reaffirmed  in  Brown  v.  Macey,  13  Idaho,  455,  90  Pac.  341^  and 
Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  4,  88  Pac.  671. 
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Tltl«  Vests  in  H«ir,  Subject  Only  to  right  of  adminiatrator  to  dis- 
pose of  land  to  pay  debts. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  562,  heir 
may  bring  action  against  third  person,  regardless  of  whether  estate 
has  been  settled. 

85  Oal.  174-176,  24  Pac.  722,  PEOPIiE  ▼.  STEWABT. 

Upon  Trial  for  Assault  With  Intent  to  commit  rape  upon  girl  less 
than  fourteen  years  old,  evidence  of  lewd  conduct  with  other  girls 
is  inadmissible. 

Reaffirmed  in  State  ▼.  Williams,  36  Utah,  ^1,  103  Pac.  253. 

Distinguished  in  People  v.  Smith,  13  Cal.  App.  630,  110  Pae.  834, 
such  evidence  admissible  where  it  may  have  referred  to  prosecutrix. 

86  OaL  177-190,  24  Pac.  729,  MOBE  ▼.  OALKIKS. 

Sale  Under  Ttust  Deed  for  More  than  amount  due  may  be  enjoined. 

Approved  in  Curtin  v.  Krohn,  4  Cal.  App.  134,  135,  136,  87  Pac. 
244,  245,  where  trustee  refuses  to  execute  trust,  beneficiaries  may 
sue  to  have  respective  rights  of  parties  adjusted  and  property  sold; 
Ekeberg  v.  Mackay,  114  Minn.  504,  131  N.  W.  789,  substantial  over- 
statement of  mortgage  debt  in  notice  of  sale  is  ground  for  injunction. 

Contract  of  One  Non  Compos  Mentis  is  not  void  where  he  was  not 
"entirely  without  understanding." 

Approved  in  Bipperdan  v.  Weldy,  149  Cal.  673,  87  Pac.  279,  finding 
that  grantor  "fully  understood  the  transaction''  involves  inference 
that  he  was  not  "entirely  without  understanding";  Maionchi  v. 
Nicholini,  1  Oal.  App.  693,  694,  695,  696,  82  Pac.  1053,  1054,  complaint 
asking  rescission  on  ground  that  plaintiff  was  of  unsound  mind 
cannot  be  amended  to  allege  that  he  was  entirely  without  understand- 
ing; Ratiff  V.  Baltzers,  13  Idaho,  159,  89  Pac.  73,  insane  person 
held  to  have  been  competent  to  make  contract  sued  upon. 

Validity  of  Deed  of  Insane  Person*    See  note,  19  L.  B.  A.  491. 

Person  of  Unsound  Mind  cannot  rescind  contract  unless  he  restores 
or  offers  to  restore  consideration  received. 

Approved  in  Coburn  v.  Raymond,  76  Conn.  489,  100  Am.  St.  Bep. 
1000,  57  Atl.  117,  incompetent,  suing  to  avoid  conveyance  made  to 
person  acting  in   good  faith,  must  first  return   consideration. 

Miscellaneous. — Cited  in  Younger  v.  Moore,  155  Cal.  772,  103  Pac. 
224,  instrument  held  to  be  valid  trust  deed  rather  than  mortgage; 
Baldwin  v.  Hart,  136  Cal.  230,  68  Pac.  701,  to  point  that  where 
simple  contract  is  made  for  purely  money  consideration,  no  greater 
judgment  can  be  recovered  than  amount  actually  paid,  with  stipulated 
interest. 

85  Oal.  191-196,  24  Pac.  729,  ABZAOA  ▼.  VnJ.ATiBA. 

Damages  may  be  Becovered  for  time  and  money  spent  in  pursuit 
of  property. 

Approved  in  Lothrop  ▼.  Golden  (Cal.),  57  Pac.  397,  and  Cain  ▼. 
Cody   (Cal.),  29  Pac.   779,  both  reaflSrming  rule. 

86  Cal.  196-203,  24  Pac.  735,  WEYSE  ▼.  CBAWFOBD. 

All  Proceedings  for  Assessment  of  property  and  collection  of  taxes 
are  in  invitum   and   must  be  stricti  juris. 

Approved  in  Guptill  v.  Kelsey,  6  Cal.  App.  43,  91  Pac.  412,  ap- 
plying rule  to  tax  levied  by  sanitary  district. 
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Goods  Stored  in  Warehouse  are  not  subject  to  arbitrary  assess* 
ment  to  warehouseman. 

Approved  in  State  v.  Nortbern  Pac.  Ry.  Co.,  95  Minn.  47,  103 
N.  W.  733,  foreign  railway  company,  upon  which  no  demand  has 
been  made  for  listing  of  credits,  may  deduct  its  indebtedness  from 
such  credits. 

Distinguished  in  Title  Guaranty  etc.  Co.  v.  Los  Angeles,  3  Cal. 
App.  620,  86  Pac.  845,  money  received  by  title  company  from  pur- 
chaser of  real  estate  and  deposited  in  banks  pending  search  of  title 
is  properly  assessable  to  company. 

85  Oal  20&<208,  24  Pac.  715,  SOHNEIDSB  ▼.  BBOWN. 

Since  Verdict  of  Jury  In  Equity  Case  is  merely  advisory,  error 
in  Instructions  is  immaterial. 

Approved  in  Grand  Central  Min.  Co.  y.  Mammoth  Min.  Co.,  29 
Utah,  572,  83  Pac.  676,  reaffirming  rule. 

Injunction  Against  Trespass  on  Bealty.  See  note,  99  Am.  St.  Bep. 
743. 

85  Cal.  208-214,  24  Pac.  747,  EX  PABTE  CHBISTENSEN. 

A  Mtmicipal  Ordinance  is  a  Law  of  the  state  within  section  435, 
Penal  Code. 

Approved  in  In  re  Miller,  13  Cal.  App.  566,  110  Pac.  139,  Ex  parte 
Sweetman,  5  Cal.  App.  579,  90  Pac.  1070,  and  Ex  parte  Bagshaw,  152 
Cal.  703,  93  Pac.  865,  all  reaffirming  rule;  County  of  Plumas  v. 
Wheeler,  149  Cal.  768,  87  Pac.  913,  applying  rule  to  county  ordinance 
imposing  license  tax  upon  sheep  grazing. 

If  Invalid  Part  of  Law  or  Ordinance  is  distinctly  separable  from  the 
remainder,   the   latter   may   stand. 

Approved  in  In  re  Hallawell,  8  Cal.  App.  565,  97  Pac.  321,  part 
of  act  regulating  sale  of  poisons,  which  gives  state  board  of  pharmacy 
power  to  establish  rules  in  matter,  is  separable  from  remainder. 

Governing  Power  may  Altogether  Prohibit  liquor  traffic,  or  im- 
pose such  conditions  thereon  as  it  pleases. 

Approved  in  Ex  parte  Fedderwitz  (Cal.),  62  Pac.  940,  941,  up- 
holding ordinance  prohibiting  sale  or  'giving  away  of  spirituous 
liquors  except  on  physician's  prescription;  Ex  parte  Holmquist  (Cal.), 
27  Pac.  1100,  upholding  ordinance  making  issuance  of  liquor  license 
dependent  upon  permission  of  'police  commission  and  approval  of 
adjacent  property  owners;  Eitz  v.  Lightston,  10  Cal.  App.  689,  103 
Pac.  364,  upholding  ordinance  providing  that  bar  license,  in  certain 
parts  of  city,  should  be  granted  only  to  hotels;  Denton  v.  Yann, 
8  Cal.  App.  681,  97  Pac.  676,  677,  upholding  county  ordinance  for- 
bidding sale  of  liquor  in  all  precincts  outside  of  incorporated  cities, 
except  when  voters  decide  otherwise;  In  re  Hallawell,  8  Cal.  App. 
56<5,  97  Pac.  3^21,  upholding  statute  forbidding  sale  of  opium  or  its 
compounds  save  on  prescription;  Ex  parte  Murphy,  8  Cal.  App.  446, 
97  Pac.  201,  sustaining  ordinance  forbidding  maintenance  of  billiard 
or  pool  tables  for  public  use;  Davis  v.  Board  of  Education,  7  Cal. 
App.  575,  95  Pac.  172,  upholding  ordinance  forbidding  issuance  of 
saloon  license  when  majority  of  voters  in  precinct,  living  within 
one  mile  of  proposed  saloon,  protest;  Ex  parte  Mogensen,  5  Cal.  App. 
r)97,  90  Pac.  1064,  upholding  town  ordinance  prohibiting  liquor  traffic; 
Keed  v.  Collins^  5  Cal.  App.  499^  90  Pac.  975,  upholding  ordinance 
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leaving  issuance  of  liqnor  license  to  discretion  of  board  of  super- 
visors; In  re  Kidd,  5  Cal.  160,  89  Pac.  987,  upholding  ordinance  for- 
bidding sale  of  liquor  except  by  hotel-keepers  as  part  of  regular 
meal;  State  v.  Calloway,  11  Idaho,  736,  114  Am.  St.  Bep.  285,  84 
Pac.  32,  4  L.  B.  A.  (n.  s.)  100,  sustaining  ordinance  closing  saloons 
between  midnight  and  6  A.  M.  and  on  Sundays;  Boomershine  v. 
Uline,  159  Ind.  502,  65  N.  E.  514,  upholding  statute  prohibiting 
issuance  of  liquor  license  where  remonstrance  is  signed  by  majority 
of  voters  in  iownship;  Baton  Bouge  v.  Butler,  11*8  La.  76,  42  So. 
651,  upholding  city  ordinance  requiring  applicant  for  liquor  license 
to  procure  written  assent  of  majority  of  property  owners  in  im- 
mediate vicinity;  New  Orleans  v.  Macheca,  112  La.  562,  36  So.  591, 
upholding  charter  provision  that  liquor  license  shall  not  be  granted 
save  on  petition  of  majority  of  householders  or  property  owners 
within  three  hundred  feet  of  proposed  location;  People  v.  Case, 
153  Mich.  101,  116  N.  W.  560,  18  L.  B.  A.  (n.  s.)  657,  upholding 
ordinance  forbidding  persons  licensed  to  sell  liquor  to  permit  females 
to  resort  to  their  places  of  business;  Burke  v.  Collins,  18  S.  D.  194, 
99  N.  W.  1113,  upholding  statute  empowering  county  commissioners 
to  refuse  bond  for  liquor  license  of  applicant  known  to  be  unfit 
person;  Orainger  v.  Bouglas  Park  Jockey  Club,  148  Fed.  530,  532, 
542,  78  C.  C.  A.  199,  upholding  statute  creating  state  racing  com- 
mission and  regulating  racing  of  running  horses. 

Power  of  Mnnicipality  to  Begnlate  Dealing  in  intoxicating  liquors. 
See  note,  114  Am.  St.  Bep.  298,  299,  301,  302,  304. 

Power  of  Municipality  to  Ponisli  Acts  already  covered  by  statute. 
See  notes,  110  Am.  St.  Bep.  151;  17  L.  B.  A.  (n.  s.)  62. 

Test  of  Validity  of  Municipal  Ordinance  as  denying  equal  protec- 
tion of  the  laws.    See  note,  123  Am.  St.  Bep.  41. 

Power  to  Make  Particular  Use  of  Property  conditional  upon  con- 
sent.    See  notps,  8  L.  B.  A.   (n.  s.)   979;  9  L.  B.  A.  (n.  s.)   661. 

85  Cal.  219-230,  20  Am.  St.  Bep.  217,  24  Pac.  645,  AI.TA  liAND  ETC. 
CO.  ▼.  HANCOCK. 

As  Par  as  Title  to  Beal  Property  is  Concerned,  prescription  and 
limitation   are   convertible   terms. 

Approved  in  tV^utchumna  Water  Co.  v.  Bagle,  148  Cal.  764,  84  Pac. 
165,   reaffirming   rule. 

Bight  of  Biparlan  Proprietor  is  appurtenance  which  may  be  ex- 
'tinguished  by  prescription. 

Approved  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  423, 
109  Pac.  901,  riparian  rights  may  be  condemned  for  purpose  of 
generating  electricity  to  furnish  power  and  light. 

Prescriptive  Title  to  Water.  See  note,  93  Am.  St.,  Bep.  712,  717, 
718,  719,  722,  728,  730. 

To  be  Adverse,  Bight  to  Water  must  be  asserted  with  knowledge 
and  acquiescence  of  prior  claimant,  be  uninterrupted,  and  have  so 
invaded  his  rights  as  to  give  him  ground-  of  action. 

Approved  in  Bichard  v.  Hupp  (Cal.),  37  Pac.  921,  where  flume 
was  built  as  adjunct  of  quartz-mill,  evidence  that  mill  was  no 
longer  operated  is  admissible  to  show  abandonment  of  prescriptive 
easement;  Alper  v.  Tormey,  7  Cal.  App.  10,  93  Pac.  403,  after  parol 
sale  of  right  of  way  for  spur  track,  grantee  thereof  held  adversely 
to   grantor;    Jobling   v.   Tuttle,    75   Kan.   364,   89   Pac.   704,   use   of 
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mineral  flpring^  which  did  not  deprive  owner  of  his  rights  held  not 
to  be  adverse;  Talbott  v.  Butte  City  Water  Co.,  29  Mont.  26,  73 
Pao.  1113,  no  use  of  water  is  adverse  unless  it  deprives  prior  ap- 
propriator  of  it  when  he  has  actual  need  of  it;  Anderson  v.  Bassman, 
140  Fed.  26,  so  long  as  use  of  water  by  defendants  did  not  deprive 
plaintiffs  of  amount  to  which  they  were  entitled,  statute  of  limita- 
tions did  not  run. 

Necessity  of  Color  of  Title,  not  Expressly  Made  a  condition  by 
statute,  in  adverse  possession.    See  note,  15  L.  B.'A.  (n.  s.)  1185. 

Use  of  Water  by  Trespasser  confers  no  rights. 

Approved  in  Prentice  v.  McKay,  38  Mont.  118,  9^  Pae.  1083,  one 
cannot  go  upon  private  property  of  another  to  make  appropriation 
of  water,  except  by  condemnation  proceedings;  Seawerd  v.  Pac. 
Livestock  Co.,  49  Or.  161,  88  Pac.  965,  semble,  that  trespasser  who 
diverts  water  for  irrigation  makes  it  appurtenant  to  land  benefited; 
Avery  v.  Johnson,  59  Wash.  334,  109  Pac.  1029,  no  right  of  appro- 
priation in  waters  can  be  acquired  by  one  illegally  occupying  land 
in  Indian  reservation. 

All  Land  Bordering  on  Streams,  held  by  same  title,  is  riparian. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  331,  88 
Pac.  980,  11  L.  B.  A.  (n.  s.)  1062,  where  riparian  owner  conveys 
part  of  land  not  contiguous  to  stream,  he  thereby  cuts  it  off  from 
participation  in  use  of  stream,  unless  conveyance  declares  to  the 
contrary;  Hercules  Water  Co.  v.  Fernandez,  5  Cal.  App.  735,  91 
Pac.  404,  measurement  of  damages  in  eminent  domain  by  running 
foot  is  improper. 

Wliat  is  Blparlan  Land.    See  note,  11  L.  Bw  A.  (n.  s.)  1065. 

Bights  of  Biparian  Owners.    See  note,  87  Am.  St.  Bep.  647. 

Abandonment  or  Loss  of  Bights  of  Prior  Appropriators  of  water. 
See  note,  30  L.  B.  A.  267. 

Liability  of  Water  Companies.    See  note,  81  Am.  St.  Bep.  .4^,  495. 

85  OaL  231-237,  24  Pac.  629,  PEOPLE  V.  ADAH& 

Homicide  by  Official  Action  or  by  Officers  of  justice.  See  note, 
67  L.  B.  A.  297,  298,  304,  306,  30A. 

85  Cal.  238-251,  24  Pac.  718,  PEOPLE  ▼.  OUNN. 

Where  Constitntional  Provision  is  Mandatory,  mode  is  measure  of 
power. 

Approved  in  State  v.  Scales,  21  Okl.  693,  97  Pac.  587,  board  of 
freeholders  had  no  right  to  pass  ordinance  providing  for  election 
of  officers  at  same  time  charter  was  voted  upon. 

86  CaL  251-270,  24  Pac.  649,  858,  9  I*.  &.  A.  487,  WALDBON  T. 

WALDBOir. 

Extreme  Cruelty  is  Sudi  Conduct  as  produces  bodily  harm  or  ill- 
health   or   apprehension   thereof. 

Approved  in  Bing  v.  Bing,  118  Ga.  194,  44  S.  E.  866,  62  L.  B.  A. 
878,  habitual  and  intemperate  lise  of  morphine  is  not  such  "cruel 
treatment"  as  will  constitute  ground  for  divorce;  Bartlett  v.  Bartlett, 
13  Haw.  710,  false  and  malicious  charges  of  adultery  may  amount 
to  extreme  cruelty. 

Making  Charges  of  Adultery  as  ground  for  divorce.  .See  note,  18 
L.  B.  A.  (n.  s.)  307. 
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85  Oal.  270-274,  24  Pac  713,  80HEESEB  ▼.  CUDDY. 

Actual  Possesaian  by  Lesaee  under  unrecorded  lease  is  sufficient 
to  put  purchaser  on  inquiry. 

Approved  in  Austin  v.  Pulschen  (Gal.))  30  Pac.  800,  possession  of 
unpaid  vendor  is  sufficient  to  put  mortgagor  on  inquiry  as  to  vendor's 
lien. 

Effect  of  PoaaesBlon  of  Baal  Property,  as  notice.  See  notes,  104 
Am.  St.  Bep.  348;  13  L.  B.  A.  (n.  s.)  54,  56,  57,  58,  97. 

85  OaL  274-276,  20  Am.  St.  Bep.  226,  24  Pac.  737,  0  L.  &.  A.  482, 
EX  PABTE  KUBACK. 

Ordinance  Forbidding  Employment  of  Chinese  on  municipal  work, 
or  any  person  more  than  eight  hours  a  day,  is  invalid. 

Approved  in  Cleveland  v.  Clements  Bros.  Construction  Co.,  67 
Ohio  St.  222,  93  Am.  St.  Bep.  670,  65  N.  E.  891,  50  L.  B.  A.  775, 
statute  limiting  hours  of  labor  of  persons  employed  upon  public 
work  is  void. 

Distinguished  in  State  v.  Muller,  48  Or.  253,  190  Am.  St.  Bep. 
905,  85  Pac.  856,  upholding  law  restricting  labor  of  females  em- 
ployed in  factories  to  ten  hours  a  day. 

Disapproved  in  Keefe  v.  People,  37  Colo.  321,  87  Pac.  792,  8  L. 
B.  A.  (n.  s.)  131,  upholding  statute  restricting  hours  of  labor  on 
works  of  public  improvement. 

Limitation  of  Hours  of  Labor  on  public  work.    See  note,  8  L.  B. 

A.  (n.  s.)   134. 

Statutory  Limitation  of  Hours  of  Labor.    See  notes,  65  L.  B.  A. 
51;  19  L.  B.  A.  142. 
Police  Power  to  Protect  Healtb  of  Employees.    See  note,  82  L. 

B.  A.  854. 

85  Cal.  280-291,  24  Pac.  743,  TOLMAN  T.  SMTTH. 

Superior  Court  of  County  does  not  lose  jurisdiction  from  creation 
of  another  county  within  its  boundaries. 

Distinguished  in  Pope  v.  State,  124  Ga.  808,  110  Am.  St.  Bep. 
197,  53  S.  E.  387,  criminal  ease  which  aroee  within  limits  of  new 
,eounty  cannot  be  tried  in  court  of  original  county  where  timely 
objection  is  made. 

Wbere  Tbere  Is  No  Evidence  as  to  law  of  another  state,  it  will 
be  presumed  that  it  is  the  same  as  law  of  this  state. 

Approved  in  Allen  v.  Allen  (Cal.),  27  Pac.  32,  applying  rule  to 
statute  of  limitations. 

Prior  to  Act  of  1889,  the  Presumption  was  that  property  acquired 
by  either  spouse  by  purchasis  during  marriage  was  community  prop- 
erty. 

Beaffirm«d  in  Estate  .of  Schade,  4  Cof .  P^ob.  442. 

Distinguished  in  Nilson  v.  Sarment,  153  CaL  527,  532,  126  Am. 
St.  Bep.  91,  96  Pac.  316,  318,  under  amendment  of  1889,  presump- 
tion is,  as  to  property  thereafter  acquired,  that  conveyajice  to  mar- 
ried woman  vests  title  in  her  as  her  separate  property. 

Where  One  Mortgage  Is  Substituted  for  another,  equity  wiU  keep 
the  first  alive  when  interest  of  justice  requires  it. 

Approved  in  Collins  v.  Davis,  132  N.  C.  113,  43  S.  E.  582,  enforc- 
ing original  mortgage  where  new  mortgage  was  invalid  as  to  third 
parties   because   of   failure   to    record   deed;    dissenting   opinion   in 
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Stuart  V.  Hauser,  9  Idaho,  79,  72  Pac  728,  majority  holdmg  that 
finding,  on  conflicting  evidence,  that  deed  absolute  on  its  face  was 
not  intended  as  mortgage,  will  not  be  disturbed. 

85.  OaL  291-300,  24  Pac  661,  OBOUTT  ▼.  PAOIFIO  COAST  BY.  CO. 

Fact  Tliat  Cattle  Injared  by  BaUroad  Train  were  at  large  con- 
trary to  law  was  not  contributory  negligence. 

Approved  in  France  v.  Salt  Lake  &  O.  By.  Co.,  31  Utah,  306,  88 
Pac.  2*1,  allowing  recovery  where  cow  killed  was  not  at  large  by 
willful  act  of  owner. 

OxM  has  Bigbt  to  Assume  that  required  statutory  signals  will  be 
given  by  railroad  train  before  reaching  crossing. 

Approved  in  Scott  v.  San  Bernardino  Valley  etc.  Co.,  152  Cal. 
611,  93  Pac.  679,  applying  rule  in  action  arising  from  collision  be- 
tween street-car  and  buggy;  dissenting  opinion  in  Hutson  v.  Southern 
California  By.  Co.,  150  Cal.  707,  89  Pac.  1096,  majority  holding 
that  person  approaching  railroad  crossing  is  not  entitled  to  assume 
that  persons  operating  train  will  not  be  negligent. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring 
it.     See  note,  9  Ia  B.  A.  (n.  s.)  339,  342,  366. 

Miscellaneous. — Cited  in  Vance  v.  Atchison  etc.  By.  Co.,  9  Cal. 
App.  23,  98  Pac.  42,  road  intended  for  use  in  connection  with 
lime-kiln  is  road  at  which  crossing  locomotive  whistle  must  be 
blown  under  Civil  Code,  section  486. 

85  Cal.  300-304,  24  Pac  664,  PEOPIVB  ▼.  LEE  FOOK. 

If  Doubt  Arises  as  to  Sanity  of  accused  at  trial,  court  must  sub- 
mit issue  to  a  jury.  ^ 

Approved  in  Marshall  v.  Territory,  2  Okl.  Cr.  145,  101  Pac.  142, 
inquiry  to  be  submitted  to  jury  is  whether  accused  is  mentally 
competent  to  make  rational  defense. 

Evidence  of  Sanity  of  Accuaed  before  and  after  commission  of 
offense   charged   is   admissible. 

Approved  in  People  v.  Willard,  150  Cal.  550,  89  Pac.  127,  admit- 
ting defendant's  petition   for   habeas   corpus   and   his   testimony   on 
hearing  thereof;   People  v.  Kirby,  15   Cal.   App.  271,   114  Pac.   797,* 
evidence  of  defendant's  insanity  at  time  of  trial  is  admissible  as 
tending  to  show  prior  insanity. 

Insanity  at  Time  of  Trial  is  no  defense. 

Beaffirmed  in  People  v.  Kirby,  15  Cal.  App.  271,  114  Pac.  797. 

Insanity  After  Oommisaion  of  Criminal  Act.  See  note,  38  L.  B. 
A.  582,  584. 

85  Oal.  309-313,  24  Pac.  742,  EX  PABTE  EEIL. 

Prisoner's  Bight  to  Discharge  on  Habeas  Corpus  after  commitment 
and  before  trial.     See  note,  100  Am.  St.  Bep.  35. 

Beleaae  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  197. 

Miscellaneous. — Cited  in  Ex  parte  Miller  (Cal.),  24  Pac.  743. 

85  Cal.  313-321,  24  Pac.  663,  ADAIB  ▼.  WHITE;  8.  C,  34  Pac.  338. 
In  Determining  Boundaries  of  Patent,  courses  and  distances  must 
yield  to  natural  objects  or  monuments. 
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Approved  in  Hatcher  ▼.  Bichmond  ft  Clies.  Bay  By.  Co.,  109  Ya. 
363,  63  8.  E.  1001,  but  holding  inconsistency  between  monuments 
and  courses  and  distances  not  shown. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  997. 

86  OaL  322-928,  24  Pac.  636,  McIiATTOHIJN  ▼.  OLAXJSSN. 
BBcrowB.    See  note,  130  Am.  St.  Bep.  958. 

86  Cal.  329-332,  20  Am.  St.  Beik  228,  24  Pac.  610,  9  L.  B.  A.  4dl» 
METZ  y.  OALIFOBNIA  SOUTHEBK  B.  B.  OO. 

Liability  for  Loss  of  Baggage.    See  note,  99  Am.  St.  Bep.  350. 

Intemrban  Bailroad  as  Ck>ntrolIed  by  G^eneral  Law  in  regard  to 
operation  of  railroads  as  carriers  of  passengers.  See  note,  67  L. 
B.  A.  646. 

86  Oal.  333-343^  24  Pac.  603^  PEOPLE  ▼.  TOALw 

Inferior  Courts  cannot  be  Established  by  municipal  charter. 

Approved  in  Fleming  v.  fiance,  153  Cal.  164,  94  Pac.  621,  pro- 
Tision  in  charter  establishing  police  court  not  validated  by  subse- 
quent amendment  to  constitution;  Qraham  v.  Fresno,  151  Cal.  469, 
91  Pac.  148;  section  103,  Code  of  Civil  Procedure,  requiring  city 
of  fourth  class  to  furnish  city  justice  of  the  peace  with  suitable 
office  does  not  apply  where  city  charter  provides  for  police  court; 
In  re  Baxter,  3  Cal.  App.  718,  86  Pac.  999,  city  officer  designated 
as  ''recorder"  held  to  be  "police  judge"  within  mecmang  of  con- 
stitutional provision. 

Distinguished  in  People  v.  Sands  (Cal.),  35  Pac.  332,  city  charter 
may  provide  for  filling  vacancies  in  office  of  city  justice  of  the  peace. 

De  Facto  Officers  and  Offices  under  unconstitutional  statutes.  See 
note,  21  L.  B.  A.  143. 

De  Jure  Office  as  Condition  of  de  facto  officer.  See  note,  15  L. 
B.  A.  (n.  s.)  94. 

85  OaL  343-349,  24  Pac  716,  PEOPLE  y.  BAOLEY. 

Special  Cbarter  Adopted  Pursuant  to  section  8,  article  XI,  Consti- 
tution, supersedes  charter  framed  under  general  act  of  March  13, 
1883. 

Approved  in  In  re  Pfahler,  150  Cal.  8»,  88  Pac.  278,  11  L.  B. 
A.  (n.  s.)  1092,  "initiative"  provision  of  Los  Angeles  charter  not 
invalid  because  ineonsistent  with  section  4354  et  seq.,  Political 
Code. 

85  Oal.  350-361,  24  Paa  666,  PEOPLE  T.  MUBBAY. 

Order  Ezcnslng  Jurors  from  Further  Duty  is  within  discretion  of 
court. 

Beaffirmed  in  In  re  Schmidt,  13  Haw.  333. 

Witness  for  Defendant  may  be  Impeached  by  proof  of  statements 
showing  friendly  feeling  toward  defendant  and  intention  to  suppress 
facts  that  would  injure  him. 

Approved  in  People  v.  Mack,  14  Cal.  App.  15,  110  Pac.  968,  evidence 
that  witness  for  defendant  attempted  to  dissuade  prosecutrix  from 
testifying  is  admissible. 
U  Cal.  Notei— ^8 
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Defendant  is  Entitled  to  Show,  on  motion  for  new  trial,  tbat  jury 
wae  improperlj  influenced  by  newspaper  article. 

Approved  in  United  States  v.  Marrin,  159  Fed.  772,  but  refusing  new 
trial  where  defendant  did  not  ask  for  withdrawal  of  juror. 

85  Oal.  362-365,  24  Pac.  667,  EX  PAETE  WAI.POLE. 

Error  of  Committing  Magistrate,  which  can  be  reviewed  upon  appeal, 
is  not  grooind  for  habeas  corpus. 

Approved  in  Borello  v.  Superior  Court,^  8  Cal.  App.  218,  96  Pac.  406, 
denying  prohibition  to  review  ruling  of  court  that  defendant  had 
waived  right  to  challenge  grand  jury;  Ex  parte  Fowler,  5  Cal.  App. 
554,  556,  90  Pac.  960,  961,  validity  of  information  based  on  recommit- 
ment cannot  be  consddered  on  habeas  corpus. 

One  Accused  of  Capital  Offense  cannot  be  admitted  to  bail  where 
proof  of  his  guilt  is  evident  or  presumption  great. 

Disapproved  in  In  re  Thoonas,  20  Okl.  172,  1  Qkl.  Cr.  19,  93  Pac. 
982^  bail  should  be  denied  one  accused  of  capital  offense  unless  he 
succeede  in  raising  reasonable  doubt  of  his  guilt. 

85  OaL  365-368,  24  Pac  725.  PHEIaAN  v.  DE  MABTIN. 
Mortgagor  may  Convey  to  Mortgagee  where  sale  is  fair  and  for 

adequate  price. 

Approved  in  Freese  v.  Mutual  Life  Ins.  Co.,  11  Cal.  App.  395,  105 
Pac.  264,  upholding  contract  by  which  insurer,  lending  money  on 
policy,  might  apply  ca^  surrender  value  in  payment  of  loan. 

86  Cal.  369-^4,  24  Pac  772,  PEOPLE  ▼.  COMMON  COUNCIL. 
Bight  of  Belator  in  Mandamus  to  Attack  constitutionality  of  statute 

relied  upon.    See  note,  16  L.  B.  A.  (n.  s.)  267. 

Miscellaneous. — Cited  in  People  v.  Wilmington,  151  Oal.  652,  91  Pac. 
525,  since  act  of  February  20,  1872,  incoiporating  town  of  Wilmington, 
was  not  acted  upon,  legislature  might  pass  new  act  of  incorporation; 
People  V.  Town  of  Ontario,  148  Cal.  627,  84  Pac.  206,  act  of  March  19, 
1889,  as  to  annexation  of  territory  to  incorporated  towns  and  cities  is 
valid. 

85  CaL  874-376,  24  Pac  706,  PEOPLE  ▼.  HANNOK. 

Becent  PoBsession  of  Stolen  Property  is  evidence  of  guilt,  but  is  not 
alone  suficient  to  support  conviction. 

Approved  in  State  v.  Brady,  121  Iowa,  567,  97  N.  W.  64,  recent  pos- 
session of  stolen  goods  ie^  not  evidence  of  burglary,  unless  jury  finds 
that  burglary  and  larceny  were  committed  at  same  time  by  same 
person. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  notes,  101 
Am.  St.  Bep.  483,  524;  12  L.  B.  A.  (n.  s.)  214. 

85  CaL  376-378,  24  Pac.  806,  CUBTISS  v.  STABB  Sc  CO. 

Granting  New  Trial  for  Insufllciency  of  evidence  is  within  discretion 
of  trial  court. 

Approved  in  Colon  v.  Tosetti,  14  Cal.  App.  694,  113  Pac.  365,  and 
Scrivani  v.  Dondero  (Cal.),  44  Pac.  1066,  both  reaffirming  rule. 

Written  Instnictionfl  to  Agent  may  be  changed  by  parol. 

Distinguished  in  Womble  v.  Wilbur,  3  Cal.  App.  547,  86  Pac.  921, 
where  escrow  w«u9  evidenced  by  written  agreement  signed'  by  both 
parties,  parol  evidenice  was  inadmissible  to  add  further  conditions 
thereto. 
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86  OaL  385-390,  24  Pac.  803,  MOITLTGN  ▼.  KNAPP. 

Contract  will  not  b«  Specifically  Enforced  where  plaintiff  hae  ade- 
quate and  speedy  remedy  at  law. 

Approved  in  Sherwood  ▼.  Wallin,  1  Oal.  App.  534,  82  Pac.  567,  but 
holding  that  contract  for  conitroUin-g  interest  in  shares  of  mining  com- 
pany ehoaM  be  specifically  enforced. 

Injunctions  Against  Judgment  for  Matters  subsequent  to  rendi- 
tion.   See  note,  30  L.  B.  A.  563. 

Injunctions  Against  Judgments  Entered  on  confeesions.  See  note, 
30  U  B.  A.  242. 

85  OaL  390-401,  20  Am.  St.  Bep.  232,  24  Pac.  790,  HUSE  ▼.  DEN. 

Power  of  Sale  will  not  be  Implied  merely  from  direction  to  pay 
debts. 

Approved  in  Chandler  v.  Thompson,  62  N.  J.  Eq.  726,  48  Atl.  585, 
power  of  sale  will  not  arise  by  implication  unless  implication  is  clear 
from  terms  of  entire  will. 

Purcbasers  ftom  Executors,  Witb  Notice  of  their  want  of  power  to 
sell,  are  not  entitled  to  subrogation. 

Approved  in  dissenting  opinion  in  Thomas  ▼.  Provident  Iiife  etc. 
Co.,  138  Fed.  371,  70  C.  C.  A.  488,  majority  holding  eetftte  bound  to 
repay  money  received  from  mortgage  made  by  executors  without  au- 
thority. 

Sale  by  an  Executor  Without  an  Order  of  court.  See  note,  79  Am. 
St  Bep.  855. 

Wbat  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Bep.  180. 

Oonclusiyeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324. 

Blglit  of  Subrogation.    See  note,  09  Am.  St.  Bep.  530. 

Miscellaneous. — Cited  in  Huse  v.  Den  (Cal.)»  24  Pac.  791,  appeal 
from  judgment  in  same  ease;  United  States  Fidelity  etc.  Co.  v.  Bidg- 
ley,  70  Neb.  628,  97  N.  W.  838,  fidelity  bond  held  not  binding  because 
not  signed  by  employee. 

85  OaL  402-407,  24  Pac  891,  OIIJiESPIB  Y.  LASB. 

Failure  to  Find  is  not  Oround  for  reversal,  where  finding  must  neces- 
sarily have  been  adverse. 

Approved  in  Aydelotte  v.  Billing,  8  Cal.  App.  676,  97  Pac  699,  re- 
afirming  rule. 

86  OaL  418-421,  20  Am.  St.  Bep.  237,  24  Pac.  890,  GBANT  ▼.  EDE. 
Letter  from  Owner  to  Agent  stating  that  "We  will  sell"  certain  real, 

property  at  specified  price  does  not  authorize  agent  to  execute  con- 
tract of  sale,  but  simply  binds  owner  to  pay  commission. 

Approved  in  White  v.  Bank  of  Hanford,  148  Cal.  553,  83  Pac.  698, 
contract  held  to  be  mere  option  to  purchase;  Sanchez  v.  Yorba,  8  Cal. 
App.  494,  97  Pac.  206,  and  Kennedy  v.  Kerickel,  8  Cal.  App.  380,  97 
Pac.  82,  both  holding  memorandum  evidencing  employment  of  real 
estate  broker  need  not  be  contract;  Jones  v.  Howard,  234  111.  409,  84 
N.  E.  1042,  authority  to  brokers  to  seU  real  estate  does  not  empower 
them  to  execute  binding  contract  of  sale;  Brown  v.  Gilpin,  75  Kan. 
784,  90  Pac.  271,  correspondence  held  not  to  show  that  owner  gave 
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agent  power  to  make  conveyance  of  real  estate;  Chick  ▼.  Bridges,  56 
Or.  5,  107  Pac.  480,  letter  from  owner  to  agent  promising  latter  certain 
commission  if  he  made  sale  of  land  does  not  authorize  agent  to  execute 
contract  of  sale;  Shillinglaw  ▼.  Sims,  86  S.  G.  80,  67  S.  K  907,  broker's 
contract  authorizing  him  to  effect  sale  of  property  does  not  empower 
him  to  bind  principal  hy  contract  of  sale;  Lichtj  v.  Daggett,  23  S.  D. 
390,  121  N.  W.  866,  letter  from  owner  to  brokers  stating  price  of 
land  and  asking  to  hear  from  them  does  not  authorize  them  to  execute 
contract  of  sale;  Robertson  v.  Allen,  184  Fed.  380,  real  estate  brokers 
have  no  power  to  bind  owners  by  contract  to  convey. 

Distinguished  in  Bacon  v.  Davis,  9  Gal.  App.  92,  99,  98  Pac.  74,  77, 
authority  "to  sell  for  me  in  my  name  and  receipt  for  deposit  thereon" 
empowers  broker  to  contract  for  sale. 

Disapproved  in  Hawaiian  Agricultural  Co.  r.  Norris,  12  Haw.  239, 
authority  to  agent  to  sell  real  estate  gives  power  to  make  binding 
contract  to  convey. 

Escrows.    See  note^  130  Am.  St.  Bep.  962. 

85  Cal.  421-^31,  24  Pac.  1006,  PEOPLE  ▼.  NELSON. 

On  Trial  for  Bobbery  of  One  Man,  evidence  of  robbery  of  another 
»t  same  time  is  admissible  as  part  of  the  res  gestae. 

Approved  in  State  v.  Howard,  30  Mont.  524,  77  Pac.  53,  admitting, 
on  trial  for  robbery  of  mail  clerk,  evidence  of  attempted  robbery  of 
safe  on  train. 

Evidence  of  Other  Crimes  in  Criminal  Cases.  See  no^e,  62  L.  B.  A. 
318. 

Objection  to  Testimony  as  Hearsay  and  incompetent  cannot  be  taken 
for  first  time  by  motion  to  strike  out. 

Beaffi.rmed  in  People  ▼.  Petruzo,  13  Cal.  App.  575,  110  Piac.  326. 

General  Objection  to  Admission  of  evidence  is  insufficient. 

Approved  in  People  v.  Walker,  15  Cal.  App.  406,  114  Pac.  1011, 
reaffirming  rule. 

If  Defense  of  Alibi  Balses  reasonable  doubt,  jury  should  acquit. 

Beaffirmed  in  Schultz  v.  Territory,  5  Ariz.  241,  52  Pac.  352. 

Burden  and  Measure  of  Proof  of  Alibi.    See  note,  41  U  B.  A.  537. 

Circumstantial  Eridence.    See  note,  97  Am.  St.  Bep.  795. 

AdmlsMbility  in  Criminal  Trial  of  Testimony  given  upon  prelimi- 
nary examination  by  witnesses  not  available  at  trial.  See  note,  25  L. 
B.  A.  (n.  8.)  876. 

85  Cal.  432-434,  24  Pac.  857,  PEOPLE  Y.  TUBNEB. 

Information  Signed  by  De  Facto  Assistant  district  attorney  is  valid. 

Approved  in  Harrison  v.  Horton,  5  Gal.  App.  417,  90  Pac.  717,  addi- 
tional district  attorney  authorized  by  supervisors  is  entitled  to  com- 
pensation, although  there  is  no  specific  appropriation  therefor. 

Jurisdiction  to  Punish  Crimes  Committed  by  or  against  Indians. 
See  note,  21  L.  B.  A.  173. 

85  CaL  434-436,  24  Pac.  810,  PEOPLE  v.  ALSEML 

Ambiguous  Instruction  is  not  Ground  for  reversal,  if,  when  read  in 
connection  with  other  instructions,  it  would  not  mislead. 

Approved  in  Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Gal.  App.  139, 
84  Pac.  423|  instructions  considered  as  a  whole  held  not  erroneous. 
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85  Oal.  43e-447,  25  Pac.  22,  BOACH  ▼.  OABAFFA. 

Personal  Bepresentative  of  One  Deceased  Partner  may  briii|r  suit 
for  liccounting  against  personal  representative  of  another  without  first 
presenting  claim  against  estate. 

Approved  in  Franklin  v.  Trickey,  9  Ariz.  285,  80  Pac.  353,  reaffirm- 
ing rule;  Beiter  v.  Bothschild  (Gal.),  33  Pac.  851,  claim  need  not  be 
presented  for  money  deposited  as  security  for  lease;  Kline  v.  Gin- 
gery, 25  S.  D.  19,  124  N.  W.  959,  claim  for  rescission  of  sale  of  stallion 
need  zhot  be  presetnted. 

Tniat  in  Personal  Property  may  be  established  by  parol. 

Approved  in  Harris  Banking  Co.  v.  Miller,  190  Mo.  665,  89  S.  W. 
636,  1  L.  B.  A.  (n.  s.)  790,  applying  rule  to  certificate  of  deposit. 

Statute  of  Limitations  will  not  Bun  against  beneficiary  until  he  has 
notice  of  repudiation  of  trust. 

Approved  in  Mountain  Waterworks  v.  Holme,  49  Colo.  440,  113  Pac. 
510,  before  limitation  or  laches  can  affect  right  of  stockholder  to  ac- 
counting for  dividends,  he  must  have  notice  that  corporation  claims 
stock  adversely. 

bietinguished  in  Norton  v.  Bassett,  IM  Oal.  418,  129  Am.  St.  Bep. 
162,  97  Pac  897,  rule  inapplicable  to  involuntary  or  constructive 
trustee. 

85  Cal.  448-488,  23  Pac.  267,  24  Pac.  818,  UNTTED  lAND  ASSOCIA- 
TION V.  KNIGHT. 

Tide  Lands  Belonged  to  Mexican  Government^  and  were  no  part  of 
pueblo,  lands  of  San  Francisco. 

Be  versed  in  Knight  v.  United  Land  Association,  142  U.  S.  163,  12 
Sup.  Ct.  258,  35  Xi.  ed.  974,  patent  of  United  States  to  pueblo  lands 
is  conclusive  evidence  of  city's  title  under  Mexican  laws. 

Municipal  Ownership  of  Tide  Lands.    See  note,  64  L.  B.  A.  336. 

85  Cal.  488-508,  24  Pac  930,  WABD  ▼.  WATEBMAN. 

Attadilng  Creditor  Only  Beaches  Interest  of  debtor  at  time  of  levy. 

Approved  in  National  Bank  etc.  v.  Western  Pac.  By.  Co.,  157  Cal. 
576,  108  Pac.  677,  bona  fide  purchaser  of  corporate  stock  will  prevail 
against  attaching  creditor,  though  transfer  unregistered. 

Declaratiim  of  Trust  may  be  Beformed  by  adding  provision  omitted 
by  mistake  from  agreement  as  written. ' 

Approved  in  House  v.  McMullen,  9  Cal.  App.  671,  100  Pac.  347, 
written  contract  for  sale  of  realty  could  be  reformed  by  substituting 
word  "exchange"  for  "sell"  and  inserting  more  particular  description 
of  property. 

AppeUate  Court  wHl  not  Set  Aside  judgment  reforming  written  in- 
strument, based  on  eonfiicting  evidence. 

Beaffirmed  in  Monterey  County  v.  Seegleken   (Cal.),  36  Pac.  516. 

Mortgage  is  Barred  Wlien  Statute  of  limitations  has  run  against 
debt  which  it  secures. 

Approved  in  Sanford  v.  Bergin,  156  Cal.  51,  103  Pac.  336,  where 
debt  is  acknowledged  after  it  is  barred,  mortgage  is  not  revived. 

Who  may  Plead  Statute  of  Limitations.  See  note,  104  Am.  St. 
Bep.  753. 

Miscellaneous. — Cited  in  Messer  v.  Hibemia  Sav.  etc.  Society,  149 
Cal.  126,  84  Pac.  837,  to  point  that  contract  may  be  revised  and  spe- 
cifically enforced  in  same  action. 
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85  Oal.  509-514,  26  Pac.  245,  PEOPLE  v.  PEBB1N8. 

Statute  Shoiild  be  so  Construed  as  to  give  effect  tq  every  part,  if 
possible. 

Approved  in  Edwards  v.  Sweigert,  15  Cal.  App.  507,  115  Pae.  258, 
fireman's  pension,  limited  'Ho  cease  at  his  death,"  cuts  off  widow's 
claim  to  pension. 

Ctommlsslon  or  Certiflcate  of  Election  constitutes  official  notice  of 
election  or  'appointment. 

Approved  in  Wilson  v.  Fisher,  148  Gal.  16,  82  Pae.  422,  "commis- 
sion" held  to  include  "certificate  of  election." 

Vacancy  in  Office  by  FaUure  to  File  Bond  within  time  prescribed. 
See  note,  16  L.  B.  A.  140. 

85  OaL  515-518,  24  Pac.  892,  PEOPIiE  ▼.  MOSINO. 

To  Constitute  Larceny,  Felonious  Intent  must  exist  at  time  of 
taking. 

Beaffirmed  in  State  v.  Biggs,  8  Idaho,  642,  70  Pac.  951. 

Information  Should  be  Dismissed  where  case  has  been  postponed  in 
violation  of  section  1382,  Penal  Code. 

Approved  in  Matter  of  Ford,  160  Cal.  344,  116  Pac.  761,  mandamus 
lies  to  relieve  indicted  person  under  such  circumstances;  State  v. 
Dewey,  73  Kan.  740,  88  Pac.  881,  provisions  of  similar  statute  held 
to  be  imperative;  State  v.  Caruthers,  1  Okl.  Cr.  445,  98  Pac.  480,  man- 
damus will  lie  to  enforce  dismissal  of  criminal  action  where  speedy 
trial  has  been  denied;  Dudley  v.  State,  55  W.  Va.  475,  47  S.  E.  285, 
287,  indictment  for  felony  retired  from  trial  docket  cannot  be  after- 
ward restored  on  motion  of  state. 

Distinguished  in  State  v.  Fleming,  20  N.  D.  Ill,  126  N.  W.  567, 
action  will  not  be  dismissed  for  failure  to  file  information  at  term 
of  court  when  defendant  could  not  be  tried. 

Bight  to  Speedy  Trial.  See  note,  85  Am.  St.  Bep.  196,  198,  199,  202, 
203. 

Delay  of  Prosecution  as  Ground  for  Discharge.  See  note,  56  It.  Bw 
A.  513. 

85  CaL  518-521,  24  Pac.  839,  CHATFIEIiD  ▼.  WTTJJAMB. 

In  Contract  for  Sale  of  Bealty,  it  is  duty  of  vendor,  upon  tender  of 
balance  due,  to  deliver  deed  of  conveyance. 

Approved  in  Kerr  v.  Moore,  6  Cal.  App.  308,  92  Pac.  108,  tender 
held  sufficient. 

Distinguished  in  Thomas  v.  Pacific  Beach  Co.  (Cal.),  44  Pac.  476, 
where  contract  provides  that  deed  shall  be  executed  upon  demand, 
statute  of  limitations  does  not  begin  to  run  until  demand  has  been 
made. 

Whore  Vendor  of  Bealty  Refuses  to  convey  upon  tender  of  balance 
of  purchase  price,  vendee  may  treat  contract  as  at  an  end  and  recover 
money  paid. 

Approved  in  Carter  v.  Fox,  11  Cal.  App.  72,  103  Pac.  912,  applying 
rule  where  vendor  was  unable  to  procure  certificate  of  title. 

85  CaL  522-^32,  20  Pac  239,  24  Pac.  837,  HAMMOND  v.  WALLACE. 

The  First  Bequisite  of  Besdssion  is  prompt  action. 

Approved  in  Spoonheim  v.  Spoonheim,  14  N.  D.  389,  104  N.  W.  848, 
uncx^jlaiued  delay  of  nearly  seven  years  before  commencing  action 
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to  set  aside  deed  is  unreasonable,  especially  where  yalne  of  land  has 
materially  increased;  McDonald  ▼.  Markesan  Canning  Co.,  142  Wis. 
259,  125  N.  W.  447,  one  who  repudiated  his  obligation  to  snbseribo 
for  stock  held  not  entitled  thereto  when  corporation  proved  successful. 

Mere  Inadeqiiacy  af  Prlca  is  not  in  itself  suflcient  to  warrant  court 
in  setting  aside  sale. 

Beafirmed  in  Barry  t.  8ft.  Joseph's  Hospital  (Oal.),  4$  Pac  09. 

Offer  to  Betam  ConaideraAloii  is  Oondltlon  Precedent  to  mainte- 
nance of  action  to  rescind. 

Distinguished  in  St  Louis  ft  8.  F.  B.  Co.  t.  Bichards,  23  OkL  279, 
102  Pac.  101,  23  L.  B.  A.  (n.  s.)  1032,  offer  is  unnecessary  when  it  is 
reasonably  certain  that  it  will  be  refused. 

86  OaL  533^535,  24  Pac.  926,  BABEEB  ▼.  FBEEMAK. 

Miscellaneous. — Cited  in  Stoner  ▼.  Freeman  (Cal.),  24  Pac.  927, 
Etzenhouser  v.  Freeman  (Cal.),  24  Pac.  927,  and  Wilson  y.  Freeman 
(Cal.),  24  Pac.  927,  all  decided  on  authority  of  cited  case* 

86  OaL  636-^38,  24  Pac.  787,  BOAS  ▼.  FABBINOTON. 

Where  Vendor  Contracted  to  Furnish  Abstract  showing  good  title, 
vendee  may  rescind  where  abstract  failed  to  show  such  title,  though 
title  in  fact  was  good. 

Approved  in  Fagan  v.  Hook,  134  Iowa,  386,  105  N.  W.  157,  title  by 
adverse  possession  which  could  not  be  shown  on  abstract,  insufficient; 
Howe  ▼.  Coates,  97  Minn.  395,  114  Am.  St.  Bep.  723,  107  N.  W.  401, 
4  L.  B.  A.  (n.  s.)  1170,  vendee  not  compelled  to  rely  upon  admittedly 
incomplete  abstract,  but  might  search  record;  Crosby  v.  Wynkoop, 
56  Wash.  477,  106  Pac.  176,  abstract  not  sufficient  which  showed  deed 
from  heirs  with  nothing  but  ex  parte  affidavit  to  prove  that  they 
were  heirs. 

85  Cal.  538-541,  24  Pac.  1070,  PAT7LSEN  v.  SCHULTZ. 

What  Oonstitates  an  Account  Stated.    See  note,  27  L.  B.  A.  821. 

86  Oal.  542-645,  24  Pac.  781,  HEWXJBTT  ▼.  PUiOHEB. 

Instructions  to  Advisory  Jury  in  equity  case  will  not  be  reviewed. 
Beaffirmed  in  Apland  v.  Pott,  16  S.  D.  197,  92  N.  W.  23. 

85  Oal.  546-549,  20  Am.  St.  Bap.  245,  26  Pac.  244,  OHM  ▼.  STJPEBIOB 
COXTBT. 

To  Entitle  Creditor  to  Sue  to  set  aside  deed  of  intestate  as  void  as 
to  creditors,  his  claim  must  have  been  allowed  or  be  evidenced  by  a 
judgment. 

Approved  in  Lyden  v.  Spohn-Patrick  Co.,  155  Cal.  183,  100  Pac.  238, 
fact  that  action  for  money  has  been  commenced  does  not  entitle  plain- 
tiff to  sue  to  set  aside  conveyance  by  defendant;  Folsom  v.  Peru  Plow 
ft  Implement  Co.,  69  Neb.  319,  111  Am.  St.  Bep.  537,  95  N.  W.  636, 
chattel  mortgage  held  void  only  as  to  those  creditors  of  estate  whose 
claims  had  been  allowed  prior  to  its  recordation. 

Conditions  Precedent  to  Equitable  Bemedies  6f  creditors.  See  note, 
23  L.  B.  A.  (n.  s.)  96. 

Statute  of  ^limitations  Does  not  Bar  action  to  set  aside  convey- 
ance by  intestate  until  three  years  after  his  claim  is  established. 
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Approved  in  Ziska  ▼.  Ziska,  20  Okl.  641,  642,  95  Pae.  256,  257,  23 
L.  Bw  A.  (n.  8.)  1,  creditor's  bill  might  be  brought  within  two  years 
after  execution  returned  unsatisfied. 

Creditor  may  8ae  to  Sat  Aside  Oonvvyance  by  decedent  or  court 
may  direct  personal  representative  to  bring  such  action. 

Distinguished  in  Beswick  v.  Dorris,  174  Fed.  507,  one  creditor  wish- 
ing .to  sue  in  behalf  of  all  should  permit  court  to  deeide  whether 
action  should  be  brought  by  representative  of  estate. 

Belief  from  Fraudulent  Couyeyaneo  after  death  of  grantor.  See 
note,  135  Am.  St.  Bep.  337,  339. 

85  Oal.  667-€68,  24  Pac.  788,  McLEAB  ▼.  HAPGOOD. 

Party  Olaiming  to  be  Surprised  must  move  for  continuance  at 
earliest  prticticable  movement. 

Approved  in  Josepheon  v.  Sigfusson,  13  N.  D.  318,  100  N.  W.  704, 
where  party  learns  during  trial  that  witness  will  be  unable  to  attend 
through  sickness,  he  should  move  for  continuance. 

85  Gal.  559-568,  24  Pac.  811,  PBESTON  v.  KNAPP. 

Objection  That  Claim  was  not  Presented  to  executrix  is  waived 
where  not  made  in  lower  court. 

Distinguished  in  Burke  v.  Maguire,  154  Cal.  464,  98  Pac.  24,  fact 
that  objection  was  not  mentioned  in  opinion  of  court  on  sustaining 
demurrer  does  not  show  that  point  was  not  raised. 

85  Oal.  568-674,  24  Pac.  888,  PEOPUS  T.  CHBISTENSBN. 

Wliat  Constitutes  Seasonable  Doubt  in  criminal  cases.  See  note,  17 
L.  B.  A.  705. 

85  Cal.  574-580,  24  Pac.  782,  GOLDMAN  v.  BOOEB8. 

Where  It  Appears  ftom  Record  That  Court  adopted  findings  of  jury 
in  equity  case,  it  is  not  necessary  that  word  "adopt"  should  have  been 
used. 

Approved  in  Hoyt  v.  Hart,  149  Cal.  729,  87  Pac.  572,  where  court  in 
equity  case  adopts  verdict  of  jury,  further  finding  is  unnecessary. 

85  Cal.  598-600,  24  Pac.  784,  WILSON  V.  MOBTON. 

Contract  to  Examine  and  Advise  as  to  purchase  of  lands  is  not 
within  statute  of  frauds. 

Approved  in  Schmidt  v.  Berseker,  14  N.  D.  590,  116  Am.  St.  Bep. 
706,  105  N.  W.  1103,  5  L.  B.  A.  (n.  s.)  123,  contract  to  bid  in  land 
at  public  sale  provided  for  by  federal  laws  in  name  of  principal  is  not 
within  statute  of  frauds. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am,  St.  Rep.  236. 

Necessity  That  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  B.  A. 
(n.  s.)  936. 

85  Cal.  600-603,  24  Pac.  995,  LOWBET  ▼.  HOOUE. 

Affidavit  of  Bias  and  Prejudice  Does  not  Oust  Jurisdiction  of  jus- 
tice's court  in  criminal  case,  but  for  any  abuse  of  discretion  in  pass- 
ing thereon  defendant  has  speedy  and  adequate  remedy  by  appeal. 

Approved  in  Miles  v.  Justice's  Court,  13  Cal.  App.  455,  110  Pac.  350, 
reaffirming  rule;  Garrison  v.  Territory,  13  Okl.  707,  76  Pac.  187,  where 
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Affidavits  reasonably'  established  fact  that  aeeosed  eould  not  have 
fair  and  impartial  trial,  ehange  of  yenne  should  have  been  granted. 
Effect  of  Ezcessive  Sentence.    See  note,  45  L.  B.  A.  154. 

85  OaL  608-eoe,  20  Pac  248,  25  Pac.  266,  EX  PABTS  BABBT. 

Where  Demurrer  to  Oomplalnt  has  Been  Sustained  and  time  for 
amendment  has  not  expired,  case  is  still  pending. 

Beaffirmed  in  Ex  parte  Joutsen,  154  Cal.  543,  98  Pac.  892. 

For  Libel  Concerning  Judge  to  be  contempt  of  court,  it  must  relate 
to  pending  cause. 

Approved  in  Fellman  ▼.  Mercantile  Fire  &  Marine  Ins.  Co.,  116  La. 
729,  41  So.  51,  and  Ex  parte  Green,  46  Tex.  Cr.  580,  108  Am.  St.  Bep. 
1035,  81  S.  W.  725,  66  L.  B.  A.  727,  both  reaffirming  rule. 

Contempt  of  Court  by  Newspaper  PubUcationB.  See  note,  83  Am. 
St.  Bep.  537. 

Statement  With  Beepect  to  Ended  Canse  as  contempt.  See  note, 
68  L.  B.  A.  257,  262. 

85  Cal.  610-614,  24  Pac.  779,  BOSENBEBQ  v.  FOBD. 

Mortgage  open  Homestead  cannot  be  Enforced  unless  claim  there- 
for has  been  dulj  presented  to  administrator. 

Distinguished  in  Bank  of  Woodland  v.  Stephens,  144  Cal.  663,  79 
Pac  380,  mortgage  on  homestead  exceeding  five  thousand  dollars  in 
value  need  not  be  presented  in  order  to  enforce  it  against  excess. 

Where  Mortgage  on  Homestead  was  invalidated  by  failure  to  pre- 
sent claim  against  estate  of  deceased  husband,  renewal  of  mortgage 
by  widow  under  mistake  of  law  is  not  binding. 

Distinguished  in  Lyon  v.  Bobertson  (Cal.),  59  Pac.  990,  widow  liable  • 
on  note  given  in  renewal  of  notes  to  which  deceased  husband  was 
party,  though  given  under  misapprehension  as  to  her  liability  for  his 
debts. 

86  CaL  614-619,  24  Pac.  778,  BiaELOW  ▼.  LOS  ANQEIiES. 
Facts  That  Work  is  of  a  Public  Nature  and  that  defendant  is 

able  to  respond  in   damages   are  to   be   considered  in   determining 
right  to  injunction. 

Approved  in  Flood  v.  Goldstein  Co.,  158  Cal.  249,  110  Pac.  917, 
refusing  temporary  injunction  to  restore  possession  of  room  to 
tenant  who  had  already  been  dispossessed  and  building  practically 
destroyed;  Williams  v.  Los  Angeles  By.  Co.,  150  Cal.  597,  89  Pac. 
332,  refusing  to  enjoin  erection  of  switch  tower  on  street  in  front 
of  plaintiff's  lot. 

85  CaL  619-622,  24  Pac.  1071,  HUTCHINSON  v.  McNALLT. 

Homestead  from'  Separate  Property  of  Decedent  can  be  set  apart 
to  widow  only  for  limited  time. 

Approved  in  Zanone  v.  Sprague,  16  Cal.  App.  339,  116  Pac.  991, 
where  homestead  has  been  selected  from  separate  property  of  hus- 
band, homestead  interest  vests  in  him  upon  divorce,  unless  court 
decrees  otherwise;  Estate  of  Hayes,  1  Cof.  Prob.  553,  where  applica- 
tion is  made  by  minor  child,  for  homestead  out  of  community  prop- 
erty, widow  having  died  and  other  children  having  attained  majority, 
court  must  set  aside  homestead  to  applicant  absolutely. 
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85  Oal.  632-^3,  24  Pac.  807,  EX  PABTE  BSIU.T. 

De  Facto  Officers  and  Offices  under  unconatitutioiLal  statutes.  8ee 
note,  21  L.  B.  A.  142. 

86  OaL  63S-639,  24  Pac.  791,  OOLUSA  OOUNTY  Y.  HUDSON. 
Defendant  in  Eminent  Domain  Proceedings  is  entitled  to  compensa- 
tion for  his  private  road. 

Approved  in  Banck  v.  Cedar  Bapids,  134  Iowa,  666,  111  N.  W. 
1029y  value  of  livery-stable  and  undertaking-rooms  may  be  considered* 

86  Cal.  639-648,  24  Pac.  843,  WOODS  T.  VABNUM. 

Proceeding  for  Summary  Eemoval  of  Public  Officer  need  not  be  in 
form  of  criminal  action. 

Approved  in  Skeen  v.  Craig,  31  Utak,  26,  86  Pac.  488,  holding 
proceeding  for  summary  removal  of  public  officer  to  be  civil  in  its 
nature. 

Legislature  may  Provide  for  Bemoval  of  Officer  for  misdemeanor 
without  trial  by  jury. 

Approved  in  State  v.  Henderson,  145  Iowa,  664,  124  N.  W.  770, 
reaffirming  rule;  Hewel  v.  Hogin,  3  Cal.  App.  255,  84  Pac.  1006,  1007, 
trial  by  jury  of  issues  raised  in  mandamus  proceeding  is  not  absolute 
right;  State  v.  Bichardson,  16  N.  D.  4,  109  N.  W.  1027,  accusation 
for  summary  removal  of  county  commissioners  for  "charging  and 
collecting"  illegal  fees  need  not  be  presented  by  grand  jury. 

Bight  to  Bemove  Officers  Summarily.    See  note,  15  L.  B.  A.  99. 

Accusation  Against  Tax  Collector  for  Failure  to  perform  official 
duties  held  sufficient. 

Approved  in  State  v.  Bichardson,  16  N.  D.  7,  109  N.  W.  1029,  up- 
holding accusation  for  illegal  "charges  and  collections"  made  by 
county  commissioners. 

Miscellaneous. — Cited  in  State  v.  Crumbaugh,  26  Tex.  Civ.  App. 
626,  63  S.  W.  927,  public  office  is  not  property,  and  may  be  abolished 
during  term  of  incumbent. 
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86  OtkL  1-22,  26  Pac.  623,  LAST  OHAKOE  WATER  DITOH  00.  T. 
HEILBBON. 

To  Maintain  Prescriptive  Biglit  to  flowing  water,  there  must 
have  been  diversion  and  use  of  water  to  knowledge  and  acquiescence 
of  riparian  owners  such  as  to  occasion  damage  and  give  them  right 
of  action. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  26,  following  rule; 
Morris  v.  Bean,  146  Fed.  434,  holding  facts  do  not  show  such  ad- 
verse use  of  water  as  will  justify  application  of  statute  of  limita- 
tions. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  730. 

86  OaL  22-27,  24  Pac.  814,  KEBOKHOFF-CUZNEB  BOLL  ETO.  OO. 
y.  OUMBOKOS. 
Idjscellaneous. — Cited   in    Hawkins   v.   Morehead    (Cal.),   34   Pac. 
223. 

86  OaL  27-30,  24  Pac.  807,  PEOPLE  v.  WATEBMAN. 

Jndge  Elected  to  Office  Newly  Created  under  section  9,  article 
VI,  of  Constitution  holds  office  for  six  Tears,  regardless  of  time  of 
expiration  of  term  of  other  judges. 

Distinguished  in  State  v.  Burkhead,  1^7  Mo.  42,  85  a  W.  908, 
upholding  legislative  act  providing  for  filling  of  judgeship  vacancy 
by  election  for  term  of  less  than  six  years. 

86  OaL  31-36^  24  Pac.  802,  PEOPLE  v.  MUBBAT. 

Instruction  That  Prisoner's  Testimony  is  not  entitled  to  same 
consideration  as  that  of  persons  not  charged  with  crime  is  not 
erroneous. 

Approved  in  People  v.  Byan,  152  Cal.  368,  92  Pac.  855,  reaffirming 
rule;  State  v.  Bartlett,  50  Or.  444,  126  Am.  St.  Rep.  751,  93  Pac.  244, 
holding  similar  instruction  in  extortion  case  erroneous  as  implying 
it  was  incumbent  on  jury  to  consider  prisoner's  testimony  as  false. 

86  Cal.  S7-58,  24  Pac.  771,  DAVIES  v.  LOS  ANOELEft. 

Under  Section  6,  Article  ZI  of  Oonstitution,  all  charters  adopted 
under  Constitution  are  controllable  by  general  laws. 

(523) 
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Approved  in  Postal  Tel.  Cable  Co.  v.  Los  Angeles,  160  Cal.  131, 
116  Pac.  567,  Los  Angeles  charter  of  1889  does  not  impair  right  of 
telegraph  corporations  under  section  536  of  Civil  Code  to  construct 
lines  over  public  highways;  Ez  parte  Helm,  143  Cal.  556,  77  Pac. 
454,  town  incorporated  prior  to  adoption  of  Constitution  is  not 
subject  to  control  of  general  laws  in  municipal  affairs. 

Vrooman  Act  of  1889  to  General  I«w  within  meaning  of  Constitu- 
tion. 

Approved  in  Clute  v.  Turner,  157  CaL  77,  81,  106  Pac.  242,  244, 
upholding  Vrooman  Act  of  1889. 

Miscellaneous.— Cited  in  City  of  Austin  v.  Nalle,  102  Tex.  538,  120 
S.  W.  996,  holding  assessment  of  property  for  cost  of  street  work 
is  not  exercise  of  power  of  eminent  domain. 

86  OaL  70-^72,  26  Pac  528,  IN  BE  VINIOH. 

Allegations  in  Affidavit  Hade  upon  Information  and  belief  do  not 
constitute   proof   sufficient   to  warrant   issuance   of   order   of   arrest. 

Approved  in  State  v.  M'Oahey,  12  N.  D.  547,  97  N.  W.  869,  affi- 
davit made  upon  information  and  belief  not  sufficient  to  warrant 
issuance  of  search-warrant. 

86  OaL  72-73,  24  Pac.  846,  IK  BE  MOOBE. 

Special  Administrator  may  be  Appointed  to  act  during  suspension 
of  administrator  pending  appeal  from  order  of  removal. 

Approved  in  Estate  of  Chadbourne,  14  Cal.  App.  485,  112  Pac  474, 
and  Davenport  v.  Davenport,  68  N.  J.  Eq.  612,  60  Atl.  379,  both 
following  rule. 

Distinguished  in  More  v.  Miller  (Cal.),  53  Pac.  1079,  holding  judg- 
ment cannot  be  rendered  against  administrator  ad  such  after  re* 
moval  from  office. 

86  Oal.  74-78,  24  Pac.  845,  McCBAOEXSN  ▼.  SUPEBIOB  OOUBT. 

Under  Section  978,  Code  of  Civil  Procedure,  failure  of  sureties  on 
bond  on  appeal  from  justice's  court  to  qualify  within  five  days  aftei 
notice  of  exception  to  their  sufficiency   renders   appeal  ineffectual. 

Approved  in  Crowley  Launch  etc.  Co.  v.  Superior  Court,  10  Cal. 
App.  344,  345,  346,  101  Pac.  936,  Lane  v.  Superior  Court,  5  Cal.  App. 
764,  91  Pac.  406,  and  Hoffman  v.  Lewis,  31  Utah,  191,  87  Pac.  171, 
all  following  rule;  Stimpson  etc.  Scale  Co.  v.  Superior  Ot.,  12  Cal. 
App.  540,  107  Pac.  1016,  failure  to  file  undertaking  renders  appeal 
from  justice's  court  ineffectual;  Minton  v.  Ozias,  115  Iowa,  15t),  88 
N.  W.  337,  appeal  bond  on  appeal  from  justice's  court  which  is 
signed  by  appellant  only  is  not  sufficient  to  give  district  court  juris- 
diction. 

Undertaking  on  Appeal  from  Justice's  Court  must  be  filed  within 
thirty  days  from  rendition  of  judgment. 

Approved  in  Swem  v.  Monroe,  148  Cal.  743,  83  Pac.  1075,  under- 
taking to  stay  proceedings  cannot  be  taken  in  lieu  of  undertaking 
for  costs  on  appeal  from  justice  court;  Began  v.  Superior  Court, 
14  Cal.  App.  574,  114  Pac.  73,  holding  rule  not  changed  by  section 
978a,  Code  of  Civil  Procedure;  W.  P.  Jeffries  Co.  v.  Superior  Court, 
13  Cal.  App.  1^8,  109  Pac.  148,  under  section  978a,  Code  of  Civil 
Procedure,  notice  of  filing  of  undertaking  is  not  necessary  to  give 
superior  court  jurisdiction. 
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Time  Witbin  Which  Jnrisdictional  Prerequisites  must  be  completed 
cannot  be^  extended  by  court. 

Approved  in  Jenkins  v.  Carroll,  42  Mont.  513,  112  Pac.  1069, 
parties  cannot  confer  jurisdiction  by  waiving  filing  of  notice  and 
undertaking. 

86  Gal.  78-90,  21  AuL  St.  Bep.  17,  24  Pac.  846,  9  L.  B.  A.  483, 
AU^EBS  ▼.  HT7NT. 

Sufficiency  of  Complaint  cannot  be  Considered  upon  appeal  from 
order  granting  new  trial. 

Approved  in  Naylor  v.  Lewiston  etc.  By.  Co.,  14  Idaho,  795,  96 
Pac.   575,   following  rule. 

On  Appeal  from  Order  Granting  New  Trial,  sufficiency  of  com- 
plaint may  be  considered  where  new  trial  was  granted  for  error 
in  denying  nonsuit  asked  on  ground  of  insufficiency  of  complaint. 

Approved  in  Ayotte  v.  Nadeau,  32  Mont.  509,  81  Pac.  147,  where 
objection  is  made  to  introduction  of  any  evidence  on  ground  of  in- 
sufficiency of  complaint,  sufficiency  of  complaint  is  reviewable  on 
appeal  from  order  denying  new  trial. 

Contract  Whereby  Layman  Agrees  to  procure  client  for  attorney 
in  consideration  of  receiving  part  of  latter's  remuneration  is  void. 

Approved  in  Langdon  v.  Conlin,  67  Neb.  247,  108  Am.  St.  Bep. 
643,  93  N.  W.  390,  60  L.  B.  A.  429,  following  rule;  Holland  v. 
Sheehan,  108  Minn.  366,  122  N.  W.  3,  23  L.  B.  A.  (n.  s.)  510,  apply- 
ing rule  where  layman  in  consideration  of  division  of  fees  received 
agreed  to  bring  to  attorney  persons  having  causes  of  action  for 
personal  injuries. 

Distinguished  in  State  Electro-Medical  Inst.  v.  Platner,  74  Neb. 
27,  103  N.  W.  1081,  holding  corporation  may  recover  in  its  corporate 
name  for  services  of  licensed  physicians  furnished  under  contract; 
Ingersoll  v.  Coal  Creek  Coal  Co.,  117  Tenn.  289,  119  Am.  St.  Bep. 
1003,  98  S.  W.  184,  9  L.  B.  A.  (n.s.)  282,  holding  attorney  may 
rightfully  solicit  business  for  firm  of  attorneys. 

Contracts  Between  Attdmeys  and  Clients.  See  note,  83  Am.  St. 
Bep.  183. 

When  Attorney's  Contract  of  Empldyment  is  void  as  against 
public  policy  because  procured  by  solicitation.  See  note,  119  Am.  St. 
Bep.  1040. 

86  Cal.  9S-106,  23  Pac.  207,  24  Pac.  801,  QOLDTBEE  ▼.  McAIJSTEB. 

Upon  Collateral  Attack,  Order  Admitting  foreign  will  to  probate 
will  not  be  declared  void  for  erroneous  finding  as  to  authentication 
or  residence. 

Approved  in  Dunsmuir  v.  Coifey,  148  Cal.  141,  82  Pac.  684,  order 
admitting  will  to  probate,  although  erroneous,  is  not  rendered  void 
by  reason  of  incorrect  determination  of  domicile  of  deceased;  Estate 
of  Clark,  148  Cal.  116,  116,  119,  120,  121,  126,  113  Am.  St.  Bep. 
197,  82  Pac.  763,  764,  765,  767,  1  L.  R  A.  (n.s.)  996,  7  Ann.  Cas. 
306,  on  application  for  probate  of  foreign  will,  proof  of  foreign 
probate  and  question  of  testator's  residence  are  open  ^o  contest. 

Distinguished  in  Estate  of  Dunsmuir,  2  Cof.  Prob.  62,  64,  statutes 
relating  to  probate  of  foreign  will  have  no  reference  to  will  ex- 
ecuted in  state  wherein  testator  resided  at  time  of  his  death. 

Probate  of  Foreign  Wills.  See  note,  113  Am.  St.  Bep.  206,  207, 
210. 
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Mortfi:ag6  iB  not  Faredoied  Until  Mortgagor's  Bi£^t  of  redemption 
is  cat  off. 

Approved  in  North  Dakota  etc.  Cattle  Co.  v.  Semmgard,  17  N.  D. 
485,  138  Am.  St.  Rep.  717,  117  N.  W.  461,  holder  of  mortgage  given 
after  sale  under  prior  mortgage  and  before  expiration  of  redemp- 
tion period  is  redemptioner. 

86  OaL  107-110,  24  Pac  834,  BCBAVTBLE  ▼.  DOYLE. 

Bight  of  Access  and  Egress  to  Land  Abutting  on  street  is  property 
which  cannot  be  taken  without  compensation. 

Approved  in  Danielson  v.  Sykes,  157  Cal.  689,  109  Pac.  88,  en- 
joining obstruction  of  private  alley  l3^g  opposite  plaintiff's  lot 
on  opposite  side  of  street;  Sievers  v.  Boot,  10  Gal.  App.  340,  101 
Pac.  926,  abutting  owner  who  has  not  been  compensated  for  damages 
from  change  of  grade  of  street  may  enjoin  improvement;  McLean 
V.  Llewellyn  Iron  Works,  2  Cal.  App.  348,  83  Pac.  1084,  1085,  owner 
of  proper^  abutting  on  street  may  enjoin  nuisance  maintained  on 
opposite  side  of  street;  Coats  v.  Atchison  etc.  By.  Co.,  1  CaL  App. 
443,  82  Pac.  641,  railroad  company  maintaining  embankment  in 
front  of  abutting  property  is  liable  as  for  nuisance. 

86  Oal.  110-114,.  24  Pac.  862,  JOHNSON  ▼.  VANCE. 

Necessity  of  Jnry  to  Compute  Damages  on  default  judgment.  See 
note,  20  L.  B.  A.   (n.  s.)   7. 

86  CaL  114-118,  24  Pac.  867,  DALEY  ▼.  BUSa 

Under  Pleading  Alleging  Performance,  proof  of  excuse  for  non- 
performance will  not  entitle  -one  to  recover. 

Approved  in  Estate  of  Warner,  158  Cal.  445,  111  Pac.  353,  proof 
of  waiver  of  performance  of  agreement  to  support  and  educate  child 
does  not  justify  finding  of  performance  thereof;  Los  Angeles  Gas 
etc.  Co.  V.  Amalgamated  Oil  Co.,  156  Cal.  778,  106  Pac.  57,  in  action 
for  breach  of  contract  to  deliver  oil,  plaintiff  must  allege  and  prove 
performance  or  excuse  for  nonperformance;  Seebach  v.  Kuhn,  9  Cal. 
App.  490,  99  Pac.  725,  under  pleading  alleging  perfomuance  of  building 
contract  party  cannot  recover  by  showing  readiness  to  perform  and 
prevention  by  independent  contractors;  Aronson  v.  Frankfort  etc. 
Ins.  Co.,  9  Cal.  App.  479,  99  Pac.  540,  under  pleading  alleging  giving 
of  notice  proof  of  waiver  of  notice  is  inadmissible. 

Motion  for  Nonsuit  most  Specify  Grounds  upon  which  it  is  made. 

Beaffirmed  in  De  Leonis  v.  Hammel,  1  Oal.  App.  396,  82  Pac.  352. 

Where  Defects  cannot  be  Corrected  failure  to  specify  grounds  for 
motion  for  nonsuit  is  immaterial. 

Approved  in  Smalley  v.  Bio  Grande  Western  By.  Co.,  34  Utah,  445, 
98  Pac.  318,  failure  to  specify  grounds  in  motion  for  directed  verdict 
does  not  justify  reversal  where  it  appears  case  was  taken  from 
jury  for  insufficiency  of  evidence  and  defects  upon  which  ruling  was 
based  cannot  be  corrected. 

Amendment  to  Pleading  will  be  Allowed  when  it  is  in  furtherance 
of  justice. 

Approved  in  Budd  v.  Byrnes,  156  Cal.  638,  106  Pac.  958,  26  L.  B. 
A.  (n.  s.)  134,  refusal  of  leave  to  amend  to  plead  statute  of  limita- 
tions is  not  abuse  of  discretion  where  it  appears  counsel  overlooked 
amendment  reducing  time  for  commencement  of  action. 
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86  Cal.  119-122,  21  Am.  St  Sep.  26^  24  Pac.  852,  BANDEBS  ▼. 
BUS8EU.. 

On  Deatli  of  One  of  Sponaes,  eommnnitj  property  dedicated  at 
homestead  vests  in  survivor. 

Approved  in  Saddlemire  v.  Stockton  Savings  etc.  Soc,  144  Cal.  OSS, 
79  Pae.  382,  where  wife  survives,  heirs  cannot  maintain  action  to 
quiet  title  to  property  selected  by  husband  and  wife  as  homestead; 
Estate  of  Clavo,  6  Cal.  App.  777,  9<3  Pac.  295,  surviving  spouse  holds 
homestead  property  exempt  from  forced  sale;  Hibernia  Sav.  etc.  Soe. 
V.  Laidlaw,  4  Cal.  App.  629,  88  Pac.  731,  homestead  vestihg  in  wife 
on  death  of  husband  retains  its  homestead  character. 

Judgment  Creditor  of  Owner  of  Homestead  declared  upon  com- 
munity property  to  acquire  lien  upon  property  must  present  judg- 
ment to  administratrix. 

Approved  in  Hibernia  Sav.  etc.  Soc.  v.  Laidlaw,  4  Cal.  App.  628, 
88  Pac.  731,  claim  secured  by  mortgage  on  homestead  property  must 
be  presented  against  estate. 

nLOufh  Value  of,  Homestead  Exceeds  Statotory  amount,  docketing 
of  judgment  and  levying  of  execution  thereon  creates  no  lien. 

Beaffirmed  in  Boggs  v.  Dunn,  160  Oal.  286,  287,  116  Pac.  744,  745. 

86  CaL  122-127,  24  Pac.  869,  LANBBEOAN  ▼.  PEPPIN. 

Under  Political  Code,  Section  3628,  no  micptake  in  name  of  owner 
of  reHlty  renders  assessment  thereof  invalid. 

Approved  in  Hertzler  v.  Freeman,  12  N.  D.  1^1,  96  N.  W*  296, 
assessnkent  of  realty  in  name  of  another  than  owner  does  not  render 
tax  void. 

Tax  Deed  Conveys  No  Title  where  it  appears  therefrom  that  notice 
required  by  section  3785  of  Political  Code  incorrectly  stated  amount 
land  was  sold  for. 

Approved  in  Elickinger  v.  Comwell,  22  S.  D.  387,  117  N.  W.  1041, 
tax  certificate  conveys  no  title  where  last  publication  of  notice  pro- 
vided for  in  section  15,  chapter  51,  page  58,  of  Session  Laws,  is  less 
than  ninety  days  before  date  on  which  certificate  becomes  absolute. 

First  and  Last  Days  in  Computation  of  Time.  See  note,  49  L.  B.  A. 
238. 

86  CaL  128-132,  24  Pac  863>  JOHNSON  v.  VANCE. 

Allegation  in  Complaint  in  Ejectment  that  plaintiff  is  owner  of 
premises  is  sufficient  averment  of  plaintiff's  title. 

Approved  in  Casci  v.  Ozalli,  158  Cal.  283,  110  Pac.  933,  where  alle- 
gations of  ownership  and  possession  in  suit  to  quiet  title  to  mining 
claim  are  denied,  judgment  on  pleadings  cannot  be  given;  Corea  v. 
Higuera,  153  Cal.  455,  95  Pac.  884,  17  L.  B.  A.  (n.  s.)  1018,  finding 
that  party  is  owner  of  rigbt  of  way  across  land  and  that  it  is  appur- 
tenant to  his  land  is  statement  of  ultimate  facts;  Merryman  v.  Kirby, 
13  Cal.  App.  346,  109  Pac.  636,  holding  complaint  in  ejectment  suffi- 
ciently alleged  ownership  of  property;  Travelers'  Ins.  Co.  v.  Hal- 
laner,  131  Wis.  374,  111  N.  W.  528,  allegation  that  plaintiff  "was 
obliged  to  and  did  pay  upon  said  judgment"  is  sufficient  allegation 
of  affirmance  of  judgment. 

FaUnre  to  Find  upon  Tmmaterial  Issue  will  not  justify  reversal  of 
judgment. 
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Approved  in  Bradley  v.  Parker  (Cal.),  34  Pac.  235,  where  finding 
on  one  of  issues  Is  determinative  of  case,  failure  to  find  on  plea  of 
statute  of  limitations  is  not  error. 

86  CaL  134-141,  24  Pac.  853^  BOTH  ▼.  INSLEY. 

After  Mother's  Deatb  Homestead  Declared  by  son,  aa  bead  of  fam- 
ily, during  her  lifetime  is  not  subject  to  execution  because  he  has 
ceased  to  be  head  of  family. 

Approved  in  Zanone  v.  Sprague,  16  Cal.  App.  346,  116  Pac.  &94, 
where  husband  files  homestead  on  his  separate  property,  divorced 
wife  retains  no  interest  therein  unless  assigned  to  her  under  sub- 
division 4,  section  146,  of  Civil  Code;  Bobinson  v.  Dougherty,  118 
Cal.  3Q1,  50  Pac.  650,  after  wife's  death,  leaving  husband  childless, 
homestead  declared  by  him  as  head  of  family  upon  community  prop- 
erty during  her  lifetime  is  exempt. 

Sale  TJndAr  Execution  of  Homestead  which  is  exempt  is  cloud  upon 
title. 

Approved  in  Beardsley  v.  Hill,  85  Ark.  8,  106  S.  W.  1170,  refusing 
to  quiet  title  to  plaintiff's  lands  where  it  appeared  defendant  claimed 
under  tax  deed  void  on  face. 

Homestead  Declared  by  Party  not  Head  of  family  upon  property 
not  exceeding  one  thousand  dollars  in  value  is  exempt  from  execu- 
'    tion. 

Approv-ed  in  Hohn  v.  Pauly,  11  Cal.  App.  728,  106  Pac.  267,  home- 
stead declared  by  widow  as  required  by  statute  on  her  own  property 
which  does  not  exceed  one  thousand  dollars  in  value  is  exempt. 

Ck>ntinuanc6  of  Family  as  Condition  of  continuance  of  homestead 
where  a  condition  of  inception.    See  note,  16  L.  B.  A.  (n.  s.)  112. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  101. 

86  CaL  142-144,  24  Pac  851,  HABTIOAK  ▼.  SOTTTHEBN  PACIFIO 
CO. 

Under  Section  377  of  Code  of  Civil  Procedure,  action  for  damages 
for  injuries  resulting  in  death  can  be  brought  by  heirs  or  personal 
representatives. 

Approved  in  Gregory  v.  Southern  Pac.  Co.,  157  Fed.  115,  action 
based  on  section  377  of  Code  of  Civil  Procedure  of  California  brought 
in  another  state  is  governed  as  to  limitation  by  law  of  forum. 

Several  Actions  for  Wrongful  Death.    See  note,  34  L.  B.  A.  792. 

Power  to  Compromise  Action  for  Death.  See  note,  21  L.  B.  A. 
15S. 

Measure  of  Recovery  for  Deatb  caused  by  negligence.  See  note, 
17  L.  B.  A.  73,  74. 

86  Cal.  161-154,  24  Pac.  850,  IN  BE  LAHIFF. 

Separate  Property  of  Deceased  can  be  Set  Aside  as  probate  home- 
stead for  limited  time  only. 

Approved  in  Estate  of  Leahy,  3  Cof.  Prob.  369,  property  obtained 
by  pledge  of  deceased  husband's  separate  property  cannot  be  set 
aside  as  homestead  to  widow  and  minor  child  absolutely;  Estate  of 
Hayes,  1  Cof.  Prob.  553,  on  death  of  parents,  community  property 
can  be  set  aside  as  homestead  to  minor  child  absolutely. 

Heirs,  Devisees  and  Legatees  Take  Their  Interests  subject  to  all 
contingencies   of   administration. 
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Approved  in  Matter  of  Silliman,  159  Gal.  161,  112  Pae.  891,  sur- 
viving husband  is  entitled  to  homeartead  for  limited  time  out  wife's 
separate  property  devised  to  her  sister  notwithstanding  will  makes 
provision  for  him;  Estate  of  Bump,  162  Cal.  277,  92  Pac.  644,  up- 
holding order  mad«  without  notice  providing  for  allowance  out  of 
decedent's  estate  for  support  of  widow;  Estate  of  Bump,  152  Gal. 
278,  92  Pae.  644,  husband  cannot  by  provisions  of  his  will  deprive 
widow  of  her  rigbt  to  family  allowance. 

Equitable  OonversioiL    See  note,  1  Gof .  Prob.  427. 

86  CaL  171-176,  ^  Pac.  1061,  BliAKOKENBUBG  v.  JORDAN. 

Commlssioiui  of  Executors.    See  note,  1  Oof.  Prob.  214. 

86  Cal.  179-184,  24  Paa  943,  IN  BE  WELCH. 

Administrator  Should  not  be  Bemoved  except  for  good  and  sufficient 
cause. 

Approved  in  In  re  Ohadbourne,  15  Gal.  App.  372,  114  Pac.  1015, 
failure  of  executor  to  publish  notice  to  creditors  within  statutory 
period  is  not  ground  for  removal  where  it  appears  he  was  not  inten- 
tionally neglectful;  Estate  of  Qraber,  2  Gof.  Prob.  352,  executor  will 
not  be  removed  for  failure  to  file  inventory  within  statutory  time 
where  delay  is  reeult  of  couneePv  negligence. 

Oroimcls  for  Bemoval  of  Executors  and  administrators.  See  note, 
138  Am.  St.  Bep.  547,  548. 

86  CaL  184-189,  24  Pac.  1006,  JAMES  ▼.  YASGEB. 

Where  One  of  Comakers  of  Non-negotiable  Note  who  is  surety  pays 
note  and  takes  it  up,  note  is  extinguished. 

Approved  in  Crystal  v.  Hutton^  1  Gal.  App.  254,  256,  81  Pac.  1116, 
wkere  surety  pays  note,  he  can  maintain  action  against  maker  on 
implied  contract  of  indemnity  only,  notwithstanding  note  was  as- 
signed to  him;  Yule  v.  Bishop  (Gal.),  62  Pac.  70,  indorser  of  .corpora- 
tion's note  who  paid  same  and  took  assignment  thereof  cannot  en- 
force statutory  liability  of  stockholders  for  such  debt. 

IMstinguished  in  Enscoe  v.  Fletcher,  1  Oal.  App.  663,  82  Pac.  1076, 
notes  payable  to  father  and  executed  by  son  as  comaker  are  not 
extinguished  by  transfer  to  son  on  distribution  of  father's  estate. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  761,  778. 

86  Cal.  189^191,  25  Pac.  916,  PABKS  v.  BtTNItAP. 

Voluntary  Dismissal  of  Action  Without  Circumstances  showing  dis- 
missal was  intended  as  final  disposition  of  dispute  is  not  bar  to  an- 
other action. 

Approved  in  Garr  v.  Howell,  154  Gal.  384,  97  Pac.  890,  dismissal 
of  action  by  federal  court  while  demurrer  is  undecided  is  not  bar  to 
subsequent  action  in  any  court;  Hubbard  v.  Superior  Gourt,  9  Gal. 
App.  171,  98  Pac.  396,  dismissal  under  section  581  of  Gode  of  Givil 
Procedure  is  without  prejudice  to  new  action  unless  it  operates  as 
retraxit;  Lemon  v.  Sigourney  Sav.  Bank,  131  Iowa,  86,  108  N.  W.  107, 
voluntary  dismissal  of  one  of  two  counts  in  petition  in  interven- 
tion does  not  consititute  binding  adjudication;  Benbow  v.  The  James 
Johns,  56  Or.  562,  108  Pac.  637,  in  action  against  vessel  owner  and 
contractor  to  recover  for  work  and  materials,  party  can  take  non- 
U  Gal.  Note»— 34 
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suit  as  to  vessel  and   owner  and  judgment  against  contractor  and 
afterward  enforce  lien  against  vessel. 

V 

86  OaL  192-197,  24  Pac  1025,  OBIFFITH8  y.  QALINDO. 

Qaestlon  of  Dedication  of  Street  is  one  of  intention  to  be  deter- 
mined by  acte  of  owner. 

Approved  in  Smith  v.  Glenn  (Cal.),  62  Pac.  183,  holding  there  was 
no  dedication  of  certain  strip  of  land  for  use  as  highway. 

86  CaL  197-202,  24  Pac.  1000,  OAMFBELL  ▼.  WEST. 

Judicial  Notice  of  LoeaUtieB  and  Boimdarie&  See  note,  82  Am.  St 
Bep.  441,  445. 

86  Cal.  203-209,  24  Pac  1009,  TATUM  ▼.  THOMPSON. 

In  Absence  of  Statute  Lessor  is  not  Bound  to  keep  premises  in 
condition  fit  for  occupation  for  which  they  were  demised. 

Approved  in  Tucker  v.  Bennett,  15  Okl.  191,  81  Pac.  424,  in  absence 
of  agreement,  landlord  is  not  bound  to  put  premises  in  condition  fit 
for  occupation  of  printing  business  or  repair  subsequent  dilapidations. 

Where  It  ia  Agreed  Bent  shall  not  be  Charged  while  premises  are 
untenantable,  surrender  of  premises  is  not  condition  precedent  to 
tenant's  release  from  liability  for  rent. 

Distinguished  in  Snook  etc.  Furniture  Co.  v.  Steiner,  117  Ga.  375, 
43  S.  E.  778,  if  premises  are  destroyed  and  lessor  notifies  tenant  he 
elects  not  to  rebuild,  tenant  is  relieved  from  paying  rent  and  is  no 
longer  entitled  to  possession. 

86  Cal.  210-211,  24  Pac.  996,  FABEIiEB  ▼.  WBIOHT. 

Judicial  Notice  of  Localities  and  Boundaries.  See  note,  82  Am. 
St.  Bep.  442.  ^ 

86  CaL  211-212,  24  Pac  1063,  FLA8HNEB  y.  WALBBON. 

Order  Granting  N<msuit  cannot  be  Beviewed  on  appeal  if  no  excep- 
tion was  taken  to  ruling. 

Eeaffirmed  in  Nelmes  v.  Wilson  (Cal.),  34  Pac.  341. 

86  Cal.  212-216,  24  Pac.  1030,  33  Pac.  400,  WHITE  v.  WHITE. 

Order  Denying  Alimony  for  Counsel  Fees  is  appealable. 

Approved  in  Stewart  v.  Stewart,  156  Cal.  654,  105  Pac.  956,  order 
denying  application  for  costs  in  divorce  suit  is  appealable. 

Distinguished  in  Bordeaux  v.  Bordeaux,  32  Mont.'  161,  162,  80  Pac. 
6,  order  denying  alimony  pendente  lite  is  not  appealable. 

Wife  nuist  Show  Necessity  for  Award  of  alimony  pendente  lite. 

Approved  in  Stewart  v.  Stewart,  156  Cal.  656,  105  Pac.  957,  wife 
is  bound  to  show  necessity  for  award  of  alimony  for  costs  incurred 
in  summoning  witnesses. 

86  Cal.  225-232,  24  Pac.  998,  PEOPLE  r.  TABM  POL 

Instruction  That  Accused  may  Establish  facts  essential  to  his 
defense  by  preponderance  of  evidence  is  not  erroneous  when  limited' 
Jby  instruction  relating  to  consideration  of  all  testimony. 

Approved  in  Prince  v.  United  States,  3  Okl.  Cr.  705,  109  Pac. 
243,  following  rule;  Schultz  v.  Territory,  5  Ariz.  241,  52  Pac.  352, 
if  evidence  which  does  not  fully  prove  alibi  raises  doubt  as  to 
prisoner's  guilt,  jury  should  acquit. 
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Bnidan  and  Maasnrs  of  Proof  of  Alibi    See  note,  41  L.  B.  A.  533. 

Separation  of  Jury  WliUe  Viewing  Place  of  eommissioa  of  crimo 
eannot  be  considered  on  appeal  nnleee  objected  to  when  opportunity 
wae  offered. 

Approved  in  People  t.  White,  5  Oal,  App.  341,  90  Pae.  477, 
failure  to  object  to  jury  taking  view  of  place  of  commiseion  of 
offense  in  absence  of  judge  is  waiver  of  right  to  have  judge  present. 

Effect  of  Separation  of  Jury.  Se^  notes,  103  Am.  St.  Bep.  170; 
24  L.  B.  A.  (n.  s.)  7M. 

86  CaL   236-238,   21  Am.   St   Bepi   30,   24   Pac   989,  PABKEB  ▼. 


One  Permitting  Water  to  Percolate  Throngli  Ditch  and  saturate 
neighbor's  land,  to  his  injury,  may  be  enjoined  from  continuing  in- 
jury.     ' 

Approved  in  Paolini  v.  Fresno  Canal  etc.  Co.,  9  Cal.  App.  8,  97 
Pac.  1133,  one  negligently  permitting  water  to  escape  from  irri- 
gation ditch  onto  another's  land  is  liable  for  resulting  injury. 

Liability  for  Escape  of  Dangerons  Sabstance  stored  on  premises. 
See  note,  15  L.  B.  A.  (n.  s.)  541. 

86  Osl.  238-241,  24  Pac  988,  PEOPLE  ▼.  SBdTH. 

Entering  of  Premises  With  Intent  to  commit  larceny  is  burglary. 

Approved  in  People  v.  King,  4  Gal.  App.  218,  87  Pac.  402,  hold- 
ing section  459  of  Penal  Code  applies  to  dwelling. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Rep.  499. 

86  CaL  241-245,  24  Pac.  1013,  SILVA  y.  8EBPA. 

Admissions  Made  After  Ezecntlon  of  Mortgage  are  not  admissible 
to  prove  it  was  executed  to  defraud  creditors. 

Approved  in  First  Nat.  Bank  of  Enid  v.  Yoeman,  *  17  Okl.  618, 
90  Pac.  414,  admissions  and  statements  of  mortgagor  made  at  time 
of  and  after  execution  of  chattel  mortgage  are  not  admissible  to 
impeach  it. 

86  Oal.  246-248,  24  Pac.  1027,  SAN  FBANOISOO  ETO.  B.  B.  OO.  ▼. 
TATLOB. 

Owner  is  not  Entitled  to  Value  of  improvements  placed  upon  land 
by  condemnor  before  commencement  of  condemnation  proceedings. 

Approved  in  Aldridge  v.  Board  of  Education,  15  Okl.  357,  82 
Pac.  829,  following  rule;  Black  well,  Enid  etc.  By.  Co.  v.  Bevout, 
19  Okl.  72,  91  Pac.  881,  after  railroad  has  entered  upon  lands  of 
private  owner  and  appropriated  right  of  way,  either  party  may 
institute  condemnation  proceedings  to  determine  their  rights. 

Bight  to  Oompensation  for  Improvements  made  by  taker  before 
condemnation  without  owner's  consent.  See  note,  5  L.  B.  A.  (n.  s.) 
923. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  85  Am.  St.  Bep.  296. 

Value  of  Improvements  Made  by  One  taking  property  by  eminent 
domain  as  element  of  damage.     See  note,  16  L.  B.  A.  805. 

Natmne  of  Bailroad  mm  Bealty  or  Personalty.  See  note,  66  L.  B. 
A.  48. 
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86  OaL  260-264,  24  Pac.  1003,  McCOBMICK  v.  OBIENT  IKS.  CO. 

If  Insurer  has  Defense  to  Claim,  and  insured  upon  request  of 
insurer  and  at  considerable  expense  produces  books  and  property 
which  escaped  damage,  there  is  no  waiver  of  snch  defence  or  es- 
toppel with  respect  thereto. 

Approved  in  McCk>rmick  v.  Union  Ins.  Co.  (Oal.),  24  Pac.  1005, 
and  McCormick  v.  Springfield  Ins.  Co.  (Cal.),  24  Pac.  1005,  both 
following  rale;  Ooorberg  v.  Western  Assurance  Co.,  150  Cal.  519, 
119  Am.  St.  Eep.  246,  89  Pac.  133,  10  L.  B.  A.  (n.  s.)  876,  where  in- 
surer denies  liability,  retention  of  premium  after  loss  is  not  waiver 
of  defense  that  policy  ie  void  for  misrepreeentation  as  to  insurer's 
title;  Webster  v.  State  Mut.  Fire  Ins.  Co.,  81  Vt.  80,  69  Atl.  320, 
if  with  knowledge  insurer  elects  not  to  take  advantage  of  for- 
feiture, he  is  bound  as  by  election  to  treat  contract  as  if  no  cause 
of  forfeiture  had  occurred. 

Belief  from  Mistake  of  Law  as  to  eifect  of  instrument.  See  note, 
28  L.  B.  A.   (n.  s.)   835. 

86  OaL  265-274,  24  Pac.  1028,  IN  BE  WHITCOBffB. 

Precatory  Words  and  Trusts.  See  notes,  106  Am.  St.  Bep.  512, 
516,  518,  528;   2  Cof.  Prob.  294,  298,  299,  310,  312. 

86  Cal.  279-286,  24  Pac.  1032,  SOXTTHEBN  PACIFIC  CO.  ▼.  BUBB. 

Congress  may  Withdraw  Public  Lands  from  sale,  though  in  pos- 
session of  pre-emptars,  if  it  has  not  been  paid  for,  and  grant  it  to 
others. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigley,  10  Idaho,  781,  80 
Pac.  403,  following  rule. 

Grant  of  Bight  of  Way  is  Conclusive  legislative  determination 
of  the  reasonable  and  necessary  quantity  of  land  to  be  dedicated 
to  such  use. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigley,  10  Idaho,  784, 
80  Pac.  404,  following  rale. 

Grantee  of  Bight  of  Way  Over  Pnblic  Lands  may  maintain  eject- 
ment to  gain  possession  of  strip  of  patentee's  land  traversed  thereby. 

Approved  in  Southern  Pac.  Co.  v.  Meyer  (Cal.),  24  Pac.  1034, 
following  rule;  diesenting  opinion  in  Kansas  etc.  By.  Co.  v.  Burns, 
70  Kan.  632,  79  Pac.  240,  majority  holding  one  not  owner  of  fee 
who  without  right  enters  upon  railroad  right  of  way  cannot  justify 
euch  possession  by  shewing  his  occupancy  does  not  interfere  with 
operation  of  road. 

Distinguished  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  940,  city 
cannot  maintain  ejectment  for  recovery  of  possession  of  street 
dedicated  to  public  by  user  without  showing  ownership  in  fee. 

Ejectment  for  Public  Easement.    See  note,  11  L.  B.  A.  (n.  s.)  130. 

What  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L. 
B.  A.  783. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  573,  574. 

Nature  of  Badlroad  as  Bealty  or  Personalty.  See  note,  66  L.  B. 
A.   40. 

Miscellaneous. — Cited  in  Southern  Cal.  By.  Co.  v.  O'Donnell,  3 
Cal.  App.  385,  85  Pac.  933,  upholding  finding  that  party  was  owner 
and  in  possession  of  mineral  location. 
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86  OaL  286-294,  21  Am.  8t  B«p.  39,  24  Pac.  1012,  FLOXJBNOT  ▼. 
FLOUBNOY. 

Pnsumption  is  That  Uuaband  Intended  to  advance  money  paid 
bj  him  for  benefit  of  wife's  separate  estate. 

Approved  in  Carlson  v.  Carlson,  10  Gal.  App.  303,  101  Pac.  925, 
in  absence  of  agreement  to  that  effect  ezpenddtnres  incurred  by 
husband  in  improving  wife's  separate  property  do  not  constitute 
lien  thereon  so  as  to  render  it  community  property. 

What  is  Community  Property.  See  notes,  126  Aol  St.  Bep.  110; 
4  Cof.  Prob.  52. 

Married  Women's  Separate  Estate.  See  note,  87  Am.  St.  Bep. 
704. 

86  OaL  295-298,  24  Pac.  1014,  PEOPLE  y.  EUBAKKS. 

Presumption  and  Burden  of  Proof  as  to  Sanity.  See  note,  36  L. 
B.  A.  728. 

86  Cal  306-316,  21  Am.  St.  Bep.  44,  24  Pac.  1034,  IN  BE  OBTIZ. 

Domiciliary  Ezecntor  must  Gather  in  and  account  for  foreign 
aseets  of  testator  to  extent  of  his  conscientious  ability. 

Approved  in  Richards  v.  Blaisdell,  12  Cal.  App.  Ill,  106  Pac.  737, 
under  section  1913  of  Code  of  Civil  Procedure,  judgment  establish- 
ing claim  against  executor  in  Minnesota  cannot  be  basis  of  action 
against  administrater  in  California;  Estate  of  Finch,  3  Cof.  Prob. 
298,  where  administrator  to  whom  claim  is  presented  transmits  it 
to  administrator  in  sister  state  and  receives  funds  to  pay  it,  court 
will  enforce  payment  thereof  to  claimant. 

Miscellaneous. — Cited  in  Estate  of  Dunsmuir,  2  Cof.  Prob.  65,  sec- 
tions 1322-1324  of  Code  of  Civil  Procedure  apply  only  to  wills 
made  in  other  states  or  countries  by  persons  domiciled  outside  oi 
California. 

86  Cal.   322-^327,  24  Pac.   1019,   BANK  OF   SONOMA  COUNTY  T. 
CHABUBS. 

Statement  of  Claims  Against  Estates  of  Decedents.  See  notes, 
130  Am.  St.  Bep.  318;  5  Cof.  Prob.  304. 

86  Cal.  329-335,  24  Pac  1021,  PEOPLE  ▼.  CHUN  HEONO. 

It  is  not  Error  in  Prosecution  for  homicide  to  give  instruction 
on  manslaughter. 

Approved  in  People  ▼.  Gallaner,  3  Cal.  App.  434,  86  Pac.  815, 
where  in  prosecution  for  homicide  there  is  evidence  which  might 
induce  jury  to  convict  for  manslaughter,  it  is  not  error  to  give 
instruction  on  manslaughter. 

Use  of  Expression  "Time  and  Place  of  Murder"  in  instruction 
upon  question  of  alibi  does  not  assume  crime  has  been  proved. 

Approved  in  People  v.  Wilkins,  158.  Cal.  536,  111  Pac.  615,  in- 
struction that  to  make  killing  murder  party  must  die  within  year 
and  day  after  "the*'  stroke  was  received  does  assume  killing  against 
prisoner's  contention  that  death  was  by  suicide. 

If  Instructions  Construed  Together  are  sufficiently  accurate  and 
free  from  error,  conviction  will  not  be  reversed. 

Approved  in  Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App. 
139,  84  Pac.  423,  holding  certain  instructions  in  action  for  dam- 
ages to  irrigation  ditch  are  not   contradictory. 
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iBStaiios  of  Instraction  on  BoMonablo  Doubt  field  irat  prejudicial. 

Cited  in  People  t.  Del  Cerro,  9  Cal.  App.  773,  100  Pac.  891,  up- 
liolding  instmction  aa  to  reasonable  doubt  given  in  larceny  ease. 

Burden  and  Meaflfuro  of  Proof  of  Alibi.  See  note,  41  L.  B.  A. 
537,  540. 

86  OaL  335-342,  24  Pac.  998,  WEST  COAST  LUMBEB  CO.  ▼. 
APFIELD. 

Wtitton  Instrument  Supenodoa  All  Oral  Kegotiationa  concerning 
subject  matter  wliiGh  preceded  or  accompanied  its  execution. 

Approved  in  Peterson  y.  Chaiz,  5  Cal.  App.  534,  90  Pac.  951, 
terms  "abont"  and  "more  or  lees,"  used  in  contract  of  sale  of  grapes, 
do  not  create  suefti  ambiguity  as  will  juatify  admission  of  extrinsie 
evidence  to  show  intention. 

Flztorea  Betaintug  by  Agreement  the  character  of  personal  prop- 
erty.    See  note,  84  Anu  St.  Bep.  901. 

Lien  on  Landlord's  Interest  for  Labor-  or  materials  furnished 
for  building  or  improvement  removable  by  tenant.  See  note,  6  L. 
B.  A.  (u*.  s.)  4S5. 

Tenant's  Duty  to  LeaTO  Premises  In  Good  Condition.  See  note, 
64  L.  B.  A.  663. 

86  Cal.  342-348,  24  Pac.  1064,  BUBLESON  ▼.    KOBTHWESTEBN 

BffUTUAL  nra  oo. 

Insurance  Agent  cannot  Becoyer  Benewal  Commissions  on  pre- 
miums accruing  after  termination  of  agency. 

Approved  in  King  v.  Baleigh,  lOO  Mo.  App.  7,  70  8.  W.  253,  fol- 
lowing rule;  Scott  v.  Travelers'  Ins.  Co.,  103  Md.  78,  63  Atl.  380, 
where  company  agreed  to  pay  agent  renewal  commissions  on  pre- 
miums secured  before  execution  of  contract  of  agency,  agent  is  not 
entitled  to  commissione  on  such  premiums  accruing  after  termina- 
tion of  agency. 

Miscellaueous. — Cited  in  Michigan  Mutual  Life  Ins.  Co.  v. 
Coleman,  118  Tenn.  235,  100  S.  W.  12a 

86  Cal.  348-351,  24  Pac.  1024,  PEBKINS  y.  ONYETT. 

Wben  Affidavit  In  Support  of  Claim  againet  estate  is  made  by 
person  other  than  claimant,  it  nuist  state  why  it  is  not  made  by 
claimant. 

Approved  in  Maier  Packing  Co.  v.  Frey,  5  Cal.  App.  82,  89  Pac. 
876,  holding  affidavit  m&de  in  behalf  of  corporate  claimant  by  its 
president  defective  for  failure  to  assign  reason  relieving  corporate 
claimant  from  making  it. 

Statement  of  Claims  Against  Estates  of  Decedrats.  See  notes, 
130  Am.  St.  Bep.  316,  318,  320,  3i22;  5  Cof.  Prob.  302,  304,  306,  308. 

86  OaL  352-353,  24  Pac.  1069,  HTDE  v.  BOYLE. 

Miscellaneous. — Cited  in  Green  v.  Thornton,  130  Cal.  484,  62  Pac. 
750,  and  Green  v.  Thornton,  8  Cal.  App.  162^  96  Pac.  383,  other 
litigation  over  same  premises. 

86  Cal.  367-374,  24  Pac.  1072,  GABDNEB  ▼.  DONVELLT. 

Undertaking  to  Belease  Attachment  cannot  be  Bepudiated  by 
those  who  asked  for  it  and  received  its  benefits,  although  its  con- 
ditions are  more  onerous  than  those  of  statutory  undertaking. 
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Approved  in  Bailey  ▼.  Aetna  Indemnity  Ce.,  5  Cal.  App.  744,  91 
Pac.  418,  whether  undertaking  to  releaae  attadhment  be  in  statutory 
or  eommon-law  form,  recitals  therein  are  conclusive  against  obligor; 
Moffitt  Y.  Oarrett,  23  Okl.  403,  138  Am.  St.  Rep.  818,  100  Pac.  535, 
in  action  on  bond  to  discharge  attachment,  obligor  is  liable  whether 
attachment  was  rightfully  or  wrongfully  issued;  Brady  v.  Onffroy, 
37  Wasrh.  489,  79  Pac.  1006,  where,  after  filing  of  bond  to  release 
attachuMnt,  attachment  is  vacated  and  subsequently  judgment  in 
cause  is  rendered  againat  defendant,  it  is  error  to  release  surety 
from  liability  on  bond. 

In  Action  on  Undertaking  to  Beleaae  Attachment,  allegation  of  neg- 
lect and  refusal  to  pay  judgment  is  sufficient  averment  of  demand. 

Approved  in  Abby  v.  Dexter,  18  Colo.  App.  501,  72  Pac.  893,  in  ac- 
tion on  agreement  to  pay  certain  sum  for  claim  conveyed  out  of  first 
proceeds  received  from  claim,  allegation  that  party  failed  and  refused 
to  pay  is  sufficient  averment  of  demand;  Irwin  v.  Insurance  Co.  of 
N.  A.,  16  Cal.  App.  145,  116  Pac.  295,  allegation  of  neglect  and  refusal 
to  pay  insurance  is  sufficient  allegation  of  nonpayment. 

86  CaL  374-384,  24  Pac  1074,  10  L.  B.  A.  139,  TOOMET  Y.  80TTTH- 
EBN  PACIFIO  B.  &.  CO. 

Railroad  Does  not  Owe  Trespasser  upon  its  tracks  duty  of  doing 
acts  to  render  trespass  safe. 

Approved  in  Palmer  v.  Oregon  Short  Line  R.  R.  Co.,  34  Utah,  477, 
98  Pac.  694,  following  rule;  Bygum  v.  Southern  Pac.  Co.  (Cal.),  36 
Pac.  415,  in  action  against  railroad  for  death  of  boy ,^  questions  of  com- 
pany's negligence  and  contributory  negligence  of  boy  and  parents  are 
for  jury;  Duncan  v.  St.  Louis  etc.  R.  R.  Co.,  152  Ala.  125,  44  So.  421, 
holding  failure  of  railroad  to  discover  trespasser  on  track  is  not  neg- 
ligence. 

Statute  Beqnirlng' Signals  to  be  Given  on  approaching  crossing  is 
for  benefit  of  those  only  who  use  crossing. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Workman,  66  Ohio  St.  542, 
90  Am.  St.  Rep.  602,  64  N.  E.  588,  following  rule;  Indiana  etc.  Coal 
Co.  V.  Neal,  166  Ind.  463,  465,  77  N.  £.  851,  852,  under  section  7478 
of  Burns'  Annotated  Statutes  of  1901,  failure  of  mine  operator  to 
provide  door-tender  gives  driver  of  car,  who  is  injured  by  his  head 
striking  top  of  doorway  while  trying  to  keep  door  open  while  passing 
through,  no  cause  of  action;  New  York  etc.  R.  R.  Co.  v.  Martin,  35 
Ind.  676,  72  N.  E.  656,  person  who  was  approaching  crossing  and  was 
turning  on  side  road  parallel  with  track  when  horse  was  frightened 
by  approach  of  train  without  giving  signal  cannot  recover  for  injuries 
sustained;  Lynch  v.  Great  Northern  Ry.  Co.,  38  Mont.  519,  100  Pac. 
618,  where  accident  does  not  occur  at  crossing,  failure  to  give  signal 
for  crossing  is  not  available  to  party  in  action  for  negligent  killing 
on  railroad  track. 

Wbetlier  Wrongdoer  may  Take  Advantage  of  general  statutory  im- 
position of  damages  for  negligence.    See  note,  28  L.  R.  A.  749. 

Pxiyata  Acticm  for  Violation  of  Statute  not  expressly  conferring  it. 
See  note,  9  L.  R.  A.  (n.  s.)  343,  345. 

Care  Due  to  Sick,  Infirm,  or  Helpless  Persons,  with  whom  no  con- 
tract relation  is  sustained.     See  note,  69  L.  B.  A.  543. 

Doctrine  of  'Ijast  Clear  Cbance."    See  note,  55  L.  R.  A.  432. 
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86  Cal.  386-390,  26  Pac  90,  BAKK  OF  OAZJFQBNIA  T.  BOYD. 

Same  Particularity  of  StataiiMnt  la  not  Baquired  in  aflldayit  for 
attachment  that  is  required  in  pleading. 

Approved  in  Finch  ▼.  McVean,  6  Gal.  App.  274,  91  Pac.  1020,  op- 
holding  action  of  court  in  diseolving  writ  of  attachment  where  it  re- 
cited amount  in  excess  of  amount  imported  in  affidavit. 

86  CaL  390-393,  25  Pac.  14,  8IKBE  ▼.  JOSHUA  HENDT  MACH. 
WOBKS. 

President  Authorized  to  Transact  Ordinary  BualneBS  of  corporation 
engaged  in  machinery  business  has  power  to  purchase  machinery  for 
corporation  and  to  give  note  therefor  without  resolution  of  board. 

Approved  in  Judell  v.  Goldfield  Bealty  Co.,  32  Nov.  359,  108  Pac. 
458,  where  corporation  holds  secretary  and  manager  out  as  possessing 
authority  to  settle  claims,  claimants  can  enforce  note  executed  in 
name  of  corporation  by  its  secretary  and  manager  in  payment  thereof. 

Powers  of  President  and  Vice-president  of  corporation.  See  note, 
14  L.  B.  A.  356,  357. 

86  Cal.  393-395,  24  Pac.  1091,  PEOPLE  ▼.  NETCE. 

In  Prosecution  for  Embezzlement,  Evidence  of  previous  acts  of  em- 
bezzlement similar  to  one  charged  and  against  same  person  is  admis- 
sible. 

Approved  in  People  v.  Whalen,  154  Cal.  476,  98  Pac.  197,  in  prose- 
cution for  obtaining  money  under  false  pretenses,  evidence  that  ac- 
cused previously  made  similar  misrepresentations  to  others  in  endeavor 
to  sell  stock  in  same  company  in  which  he  sold  stock  to  prosecuting 
witness  is  admissible. 

Evidence  of  Other  Crimes  In  Criminal  Cases.  See  note,  62  L.  B.  A. 
226. 

86  Cal.  395-401,  21  Am.  St.  Bep.  62,  24  Pac  1089,  BEINHABT  ▼. 
LUGO. 

Certificate  of  Service  of  Summons  by  deputy  sheriff  in  own  name  is 
void  as  proof  of  such  service. 

Approved  in  Karns  v.  State  Bank  &  S.  Co.,  31  Nev.  179,  101  Pac. 
567,  under  section  3051  of  General  Statutes  of  1885,  service  of  sum- 
mons upon  assistant  cashier  in  charge  of  branch  bank,  who  has  power 
to  sign  drafts  and  correspondence  but  has  nothing  to  do  with  manage- 
ment of  corporation,  is  insufficient;  Lynch  v.  West,  63  W.  Va.  576,  60 
S.  E.  608,  where  process  is  served  by  private  person,  return  must  show 
time  and  place  of  service. 

Persons  in  Whose  Name  Deputy  Should  Act.  See  notes,  106  Am. 
St.  Bep.  826,  827,  828;  19  L.  B.  A.  180. 

Defects  in  Proof  of  Service  Necessary  to  entering  of  default  cannot 
be  cured  by  subsequent  knowledge  of  fact. 

Approved  in  Lawrence  v.  Stone,  160  Ala.  385,  135  Am.  St.  Bep.  105, 
49  So.  377,  on  hearing  of  motion  to  set  aside  default  judgment,  evi- 
dence of  service  of  process  will  not  be  received. 

Motion  to  Vacate  Judgment  on  Oround  that  it  is  void  is  direct  at- 
tack. 

Distinguished  in  Estate  of  Davis,  151  Cal.  324,  121  Am.  St.  Bep. 
105,  86  Pac.  185,  answer  to  petition  for  distribution  alleging  will  is 
forgery  and  that  probate  thereof  was  fraudulently  procured  collater- 
ally attacks  judgment  admitting  will  to  probate. 
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Amondineiit  of  Pleading  in  Matter  of  Snbetance  opens  default  on 
original  pleading. 

Bistingaished  in  Cole  v.  Boebling  Constraction  Co.,  156  Cal.  446,  105 
Pac.  257,  rale  not  applicable  where  judgment  is  entered  on  default 
based  on  original  complaint  before  it  was  amended. 

86  Cal.  402,  25  Pac.  9,  EX  PARTE  BEOKEB. 

Sulllcieiicy  of  Evideoce  to  Conrlct  Accused  will  not  be  determined 
on  habeas  corpus. 

Approved  in  In  re  Yandiveer,  4  Cal.  App.  652,  88  Pac.  9^,  on  habeas 
eorpus  court  will  only  examine  evidence  to  ascertain  whether  commit- 
ment is  with  probable  cause;  State  v.  Beaverstad,  12  N.  D.  534,  97  N. 
W.  550,  on  habeas  corpus  court  will  not  weigh  conflicting  testimony 
or  measure  credibility  of  witnesses;  Winnovieh  v.  Emery,  33  Utah, 
361,  93  Pac.  994,  on  habeas  corpus  sufficiency  of  evidence  adduced 
before  magistrate  to  warrant  holding  of  accused  for  trial  will  not  be 
reviewed. 

Prisoner's  Bight  to  Discharge  on  Habeas  Oorpns  after  eommitment 
and  before  trial.     See  note,  100  Am.  St.  Bep.  33. 

86  Cal.    405-415«   24  Pac.   1094,   WOLFSKILL   ▼.   I«OS  ANOEXES 
OOXTNTy. 

What  Oonstitates  Dedication  to,  and  Acceptance  of,  a  public  street. 
See  note,  129  Am.  St.  Bep.  619. 
Public  User  as  Acceptance  of  Highway.    3ee  note,  18  L.  B.  A.  510. 

86  CaL  415-422,  21  Am.  St  Bep.  67,  24  Pac  1093,  BEBONIO  v. 
SOUTHEBN  PAOIFIO  B.  B.  CO. 

When  by  One  Act  Seyeral  Pieces  of  Property  are  permanently  in- 
jured, damages  are  assessed  once  for  all. 

Approved  in  Williams  v.  Southern  Pacific  B.  B.  Co.,  150  Cal.  626, 
627,  89  Pac.  599,  600,  where  one's  land  is  permanently  injured  by  build- 
ing of  railroad  thereon,  entire  cause  of  action  for  damages,  past  and 
prospective,  accrues  when  injury  is  inflicted;  Gartner  v.  Chicago  etc. 
B.  B.  Co.,  71  Neb.  451,  98  N.  W.  1054,  where  overflow  of  water  cieiused 
by  obstruction  will  indefinitely  injure  adjacent  land  unless  interfered 
with,  damages,  past  and  prospective,  can  be  recovered  in  one  action 
only. 

Miscellaneous. — Cited  in  Coats  ▼.  Atchison  etc.  By.  Co.,  1  Cal.  App. 
443,  82  Pac.  641,  abutting  land  owner  nlay  recover  for  deprivation  of 
access  over  street  notwithstanding  city  has  authorized  use  of  street 
for  railroad  purposes. 

86  Oal.  430-431,  26  Pac.  244,  WHiTJAMS  ▼.  DENNISON. 

Where  Appeal  is  Taken  from  Judgment  and  order  denying  new 
trial,  one  undertaking  is  sufficient. 

Approved  in  Woelflen  v.  Lewiston-Clarkston  Co.,  49  Wash.  407,  95 
Pac.  494,  following  rule. 

86  CaL  43a-441,  25  Pac  7,  COBSON  ▼.  BEBSON. 

.Claim  Against  Partners  Need  not  be  Presented  to  estate  of  deceased 
partner  in  order  to  enforce  it  against  firm. 

Approved  in  Franklin  v.  Trickey,  9  Ariz.  285,  80  Pac.  353,  adminis- 
trator of  partner  first  deceased  may  bring  suit  for  accounting  against 
administrator  of  surviving  partner  without  presenting  demand. 
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Month  to  Month  Tenancy  may  be  termiiuttted  by  giving  of  one 
month's  notice. 

Approved  in  Owen  ▼.  Herzihoff,  2  Cal.  App.  623,  84  Pae.  275,  apply- 
ing rule  in  forcible  detainer. 

Declarations  and  Acta  of  Agents.    See  note,  131  Am.  St.  Bep.  318. 

86  CaL445-440,  25  Pac.  6,  MADDEN  T.  OOOIDENTAL  ETC.  STEAM- 
SHIP GO. 

Negligence  will  not  be  Inferred  ftom  Proof  that  employee  while 
loading  ship  was  injured  by  falling  of  freight  caused  by  breaking  of 
rope  which  carried  freight. 

Approved  in  McDonald  v.  California  Timber  Co.,  7  Cal.  App.  378,. 
94  Pac.  377,  proof  that  clevis  attached  to  cable  which  anchored  en- 
gine broke  while  engine  was  being  moved  by  own  power  raises  no 
preaumption  of  negligence  in  furnishing  clevis;  Fredenthal  v.  Brown, 
52  Or.  41,  r5  Pae.  1117,  proof  that  employee  in  hold  of  ship  was  injured 
by  boards  slipping  from  derrick  is  not  prima  facie  proof  of  negligence. 

Di«tingu3ehed  in  Dixon  v.  Pluns  (Oal.),  31  Pac.  9Q&,  when  it  ia 
shown  person  dropped  chisel  from  building  and  injured  another  on 
street,  prima  facie  case  of  negligence  is  established. 

86  Oal.  449--458,  26  Pac.  16,  10  L.  B.  A.  545,  STANBT  v.  McELBATfi. 

Debt  may  be  Paid  by  Giving  of  Note  if  it  is  offered  and  accepted  as 
payment. 

Approved  in  Savings  etc.  Soc.  v.  Burnett  (Cal.),  37  Pac.  185,  up- 
holding finding  that  new  note  was  given  in  payment  of  balance  due 
upon  original  note. 

Acoonunodation  Indorser  Who  Pays  Note  may  sue  maker  for  amount 
of  note  as  for  money  paid  to  his  use. 

Approved  in  Crystal  v.  Hutton,  1  Cal.  App.  254,  81  Pac.  1116,  where 
surety  pays  note  and  accepts  assignment  thereof,  he  can  maintain 
action  against  maker  on  implied  contract  of  indemnity  only;  Tule  v. 
Bishop  (Cal.) J  62  Pac.  70,  indorser  of  corporation's  note  who  pays 
same  and  takes  assignment  thereof  cannot  enforce  statutory  liability 
of  stockholders  for  such  debt;  Blanchard  v.  Blanchard,  201  N.  T.  138, 
94  N.  R  631,  statute  of  limitations  as  to  accommodation  indorser's 
right  of  action  against  maker  of  note  does  not  run  until  indorser  pays 
note. 

Notice  of  Dlahonor  la  for  Benefit  of  indorser. 

Approved  in  Merchants'  Nat.  Bank  v.  Bentel,  15  Cal.  App.  173,  113 
Pac.  709,  under  section  3143  of  Civil  Code,  demand  of  payment  of 
indorser  is  not  notice  that  demand  has  been  made  on  maker  and  pay- 
ment refused. 

Judicial  Notice  of  Oonrtfs  Own  Becords  in  other  actions.  See  note, 
11  L.  B.  A.  (n.  s.)  616. 

86  Oal.  459^65,  25  Pac.  12,  OBEENBAUM  ▼.  MABTINEZ. 

Amount  of  Damages  Prayed  for  in  action  for  damages  is  test  of 
jurisdiction. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  316,  90  Pac.  690, 
if  in  action  to  recover  money  and  establish  lien,  lien  fails  and  amount 
of  claim  is  not  sufficient  to  confer  jurisdiction,  court  may  render  per- 
sonal judgment  for  amount  due. 

Query,  Whether  Money  Paid  as  Attorneys'  Fees  is  within  rule  of 
damages  declared  in  section  3336  of  Civil  Code. 
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Cited  in  Spooner  y.  Cadj  (Cal.);  ^  I'ftc.  1019,  where  only  evidence 
of  money  expended  in  pursuit  of  converted  property  is  that  party 
gave  note  for  expenses  of  proposed  suit  and  it  does  not  appear  what 
expenses  were  incurred  except  that  party  had  costs,  money  paid  to 
attorney  cannot  be  considered  in  estimating  damages. 

Where  Party  Brings  Suit  in  Superior  Court  for  more  than  three  hun- 
dred dollars,  penalty  for  recovery  of  less  than  jurisdictional  amount  is 
loss  of  costs. 

Approved  in  Pratt  v.  Welcome,  6  Cal.  App.  477,  92  Pac.  501,  applying 
rule  in  replevin. 

Under  Section  1140  of  Civil  Code,  title  to  property  passes  to  buyer 
whenever  parties  agree  to  present  transfer  and  thing  is  identified. 

Approved  in  Grange  Co.  v.  Farmers'  Union  etc.  Co.,  3  Cal.  App.  524, 
86  Pac.  617,  where  seller's  conduct  indicates  intention  to  pass  title  to 
grain  on  delivery  to  carrier,  title  vests  in  buyer  as  of  date  of  shipment. 

Snillciaicy  of  Selection  or  Designation  of  Oooda  sold  out  of  larger 
lot.    See  note,  26  L.  B.  A.  (n.  s.)  17,  20,  48,  57. 

86  CaL  466-471,  25  Pac.  10,  KBEUNG  ▼.  MUUSES. 

Miscellaneous. — Cited  in  Ostrander  v.  Bichmond,  155  Cal.  472,  101 
Pac.  454,  refusing  to  constvue  word  "may"  in  amendment  of  1905  to 
Yrooman  Act  to  mean  "shall,"  so  as  to  require  expense  of  street  work 
to  b^e  chargeable  to  district  when  cost  exceeds  one-half  assessed  value 
of  abutting  lots. 

86  Cal  471-^78,  25  Pac  17,  MCWBT  ▼.  HENEY. 

Conveyance  Witliout  Consideration  In  View  of  impending  death, 
upon  condition  that  in  event  of  grantor's  recovery  grantee  is  to  re- 
convey,  vests  absolute  title  in  grantee. 

Approved  in  Hammond  v.  McCullough,  169  Cal.  647,  115  Pac.  219, 
delivery  of  deed  from  one  spouse  to  other  upon  condition  that  it  is 
not  to  be  recorded,  but  destroyed  on  grantee  dying  first,  vests  absolute 
title  in  grantee;  McDonnell  v.  McDonnell,  10  Cal.  App.  66,  101  Pac. 
41,  that  conveyance  is  executed  by  uncle  to  nephew  without  consid- 
eration is  not  sufficient  to  avoid  deed;  Dennison  v.  Barney,  49  Colo. 
455,  113  Pac.  523,  grant  without  consideration  in  view  of  impending 
death,  upon  condition  that  grantee,  in  event  of  grantor's  recovery,  is 
to  reconvey  is  absolute  notwithstanding  grantor  continues  in  posses- 
sion, pays  taxes  and  improves  property;  Sargent  v.  Cooley,  12  N.  D. 
7,  94  N.  W.  578,  applying  principle  where  mortgage  was  delivered 
upon  condition. 

.Effect  of  Delivery  of  Deed  to  Grantee,  subject  to  extrinsic  condi- 
tion.    See  note,  16  L.  B.  A.  (n.  s.)  941. 

Parol  Evidence  is  not  Admissible  to  show  delivery  of  deed  is  sub- 
ject to  any  condition  not  expressed  therein* 

Approved  in  Whitney  v.  Dewoy,  10  Idaho,  654,  80  Pa«.  1122,  09  L. 
B.  A,  572,  following  rule;  Albert  v.  Albert,  1(2  Cal.  App.  272,  107  Pac. 
15&,  parol  evidence  is  not  admissible  to  show  delivery  of  assignment 
of  certificate  of  purchase  of  public  lands  is  on  condition;  Sargeni  v. 
Cooley,  12  N.  D.  7,  94  N.  W.  578,  applying  rule  to  mortgage^ 

86  Cal.  479-483,  25  Pac.  5,  CCCKE  v.  AGUIBBE. 

Judgment  In  Beplevln  must  be  in  Alternative  for  retum  of  property 
or  its  value. 

Beaffijmed  in  Hynes  v.  Barnes,  30  Mont.  27,  75  Pacw  523. 
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86  ML  483-492,  25  Pac.  3,  BABSLT  t.  COPELAND. 

Court  must  Allow  Counsel  to  Object  to  quest&oois  which  are  answered 
too  quickly  «nd  must  stirike  out  answer  for  ouek  purpose. 

Approved  in  l^ate  ▼.  Forsha,  190  Mo.  327,  88  S.  W.  755>  4  L.  B.  A. 
(ow  &)  576,  ^here  party  fails  to  object  to  admission  of  testimony  and 
motion  to  strike  out  is  denied,  erroneons  ruling  admitting  it  is  not 
available  to  party  on  appeal. 

Witness  may  be  Asked  on  Cross-examination  whether  he  had  not 
previously  made  agreement  with  party  to  suppress  testimony  given  at 
trial. 

Approved  in  People  v.  Ye  Foo,  4  Cal.  App.  737,  89  Pac.  452,  where 
witness  on  crose-examdnation  denies  dissuading  prosecution's  witness 
from  testifying,  evidtence  to  contradict  him  is  admissible. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  54. 

Witness  cannot  be  Impeacli^  by  Evidence  of  specific  wrongful  acts 
not  bearing  upon  matter  in  issue. 

Approved  in  People  v.  Monreal,  7  Cal.  App.  38,  93  Pac.  385,  in 
prosecution  for  perjury,  evidence  showing  witness  woa  adulterer  and 
thi&t  her  husband  had  punisbed  man  in  her  room  is  not  admissible  for 
purposes  of  impeachment. 

Evidence  of  Specific  Instances  to  Prove  Character.  See  note,  14 
L.  B.  A.  (p.  s.)  706c 

What  Provable  by  Books  of  Account.    See  note,  5@  L.  B.  A.  716. 

86  Cal.  495-496,  26  Pac.  22,  MOOBE  ▼.  SUPEBIOB  OOUBT. 

Order  Substitating  Trustee  not  Void  on  Face  will  not  be  set  aside  on 
UBotion. 

Approved  in  Tuffree  v.  Steams  Banohos  Oo.  (Gal.),  54  Pac.  827, 
judgment  regular  on  face  cannot  be  set  aside  on  motion  attacking  its 
validity. 

86  Cal.  497-499,  25  Pac.  65,  WILUAMSON  v.  TOBET. 

Presumption  of  Ownership  Arises  from  possession. 

Approved  in  Weeks  v.  Cranmer,  18  S.  D.  442,  101  N.  W.  32,  pos- 
session by  one  claiming  as  owner  under  deed  and  judicial  proceeding 
is  sufficient  evidenoe  of  title  to  justify  recoveery  against  one  failing 
to  establish  title  in  himself. 

86  Cal.  500-531,  24  Pac.  172,  25  Pac.  64,  WATSON  y.  S0TBO. 

Purchaser  is  Charged  With  Notice  of  Everything  appearing  in  deed 
under  which  he  buys. 

Approved  in  Gruaraniy  etc.  Co.  v.  Becreation  Chin  Club,  12  Oal.  Ap^). 
388,  107  Pac.  627,  recitals  in  recorded  deed  are  sufficient  notice  to 
grantee  of  purchaser  of  extent  to  which  it  affects  remaining  lands  of 
original  vendor. 

Partition  may  be  Maintained  by  Owner  of  equitable  title. 

Approved  in  Varni  v.  Devote,  10  Cal.  App.  306,  101  Pac.  934,  follow- 
ing rule;  Buhrmeister  v.  Buhnneister,  10  Cal.  App.  3^5,  102  Pac.  222, 
defendanft  in  partition  cannot  object  that  plainrt>iff  is  in  possession  of 
entire  premises  under  unexpired  lease,  under  which  defendant  is  not 
entitled  to  possession  at  commencemexU  of  action;  Koloa  Sugar  Co.  v. 
Smith,  10  Haw.  490,  where  tenants  in  common  comvey  land  to  trusftees, 
they  may  maintain  suit  for  partition  without  joining  trustees. 

Bight  Of  One  Out  of  Possession  to  Partition.  See  note,  20  L.  B.  A. 
625. 
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Wlion  Equity  Once  Aeanirei  Jnrifldietlon,  it  will  decide  wbole  ease. 

Approved  in  Swan  ▼.  Talbot^  152  Gal.  500,  94  Pac  240,  17  L.  B.  A. 
(n.  su)  10€6y  where  eoort  acquires  jurisdiction  of  suit  to  cancel  bill  of 
sale  and  to  restore  personalty,  but  restoration  is  impracticable,  money 
judgment  may  be  rend-ered  againat  defendant;  Backer  v.  Superior 
Court,  1^1  Gal.  316,  90  Pac  690,  if  in  action  to  recoveir  money  and 
establish  lien,  lien  fails  and  amount  of  claim  is  not  sufficient  to  confer 
jurisdiction,  conrt  may  render  personal  judgment  for  amount  due; 
Gurtin  t.  Krohn,  4  Gal.  App;  135,  87  Pac.  245,  holding  beneficiary,  upon 
refusal  o<f  trustee  to  perform  condition  of  certain  trust  deed  given  as 
security^  could  main'tain  suit  to  have  rigb/ts  of  parties  adjusted  and 
property  sold. 

Statute  of  IJmltatloiis  as  to  AdTone  Posflesaion  of  Toluntajy  trustee 
does  not  begin  until  trustee's  repudiation  of  trust. 

IM^inguished  in  Norton  v.  Bassett,  154  Gal.  418,  120  Am.  St.  Bep. 
162,  97  Pac  897,  upon  death  of  trustee  of  resuHting  tnist,  involuntary 
trust  devolves  upon  heir,  and  beneficiary's  ri^ht  of  action  against 
latter  to  declare  trust  and  for  accounting  aecruee  upon  death  of  origi- 
nal trustee. 

86  OaL  538^542,  25  Pac.  67,  BEYNOLD8  v.  BOBSIa. 

Wliere  Imperfections  are  Fonnd  in  Abstract  which  might  give  rise 
to  litigation  and  which  vendor  refuses  to  remedy,  vendee  may  recover 
deposit  paid  under  contract  providing  for  return  of  deposit  if  title 
proves  defective. 

Approved  in  Grim  r.  Umbeen,  155  Gal.  702,  132  Am.  St.  Bep.  127, 
103  Pac  180,  where  viendor  is  unable  to  furnish  title  "fairly  deducible 
of  record"  beoauee  there  are  no  complete  records  from  which  nature 
and  defensibality  of  title  can  be  determined,  vendee  may  recover  de- 
posit paid  pending  examination  of  title;  Bartlett  v.  McGee  (Gal.),  45 
Pac.  1031,  unrecorded  contract  of  which  vendee  has  no  notice  between 
vendor  and  third  person  existing  when  contract  was  made  and  which 
includes  same  lajid  is  such  defect  as  will  entitle  vendee  to  recover 
deposit  if  vendor  fails  to  remove  defeot  within  reasonable  time; 
Whelan  v.  Boseiter,  1  Gal.  App.  704,  82  Pac.  1083,  pending  suit  involv- 
ing building  restrictions  on  land  is  defect  sufficient  to  enititle  vendee 
to  return  of  deposit  paid  on  contract  pending  examination  of  title. 

Good  Title  Should  be  Free  from  Litigation,  palpable  defects,-  ^rave 
doubts,  and  should  consist  of  legal  and  equitable  title  and  be  fairly 
deducible  of  record. 

Approved  in  Dobson  v.  Zimmerman,  55  Tex.  Civ.  App.  403,  118  S.  W. 
240,  under  contract  to  convey  good  title  to  lands  acquired  by  vendor 
after  wife's  death  with  funds  of  his  father's  estate,  vendor  is  not 
bound  to  procure  probate  order  authorizing  sale. 

86  Gal.  542^52,  25  Pac.  60,  FOLTZ  ▼.  COCkSWEUl 

Complaint  Alleging  Defendant  Promised  to  pay  plaintiff  five  thou- 
sand dollars  for  services,  and  further  alleging  performance  of  certain 
specified  servioes,  and  that. all  the  services  rendered  to  defendant  are 
reasonably  worth  five  thousand  dollars,  counts  on  implied  contract 
only. 

Approved  in  Johnson  v.  Lee  Toma  ft  Co.,  16  Haw.  698,  treating  com- 
plaint for  services  which  counts  on  special  agreement  as  indebitatua 
sssumpsit  under  rule  that  theory  of  pleadings  on  which  case  was  tried 
wiU  not  be  changed  on  appeal. 
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Services  Bendered  by  Attorney  in  Persuading  legisl-atora  to  act 
favorably  upon  bill  for  client's  intereet  for  fixed  compeneation  and  in 
which  no  unfair  means  were  used  are  not  contrary  to  public  policy. 

Approved  in  Suflsman  ▼.  Porter,  137  Fed.  Id5,  declaring  void  agree- 
ment to  procure  consent  of  owners  for  construction  of  trolley  line  in 
front  of  their  properties  and  also  to  obtain  franchise  to  operate  such 
line  for  fee  contingent  upon  success;  Stroemer  v.  Van  Orsdel,  74  Neb. 
140,  121  Am.  St.  lUfp.  713,  103  N.  W.  1055,  4  L.  B.  A.  (n.  s.)  212,  up- 
holding contract  whereby  attorney  agreed  to  procure  legislative  action 
and  which  provided  for  contingent  fee. 

Validity  of  lK>bbying  Contracts.  See  notes,  121  Am.  St.  Bep.  733; 
30  L.  B.  A.  739,  741. 

Contracts,  Consideration  for  Which  baa  partly  failed,  or  is  partly 
lllegaL    See  note,  117  Am.  St.  Bep.  518. 

86  Cal.'  652-554,  21  Am.  St  Bep.  61,  25  Pac.  67,  DAIiY  ▼.  PENNIE. 

Fact  That  Bight  of  Appeal  is  Lost  by  failure  of  clerk  of  party's 
attorney  to  file  undeitaking  in  due  time  ia  not  ground  for  equitable 
relief. 

Approved  in  Smith  v.  Yandepeer,  3  Gal.  App.  302,  85  Pac.  137,  decree 
of  distribution  whioih  .becomes  final  by  failure  to  appeal  therefrom  in 
due  time,  however  erroneous,  is  conclusive. 

If  Decree  of  Final  Distributiom  is  Erroneous,  remedy  is  by  appeal 
only. 

Di&tingnisbed  in  Coats  v.  Harris,  9  Idaho,  468,  75  Pac.  245,  decree 
of  distribution  will  not  defeat  action  of  one  who  is  not  heir  and  was 
not  party  to  any  of  proceedings  while  estate  was  being  settled. 

Belief  from  Decrees  of  Courts  having  exclusive  jurisdiction  over 
estates  of  decadents,  minors  and  incompetent  persons.  See  notes,  106 
Am.  St.  Bep.  645;  1  Cof.  Prob.  268. 

Final  Decree  of  Distribution  in  Estate.  See  note,  135  Am.  St.  Bep. 
995,     . 

Katnre  and  Elements  of  Estoppel.    See  note,  130  Am.  St.  Bep.  140. 

86  Cal  564-665,  25  Pac.  66,  CBEW  v.  DILLEB. 

Undertaking  on  Appeal  from  Judgment  and  order  must  sts/te  appeal 
is  from  both. 

Approved  in  Field  v.  Andrada  (Cal.),  37  Pac.  180,  bond  on  appeal 
from  order  denying  motion  to  dismiss  and  order  denying  new  trial 
must  state  appeal  is  from  both. 

86  Cal.  566-666,  26  Pac.  55,  KITTLE  ▼.  BEUCEaABDE. 

In  so  Far  as  It  is  Necessary  to  Make  principal  relief  in  quiet  title 
suit  effective,  it  is  proper  to  restrain  execution  of  deeds  in  pursuance 
of  certificates  of  sale  upon  which  adverse  claim  is  founded. 

Approved  in  Kittle  v.  McMullen  (Cal.),  25  Pac.  58,  following  rule; 
Dorris  v.  McManus,  3  Cal.  App.  582,  86  Pac.  912,  it  is  not  error  to  en- 
join parties  in  quiet  title  suit  from  maintaining  action  under  which 
they  claim  property  if  injunction  is  unnecessary  to  make  plaintiff's 
relief  eflPe«tual;  Cottonwood  Ditch  Co.  v.  Thom,  39  Mont.  119,  101  Pac. 
826,  where  ditch  and  right  of  way  therefor  are  property  of  plaintiff, 
defendant  in  quiet  title  suit  is  not  aggrieved  by  order  restraining  his 
interference  theirewith. 
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86  Cal.  666-573,  25  Pac.  58,  QUONG  QUE  SIKa  ▼.  AKOLO-NEVABA 
ASSUBANCE  CORP. 

Agent  Authorized  to  Frocnre  Iiuraraiice  is  not  thereby  made  ageM 
of  inenired  to  cancel  policy. 

Approved  in  Johnaon  y.  North  British  etc.  Ins.  Co.,  66  Ohio  St.  16, 
63  N.  £.  612^  f  <^owing  role. 

Insuraace  Agent  as  Agent  of  Assured.    See  note,  20  Ii.  B.  A.  284. 

Liability  of  Bailroad  to  Employee  for  injuries  caused  by  defectively 
loaded  car.    See  note,  13  L.  R.  A.  (n.  s.)  391. 

BetDxn  of  Premium  as  Condition  of  Canceling  Insurance.  See  note, 
13  L.  R.  A.  (n.  fl.)  885. 

86  Cal.  574-679,  21  Am.  St  Bep.  63,  25  Pac  52,  10  L.  B.  A.  369,  OUT- 
TING  PACKENQ  CO.  v.  PACKERS'  EXCHANGE. 

Non-negotiable  Contract  of  Purchase  and  sale  is  transferable  by 
indoreemeni. 

Approved  in  Frese  v.  Moore,  1  Cal.  App.  591,  82  Pac.  543,  charter- 
party  amd  contract  to  furnish  cargo  of  lumber  not  involving  pevsonal 
skill  in  their  performance  are  transferable  without  consent  of  ship 
owners. 

Assignee  of  Contract  Becomes  Bound  to  assignor  to  perform  con- 
tract according  to  its  terms. 

Approved  in  Atlanrtic  &  North  Oarolina  R.  B.  v.  Atlantic  Sb  N.  C. 
IL  R.  Co.,  147  N.  C.  386,  125  Anu  St.  Rep.  550,  61  S.  E.  191,  23  L.  B.  A. 
(n.  8.)  223,  when  leseee  railroad  company  takes  from  leesor  assignment 
of  contract  for  delivery  of  fuel  on  its  rigtht  of  way,  it  must  pay  for 
it  when  delivered. 

Liability  of  Assignee  of  Contract  for  purchase  of  land.  See  note, 
126  Am.  St.  B^.  90. 

Sales  of  Property  not  Then  in  Ezistenee.  See  note,  81  Am.  St.  Bep. 
44. 

86  CaL  680-584,  21  Am.  St.  Bei^  67,  26  Pao.  61,  PEBKIN8  v.  WAKE- 
HAJiC* 

State  may  Provide  for  Quieting  Title  to  land  within  its  limits  by 
constructive  service  of  eummons. 

Approved  in  HofPman  v.  Superior  Court,  151  Cal.  392,  90  Pec.  941, 
upholding  sufficiency  of  affidavit  required  to  be  filed  with  complaint 
under  McEnerney  Act;  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal. 
310,  314,  119  Am.  St.  Bep.  190,  88  Pac.  360,  362,  8  U  B.  A.  (n.  s.)  682, 
upholding  provisions  of  McEnerney  Act  providing  for  rendering  of 
judgments  againvt  unknown  daimanits  upon  publication  of  summons; 
Anuvican  Land  Co.  v.  Zaise,  219  U.  S.  6d,  31  Sup.  Ot.  205,  55  L.  Ed. 
95,  upholding  provisions  of  McEnerney  Act  providing  for  rendering  of 
judgments  against  unknown  claimants  upon  publication  of  summons; 
Clem  V.  Givens,  106  Ya.  149,  55  S.  £.  56S,  in  action  for  specific  per- 
formance of  contract  to  convey  land  against  nonresident  executor  and 
widow  and  children  of  vendor,  it  is  proper  to  proceed  against  executor 
by  publication. 

It  Is  not  Kecessary  in  Support  of  Judgment  in  quiet  title  suit,  where 
service  has  been  had  by  publication,  to  determine  whether  it  is  judg- 
ment in  personam  or  in  rem. 

Distinguished  in  Silver  Gamp  Min.  Co.  v.  Dickert,  31  Mont.  500,  78 
Pae.  970,  67  Ii.  B.  A.  940,  ssrvice  by  publication  on  nonresident  in 
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action  for  apecifie  performance  of  contr<aet  to  convey  land  will  not 
warrant  personal  judgment. 

Whether  Juriadlctlon  of  Salt  to  Quiet  Title  or  remove  elond  on  title 
of  land  within  territorial  jurisdiction  maj  rest  upon  conetructlve  ser- 
vice of  nonresident.    See  note,  29  L.  B.  A.  (n.  e.)  626. 

Jtirisdiction  of  Foreign  Corporations.    See  note,  95  Am.  St.  Bep.  924. 


86  Oal.  580-^84,  21  Am.  8fc.  Bap.  67,  26  Fac  61,  FEBKINS  T.  WAKE- 
HAH. 
Foreign  JndgmentB.    See  note,  94  Am.  St.  Bep.  552. 

86  CaL  589-690,  25  Pac.  61,  TAYIiOB  ▼.  BLACK  DIAMOND  OOAIi 

MIK.  CO. 

Attorney  cannot  Aasign  Contract  for  His  Future  eervices  and  sub- 
etitute  another  attorney  without  conaen>t  of  client. 

Approved  in  Sumner  v.  Nevin,  4  Cal.  App.  350,  87  Ptec.  1106,  where 
servant  of  real  estate  broker  makes  contract  wiiereby  he  becomes 
a^ent  for  sale  of  land,  court  will  not  decree  aesignment  of  contraoi  to 
master. 

86  Cal.  591-594,  25  Fac.  54,  WOLVEBTON  ▼.  BAEEB. 
Valid  Judgment,  Although  Erroneous,  Froperly  Pleaded  is  bar  to 

subeequent  a  Hi  on  between  same  parties  for  same  thin^. 

Approved  in  Philbrook  v.  Newman,  148  Oal.  175,  82  Plac.  773,  deny- 
ing petition  in  supreme  conrt  tQ  obtain  order  of  that  court  setting 
aside  ite  judgment  affirming  order  denying  new  trial. 

To  Determine  "Whether  Issues  in  two  actions  are  the  same,  com- 
plaint and  findings  in  evidence  may  be  examined. 

Approved  in  Page  v.  Graver,  5  Cal.  App.  386,  90  Pac.  483,  judgment 
rendered  after  grantor's  death  in  action  by  him  to  set  aside  deed 
is  bar  to  action  by  widow  to  set  aside  same  deed  on  same  ground; 
Baker  v.  Baker  (CaL),  31  Pac.  357,  in  action  by  son's  wife  to 
set  aside  partition  deed  because  she  did  not  join  therein,  not  error 
to  refuse  admission  of  judgment-roll  in  action  by  mother  against 
son,  his  wife  and  others,  to  set  aside  partition  and  enforce  trust, 
wherein  it  was  decided  land  not  held  in  trust. 

86  Cal.  594-596,  25  Fac.  50,  8TONESIFEB  ▼.  ABMSTBONa. 

Extending  of  Time  Under  Sectictt  473  of  Code  of  Civil  Procedure 
lies  in  discretion  of  court. 

Approved  in  Utah-Nevada  Co.  v.  De  Lamar,  9  Cal.  App.  761,  100 
Pac.  885,  upholding  order  denying  application  for  relief  from  default 
in  failing  to  propose  statement  on  appeal  from  order  denying  new 
trial  within  statutory  time. 

86  CaL  596-605,  25  Pac.  132,  BUCEXET  ▼.  HOWE. 

Equity  will  Decree  Trust  in  Favor  of  party  who  shows  better 
right  to  land  which  has  been  fraudulently  patented  by  another. 

Approved  in  Jameson  v.  James,  155  Cal.  279,  100  Pac.  702,  sus- 
taining demurrer  to  bill  to  cancel  mineral  land  patent  fraudulently 
procured,  brought  by  person  not  entitled  to  acquire  title  to  land. 

Party  cannot  on  Appeal  First  Complain  that  he  was  not  permitted 
to  amend  his  complaint. 

Approved  in  Smith  v.  Ferris  etc.  By.  Co.  (Cal.),  61  Pae.  717,  ap- 
plying rule  in  action  for  accounting;  Varni'  v.  Devoto^  10  CaL  App. 
306,  101  Pac.  934,  applying  rule  in  partition. 
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86  CaL  60&-614,  25  Pac  137,  487,  OBIFFITH  y.  HAPPEBSBEBaSB. 

Failure  of  Contractor  to  Procure  Approval  of  Architects  is  cured 
by  act  of  owner  in  diamisBing  architects. 

Approved  in  Lavanway  y.  Cannon,  BT  Wash.  596,  79  Pac.  1119, 
acceptance  of  certificate  of  one  partner  after  dissolution  of  partner- 
ship, where  contract  calls  for  certificates  from  both  partners,  waives 
that  provision  of  contract. 

Effect  of  Agreement  to  Perform  Undertaking  ta  certain  person's 
satisfaction.    See  note,  17  L.  B.  A.  212. 

BecoTery  upon  Substantial  Performance  of  building  contract.  See 
note,  24  L.  B.  A.  (n.  s.)  331. 

Mechanics'  Liens  on  Public  Property.    See  note,  35  L.  B.  A.  142. 

86  Oal.  615-616,  25  Pac.  128,  McDOWELIi  ▼.  BELL. 

In  Proceedings  in  Aid  of  Execution  where  judgment  debtor  con- 
vejed  property  to  third  person,  court  has  no  jurisdiction  to  take 
possession  of  property  by  receiver. 

Approved  in  Union  Collection  Co.  v.  Snell,  5  Cal.  App.  131,  89  Pac. 
860,  where  judgment  debtor  pays  money  to  third  person,  court  can 
only  authorize  judgment  creditor  to  institute  action  against  debtor 
for  recovery  of  money  and  forbid  its  transfer  until  rendition  of 
judgment;  Persing  v.  Bene  Stock  Brokerage  Co.,  30  Nev.  351,  96 
Pac.  1056,  court  cannot  order  sale  of  judgment  debtor's  automobile 
held  by  third  person  as  security  to  satisfy  judgment;  Byland  v. 
Arkansas  City  Milling  Co.,  19  Okl.  442,  92  Pac.  ,163,  court  cannot 
order  husband  to  apply  property,  title  to  which  is  in  wife,  to  pay- 
ment of  judgment;  First  Nat.  Bk.  v.  Cook,  12  Wyo.  539,  78  Pale. 
1090,  2  L.  B.  A.  (n.  s.)  1012,  where  creditors  appeal  from  order 
denying  petition  that  property  in  receiver's  hands  be  turned  over, 
sale  of  certain  personalty  by  receiver  under  stipulation  and  dis- 
posal of  proceeds  and  settlement  of  receiver's  accounts  cannot  be 
disposed  of  on  appeal  in  first  instance;  First  Nat.  Bank  v.  Cook, 
12  Wyo.  514,  76  Pac.  677,  2  L.  B.  A.  (n.  s.)  1012,  court  cannot 
order  receiver  to  sell  property  of  judgment  debtor  which  is  en- 
cumbered by  mortgages  to  its  full  value  to  satisfy  judgment. 

86  CaL  617-620,  25  Pac.  124,  HABMON  V.  SAN  PBANOISGO  ETC. 
B.  B.  CO. 

In  Absence  of  Fraud,  Fact  That  Uen  is  in  excess  of  amount  due 
will  not  defeat  right  to  recover  for  material  used. 

Approved  in  Lucas  v.  Bea  (Cal.  App.),  101  Pac.  539,  and  Lucas 
T.  Bea,  10  Cal.  App.  646,  102  Pac.  824,  both  holding  in  absence 
of  fraud  small  difference  in  amounts  demanded  in  complaint  to 
foreclose  lien  and  notice  of  lien  is  immaterial  variance;  Lucas  v. 
Gobbi,  10  Cal.  App.  651,  103  Pac.  15>8,  in  absence  of  fraud,  fact  that 
notice  of  lien  states  amount  in  excess  of  that  prayed  for  in  com- 
plaint will  not  defeat  claim. 

Effect  of  Filing  Excessive  Mechanic's  Lien.  See  note,  29  L.  B. 
A.  (n.8.)  318. 

Miscellaneous. — Cited  in  Nason  v.  John,  1  Cal.  App.  541,  82  Pac. 
566,  complaint  in  action  by  materialman  against  owner  for  materials 
furnished  contractor,  not  alleging  that  at  time  of  filing  of  notice 
of  lien  anything  was  owing  from  owner  to  contractor,  does  not  state 
cause  of  action. 

U  Oftl.  Notes— 85 
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86  OaL  620-623,  25  Pac.  126,  GOBDON  HABDWABE  OO.  T.  SAN 
FBAKOISCO  ETO.  B.  B.  CO. 

PersonB  FuxniBhinff  Contractor  Tools  with  which  to  construct  rail- 
road are  not  entitled  to  lien  on  railroad. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Love,  74  Ark.  535,  86  S.  W. 
298,  persons  furnishingr  contractor  with  teame,  money  or  other  sup- 
plies in  construction  of  railroad  are  not  entitled  to  lien  on  railroad; 
Cincinnati  etc.  B.  B.  v.  Shera,  36  Ind.  App.  317,  320,  73  N.  E.  2M, 
295,  under  section  7265,  Burns'  Annotated  Statutes  of  1901,  person 
furnishing  coal  consumed  in  operation  of  steam  shovel  in  construc- 
tion of  railroad  is  not  entitled  to  lien  on  railroad. 

Work  Done,  or  Material  Furnished,  in  perfecting  original  work, 
as  lienable  items  to  establish  period  for  filing  claim.  See  note,  12 
L.  B.  A.   (n.s.)  865. 

Fact  That  Lien  is  Partly  for  Articles  not  subject  to  lien  will 
not  vitiate  claim  if  it  is  not  willfully  false. 

BeafBornted  in  Wolfley  v.  Hughea,  8  Ariz.  209,  71  Pac.  953,  and 
Bamee  v.  Colorado  Spring  etc.  By.  Co.,  42  Colo.  469,  94  Pac.  573. 

Effect  of  Filing  Excessive  Mechanic's  Lien.  See  note,  29  L.  B.  A. 
(n.s.)  316,  318. 

Miscellaneous. — Cited  in  Harmon  v.  San  Francisco  etc  B.  B.  Co., 
86  Cal.  618,  25  Pac.  125. 

86  Cal.  623-631,  25  Pac.  135,  8AK  FBAKCI8CO  WATEB  CO.  Y. 
PATTEE. 

Where  Attorney  for  Corporation  Takes  Conveyance  of  corporate 
property  from  managing  agent  with  knowledge  of  latter's  relation 
to  corporation  and  of  manner  in  which  he  acquired  title,  demand  and 
refusal  to  reconvey  are  not  conditions  precedent  to  maintenance  of 
suit  by  corporation  for  reconveyance. 

Approved  in  Meridian  Oil  Co.  v.  Dunham,  5  Cal.  App.  370,  90 
Pac.  470,  where  corporation's  president  agrees  to  convey  land  to 
corporation  for  corporate  stock,  fact  that  stock,  after  issuance  to 
vendor,  is  used  by  corporation  and  that  vendor  thereafter  advances 
money  to  corporation  will  not  justify  vendor  withholding  conveyance 
until  payment  of  claims;  Coombs  v.  Barker,  31  Miont.  560,  79  Pac. 
12,  one  who  is  present  when  directors  in  their  personal  capacity 
agree  to  redeem  corporate  property  and  takes  part  in  redemption 
is  charged  with  knowledge  that  transaction  is  constructively  fraudu- 
lent as  against  corporation  and  stockholders. 

Distinguished  in  Fagan  v.  Stuttgart  Normal  Institute,  91  Ark.  147, 
120  S.  W.  407,  where  director  purchased  corporate  property  at  ex- 
ecution and  at  instance  of  stockholders  endeavored  to  transfer  it 
to  third  person  whom  stockholders  urged  to  accept,  corporation  is 
estopped  to  deny  validity  of  director's  purchase. 

86  Cal.  631-633,  25  Pac.  130,  EX  PARTE  PALMER. 

Where  Facts  Show  Prima  Facie  That  Accused  committed  offense 
in  certain  county,  he  will  not  be  released  on  habeas  corpus  in  ab- 
sence of  proof  that  offense  was  committed  in  another  county. 

Approved  in  State  v.  Beaverstad,  12  N.  D.  534,  97  N.  W.  551,  finding 
of  magistrate  when  acting  within  his  jurisdiction  is  conclusive  against 
collateral  attack  by  habeas  corpus. 
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86  OaL  68S-639,  25  Pac.  129,  CK>INa  ▼.  DINWIDDIE. 

In  Absence  of  Facts  Showing  Acta  are  wrongful,  allegation  that 
acts  constituting  false  imprieonment  are  wrongful  is  conclusion  of  law. 

Distinguished  in  Fisher  v.  Western  Fuse  etc.  Co.,  12  Cal.  App. 
748,  108  Pac.  663,  upholding  sufficiency  of  complaint  in  action  for 
injury  to  property  by  explosion,  alleging  magazine  was  improperly 
constructed  and  negligently  maintained,  and  setting  forth  location 
thereof. 

Personal  Liability  of  Judicial  Officers.  See  note,  137  Am.  St.  Bep. 
47. 

86  OaL  639-643»  26  Pac.  130,  TOOMT  ▼.  DX7NPHY. 

Memorandum  Signed  by  Owner  of  Land  authorizing  agent  to  sell 
it  is  sufficient  memorandum  of  employment  under  statute  of  frauds. 

Approved  in  Kennedy  v.  Merickel,  8  Cal.  App.  380,  381,  97  Pac. 

82,  83y  following  rule;  Nay  lor  v.  Adams,  15  Cal.  App.  554,  115  Pac. 
338,  letters  written  by  owner  of  land  authorizing  broker  to  sell  or 
exchange  it  are  sufficient  writing;  Curran  v.  Hubbard,  14  Cal.  App. 
736,  114  Pac.  82,  employment  "to  get  offer"  for  land  is  one  to  make 
sale  or  exchange  in  reasonable  time  and  not  to  procure  single  offer. 

Memorandum  Authorizing  Agent  to  Sell  Land  need  not  state  em- 
ployment is  for  compensation.  ^ 

Approved  in  Kennedy  ▼.  Merickel,  8  Cal.  App.  381,  383,  97  Pac. 

83,  84,  following  rule;  Baird  v.  Loescher,  8  Cal.  App.  68,  98  Pac.  50, 
memorandum  need  not  recite  terms  of  sale  and  amount  of  payments. 

Written  Instrument  is  Presumptive  Evidence  of  Consideration. 

Approved  in  dissenting  opinion  in  McGuffin  v,  Coyle  &  Guss,   16 

Okl.  692,  86  Pac.  965,  6  L.  B.  A.  (n.  s.)  524,  majority  holding  note 

payable  to   director  of  railroad  company  in  personal  capacity  for 

personal  benefit  on  condition  that  road  is  built  to  certain  point  at 

.certain  time  is  void. 

In  Qnantnm  Memit  for  Services  rendered  under  memorandum  of 
employment,  parol  evidence  is  admissible  to  show  what  services 
were  rendered  and  value  thereof. 

Approved  in  Breen  v.  Boy,  8  Cal.  App.  479,  97  Pac.  172,  where 
assignee  of  broker  sues  for  compensation  for  broker's  services  ren- 
dered under  contract,  which  is  canceled  before  termination  of  con- 
tract term,  contract  is  admissible  in  evidence;  Hill  v.  McCoy,  1 
Cal.  App.  162,  81  Pac.  1016,  where  contract  for  sale  of  land  refers 
to  it  as  "Abbey  Banch,"  parol  evidence  is  admissible  to  identify  it. 

86  CaL  643-646,  25  Pac.  134,  BUOKLET  v.  ALTHOBF. 

On  Appeal  ftom  Order  I>enying  New  Trial,  only  matters  brought 
up  in  judgment-roll  and  bill  of  exceptions  or  statement  will  be  con- 
sidered. 

Approved  in  Sprigg  v.  Barber  (Cal.),  54  Pac.  899,  notice  of  motion 
for  new  trial  constitutes  no  part  of  statement  on  appeal  without 
being  referred  to  in  statement  as  such. 

Statement  on  Appeal  from  Order  denying  new  trial  served  six 
days  after  expiration  of  statutory  time  and  extensions  will  not  be 
considered  on  appeal. 

Approved  in  Vinson  v.  Los  Angeles  Pac.  B.  Co.  (Cal.),  72  Pac. 
842,  pendency  of  proceedings  to  settle  statement  on  appeal  from 
order  denying  new  trial  after  time  for  appeal  from  order  has  ex- 
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pired  does  not  operate  to  extend  time  for  filing  of  transcript  on 
appeal  from  judgment  nor  authorise  filing  of  such  transcript  more 
than   forty   days   after  time  of  perfecting  appeal. 

Where  Transcript  is  not  Filed  Within  forty  days  after  perfecting 
of  appeal  and  there  is  no  statement  or  bill  of  exceptions  which  can 
be  used  upon  appeal,  appeal  will  be  dismissed. 

Approved  in  Gervais  y.  Joyce,  15  Oal.  App.  190,  114  Pac.  410,  where 
through  appellant's  negligence  transcript  is  not  filed  within  forty 
days,  and  it  is  not  on  file  at  time  of  notice  to  dismiss  appeal,  appeal 
may  be  dismissed* 
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CASES  IN  87  CALIFORNIA. 


87  CaL  1-11,  25  Pa^  167,  11  L.  S.  A.  264,  IN  BE  OSBOBN. 

Ezecntor  Is  Liable  for  Mi8api»roprlation  of  funds  bj  eoezecntoT 
when  turned  over  to  Mm  without  reason  or  not  in  good  faith. 

Approved  in  Hewlett  v.  Beede,  2  Gal.  App.  &66,  83  Pae.  1087,  co- 
executor  liable  to  heir  if  through  inexcusable  neglect  he  permitted 
his  associate  to  lose  estate. 

lalabillty  of  Coexecator  for  Default  of  one  permitted  to  manage 
estate.    See  note,  11  L.  B.  A.  (n.  b.)  334,  338,  340,  341. 

87  Cal.  11-16,  26  Pac  162,  BOBINSON  ▼.  MRRBn.T., 
In  Action  to  Foreclose  Street  Assessment  Lien  all   owners  are 

necessary  parties. 

Approved  in  Pacific  Paving  Co.  v.  Yizelich,  1  Oal.  App.  284,  82 

Pac.  83,  one  defendant  properly  dismissed  when  not  shown  to  be 

owner. 

87  CaL  16-23,  26  Pac.  161,  LEHMANN  v.  SCHMIDT. 

When  Ooods  are  Converted  Owner  may  waive  tort  and  sue  in 
assumpsit. 

Reaffirmed  in  Fountain  v.  Sacramento,  1  Cal.  App.  462,  82  Pac. 
637,  and  Beobtel  v.  Ghaee,  156  Oal.  711,  106  Pac.  83. 

87  Cal.  23-28,  25  Pac.  273,  NOBTHBBN  BY.  CO.  v.  JOBDAK. 

Bight  of  State  to  Grant  Tide  Lands.  See  note,  22  L.  B.  A.  (n.  b.) 
337. 

87  CaL  29-34,  26  Pac.  762,  BIDWELL  ▼.  BABCOCE. 

Complaint  in  Action  to  Enforce  stockholder's  liability  must  state 
proportion  in  which  stock  owned  by  defendant  when  debt  was  in- 
curred bears  to  whole  subscribed  stock. 

Approved  in  San  Francisco  Commercial  Agency  v.  Miller,  4  Cal. 
App.  293,  87  Pac.  631,  and  Thomas  v.  Wentworth  Hotel  Co.,  158  Cal. 
277,  139  Am.  St.  Bep.  120,  110  Pac.  943,  both  following  rule;  Bank 
of  Yolo  V.  Weaver  (Cal.),  31  Pac.  161,  complaint  held  sufficient 
in  absence  of  demurrer. 

(549) 
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87  Cal.  34-37,  25  Pac.  153,  SAUEB  ▼.  METER. 

To  Olve  Landlord  Bight  of  Be-entry  for  nonpajment  of  rent, 
demand  must  be  made  upon  or  after  last  day  on  which  lessee  has  to 
pay  to  complete  forfeiture. 

Reaffirmed  in  Oiapusci  v.  Clark,  12  Cal.  App.  53,  106  Pac.  440. 

Effect  of  Bo-entry  Olaosei  in  Leases.   See  note,  127  Am.  St.  Bep.  S9, 

Delay  of  Landlord  In  Enforcing  Forfeiture  as  waiver.  See  note, 
24  L.  B.  A.  (n.  s.)  lOM. 

87  Gal.  38-40,  26  Pac.  154,  I7BTON  v.  W00L8ET. 

Action  to  Foreclose  Vendor's  Lien  must  be  commenced  in  county 
where  land  is  situated. 

Approved  in  Miller  v.  Kern  County  Land  Co.  (Cal.),  70  Pac.  184, 
action  to  recover  damages  for  injury  to  real  property  must  be 
brought  in  county  where  situated. 

87  CaL  40-48,  24  Pac.  600,  25  Pac.  249,  SPAXTLDINa  ▼.  NOBTH 
SAN  FBANOISCO  HOMESTEAD  ETC.  ASSN. 

Adjudication  by  Board  of  Supervisors  that  owners  of  majority 
frontage  on  street  have  signed  petition  for  improvement  is  conclusive. 

Reaffirmed  in  Schank  v.  AsheviUe,  154  N.  C.  43,  69  3.  £.  682. 

Distinguished  in  Wilcox  v.  Engebretsen,  160  Cal.  292,  294,  116 
Pac.  751,  752,  order  of  city  council  directing  change  of  street  grade 
not  conclusive  adjudication  that  sufficient  petition  had  been  filed. 

87  Oal.  49-61,  25  Pac.  249,  BENSON  y.  SHOTWELL. 

Acceptance  of  Option  Before  Its  Expiration  or  revocation  creates 
binding  contract  to  sell  land. 

Approved  in  Smith  v.  Baugham,  156  Cal.  363,  104  Pac.  691,  option 
accepted  within  time  limited;  Reed  v.  Hickey,  13  Cal.  App.  149,  109 
Pac.  44,  holding  option  to  purchase  mine  converted  into  contract  by 
acceptance  of  terms,  part  payment,  and  delivery  of  deed  in  escrow 
pending  payment  of  balance;  Kessler  v.  Pruitt,  14  Idaho,  183,  93 
Pac.  968,  agreement  for  sale  of  land  considered  and  held  to  be 
contract  and  not  option. 

Purchaser  of  Land  Under  Agreement  for  good  title  is  entitled  to 
return  of  deposit  paid  if  evidence  of  good  title  is  not  furnished. 

Approved  in  Hooe  v.  O'Callahan,  10  Cal.  App.  570,  103  Pac.  175, 
following  rule;  McOroskey  v.  Ladd  (Cal.),  28  Pac.  217,  purchaser 
with  right  to  good  title  not  bound  to  accept  title  resting  on  statute 
of  limitations. 

Where  Contract  for  Sale  of  Land  Provides  for  delivery  of  pos- 
session, actual  delivery  is  condition  precedent  to  demand  for  pay- 
ment of  purchase  price. 

Approved  in  Pierce  v.  Edwards,  150  Cal.  663,  664,  655,  89  Pac. 
601,  602,  contract  to  "deliver"  land  to  vendee  required  that  he  be 
put  in  actual  possession  and  was  not  satisfied  by  attornment  of 
tenants. 

Vendor  Who  Could  Rescind  Contract  of  Sale  only  on  condition 
of  restoring  purchase  price  paid  cannot  quiet  title  to  land  in  ques- 
tion without  returning  purchase  money. 

Approved  in  Leach  v.  Rowley,  138  Cal.  715,  72  Pac.  405,  where 
vendee  was  not  in  default,  vendor  could  not  maintain  suit  to  quiet 
title. 
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Distinguished  in  Jenkins  v.  Sehwab  Co.,  198  Ala.  663,  35  So.  651, 
where  invalid  mortgage  was  given  to  secure  pre-existing  debt,  mort- 
gagor not  bound  to  return  money  obtained  before  rescinding. 

Bight  of  Vendee  Under  Land  Contract  to  lien  for  amount  paid 
where  contract  fails  or  is  rescinded.  See  note,  20  L.  B.  A.  (n.  s.) 
181. 

What  Oonstitates  "Satisfactory  Title"  within  requirement  of  agree- 
ment relating  to  land.    See  note,  18  L.  B.  A.  (n.  s.)  74^ 

87  Oal.  62-78,  26  Pac.  245,  11  L.  B.  A.  180,  MITOHELL  ▼.  SOXTTH- 
EBN  PAO.  B.  B.  OO. 

Instruction  aa  to  Burden  of  Proof  of  negligence  considered  and 
approved. 

Approved  in  Bonneau  v.  North  Shore  B.  B.  Co.,  152  Cal.  410,  125 
Am.  St.  Bep.  68,  93  Pac.  108,  Sambuck  v.  Southern  Pac.  Co.  (Cal.), 
71  Pac.  175,  Thomas  v.  San  Pedro  etc.  By.  Co.,  170  Fed.  131,  95 
C.  C.  A.  371,  Kline  v.  Santa  Barbara  etc.  By.  Co.,  150  Cal.  747,  90 
Pac.  127,  and  Roberts  v.  Sierra  By.  Co.,  14  Cal.  App.  195,  111  Pac. 
525,  all  approving  similar  instructions. 

Presumption  of  Negligence  from  Occurrence  of  accidents.  See 
note,  113  Am.  St.  Bep.  1027,  15  L.  B.  A.  36. 

Passenger  Biding  on  Car  Platform  contrary  to  rules  does  so  at 
his  own  risk. 

Approved  in  Cincinnati  etc.  Electric  St.  By.  Co.  v.  Lohe,  68  Ohio 
St.  Ill,  67  N.  E.  163,  67  L.  B.  A.  637,  following  rule;  Knuckey  v. 
Butte  Electric  By.  Co.,  41  Mont.  324,  109  Pac.  982,  mere  fact  that 
passenger  was  injured  while  alighting  from  street-car  was  not  suffi- 
cient to  charge  carrier  with  negligence. 

What  Becord  must  Show  Bespecting  Presentation  and  decision  of 
federal  question  to  confer  jurisdiction  on  federal  supreme  court  of 
writ  of  error  to  state  court.    See  note,  63  L.  B.  A.  507. 

87  Oal.  78-83,  24  Pac.  602,  25  Pac.  248,  EX  PABTE  WILLIAMS. 

Where  Becord  is  Silent  as  to  Age  of  prisoner  committed  to  house 
of  correction  upon  conviction  of  felony,  court  is  presumed  to  have 
determined  prisoner  was  of  such  age  as  to  give  jurisdiction,  and 
question  cannot  be  raised  on  habeas  corpus. 

Approved  in  In  re  Wallace,  75  Kan.  436,  89  Pac.  688,  erroneous 
finding  as  to  age  of  person  committed  to  state  reformatory  not  sub- 
ject to  attack  on  habeas  corpus;  Leiby  v.  State,  79  Neb.  488,  113 
N.  W.  126,  in  committing  boy  to  industrial  school,  court  is  presumed 
to  have  determined  all  facts  necessary  to  support  order. 

87  Cal.  84-88,  25  Pac.  247,  NAPA  ▼.  HOWLAND. 

ETidence  Showing  Dedication  for  Public  Landing  supports  finding 
of  dedication  as  public  levee  for  street  purposes. 

Approved  in  Chicago  etc.  Co.  v.  People,  222  111.  437,  78  N.  E.  793^ 
holding  fact  that  portion  of  street  along  river  had  been  called  public 
landing  did  not  preclude  it  from  being  held  as  part  of  street;  Mc- 
Alpine  v.  Chicago  Great  Western  By.  Co.,  fi8  Kan.  212,  75  Pac.  75, 
64  L.  B.  A.  85,  dedication  of  land  as  levee  held  to  allow  its  use  as 
street. 

Ejectment  for  Public  Easement    See  note,  II  L.  B.  A.  (n.  s.)  130. 
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87  OaL  88-ei,  25  Pftc.  264,  WIDICEB  ▼.  MABTIK. 

Jndgment  on  Pleadings  cannot  be  Taken  where  answer  presents 
any  material  issue. 

Approved  in  First  Nat.  Bank  of  Sutton  ▼.  Sutton  Mercantile  Co., 
77  Neb.  599,  110  N.  W.  307,  holding  void  judgment  on  pleadings 
where  answer  stated  one  defense. 

87  Gal.  91-«6,  26  Pac.  258,  EX  PABTB  TAYLOR. 

Ordinance  Forbidding  Obstmction  of  Sidewalk  and  providing  pen- 
alties therefor  is  valid. 

Approved  in  Merced  Falls  Gas  etc.  Co.  v.  Turner,  2  Gal.  App.  722, 
S4  Pac.  240,  upholding  power  of  city  to  compel  electric  light  com- 
pany to  relocate  poles  on  streets. 

Power  of  Municipality  to  Ponldi  Act  also  an  offense  under  state 
law.    See  note,  17  L.  B.  A.  (n.  s.)  53. 

Municipal  Power  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  656,  679. 

Bight  to  Obstruct  Sidewalk  cannot  be  Acquired  by  prescription. 

Approved  in  Kern  Island  etc.  Co.  v.  Bakersfield,  151  Cal.  407,  90 
Pac.  1053,  right  to  maintain  ditch  in  city  street  not  acquired  by 
prescription. 

Prescriptive  Bight  to  Maintain  Public  Nuisance.  See  note,  53  L. 
B.  A.  891,  903. 

Miscellaneous. — Cited  in  Ex  parte  Blnaldo  (Gal.),  25  Pac.  260, 
companion  case. 

87  Oal.  109-114,  28  Pac.  371,  25  Pac.  256,  JONES  ▼.  DUCHOW. 

Witness  cannot  be  Impeached  by  Evidence  of  particular  wrongful 
acts. 

Beaffirmed  in  Clements  v.  McGinn  (Cal.),  33  Pac.  922. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  E.  A.  (n.  s.)  700. 

Cross-examination  as  Proper  Mode  of  Proving  conviction  of  crime 
for  purposes  of  impeachment.    See  note,  30  L.  B.  A.  (n.  s.)  847. 

87  Cal.  116-116^  26  Pac.  266,  McPHAIL  ▼.  BXTEIJ.. 
'    Under  Agreement  to  Pay  Broker  Commission  for  selling  land  when 
vendees  paid  certain  sum  and  gave  mortgage  for  balance,  recovery 
cannot  be  had  if  mortgage   only  was   executed   and   required  sum 
never  paid. 

Distingnished  in  Finch  v.  Guardian  Trust  Co.,  92  Mo.  App.  269, 
where  contract  provided  broker's  commission  should  be  paid  out  of 
first  cash  payment,  broker's  right  to  recover  did  not  depend  on 
making  of  cash  payment. 

Performance  by  Beal  Estate  Broker  of  Contract  to  find  purchaser 
or  effect  exchange.     See  note,  44  L.  B.  A.  623. 

Where  Becord  Shows  Appellant  was  not  Entitled  to  recover  in  any 
event,  errors  of  trial  court  do  not  warrant  reversal  of  judgment. 

Approved  in  Peters  v.  Peters,  156  Cal.  37,  103  Pac.  221,  23  L.  B. 
A.  (n.  s.)  699,  and  Bullion  etc.  Bank  v.  Spooner  (Cal.),  36  Pac.  123, 
both  following  rule;  People  v.  Davidson,  2  Cal.  App.  107,  83  Pac 
164,  in  election  contest,  where  record  showed  appellant's  claims  de- 
feated in  any  event,  erroneous  admission  of  testimony  was  harm- 
less; Madsen  v.  Utah  Light  &  By.  Co.,  36  Utah,  545,  105  Pac.  804^ 
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holding  erroneouB  admission  of  evidence  on  issue  rendered  immaterial 
by  reason  of  finding  another  vital  issne  in  defendant's  favor  not 
ground  for  reversal. 

Necefslty  That  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  B.  A. 
(n.  s.)   935. 

87  CaL  117-121,  26  Fac.  266,  PEOPLE  ▼.  BEMBCBBIiT. 

I>yiiig  Dedarations,  to  be  Admlsaible,  must  be  made  under  sense 
ef  impending  death. 

Approved  in  People  v.  Shehadey,  12  Gal.  App.  663,  108  Pac.  148,. 
declarations  held  to  have  been  made  under  sense  of  impending  death. 

Dying  Declaratioiui  as  Evidence.  See  notes,  86  Am.  St  Rep.  658, 
659,  662;    56  L.  R.  A,  411,  424. 

Prosecution  cannot  Peremptorily  Challenge  Juror  after  jury  is 
sworn,  without  good  cause  shown. 

Reaffirmed  in  People  v.  Schmitz,  7  Oal.  App.  347,  94  Pac.  411. 

Instruction  Defining  Reasonable  Doubt  as  "such  a  doubt  as  would 
induce  a  man  of  reasonable  firmness  and  judgment  to  act  upon  it  in 
matters  of  importance  to  himself,"  is  erroneous. 

Approved  in  People  v.  Wohlfrom  (Cal.),  26  Pac.  237,  disapproving 
similar  instruction. 

What  Oonstitutes  Reasonable  Doubt  in  criminal  cases.  See  note, 
17  L.  R.  A.  706. 

87  OaL  124-126,  25  Pac.  269,  McOIVNET  ▼.  PIEROE. 

City  Charter  Provision  Oiving  Council  exclusive  jurisdiction  of 
election  contests  held  to  be  repealed  by  code  provision  that  such 
contests  shall  be  determined  by  superior  court. 

Approved  in  Mannie  v.  Hatfield,  22  S.  D.  479,  118  N.  W.  818, 
charter  provision  denying  appeal  in  certain  cases  repealed  by  later 
code  provisions.  ^ 

87  CaL  126-183,  22  Am.  St.  Rep.  239,  25  Pac.  268,  11  L.  R.  A.  134, 
FUCXINaER  V.  SHAW. 

Parol  License  Acted  upon  in  Good  Faith  by  licensee  who  expends 
money  becomes  irrevocable. 

Approved  in  Stoner  v.  Zucker,  14a  Cal.  519,  113  Am.  St.  Rep.  301, 
83  Pac.  810,  holding  executed  pavol  license  to  construct  irrigating 
ditch  over  licensor's  land  became  easement;  Flick  v.  Bell  (Cal.))  42 
Pac.  814,  license  to  construct  reservoir  and  lay  pipes  thereto,  on 
faith  of  which  licensee  made  expensive  improvements,  could  not 
be  revoked  without  allowing  licensee  to  remove  improvements  or 
making  compensation  therefor;  Maple  Orchard  G.  &  V.  Co.  v. 
Marshall,  27  Utah,  220,  75  Pac.  371,  holding  executed  parol  license 
to  lay  pipe-line  for  irrigation  created  irrevocable  grant,  and  rights 
thereunder  would  be  protected  in  equity. 

Nature  and  Revocation  of  Parol  Licenses.  See  note,  91  Am.  St. 
Rep.  45. 

Revocabillty  of  License  to  Maintain  Burden  on  land,  after  licensee 
has  incurred  expense.     See  note,  49  L.  R.  A.  512,  524. 

Part  Performance  of  Oral  Agreement  for  easement  for  irrigation 
ditch  warrants  specific  performance. 

Approved  in  Churchill  v.  Russell,  148  Cal.  5,  82  Pac.  441,  statute 
of   frauds   not  bar   to  specific   performance   of   oral   agreement   for 
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water  right  executed  by  actual  appropriation  and  use  of  water;  Bree 
Y.  Wheeler,  4  Gal.  App.  112,  87  Pac.  266,  holding  executed  oral 
agreement  for  division  of  water  right  created  equitable  title. 

87  OaL  134-140,  26  Pac.  795,  MclCEKOMT  ▼.  BAND; 

Brass  Foimdry  and  Machinery  Incident  thereto  are  not  prima  facie 
nuisance. 

Approved  in  Lorenzi  v.  Star  Market  Co.,  19  Idaho,  682,  115  Pac. 
493,  holding  smoking  meats,  rendering  lard,  and  making  meat  pro- 
ducts not  nuisance  per  se,  and  becomes  such  only  by  reason  of 
particular  facts,  and  location    and  mode  of  conducting  business. 

Where  Injnry  Complained  of  as  Resulting  from  factory  may  be 
prevented  without  abating  all  operations,  only  causes  of  injury  should 
be  enjoined. 

Approved  in  Schaub  v.  Perkinson  Bros.  Const.  Co.,  108  Mo.  App. 
129,  82  S.  W.  1096,  modifying  injunction  against  quarry  so  as  to 
allow  its  operation  without  injury  to  plaintiff's  premises;  Blackford 
V.  Heman  Const.  Co.,  1^  Mo.  App.  166,  112  S.  W.  291,  holding  decree 
restraining  operation  of  stone  quarry  should  not  curtail  its  oper- 
ation more  than  right  to  relief  demands. 

Distinguished  in  Judson  v.  L.  A.  Suburban  Gas  Co.,  157  Cal.  173, 
106  Pac.  583,  injunction  abating  gasworks  not  too  broad,  when  nuis- 
ance existed  even  with  greatest  care. 

87  OaL  140-160,  26  Pac  797,  ORAU.  ▼.  POSO  IRRiaATIOK  DIST. 

Irrigation  Districts  are  Public  Corporations. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  805,  91  Pac.  744,  holding  district  agricultural  association  to  be 
public  corporation. 

Special  Proceeding  Under  Wright  Act  for  confirmation  of  organ- 
ization of  district  and  issue  and  sale  of  bonds  is  in  nature  of  pro- 
ceeding in  rem  to  determine  status  of  district,  and  its  power  to 
issue  valid  bonds. 

Approved  in  Wyman  v.  Searle,  88  Neb.  33,  128  N.  W.  804,  holding 
sale  for  taxes  due  irrigation  district  is  proceeding  in  rem,  and 
jurisdiction  having  been  acquired,  it  cannot  be  collaterally  attacked; 
Progressive  Irr.  Dist.  v.  Andersdn,  19  Idaho,  512,  114  Pac.  18,  stat- 
ute concerning  confirmation  of  proceedings  for  organization  of  irri- 
gation districts  were  enacted  to  bind  state  as  well  as  all  others  and 
set  at  rest  at  early  date  legal  existence  of  district;  Nampa  etc.  Irr. 
Dist.  V.  Brose,  11  Idaho,  484,  83  Pac.  503,  construing  irrigation  act 
of  1903. 

In  Proceeding  Under  Wright  Act  to  confirm  organization  of  irri- 
gation district,  constructive  service  of  process  by  publication  and 
posting  is  sufficient  to  give  court  jurisdiction. 

Approved  in  Hoffman  v.  Superior  Court,  151  Cal.  392,  90  Pac.  941, 
upholding  constructive  service  by  publication  under  McEnerney  Act; 
Knowles  v.  New  Sweden  Irr.  Dist.,  16  Idaho,  248,  101  Pac.  91,  hold- 
ing constructive  service  of  notice  under  irrigation  act  sufficient  to 
give  jurisdiction  of  persons  and  subject  matter;  Goodrich  v.  Ferris, 
145  Fed.  856,  decree  of  superior  court  in  California  distributing  estate, 
after  giving  statutory  notice,  is  conclusive  on  all  interested  parties 
and  cannot  be  set  aside  in  equity  where  free  from  fraud* 
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Proceedings  to  Probate  a  Will  are  in  Bern  and  conclusive  upon  all 
persons. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  242,  applying  rule  to  all 
matters  concerning  administration  of  estates. 

87  CaL  151-165,  25  Pac.  270,  WHITE  ▼.  PATTON. 

In  Foredosore  Suit,  Answer  of  Subsequent  Mortgagee  praying 
foreclosure  of  junior  mortgage,  not  served  on  mortgagor,  who  de- 
faults, does  not  give  court  jurisdiction  to  render  judgment  fore- 
closing junior  mortgage. 

Approved  in  Gulling  v.  Washoe  County  Bank,  28  Nev.  487,  82  Pac. 
S02,  answer  directed  against  complainant,  but  which  seeks  affirmative 
relief  against  codefendant,  raised  no  issue  as  to  latter,  when  not 
served  on  him,  and  he  filed  no  demurrer  or  answer  thereto. 

Miscellaneous. — Cited  in  Patton  v.  Thomson  (Cal.),  33  Pac.  97, 
on  another  appeaL 

87  CaL  15&-162,  25  Pac.  272,  FIBST  NAT.  BANK  v.  HOLT. 

Where,  on  Foreclosure,  Oourt  Finds  there  was  due  plaintiff  certain 
sum  for  costs,  percentage  and  disbursements,  which  sum  was  in- 
cluded in  judgment,  objection  that  court  not  authorized  to  add  per- 
centage to  costs  cannot  be  considered  for  first  time  on  appeal. 

Distinguished  in  Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116  Pac. 
308,  failure  to  find  upon  material  issue  of  cruelty  in  cross-complaint 
is  reviewable  on  appeal  from  order  denying  new  trial  on  ground 
that  ''decision  is  against  law." 

87  CaL  162-166,  25  Pac.  277,  EZ  PARTE  HODGES. 
Validity  of  Ordinance  may  be  Inctuired  into  on  habeas  corpua 
Beaffirmed  in  In  re  McCoy,  10  Cal.  App.  125,  101  Pac.  423. 

87  Cal.  166-177»  25  Pac.  240,  EBT  y.  BOABD  OF  SCHOOL  TBUS- 


Taxpayer  of  School  District  Whose  Children  attend  school  is  party 
beneficially  interested  under  section  1086,  Code  of  Civil  Procedure, 
and  may  apply  for  mandamus  to  compel  location  of  school  site. 

Distinguished  in  Webster  v.  Common  Council,  8  Cal.  App.  482,  97 
Pac.  93,  resident  elector,  property  owner,  and  taxpayer  not  entitled 
to  sue  for  mandamus  to  compel  submission  of  ordinance  to  people 
confirming  grant  of  franchise  by  harbor  commissioners  to  railroad. 

87  CaL  178-192,  25  Pac.  346,  STAPI^S  Y.  MAY. 

Order  Appointing  Beceiver  in  Foreclosure  Suit  is  void  in  so  far 
as  it  confers  right  to  occupy  property  not  included  in  deed  of  trust 
to  be  foreclosed. 

Approved  in  Bowmen  v.  Hazen,  69  Kan.  609,  77  Pac.  596,  order 
giving  receiver  custody  of  property  not  involved  in  litigation  held 
void. 

Equitable  Bemedy  to  Subject  Choses  in  Action  to  judgment  after 
return  of  no  property  found.    Bee  note,  63  K  B.  A.  693. 

87  Cal.  192-200,  25  Pac.  677,  12  L.  B.  A.  104,  KELLOOG  ▼.  COCHBAN. 

Section  1766,  Code  of  Civil  Procedure,  does  not  apply  to  persons 
committed  to  insane  asylums  under  regulations  of  Political  Code. 

Beaffirmed  in  Aldrich  v.  Barton,  153  Cal.  493^  95  Pac.  902. 
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I>l86haig«  of  Inm»t6  ftom  Insane  ABylum,  if  no  guardian  bas  been 
appointed,  restores  Ms  capacity  to  sue. 

Approved  in  Clements  v.  McGinn  (Oal.);  33  Pae.  923,  discharge 
of  person  from  insane  asylum  is  prima  facie  evidence  of  restoration 
to  reason,  and  he  is  therefore  competent  as  witness;  Byers  v.  Seller, 
16  Wyo.  241,  242,  93  Pac.  61,  62,  14  L.  B.  A.  (n.  s.)  468,  where 
patient  was  unconditionally  discharged  from  insane  asylum  he  CQuld 
not  be  recommitted  without  another  inquiry. 

Behearing  in  Supreme  Court  will  not  be  Granted  in  order  to  con- 
sider points  not  made  in  argument  upon  which  case  was  originally 
submitted. 

Approved  in  Powell  v.  Nevada  etc.  By.  Co.,  28  Nev.  343,  344,  82 
Pac.  97,  following  rule. 

87  Cal.  200-208,  22  Am.  St.  Bep.  239,  26  Pac.  405,  IK  BE  BABT. 

Satlafaction  of  Judgment  Suspenda  proceedings  on  appeal  there- 
from. 

Approved  in  In  re  Black's  Estate,  32  Mont.  54,  79  Pac.  555,  and 
Signer  v.  Clark,  13  N.  D.  46,  99  N.  W.  72,  both  following  rule; 
Turner  v.  Markham,  152  Cal.  247,  248,  92  Pac.  486,  judgment  debtor 
whose  homestead  was  sold  on  execution  and  who  accepted  five  thou- 
sand dollars  from  sheriff  thereby  elected  to  abide  by  judgment; 
National  Bank  v.  Los  Angeles  etc.  Co.,  2  Cal.  App.  660,  84  Pac.  467, 
payment  of  judgment  by  one  codefendant  who  did  not  take  assign- 
ment of  it  extinguished  it;  Porco  v.  State  Board  of  Barber  Exam- 
iners (CaL),  73  Pac  168,  dismissing  appeal  from  action  to  compel 
issuance  of  license,  when  act  creating  licensing  board  was  repealed 
pending  appeal;  Betchel  v.  Evans,  10  Idaho,  149,  77  Pac.  213,  where 
party  collects  judgment  and  by  prosecuting  appeal  incurs  hazard  of 
eventually  recovering  less,  appeal  should  be  dismissed. 

Bight  to  Appeal  as  a  Party  interested  or  injured.  See  note,  119 
Am.  St.  Bep.  750. 

Bight  to  Appeal  from  Unfavorable  while  accepting  favorable  part 
of  decree,  judgment  or  order.    See  'note,  29  L.  B.  A.  (n.  s.)  13. 

87  CaL  203-209,  22  Am.  St.  Bep.  240,  25  Pac.  360,  MABTIN  ▼. 
MOBGAN. 

Wl&ere  Time  la  Clearly  of  Essence  of  Contract  to  convey  land, 
failure  to  make  payments  when  due  avoids  it, 

Approved  in  Hanschka  v.  Vodopich,  20  S.  D.  554,  108  N.  W.  29, 
where  option  for  purchase  of  mine  was  wholly  abandoned,  purchaser 
could  neither  enforce  specific  performance  nor  recover  amount  paid 
on  purchase  price. 

Distinguished  in  MafFet  v.  Oregon  &  Cal.  B.  Co.,  46  Or.  454,  80  Pac. 
493,  where  vendor  waived  payments  until  uncertain  title  should  be 
settled,  and  then  declared  contract  forfeited  for  nonpayment,  vendee 
could  rescind  and  recover  payments  made. 

Time  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104 
Am.  St.  Bep.  271. 

Tender  or  Payment  as  Condition  Precedent  to  suit  for  specific  per- 
formance of  option  contract  to  convey  realty.  6ee  note,  24  L.  B. 
A.  (n.  8.)  91. 
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87  OaL  209-211,  26  Pac  403,  FORD  ▼.  OUNNIKGHAM. 

AdmlwribUlty  In  Evidence  of  Books  of  account.  See  note,  138  Am. 
St  Bep.  469. 

Partnenihip  Books  of  Account  as  Bvldence.  See  note,  52  L.  B.  A. 
837. 

Wliat  Provable  by  Books  of  Accoimt.    See  note,  52  L.  B.  A.  720. 

Miscellaneous. — Cited  in  Sanborn  ▼.  Cunningham  (Cal.),  33  Pac 
894,  896,  on  another  appeal. 

87  OaL  214-221,  26  Pac.  351,  GIUJS  ▼.  OLEVEIiAND. 

Expense  of  Street  Improvement  Is  Lien  on  property  benefited,  and 
not  personal  charge  against  owner. 

Approved  in  County  of  Los  Migeles  v.  Winans,  13  Cal.  App.  249, 
109  Pac.  647,  entire  title  of  property  benefited  subject  to  lien  for 
street  improvement. 

Whether  a  Personal  Liability  may  be  Created  for  an  assessment. 
Bee  notee,  133  Am.  St  Bep.  931,  932;  35  L.  B.  A.  61. 

Validity  of  Statatory  Provision  for  attorneys'  fees  in  proceedings 
involving  collection  of  taxes  or  assessments. .  See  note,  28  L.  B.  A. 
(n.  s.)  1063. 

87  OaL  221-226,  26  Pac.  406,  SCOTT  v.  GLENN. 

Wbere  One  Vendor  Named  in  Contract  signed  his  own  name  and 
that  of  another,  who  ratified  signature  and  joined  in  tendering  deed 
and  demanding  purchase  money,  such  other  is  estopped  to  rescind 
on  ground  agent  lacked  authority. 

Approved  in  Gregg  v.  Carey,  4  Cal.  App.  355,  88  Pac.  283,  holding 
signature  by  agent  of  contract  of  sale  without  written  authority 
ratified  by  acts  of  inrincipal. 

87  OaL  226-236,  25  Pac.  436.  BISHOP  v.  8X7PEBIOB  OOUBT. 

Superior  Oonrt  has  Jurisdiction  of  Suit  by  city  or  town  to  condemn 
land  for  right  of  way  by  virtue  of  constitutional  grant  of  jurisdiction 
over  special  cases  not  provided  for. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248, 
91  Pac.  1017,  superior  court  had  jurisdiction  of  proceeding  to  con- 
demn lands  for  right  of  way  for  railroad. 

Begularity  of  Proceedings  of  Court  within  jurisdiction  cannot  be 
reviewed  on  prohibition. 

Reaffirmed  in  Beaulieu  Vineyard  v.  Superior  Court,  6  CaL  App. 
248,  91  Pac.  1017. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  956. 

87  CaL  23&>241,  26  Pac  412,  VOBWEBK  v.  NOLTR 
Where  Printed  Form  of  Contract  is  Used,  printed  parts  which  are 

repugnant  to  general  scope  of  instrument  are  controlled  by  written 

parts. 
Approved  in  Colfax  etc.  Fruit  Co.  v.  Southern  Pac.  Co.  (Cal.),  46 

Pac.  670,  where  no  repugnancy  existed  between  parts  of  contract  of 

carriage,  fact  that  one  was  written  and  other  printed  was  immaterial. 
Time  as  of  Essence  of  Contract  for  sale  of  land.    See  note,  104 

Am.  St.  Bep.  273. 

87  Cal.  241-246.  26  Pac.  411.  PEBKINS  v.  COOPER. 

Failure  to  File  Undertaking  on  Appeal  can  only  be  waived  within 
time  allowed  for  filing. 
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Approved  in  Nilee  v.  Gonzalez,  152  Cal.  93,  92  Pae.  75,  Newman 
▼.  Maldonado  (Cal.),  30  Pac.  835,  and  Village  of  Hailej  v.  Biley, 
13  Idaho,  754,  92  Pac.  757,  all  following  rule;  Crowley  v.  Superior 
Court,  10  Cal.  App.  346,  101  Pac.  937,  waiver  of  justification  of 
sureties  must  be  made  within  five  days,  or  appellate  court  loses  juris- 
diction. 

87  OaL  245-249,  25  Pac.  420,  WHITE  ▼.  ALLATT. 

In  Foreclosure  of  Mortgage  ProTiding  for  reasonable  attorney's 
fee,  complaint  need  not  aver  what  would  be  reasonable  fee. 

Approved  in  Hewett  v.  Dean  (Cal.),  25  Pac.  756,  holding  averment 
as  to  reasonable  attorney's  fee  in  foreclosure  suit  sufficient  to  sup- 
port judgment  for  such  fee. 

87  Cal.  249-253,  25  Pac.  414,  aUEBNSET  ▼.  WEST  COAST  LUM- 
BER CO. 

Acceptance  and  Payment  for  Goods  under  contract  without  reserv- 
ing right  to  object  subsequently  waives  defects  in  quality. 

Approved  in  Byron  Jackson  Machine  Works  v.  DufP,  158  Cal.  49, 
109  Pac.  617,  holding  where  guaranty  of  efficiency  of  pumps  contem- 
plated settlement  thereof  by  agreed  test  prior  to  installation  and 
acceptance,  retention  and  installation  for  three  months  without  ob- 
jection waived  damages  for  defects. 

Distinguished  in  Bobrick  Chemical  Co.  ▼.  Prest-O'Lite  Co.,  160 
Cal.  214,  116  Pae.  749,  where  buyer  of  articles  manufactured  for 
special  purpose  received  installment  and  found  articles  would  not  ac- 
complish purpose,  he  could  rescind  at  once  without  waiting  for  seller 
to  manufacture  and  deliver  remainder. 

Notice  to  Vendor  as  Condition  of  Bight  to  refuse  subsequent  after 
breach  as  to  earlier  deliveries.    See  note,  8  L.  B.  A.  (n.  s.)  1110. 

87  Cal.  253-266,  25  Pac  420,  DBINEIHOUSE  v.  SFBINO  VALLBY 
WATEBWOBK& 

Lease  Taken  After  Condemnation  Proceedings  have  been  begun 
against  leased  premises  and  lis  pendens  filed  is  subject  to  proceedings. 

Approved  in  Southern  Dlinois  &  Missouri  Bridge  Co.  v.  Stone,  174 
Mo.  35,  73  S.  W.  461,  63  L.  B.  A.  301,  applying  rule  to  grantees 
in  deed. 

87  Cal.  256-266^  22  Am.  St.  Bep.  243,  25  Pac.  407,  WINTEB  ▼.  MC- 
MILLAN. 

Appeal  from  Judgment  and  from  Order  denying  new  trial  may  be 
taken  by  one  notice. 

Approved  in  Kinney  v.  Brotherhood  of  Am.  Yeomen,  15  N.  D.  27, 
106  N.  W.  46,  following  rule. 

In  Quiet  Title  Suit,  Burden  Bests  on  plaintiff  to  show  title  in 
himself. 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  49,  94  Pac.  236,  re- 
affirming rule;  House  v.  Ponce,  13  Cal.  App.  281,  109  Pac.  161,  where 
plaintiff  failed  to  show  title  in  himself,  he  could  not  attack  defend- 
ant's title. 

Crosa-complaint  is  Proper  In  Action  to  quiet  title  when  it  seeks  to 
enforce  equitable  title  against  plaintiff  as  holder  of  legal  title. 

Approved  in  Bacon  v.  Bice,  14  Idaho,  113,  93  Pac.  512,  following 
rule;   Keller  t.  McGllliard,  5  Cal.  App.   3^8,  90  Pac.  484,  holding 
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eross-complaint  not  presenting  ground  for  affirmative  relief  should 
be  stricken  out;  Martin  v.  Molera,  4  Cal.  App.  301,  87  Pae.  1105, 
cross-eomplaint  proper  in  ejectment  where  affirmative  relief  sought 
included  right  to  relief  from  vexatious  attempts  to  relitigate  ques- 
tions already  settled. 

Defendant  In  Quiet  Title  Suit  may  Bring  in  by  eross-complaint 
whatever  parties  are  necessary  to  determine  controversy. 

Approved  in  Mitau  v.  Boddan,  149  Cal.  9,  84  Pac.  148,  6  L.  B.  A. 
(n.  s.)  275,  in  action  to  enforce  deed  of  trust,  failure  of  court  to 
bring  in  necessary  parties  was  fatal  to  judgment;  Syvertson  v.  But- 
ler, 3  Cal.  App.  347,  85  Pac.  164,  holding  court  had  discretion  to 
bring  in  new  parties  on  cross-eomplaint  in  absence  of  plaintiff's 
objection. 

Use  of  Oro88-bUl  or  Orots-complaint  to  bring  in  new  parties.  See 
note,  26  L.  B.  A.  (n.  s.)  130. 

87  OaL  267-275,  26  Pac  433,  10  L.  B.  A.  650,  HAVEMEYEB  v. 
SUPEBIOB  OOXTBT. 

Prohibition  Lies  to  Arrest  Action  of  inferior  tribunal  in  excess  of 
jurisdiction  when  there  is  no  plain,  speedy,  and  adequate  remedy  at 
law. 

Approved  in  Clark  County  Court  etc.  v.  Warner,  116  Ky.  810,  76 
8.  W.  830,  circuit  court  in  which  application  for  ferry  privilege  was 
pending  could  issue  writ  of  prohibition  to  county  court  in  which 
another  application  for  same  privilege  was  pending. 

Writ  of  Prohibition.     See  note.  111  Am.  St.  Eep.  977. 

EzelusiyeneBg  of  Jurisdiction  by  Appointment  of  receiver.  See 
note,  20  L.  B.  A.  393. 

87  Cal.  275-280,  25  Pac.  354,  WOODBXJFF  V.  SEMI-TBOPIO  I.AND 
BTO.  OO. 

Time  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104 
Am.  St.  Bep.  270. 

87  CaL  281-287,  25  Pac.  417,  PEOPUS  ▼.  DOUGLASS. 

Enhancing  Penalty  for  Crimes  by  Habitual  Criminals  or  prior  of- 
fenders.   See  note,  34  L.  B.  A.  400. 

« 

87  CaL  292-295.  22  Am.  St  Bep.  250,  25  Pac  413,  10  L.  B.  A.  567, 
IK  BE  McMANUS. 

Statutes  Exempting  Personal  Property  from  execution  should  be 
liberally  construed  for  benefit  of  debtor. 

Approved  in  Van  Lue  v.  Wharlich-Comett  Co.,  12  Cal.  App.  753, 
108  Pac.  719,  following  rule;  In  re  Conley,  162  Fed.  808,  holding 
bankrupt  who  deals  in  eggs  and  poultry  entitled  to  exemption  of 
wagon,  horse,  etc.,  for  gathering  in  produce,  and  also  office  furni- 
ture, scales,  coops,  etc.,  necessary  to  conduct  of  business. 

Exemptioii  of  Tools  and  Implements.  See  note,  123  Am.  St.  Bep. 
140,  146. 

Exemption  of  Wages,  Salaries  and  Earnings.  See  note,  102  Am. 
St.  Bep.  103. 

87  Cal.  296-306,  25  Pac.  399,  CONKUNG  ▼.  PACIFIC  IMP.  00. 

Where  IMversion  of  Water  from  Biparian  Owner  is  wrongful, 
damages  need  not  be  shown  to  entitle  him  to  injunction* 
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Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  333,  88 
Pac.  981,  11  L.  R.  A.  (n.  b.)  1062,  following  nile;  Duckworth  v. 
Watsonville  Water  etc.  Co.,  150  Cal.  532,  80  Pae.  343,  owner  of 
riparian  right,  though  not  ueed,  entitled  to  judgment  declaring  rights 
of  snbeequent  appropriators  to  be  subject  to  his  right. 

Ejectment  for  Public  Easemant.    See  note,  11  L.  R.  A.  (n.  0.)  130. 

Change  ci  Vb»  or  Channel  of  Water  An»opriated.  See  note,  30 
li.  R.  A.  388. 

87  Cal.  306-813,  25  Fac.  409,  BOWMAN  ▼.  MOOBB. 

Where  Mutual  Benefit  Aasodation  Certiflcate  provides  members 
may  change  beneficiary  at  will,  person  named  therein  as  beneficiary 
cannot  object  to  change  without  her  consent. 

Approved  in  Waring  v.  Wilcox,  8  Cal.  App.  321,  96  Pac.  912,  hold- 
ing mother  could  not  object  to  substitution  of  mistress  as  beneficiary 
of  life  insurance  policy. 

Where  Holder  of  Mntaal  Benefit  Certiflcate  has  absolute  right 
to  change  of  beneficiary,  which  must  be  in  writing,  sending  of  letter 
asking  such  change  and  indorsement  on  certificate  by  secretary  is 
sufficient. 

Approved  in  Wood  ▼.  Brotherhood  of  American  Yeomen,  148  Iowa, 
405,  126  N.  W.  951,  where  holder  of  certificate  who  had  absolute 
right  to  change  of  beneficiary  did  all  required  of  him  to  effect  change, 
equitable  assignment  was  worked,  though  new  certificate  was  not 
issued  before  death  of  member. 

Power  of  Insured  to  Destroy  Bigbts  of  beneficiary.  See  note,  49 
L.  R.  A.  754. 

S7  Cal.  313-323,  26  Pac.  480,  FISKE  ▼.  80X7XE. 

Written  Contract  for  Sale  of  Land  for  gross  sum,  which  does  not 
except  growiog  crops,  binds  vendor  to  convey  crops  with  land. 

Disapproved  in  Grabow  v.  McCracken,  23  Okl.  616,  102  Pac.  84,  23 
L.  R.  A.  (n.  s.)  1218,  oral  evidence  admissible  to  show  crops  were 
part  of  consideration  for  sale. 

Whether  Contract  for  Sale  of  Qrowlng  Crops  or  reservation  thereof 
by  a  grantor  must  be  in  writing.     See  note,  23  L.  R.  A.  (n.  s.)  1^22. 

Real  Estate  Broker's  Commissions  as  Affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
595,  602,  601,  609. 

87  Cal.  323-328,  25  Pac  693,  ABBOT  ▼.  THE  '76  I.AND  ft  WATEB 
CO. 

Statements  of  Secretary  of  Corporation,  made  on  renewing  lease, 
as  to  immateriality  of  certain  omissions  in  lease,  are  binding  on 
corporation. 

Approved  in  Cudahy  v.  Hays,  74  Kan.  127,  85  Piac.  812,  holding 
'  admission  by  foreman  of  corporation  of  knowledge  of  defect  in  ma- 
chinery, from  which  plaintiff's  injury  resulted,  showed  knowledge  of 
corporation. 

Declarations  and  Acts  of  Agents.    See  note,  131  Am.  St.  Rep.  321. 

Miscellaneous. — Cited  in  Abbott  v.  Seventy-six  Land  &  Water  Co. 
(Cal.),  25  Pac.  694,  Shipe  v.  Seventy-sir  Lrand  &  Water  Co.  (Cal.), 
25  Pac.  §94,  and  Tyner  v.  Seventy-six  Land  &  Water  Co.  (Cal.);  25 
Pac  694|  all  companion  cases* 
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87  OaL  329^^44,  25  Paa  489,  1067,  BAXEB  v.  BBIOKELK 

Homestead,  Under  Act  of  1862,  on  Death  of  either  spouse,  vesta 
absolutely  in  other. 

Approved  in  Estate  of  McCarthy,  7  Cal.  App.  201,  93  Pae.  1048, 
homestead  selected  by  husband  from  community  property  vested 
absolutely  in  widow  free  from  general  debts  of  husband. 

Character  of  Property  as  Coxnmimity  or  Separate  where  title  not 
completed  until  after  death  of  spouse.  See  note,  17  L.  B.  A.  (n.  s.) 
155. 

Fact  That  Administratrix  by  Mistake  inventories  her  own  lands 
as  part  of  husband's  estate  does  not  estop  her  from  claiming  prop-, 
erty  as  her  own. 

Criticised  in  In  re  Estate  of  Fletcher,  83  Neb.  159,  119  N.  W. 
234,  inventory  filed  by  executrix  is  open  to  explanation;  Carruthers 
V.  Whitney,  56  Wash.  332,  105  Pac.  833,  134  Am.  St.  Rep.  1114, 
where  property  so  inventoried  was  conveyed  to  purchaser,  who 
took  in  good  faith  under  representation  he  would  receive  title, 
administratrix  was  estopped  to  denj  validity  of  deed. 

Title  of  City  of  San  Francisco  to  Pueblo  Lands  was  in  nature  of 
trust  for  benefit  of  inhabitants. 

Reaffirmed  in  Merritt  v.  Barta,  158  Cal.  380,  111  Pae.  260,  re- 
affirming rule. 

Miscellaneous. — Cited  in  Whelan  v.  Brickell  (Cal.),  33  Pac.  397, 
and  Wheelan  v.  Brickell  (Cal.),  38  Pac.  85,  both  on  further  appeals. 

87  OaL  348-366,  25  Pac.  481,  11  L.  B.  A.  75,  PEOPLE  ▼.  POWELL. 

Where  <7onstitntion  Does  not  Define  Sight  of  trial  by  jury,  com- 
mon-law right  must  be  understood. 

Approved  in  State  v.  Lewis,  142  X.  C.  639,  642,  55  S.  E.  607, 
7  L.  R.  A.  (n.  s.)  669,  following  rule;  People  v.  Ebey,  6  Cal.  App. 
771,  93  Pac.  380,  bill  of  rights  of  state  constitution  provides  ac- 
cused shall  have  right  of  trial  by  jury  as  right  existed  at  common 
law. 

Section  1033,  Penal  Oode,  Autborizing  Change  of  place  of  trial 
of  criminal  action  to  another  county  upon  application  of  district  at- 
torney, without  consent  of  defendant,  when  no  jury  can  be  obtained, 
is   void. 

Approved  in  In  re  Nelson,  19  S.  D.  222,  102  N.  W.  887,  holding 
void  similar  statute. 

Distinguished  in  Queenan  v.  Territory,  11  Okl.  271,  71  Pac.  221, 
61  L.  R.  A.  324,  holding  fact  that  juror  had  been  convicted  of 
felony  in  another  state  was  not  ground  for  reversal. 

Disapproved  in  Barry  v.  Traux,  13  N.  D.  149,  112  Am.  St.  Rep. 
662,  99  N.  W.  775,  65  L.  R.  A.  762,  and  State  v.  Durflinger,  73  Ohio 
St.  161,  76  N.  E.  293,  both  upholding  statutes  providing  for  change 
of  venue  on  application  of  district  attorney  when  it  appears  fair 
trial   cannot  be  had. 

Statements  of  Deceased  to  Third  Persons  showing  state  of  mind 
toward  defendant  in  murder  case  are  inadmissible  as  hearsay. 

Approved  in  People  v.  Driggs,  12  Cal.  App.  246,  108  Pac.  64, 
holding  statements  of  deceased  owner  of  land  in  whose  name  lease 
was  forged  made  outside  presence  of  defendant  and  not  part  of 
res  gestae  to  be  inadmissible  hearsay. 

II  Oal.  XofcM— 86 
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Uncoutradictad  Statement  In  Praeaice  of  accused  as  confession. 
See   note,   25   L.   B.   A.    (n.  s.)    555. 

Wliere  Defendant  Pleads  Killing  In  Self-defense,  under  honest 
belief  he  was  in  danger,  it  is  competent  to  show  that  before  killing 
he  was  informed  deceased  was  dangerous  character. 

Approved  in  State  v.  Hazlet,  16  N.  D.  436,  113  N.  W.  377,  hold- 
ing defense  of  accidental  killing  to  be  denial  of  criminal  intent, 
and  burden  was  on  state  to  prove  such  intent  beyond  reasonable 
doubt;  State  v.  Churchill,  52  Wash.  214,  215,  100  Pac.  311,  on 
prosecution  for  murder,  where  accused  pleaded  self-defense,  he  could 
not  show  quarrels  between  deceased  and  third  persons,  where  de- 
fendant had  no  knowledge  of  such. 

Character  and  Reputation  of  Deceased  as  affecting  homicide.  See 
note,   3   L.   B.   A.    (n.  s.)    355,  309. 

Court  has  Discretion  to  Allow  Private  Counsel  to  be  employed 
to  assist  district  attorney. 

Beaffirmed  in  State  v.  Steers,  12  Idaho,  182,  85  Pac.  107. 

Applicability  of  Rule  of  Seasonable  Doubt  to  self-defense  in 
homicide.    See  note,  19  L.  B.  A.   (n.  s.)   490. 

Evidence  of  Threats  of  Accused,  or  of  person  injured-  or  killed. 
See  note,  17  L.  B.  A.  661. 

87  Cal.  367-369,  ^  Pac.  647,  COFFEY  ▼.  QBAND  COUNCIL. 

Miscellaneous. — Cited  in  Coffey  v.  Grand  Council,  87  Cal.  370, 
25  Pac.  548,  companion  case. 

87  Cal.  371-389,  26  Pac.  345,  SHANKUN  ▼.  McNAMABA. 

Decisions  of  Land  Department  upon  Questions  of  fact  on  contest 
of  riflrht  to  purchase  lands  is  conclusive  and  binding  on  parties  and 
those  claiming  under  them. 

Beaffirmed  in  McHarry  v.  Stewart   (Cal.),  35  Pac.  142. 

87  Cal.  390-398,  25  Pac  500,  VANCE  v.   SUPERIOR  COUBT. 

Supreme  Court  will  Only  Prove  Exception  refused  in  superior 
court  when  it  was  one  which  that  court  Lad  power  to  allow. 

Approved  in  People  v.  Lapique,  9  Cal.  App.  135,  98  Pac.  256, 
for  supreme  court  to  interfere  in  authenticating  record  on  appeal, 
party  seeking  relief  must  clearly  show  right  thereto. 

87  Cal.  394-398,  26  Pac.  488,  KIBKWOOD  v.  SOTO. 
Section  9,  Article  ZI,  Constitution,  Does  not  Forbid  Allowance  for 

incidental  expenses  of  office  after  election  of  officer. 

Approved  in  Newman  v.  Lester,  11  Cal.  App.  581,  105  Pac.  787, 
holding  number  of  deputy  assessors  could  be  increased  during  as- 
sessor's term  of  office;  Bailey  v.  Eelley,  70  Kan.  876,  79  Pac.  737, 
act  of  1903  appropriating  money  for  maintaining  executive  residence 
does  not  authorize  employment  of  any  part  of  su-n  so  appropriated 
for  purchase  of  provisions  to  be  used  there. 

'Xtompensation"  and  "Salary"  aa  Used  in  Constitution  are  synony- 
mous. 

Beaffirmed  in  Marioneaux  v.   Cutler,  32  Utah,  481,  91   Pac.   356. 

87  CaL  399-409,  25  Pac.  497,   SUEEFOETH  V.  LOBD. 

Where  Answer  Alleges  Fraud  and  Plalntlif  goes  to  trial  upon 
issue  without  objection  to  pleading  or  evidence  of  fraud,  it  cannot 
be  urged  on  appeal  that  fraud  was  not  in  issue. 
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Approved  in  Eaton  v.  Metz  (Cal.)y  40  Pac.  948,  following  rule; 
Gervaise  v.  Brookins,  156  Cal.  112,  103  Pac.  333,  holding  presence 
in  record  of  finding  of  fact  which  appellant  claimed  was  not  in 
insue  was  sufficient  showing  action  was  tried  upon  theory  fact  was 
in  issue;  Peck  v.  Noee,  154  Cal.  354,  97  Pac.  866,  where  trial  was 
had  upon  theory  certain  facts  were  in  issue,  objection  to  findings 
thereon  could  not  be  raised  on  appeal;  Spreekels  v.  Gorrill,  152 
Cal.  387,  92  Pac.  1013,  where  complaint  did  not  directly  allege 
statements  were  false,  but  implied  fraud  and  deceit,  in  absence 
of  demurrer,  defect  was  cured  by  verdict  and  could  not  be  raised 
on  appeal;  Christensen  v.  Jessen  (Cal.),  40  Pac.  748,  holding  judg- 
ment would  not  be  reversed  because  of  defective  allegation  which 
did  not  mislead  other  party,  and  was  not  objected  to. 

Sufflciency  of  ExceptlonB  to  Hostructloiui  Consid^^red* 

Approved  in  Love  v.  Anchor  Raisin  Vineyard  Co.  (Cal.),  45  Pac. 
1046,  holding  exception,  "to  which  said  charge  and  the  whole  thereof, 
defendant  duly  excepted/'  not  sufficiently  specific. 

Bight  of  Creditor  to  Buy  Property  from  Debtor  in  satisfaction  of 
debt.    See  note,  36  L.  R.  A.  356. 

87  Cal.  410-413,  26  Pac.  487,  MIIiLEB  ▼.  WABB. 

On  Appeal  from  Judgment  of  Nonsuit,  ruling  of  court  cannot  be 
reviewed  unless   bill  of   exceptions  specifies   such  ruling  as  error. 

Overruled  in  Martin  v.  Southern  Pacific  Co.,  150  Cal.  131,  88  Pac. 
704,  specification  of  particular  errors  relied  on  not  required  in  bill 
of  exceptions  on  appeal  from  judgment   of  nonsuit. 

Nonsuit  wlU  be  Upheld  if  it  could  have  been  granted  on  any 
ground. 

Approved  in  Bailey  v.  Brown,  4  Cal.  App.  516,  88  Pac.  519,  fol- 
lowing rule;  Occidental  Co.  v.  Gantner  &  Mattern,  7  Cal.  App.  731, 
95  Pac.  1044,  holding  order  setting  aside  verdict  should  be  sus- 
tained, though  not  on  ground  stated  by  trial  court. 

87  Cal  413-421,  25  Pac.  493,  CI«AVBY  ▼.  LORD. 

Court  may  in  Its  Discretion  Permit  taking  of  further  evidence 
when    it    sets    aside    verdict   in   equity   case. 

Approved  in  San  Pedro  Lumber  Ce.  v.  Schroeter,  156  Cal.  160, 
103  Pac.  889,  when  motion  for  nonsuit  was  made  at  close  of  plain- 
tiif' s  ease  on  ground  of  variance,  court  could  permit  him  to  reopen 
case  and  give  further  testimony;  Hohn  v.  Pauly,  11  Cal.  App.  733, 
106  Pac.  269,  holding  case  properly  reopened  for  further  evidence 
after  submission  and  before  decision. 

Error  in  Admitting  Evidence  on  Issue  rendered  immaterial  by 
findings  on  other  issues  which  sustain  judgment  is   harmless. 

Approved  in  Union  Transportation  Co.  v.  Bassett  (Cal.),  46  Pac. 
911,  Bullion  etc.  Bank  v.  Spooner  (Cal.),  3«  Pac.  123,  Hayden  v. 
Collins,  1  Cal.  App.  266,  81  Pac.  1123,  and  Madsen  v.  Utah  Light 
A  Ry.  Co.,  36  Utah.  545,  105  Pac.  804,  all  following  rule;  Hatton 
V.  Gregg,  4  Cal.  App.  546,  88  Pac.  595,  where  findings  for  plaintiff 
were  sufficient  to  support  judgment  in  any  event,  failure  to  find 
on  plea  of  limitations  was  harmless;  People  v.  Davidson,  2  Cal. 
App.  104,  83  Pac.  162,  both  holding  error  in  immaterial  findings 
Jot  prejudicial  when  other  findings  support  judgment. 
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87  CaL  424-426,  25  Pac.  646,  JOTOE  y.  WING  TET  LXTNG. 

Written  Order  Given  by  Debtor  to  Creditor  for  amount  of  debt 
addressed  to  person  indebted  to  drawer  in  like  sum,  and  partly 
paid  by  drawee,  is  binding  contract. 

Approved  i^  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App. 
567,  86  Pac.  822,  holding  order  drawn  in  favor  of  bank  by  charterer 
of  vessels  upon  one  who  was  to  advance  money,  to  collect  com- 
missions for  and  finally  account  to  charterer,  was  valid  contract; 
Wolters  v.  Thomas  (Cal.),  32  Pac.  566,  where  debtor  gave  to  creditor 
written  order  on  third  party  indebted  to  him,  who  accepted  it, 
such  facts  constituted  novation.    - 

87  Gal.  428-429,  25  Pac.  545,  OAMPBELL  T.  THOMA& 

Beal  Estate  Broker's  Oommiasiona  as  Affected  by  negligence,  fraud, 
or  default  of  principal  and  defective  title.  See  note,  43  L.  B.  A. 
610. 

87  CaL  430-434,  22  Am.'  St  Bep.  254,  25  Pac.  550,  MILLEB  ▼.  HIGH- 
I.AND  DITCH  CO. 

Joint  Judgment  for  Damages  Against  Several  independent  tort- 
feasors not  acting  in  concert  is  erroneous. 

Approved  in  Irivesay  v.  First  Nat.  Bank,  36  Colo.  534,  118  Am. 
St.  Bep.  120,  86  Pac.  105,  6  L.  B.  A.  (n.  s.)  598,  and  Bonte  v. 
Pofirtel,  109  Ky.  74,  58  8.  W.  539,  51  L.  B.  A.  187,  both  following 
rule;  Hannon  v.  Nuevo  Land  Co.,  14  Cal.  App.  703,  112  Pac.  1105, 
complaint  showing  action  brought  on  theory  plaintiff  was  damaged 
by  acts  of  one  of  two  joint  defendants,  but  net  of  both,  states  no 
cause  of  action  against  either;  Paddock-Hawley  Iron  Co.  v.  Bice, 
179  Mo.  493,  494,  78  S.  W.  637,  638,  holding  several  creditors  in- 
dependently attaching  property  not  jointly  liable  to  interpleader 
for  whom  judgment  was  rendered;  Barton  v.  Barton,  119  Mo.  App. 
531,  94  S.  W.  582,  holding  to  authorize  joint  judgment  against 
persons  causing  husband  to  leave  wife  they  must  have  cooperated; 
Watson  V.  CoIusaParrot  M.  ft  S.  Co.,  31  Mont.  517,  79  Pac.  15, 
holding  several  mining  companies  independently  polluting  stream 
not  jointly  liable  for  damages  caused  thereby;  City  of  Mansfield 
V.  Bristor,'  76  Ohio  St.  281,  118  Am.  St.  Bep.  852,  81  N.  E.  633,  10 
L.  B.  A.  (n.  s.)  806,  parties  independently  discharging  sewage  in 
stream  so  as  to  cause  actionable  nuisance  not  jointly  liable  for 
damages;  Swain  v.  Tenn.  Copper  Co.,  Ill  Tenn.  441,  450,  78  S.  W. 
95,  97,  two  smelting  corporations  independently  polluting  air  to 
injury  of  crops  could  not  be  joined  in  action  for  damages;  Sun 
Company  v.  Wyatt,  48  Tex.  Civ.  353,  354,  107  S.  W.  935,  936, 
three  oil  companies  each  independently  laying  pipes  in  front  of 
plaintiff's  premises  could  not  be  joined  in  action  for  damages; 
Man  V.  Stooer,  15  Wyo.  134,  87  Pac.  440,  where  defendants  separately 
interfered  with  plaintiff's  irrigation  ditch,  they  could  not  be  joined 
in  action  for  trespass. 

Distinguished  in  West  Muncie  Strawboard  Co.  v.  Slack,  164  Ind. 
24,  72  N.  E.  880,  holding  one  creating  public  nuisance  liable  for 
whole  damage,  though  he  was  but  one  of  several  who  independently 
contributed  to  nuisance;  San  Marcos  Elec.  Light  ft  Power  Co.  v. 
Compton,  48  Tex.  Civ.  592,  107  S.  W.  1154,  where  negligence  of 
telephone  company  and  of  electric  light  company  was  each  efficient 
cause  of  plaintiff's  injury,  joint  judgment  sustained. 


f 


5W  NOTES  ON  CALIFOBNIA  BEPOBTS.    87  Gal.  434-458 

IndaiMiident  Tort-feasors  Whose  Acts  Oontribnte  to  same  injury 
maj  be  joined  in  suit  to  prevent  their  wrongful  acts. 

Approved  in  Monteclto  Valley  Water  Co.  v.  Santa  Barbara,  144 
Cal.  595,  77  Pac.  111^,  independent  divertera  of  waters  may  be 
joined  in  action  to  restrain  diversion  where  damages  are  not  sought; 
Crawford  Co.  v.  Hathaway;  67  Neb.  370,  1Q8  Am.  St.  Bep.  (H7,  93 
N.  W.  796,  60  Li.  B.  A.  889,  and  Frost  v.  Alturas  W.  Co.,  11  Idaho, 
299,  81  Pac.  997,  both  holding  settlers  along  stream  having  right 
to  appropriate  its  waters  could  unite  in  suit  to  quiet  their  title, 
and  enjoin  interference  therewith;  Warren  v.  Parkhurst,  186  N.  Y. 
55,  78  N.  E.  582,  several  riparian  owners  acting  independently  to 
pollute  stream  to  plaintiff's  injury  may  be  joined  as  defendants 
in  suit  to  enjoin  such  pollution;  Draper  v.  Brown,  115  Wis.  370,  91 
N.  W.  1003,  in  suit  to  maintain  lake  level,  owners  of  dam  at 
outlet,  owner  of  lock  in  canal,  and  owner  of  dam  at  outlet  of 
tributary  lake  were  all  properly  joined  as  defendants. 

Actions  Against  Two  or  More  Persons,  creating  or  maintaining  a 
nuisance.    See  note,  118  Am.  St.  Bep.  873. 

Character  of  Iilability  of  SsYeral  Whose  Independent  wrongs  con- 
tribute to  enhance  degree  or  extent  of  injury.  See  note,  10  L.  B. 
A.    (n.  8.)    169. 

Liability  of  One  of  Sereral  Polluters  of  Stream.  See  note,  24 
L.  B.  A.  (U.S.)   1185. 

* 

87  CaL  434-440,  26  Pac  549,  CABPENTEB  ▼.  HATHAWAY. 

Extent  of  Bnle  That  Parol  Evidence  is  inadmissible  to  vary,  etc., 
written  contract.    See  note,  17  L.  B.  A,  272. 

87  Cal.  443-452,  22  Am.  St.  Bep.  257,  25  Pac.  749,  DBEW  ▼.  PEDIxAB. 

Bescission  of  Contract  in  Toto  Leayes  rights  of  parties  to  be 
determined  under  general  rules  of  equity. 

Approved  in  Lytle  v.  Scottish-American  Mortgage  Co.,  122  Ga. 
466,  50  S.  £.  405,  reaffirming  rule. 

Where  Vendor  Bescinds  Contract  After  Tender  of  purchase  price 
by  vendee,  he  must  return  purchase  money  paid. 

Approved  in  Law  Credit  Co.  v.  Tibbitts,  160  Cal.  629,  117  Pac. 
773,  in  absence  of  agreement  as  to  terms  of  rescission,  on  rescission 
of  contract  to  purchase  land  for  purchaser's  default,  purchaser  could 
recover  partial  payments  made  less  damages  from  breach;  Pierce  v., 
Staub,  78  Conn.  467,  112  Am.  St.  Bep.  163,  62  Atl.  763,  3  L.  B.  A. 
(n.  s.)  785,  holding  purchase  price  must  be  returned  on  rescission 
when  contract  did  not  call  for  forfeiture;  Lytle  v.  Scottish- American 
Mortgage  Co.,  122  Ga.  71,  50  S.  E.  408,  vendor  seeking  to  recover 
land  on  rescission  must  return  purchase  money  paid. 

Distinguished  in  Cleary  v.  Folger  (Cal.),,  33  Pac.  878,  where 
vendee  notified  vendor  he  would  not  complete  purchase,  vendor  need 
not  offer  to  perform,  and  by  his  failing  to  do  so,  vendee  could 
not  elect  to  treat  contract  as  rescinded  and  sue  for  purchase  money 
paid. 

Bescission  of  Contract  to  Purchase  Land.  See  note,  119  Am.  St. 
Bep.  560. 

Rescission  of  Contract  of  Sale.    See  note,  112  Am.  St.  Bep.  170. 
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Stipulatioii  in  Contract  That  Payments  Made  should  be  liquidated 
damag^es  in  case  of  breach  is  void  under  sections  1670  and  1671,  Code 
of  Civil  Procedure. 

Approved  in  Phelps  v.  Brown  (Cal.),  27  Pac.  421,  holding  void 
stipulation  for  forfeiture  of  money  advanced  on  exchange  of  lands 
in  case  exchange  not  finished  in  time  limited. 

Distinguished  in  Aikman  v.  Sanborn  (Cal.),  52  Pac.  730,  under 
sections  3387,  3386,  Civil  Code,  parties  may  agree  to  stipulated  dam- 
ages in  contracts  for  purchase  of  land. 

Agreements  Purporting  to  Idauidate  Damages.  See  note,  108  Am. 
St.  Bep.  62. 

87  OaL  463-460,  25  Pac.  675,  WILHOIT  v.  CUNNINaHAM. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  124. 

Miscellaneous. — Cited  in  Sargent  ▼.  Cunningham  (Cal.),  25  Pac. 
677,  companion  case. 

87  Cal.  461-464,  25  Pac.  680»  PETTINGEB  ▼.  FAST. 

Word  "Sold"  is  Used  to  Indicate  executory  agreement  for  sale  of 
property. 

Approved  in  Christensen  v.  Cram,  156  Cal.  634,  105  Pac.  950,  com- 
plaint alleging  plaintiff  "sold"  property  and  certain  sum  remains 
due  thereon  is  sufficient. 

87  CaL  464-471,  25  Pac.  681,  11  L.  B.  A.  252,  McFADDEN  y.  SANTA 
ANA  ETC.  BY.  GO. 

Damages  Becovered  for  Injury  to  Wife  are  community  property, 
and  husband  is  necessary  party  to  action  for  their  recovery. 

Approved  in  Basler  v.  ^eusnunento  Gas  etc.  Co.,  158  Oal.  518,  111 
Pac.  532,  and  Justis  v.  Atchison  etc.  By.  Co.,  12  Cal.  App.  642,  108 
Pac.  329,  both  following  rule;  Gomez  v.  Scanlan,  155  Cal.  530,  102 
Pac.  13,  in  action  by  husband  for  injuries  to  wife,  wife  is  necessary 
party. 

What  Is  Community  Property.  See  notes,  126  Am.  St.  Bep.  120; 
4  Cof.  Prob.  62. 

Oross-examlnatlon  of  Party  Should  be  Allowed  liberal  range,  touch- 
ing all  matters  testified  to  in  chief. 

Approved  in  Taggart  v.  Bosch  (Cal.),  48  Pac.  10^,  holding  cross- 
examination  of  plaintiff  erroneously  limited. 

Imputed  Negligence  of  Driver  to  Passenger.  See  notes,  14  L.  B. 
A.  733;  8  L.  B.  A.  (n.  s.)  656. 

Husband's  Negligence  as  Bar  to  Becovery  for  wife's  personal  in- 
juries.   -See  note,  22  L.  B.  A.  460. 

87  OaL  471-175,  26  Pac..  683,  BBXTMUSY  v.  FUNT. 

Oeneral  Objection  to  Evidence  is  Sufficient  if  it  is  absolutely  inad- 
missible for  any  purpose. 

Reaffirmed  in  Kirby  v.  State,  44  Fla.  93,  32  So.  840. 

Objection  That  Witness  Is  not  Qualified  to  testify  as  expert  cannot 
be  first  raised  on  appeal. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Ratliffe,  1^  Ala.  150,  51 
So.  336,  holding  question  as  to  qualification  of  expert  witness  not 
raised  by  proper  objection. 
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87  CaL  476-479,  26  Pac.  684,  TBOPIiE  y.  T7BBELL. 

Appointmant  by  Qovemor  During  Becess  of  legislature,  for  term  of 
four  years,  to  fill  vacancy  on  board  of  health,  is  in  legal  effect  ap- 
pointment during  recess. 

Approved  in  Cobb  v.  Hammock,  82  Ark.  589,  102<  S.  W.  384,  general 
appointment  to  vacancy  required  to  be  filled  by  special  election  was 
valid,  and  rendered  appointee  officer  de  jure  until  vacancy  was  filled 
by  election. 

More  Expiration  of  Term  of  Incumbent  of  office  does  not  create 
Tacancy  such  as  governor  alone  is  authorized  to  fill. 

Beaffirmed  in  Pruitt  v.  Squires,  64  Kan.  861,  68  Pac.  644. 

^  OaL  483-488,  22  Am.  St  Sep.  265,  26  Pac.  92,  MOOBE  ▼.  LONG 
BEACH  DEVELOPMENT  CO. 

Family  Going  to  Inn  at  Pleasure  Besort  for  indefinite  time  held  to 
have  become  boarders,  and  innkeeper  was  not  liable  for  loss  of  bag- 
gage by  fire. 

Approved  in  Haff  v.  Adams,  6  Ariz.  403,  59  Pac.  113,  person  stop- 
ping at  hotel  for  six  months  held  to  be  boarder  and  hotel-keeper  not 
liable  for  loss  of  property  from  her  room. 

Who  are  Guests  at  Inn.    See  note,  105  Am.  St.  Bep.  938. 

Payment  of  Board  by  Week  as  Affecting  Belation  between  hotel 
proprietor  and  guest.    See  note,  14  L.  B.  A.  (n.  s.)  476. 

87  Cal.  48^-496,  25  Pac.  696,  SIOTH  ▼.  MOHN. 

Where  Time  la  of  Essence  of  Contract  of  sale  of  land,  failure  of 
vendee  to  make  payments  does  not  avoid  contract  as  to  vendor,  and 
he  may  enforce  contract  and  sue  for  purchase  money  due. 

Approved  in  Freeman  v.  Griswold  (Gal.),  34  Pac.  329,  where  time 
was  of  essence  of  contract  to  sell  land,  purchaser  was  not  bound  to 
tender  deed  except  on  payment  of  purchase  price;  Cughan  v.  Larson, 
13  N.  D.  382,  100  N.  W.  1091,  where  time  had  not  been  treated  by 
vendor  as  of  essence  of  contract  in  respect  to  defaults,  forfeiture 
could  not  be  declared  therefor. 

Time  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104  Am. 
St.  Bep.  267. 

87  Cal.  499-^06,  26  Pac.  694,  CITY  OF  8AK  LUIS  OBISPO  ▼.  PETTIT. 

Tax  Assessment  not  Made  as  Bequlred  by  statute  is  invalid. 

Approved  in  Houser  &  Haines  Mfg.  Co.  v. -Hargrove  (Cal.),  59  Pac. 
949,  950,  liolding  void  sale  of  one's  personal  property  for  taxes  on' 
property  not  owned  by  him,  but  given  to  assessor  as  property  of 
another. 

Where  Statute  Beqnires  Money  Paid  into  court  and  deposited  with 
county  treasurer  to  be  assessed  to  treasurer,  assessment  to  plaintiff 
in  suit  is  void. 

Distinguished  in  In  re  Assignment  of  Boyd,  138  Iowa,  590,  116  N. 
W.  703,  17  L.  B.  A.  (n.  s.)  1220,  receiver  who  holds  funds  awaiting 
distribution  is  not  regarded  as  owner  for  purposes  of  taxation. 

If  Part  of  Law  is  Invalid,  and  is  distinctly  separable  from  re- 
mainder, latter  will  stand,  and  former  be  rejected. 

Beaffirmed  in  In  re  Hallawell,  8  CaL  App.  565,  97  Pac.  321. 

87  OaL  505-^07,  26  Pac.  679,  BALL  ▼.  EXHL. 
Bight  of  Prior  Appropriator  of  Water.    See  note^  30  L.  B.  A.  677. 
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87  OaL  508-51S,  25  Pac.  686,  HlABlAK  ▼.  BTUFIXEBEEM. 

Under  Mechanic'!  Lien  Law  for  Pnrpoee  of  filing  liens,  bnilding 
shall  not  be  held  to  be  uncompleted  because  of  trivial  imperfections. 

Approved  in  Seebach  v.  Kuhn,  9  Cal.  App.  488,  99  Pac.  725,  holding 
rule  did  not  apply  when  contract  contained  valid  fire  and  earthquake 
clause,  and  building  was  destroyed  when  not  quite  completed;  Hill  v. 
Clark,  7  Cal.  App.  611,  95  Pac.  384,  and  Schindler  v.  Green,  149  Cal. 
754,  755,  87  Pac.  627,  both  upholding  lien  when  only  trivial  imperfec- 
tions existed;  Santa  Clara  Yalloy  Mill  Jb  Lumber  Co.  v.  Williams 
(Cal.),  31  Pac.  1129,  completion  of  building  on  given  date  except  for 
trivial  imperfection  renders  void  lien  filed  more  tban  thirty  days 
later. 

Bight  of  Building  Contractor  to  Becover  for  substantial  perform- 
ance of  contract.  See  notes,  134  Am.  St.  Bep.  683,  690,  693;  24  L. 
B.  A.  (n.  8.)  329,  342,  348. 

Finding  That  Plaintiffs  Substantially  completed  contract  is  con* 
sistent  with  finding  that  some  places  in  house  were  not  properly 
grained  and  finished. 

Distinguished  in  Schindler  v.  Green  (Cal.  App.),  82  Pac.  632,  find- 
ing that  windows  were  not  put  in  in  workmanlike  manner,  held  in- 
consistent with  finding  failure  to  place  windows  in  vertical  line  was 
trivial  imperfection. 

Interest  of  Lessor  of  Land  on  Which  Building  is  constructed  with 
his  knowledge  is  subject  to  mechanics'  liens  if  he  fails  to  give  notice 
of  nonliability. 

Distinguished  in  Chi^istianson  Drug  Co.  v.  Hugbes,  18  N.  D.  285,  138 
Am.  St.  Bep.  762,  122  N.  W.  385,  where  husband,  without  consent  and 
over  protests  of  wife,  purchased  paint  for  dwelling  on  land  of  wife, 
who  had  no  knowledge  of  place  of  purchase,  materialman  acquired  no 
lien  by  reason  of  wife's  failure  to  give  notice. 

Power  of  Lessee  or  Vendee  to  Subject  Owner's  Interest  to  me- 
chanics' liens.    See  note,  23  L.  B.  A.  (n.  s.)  618. 

87  CaL  614-520,  25  Pac,  673,  LATHAM  v.  OrnT  OF  LOS  ANGELES. 

Presumption  Attaches  to  Orant  of  pueblo  lands  to  private  person, 
who  has  been  put  in  possession,  that  authorities  of  pueblo  acted 
within  limits  of  official  authority. 

Approved  in  Sisk  v.  Caswell,  14  Cal.  App.  391,  112  Pac.  190,  person 
holding  under  deed  presumed  to  have  read  it. 

87  Oal.  623-626,  25  Pac.  1066,  X7NDEBWOOD  ▼.  UNDEBWOOD. 

Vacation  of  Judgments  for  Negligence  or  mistake  of  attorney.  See 
note,  96  Am.  St.  Bep.  109. 

87  Oal.  530-532,  25  Pac.  691,  JUSTICE  ▼.  OTT. 

Judgments  for  or  Against  Insane  Persons.  See  note,  130  Am.  St. 
Bep.  842,  845. 

87  Oal.  532-542,  26  Pac.  632,  Wn.T.TAMS  ▼.  IdTCHELL. 
Gonstructlve  Trusts.    See  note,  105  Am.  St.  Bep.  107. 

87  Oal.  646-^52,  26  Pac.  793,  BOSENBEBQ  v.  DUBFEE. 

Permitting  Child  to  Bide  on  Sweep  drawn  by  horse  in  circumstances 
of  danger,  as  result  of  which  child  is  injured^  is  negligence. 
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Approved  in  Houston  etc.  By.  Co.  v.  Bulj^er,  25  Tex.  Civ.  App.  493, 
SO  S.  W.  560y  permitting  child  to  plaj  about  premises  of  pumping 
plant,  Vhere  be  iras  injured,  was  negligen4!e. 

87  CaL  562-567,  22  Am.  St.  Bep.  268,  26  Pac.  699,  NOBDHOLT  ▼. 
NOBDHOIiT. 

Oonstnictive  Trust  Arises  Wbere  Party  procures  deed  to  himself 
under  parol  promise,  made  with  intention  not  to  perform,  to  reconvey. 

Approved  in  Bollinger  v.  Bollinger,  154  Cal.  699,  99  Pac.  198,  where 
father  conveyed  land  to  defendant  on  express  trust  to  divide  between 
his  children  after  his  death,  and  widow  brought  untenable  action  to 
enforce  trust,  executors  of  deceased  child,  made  defendant,  could 
enforce  it  by  cross-complaint;  Cooney  v.  Glynn,  157  Cal.  587,  108  Pac. 
508,  holding  conveyance  by  mother  to  son  to  hold  in  trust  for  daughter 
created  constructive  trust;  Sanguinetti  v.  Bossern,  12  Cal.  App.  629, 
107  Pac.  562,  where  property  was  conveyed  to  trusted  friend  for  spe- 
cific purpose,  and  by  agreement  of  clients  transferred  to  attorney  for 
their  benefit,  constructive  trust  was  created;  Crabtree  v.  Potter,  150 
Cal.  713,  89  Pac.  972,  deed  from  parents  to  daughter  on  her  promise 
to  pay  mortgage,  and  that  grantors  should  have  use  during  life,  made 
without  intention  to  perform  latter,  created  constructive  trust. 

87  OaL  557-561,  26  Pac.  792,  HABVBT  v.  HADI£T. 
Expression  of  Opinion  as  Fraud.    See  note,  35  L.  B.  A.  421. 

87  CaL  561-665,  25  Pac.  756,  26  Pac.  826,  SAN  DIEGO  FLUME  CO. 
V.  CHASE. 

Contract  for  Water  Supply  Oonstmed  from  its  express  terms. 

Approved  in  G-rosee  v.  Barman,  9  Oal.  App.  663,  100  Pac.  354,  evi- 
dence of  circumstances  under  which  contract  was  made  not  admissible 
when  terms  were  clear  and  unambiguous. 

Miscellaneous. — Cited  in  8an  Biego  Plume  Co.  ▼.  Chase  (Cal.),  32 
Pac.  245,  on  another  appeal. 

87  Cal.  566-568,  25  Pac.  763,  OAMPODONICO  v.  OBEGON  IMP.  CO. 

Mortgagees'  Bight  of  Action  Against  Third  Persons  for  invasion 
of  their  rights.    See  note,  109  Am.  St.  Bep.  433. 

Effect  of  Insolvency  Statutes  npon  Mortgage  or  sale  preferring 
creditors.    See  note,  37  L.  B.  A.  467. 

87  OaL  569--676,  25  Pac.  760,  McI^NNAN  ▼.  BANK  OF  OAUFOBNIA. 

Section  632,  Code  of  Civil  Procedure,  is  directory,  and  failure  of 
judge  to  file  decision  in  thirty  days  after  submission  is  not  ground 
for  new  trial. 

Approved  in  Toole  v.  Weirick,  39  Mont.  365,  133  Am.  St.  Bep.  576, 
102  Pac.  592,  code  provision  as  to  time  for  filing  findings  directory 
only,  and  failure  to  decide  within  statutory  time  did  not  deprive  court 
of  jurisdiction  to  decide  at  later  date. 

Books  of  Bank  are  Admissible  in  Action  against  it  for  purpose  of 
showing  state  of  plaintiff's  account. 

Approved  in  Blinn  Lumber  Co.  v.  McArthur,  150  Cal.  614,  89  Pac. 
438,  bank-books  admitted  to  show  state  of  customer's  account. 

Party's  Books  of  Account  as  Evidence  in  own  favor.  See  note,  52 
L.  B.  A.  569. 
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87  OaL  576-581,  25  Pac.  764,  FBIOK  ▼.  MOBFOSD. 

ABBessment  for  Street  Work  Bmbracing  only  frontage  eovered  hj 
resolution  of  intention,  but  including  expense  of  ezceeB  work  done 
according  to  specifications,  but  not  authorized  by  resolution,  may  be 
corrected  by  appeal  to  city  council. 

Approved  in  Bowling  v.  Altschul  (Cal.),  33  Pae.  496,  city  council 
bad  power  to  determine  question  raised  by  appeal  on  ground  assess- 
ment for  paving  cul-de-sac  failed  to  assess  land  at  end  of  same. 

87  OaL  581-588,  25  Pac.  963,  BBOOK  T.  PEAB80N. 

Bole  as  to  Oonflict  of  Testimony  Applies  to  contradictions  in  testi- 
mony of  witness. 

Approved  in  Humphrey  v.  Pope,  1  Cal.  App.  375,  82  Pac.  224,  up- 
holding finding  against  defendant  when  her  own  testimony  was  con- 
flicting. 

87  Csl.  597-602,  25  Pac.  765,  FINCH  T.  BIVEBSIDE  *  ABUNaTOK 
BT.  00. 

Dedication  of  Street  to  Pabllc  Use  authorizes  use  for  street-car 
line,  and  abutting  owner  is  not  entitled  to  further  compensation. 

Approved  in  Wagner  v.  Bristol  Belt  Line  Co.,  108  Va.  600,  62  S.  B, 
393,  following  rule. 

What  Are  Additional  Servitndea  in  highways.  See  notes,  106  Am. 
St.  Eep.  243;  17  L.  B.  A.  477. 

Mere  Pact  That  It  la  More  Convenient  to  public  to  have  track  at 
side  of  street  is  not  sufficient  reason  for  not  complying  with  law 
that  track  be  in  center. 

Approved  in  Longnecker  v.  Wichita  B.  B.  &  Light  Co.,  80  Kan.  418, 
102  Pac.  494,  track  not  laid  in  center  of  street  held  to  be  nuisance, 
and  injunction  lay  for  abatement. 

Injury  to  Abutting  Owner  by  Street  Ballway  near  side  of  street. 
See  note,  43  L.  B.  A.  555,  560. 

Franchise  Oranted  to  Corporation  of  whose  stock  member  of  com- 
mittee to  which  application  was  referred  is  subscriber  is  void. 

Approved  .in  Woods  v.  Potter,  8  Cal.  App.  44,  95  Pac.  112-7,  mem- 
bers of  city  council  occupy  trust  relation,  and  cannot  claim  compensa- 
tion not  allowed  by  charter  or  statute. 

Validity  of  Vote  of  Common  Council  or  similar  body  as  affected  by 
personal  interest  of  members.     See  note,  18  L.  B.  A.  368. 

87  Cal.  603-610,  25  Pac.  767,  YABNELI.  v.  LOS  ANGEIJESS. 

Section  13,  Article  XI,  Constitution,  forbids  delegation  of  power  to 
municipal  corporation  to  do  what  legislature  is  forbidden  to  do. 

Distinguished  in  In  re  Pfahler,  150  Cal.  88,  88  Pac.  277,  11  L.  B.  A. 
(n.  8.)  1092,  initiative  and  referendum  not  within  provision  of  section 
13,  article  XI,  Constitution. 

Deposit  of  Public  Money  of  City  with  private  corporation  is  unau- 
thorized by  Constitution,  and  any  taxpayer  may  maintain  action  to. 
prevent  such  deposit. 

Beaffirmed  in  Bothschild  v.  Bantel,  152  Cal.  6,  8,  91  Pac.  804,  805. 

87  Cal.  613-618,  25  Pac.  917,  HASS  ▼.  WBITTIEB,  FOLLEB  &  CO. 

Unless  Insolvent  Transferred  Property  to  creditor  within  one  month 
before  insolvency  proceedings  with  intention  to  give  preference,  mo- 
tives of  creditor  are  immaterial. 
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Approved  in  Salisbury  ▼.  Burr  (Cal.);  44  Pae.  462,  holding  com- 
plaint in  replevin  against  creditor  sufficiently  alleged  insolvent  trans- 
ferred property  to  creditor  with  intent  to  defraud  other  creditors. 

Effect  of  Insolvency  Btatates  upon  Mortgage  or  sale  preferring 
creditors.    See  note,  37  L.  B.  A.  467. 

87  OaL  61»-629,  22  Am.  Bt.  Bap.  272,  25  Pac.  919,  AVBBY  T.  OliABS. 

Vendor's  Uen  is  Simple  Equity  raised  by  courts  for  benefit  of  ven- 
dor after  he  has  parted  with  title. 

Approved  in  Boyal  Con.  Min.  Co.  v.  Boyal  Con.  Mines,  157  Cal.  746, 
137  Am.  St.  Bep.  165,  110  Pac.  128,  where  no  intention  of  parties 
appeared,  lien  presumed  to  exist. 

So  Long  as  Title  is  Betained  by  vendor,  he  has  express  lien  for 
unpaid  phrchase  money. 

Distinguished  in  Vance  Bedwood  Lumber  Co.  v.  Durphy,  8  Cal. 
App.  671,  97  Pac.  705,  vendor's  lien  on  land  to  which  he  retains  title 
does  not  require  vendee  to  pay  taxes  on  unpaid  purchase  money. 

Mechanic's  Lien  Takes  Precedence  of  any  lien  recorded  subsequently 
to  time  materials  were  commenced  to  be  furnished. 

Distinguished  in  Valley  Lumber  Co.  v.  Wright,  2  Cal.  App.  289,  84 
Pac.  59,  prior  recorded  deed  of  trust  to  secure  note  of  owner  for  loan 
to  erect  building,  which  was  to  be  further  security  for  loan,  precedent 
to  subsequent  mechanic's  lien,  though  loan  was  paid  after  commence- 
ment of  work. 

Mechanics'  Liens,  When  Superior  to  earlier  mortgages.  See  note, 
14  L.  B.  A.  307. 

Where  Seller  of  Beal  Property  Takes  Written  contract  for  payment 
of  price,  absolute  transfer  of  such  contract  by  seller  waives  lien. 

Approved  in  Finnell  v.  Finnell,  156  Cal.  594,  134  Am.  St.  Bep.  143, 
105  Pac.  742,  holding  vendor's  lien  not  waived  by  his  acts. 

Waiver  of  Vendor's  Lien.  See  notes,  137  Am.  St.  Bep.  187,  188, 
204;  127  Am.  St.  Bep.  308;  86  Am.  St.  Bep.  164. 

Power  of  Lessee  or  Vendee  to  Subject  owner's  interest  to  me- 
chanics' liens.    See  note,  23  L.  B.  A.  (n.  s.)  618. 

87  CaL  629-631,  25  Pac.  921,  SHATTO  ▼.  CBOCEEB. 

Injury  to  Feelings  Caused  by  Arrest  may  be  proved  as  ground  for 
damages  in  action  for  malicious  prosecution. 

Approved  in  Cowan  v.  Western  Union  Telegraph  Co.,  122  Iowa,  383, 
101  Am.  St.  Bep.  268,  98  N.  W.  282,  64  L.  B.  A.  545,  holding  mental 
suffering  resulting  from  negligent  transmission  of  telegram  is  injury 
for  which  recovery  may  be  had. 

Objection  to  Series  of  Documents  offered  in  evidence  as  whole  is 
not  well  taken  if  some  are  admissible. 

Approved  in  Thornton-Thomas  Co.  v.  Bretherton,  32  Mont.  93,  80 
Pac.  13,  following  rule. 

87  CaL  631-637,  25  Pac.  968^  WINN  ▼.  SHAW. 

Taxpayer  may  Bring  Action  to  restrain  payment  of  public  money 
on  illegal  claim. 

Approved  in  Clouse  v.  San  Diego,  169  Cal.  438,  114  Pac.  575,  citi- 
zens, to  maintain  action  to  enjoin  illegal  expenditure  of  public  funds, 
need  not  show  special  injury  to  themselves. 
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Limited  in  Tliomas  ▼.  Joplin,  14  Gal.  App.  664,  112  Pae.  730,  vucb 
right  restricted  bj  seetion  526a,  Code  of  Civil  Procedure,  to  resident 
citizen  or  corporation,  Uable  to  pay  tax  in  county,  or  who  has  paid 
tax  within  one  year. 

87  OaL  638-642,  26  Pac.  967,  EX  PABTE  OLABK. 

Statutes  Belating  to  Adoption  are  in  alteration  of  common  law  and 
must  be  strictly  construed. 

Approved  in  Purinton  v.  Jamroek,  195  Mass.  197,  80  N.  E.  804,  fol- 
lowing rule;  Estate  of  Benton,  3  Cof.  Prob.  525,  holding  petition 
alleging  contestants  of  will  were  adopted  defective  in  not  alleging 
place' of  adoption;  Albring  v.  Ward,  137  Mich.  354,  100  N.  W.  610, 
person  adopted  under  void  statute  not  an  heir;  Henry  v.  Taylor,  16 
S.  D.  42<6,  93  N.  W.  642,  holding  fact  that  one  is  an  Indian  and  during 
childhood  probably  resided  with  family  of  another  Indian  raised  no 
presumption  of  adoption;  dissenting  opinion  in  Sires  v.  Melvin,  135 
Iowa,  479,  480,  13  N.  W.  113,  majority  holding  deed  of  adoption  not 
invalid  because  not  containing  father's  name. 

Disapproved  in  Ferguson  v.  Herr,  64  Neb.  664,  94  N.  W.  544,  hold- 
ing statutes  relating  to  adoption  should  be,  liberally  construed,  to  end 
that  decree  of  adoption  may  be  valid. 

87  OaL  643-651,  26  Pac.  922,  OOBKEB  v.  OOBKEB. 

Will  is  Bevoked  by  Marriage  of  Testator  unless  provision  be  made 
for  wife  by  marriage  contract. 

Approved  in  Griffing  v.  Gislason,  21  3.  D.  62,  109  N.  W.  648,  follow- 
ing rule;  In  re  Larsen's  Estate,  18  S.  D.  339,  100  N.  W.  739,  where 
testator  after  making  will  remarried,  will  was  properly  refused  pro- 
bate in  absence  of  showing  of  condition  excepting  will  from  rule  of 
revocation  by  marriage;  In  re  Adler's  Estate,  52  Wash.  543,  100  Pac. 
1021,  holding  where  testator  married  woman  for  whom  he  had  already 
provided  in  will,  will  was  not  revoked  by  marriage. 

Where  Antenuptial  Will  is  Bevoked  by  marriage,  and  no  marriage 
contract  is  proved,  court  can  only  deny  .probate  of  will,  and  cannot 
inquire  into  facts  affecting  deed  of  separation  of  husband  and  wife. 

Approved  in  In  re  Tillman's  Estate  (Cal.),  31  Pac.  563,  contest  of 
probate  of  will  on  ground  property  therein  disposed  of  was  conveyed 
by  testator  to  contestant  after  execution  of  will  presented  no  ground 
for  contest,  and  validity  of  deed  under  which  contestant  cliEiimed  could 
not  be  inquired  into. 

Distinguished  in  Estate  of  Warner,  6  Cal.'  App.  367,  92  Pac.  193, 
where  by  antenuptial  contract  wife  relinquished  claim  as  heir,  but 
contested  son's  claim  for  letters  of  administration  on  ground  of  fraud 
in  contract,  court  could  pass  on  all  questions  necessary  to  determine 
right  to  letters. 

Evidence  to  Sustain  Immaterial  Findings  will  not  be  inquired  into 
on  appeal  if  there  is  sufScient  evidence  to  sustain  material  findings 
which  support  judgment. 

Reaffirmed  in  Hayden  v.  Collins,  1  Cal.  App.  266,  81  Pac.  1123. 

Miscellaneous. — Cited  in  In  re  Estate  of  Brown,  139  Iowa,  227,  117 
N.  W.  263,  to  point  that  will  in  favor  of  wife  not  revoked  by  divorce. 
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88  OaL  1-6,  25  Pac.  915,  IK  SE  MOOBS. 
Oompeosatlon  of  Special  Administrator  is  in  dlBcretion  of  court 
Boaffirmed  in  In  re  Ford's  Estate,  29  Mont.  286,  74  Pac.  736. 
Duties  of  Special  Administrator.    6ee  note,  130  Am.  St.  Bep.  579. 

88  CaL  6-13,  25  Pac  972,  LIND  y.  OLOSS. 

Where  Accused  is  Convicted  of  Rape  on  testimony  of  complainant 
alone,  under  circumstances  tending  to  throw  discredit  on  her  testi- 
mony, judgment  should  be  reversed. 

Distinguished  in  People  v.  Moore,  155  Oal.  241,  100  Pac.  690,  hold- 
ing rule  did  not  apply  when  assault  was  brutal  and  indecent,  and 
only  question  was  as  to  intention  of  accused. 

Bight  to  Beversal  or  New  Trial  where  jury  disregard  erroneous  in- 
structions.    See  note,  21  L.  B.  A.  (n.  s.)  853. 

88  Cal.  1&-15,  25  Pac.  966,  SHATN-  y.  EIKEBENEOTTEB. 

On  Appeal  from  Order  Vacating  Leyy  of  execution,  it  must  appear 
that  all  papers  used  on  hearing  are  contained  in  transcript. 

Approved  in  Muzzy  v.  McEwen  Lumber  Co.,  154  Cal.  687,  98  Pac. 
1062,  authentication  held  insufficient  for  failure  to  stat*)  papers  in 
transcript  were  all  those  used  on  hearing;  Manuel  v.  Flynn,  5  Cal. 
App.  329,  90  Pac.  467,  and  Higgins  v.  Los  Angeles  By.  Co.,  5  Cal.  App. 
751,  91  Pac.  345,  both  holding  affidavits  used  on  motion  for  new  trial 
must  be  incorporated  in  bill  of  exceptions,  to  be  considered  on  appeal. 

Distinguished  in  Estate  of  Davis,  8  Cal.  App.  358,  97  Pac.  87,  hold- 
ing certificate  by  judge  that  he  has  examined  transcript  on  appeal 
and  finds  it  correct  to  be  sufficient  certification  that  it  contains  all 
papers  used  on  hearing  of  motion  for  order  appealed  from. 

88  OaL  26-29,  25  Pac.  983,  LUGO  y.  DE  TOBO. 

Judgment  of  Affirmance  Follows  from  equal  division  of  court,  but 
judgment,  though  it  bars  subsequent  action,  does  not  decide  matters 
of  law  involved. 

Beaffirmed  in  State  v.  McClung,  47  Fla.  227,  37  So.  52. 

88  OaL  30-35,  26  Pac.  1064,  WISE  y.  WILLIAK8. 
Allowance  and  Approyal  of  Claim  against  estate  tolls  statute  of 

limitations. 

(678) 
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Approved  in  Shively  v.  HarriB,  5  Cal.  App.  515,  90  Pac.  971,  limita- 
tions do  not  run  against  judgment  against  estate. 

Mortgage  Oiyen  by  Husband  and  Wife  upon  homestead  must  be  pre- 
sented as  claim  against  estate,  though  mortgagee  waives  recourse  to 
property  of  estate  other  than  mortgaged  premises. 

Approved  in  In  re  Bailey,  176  Fed.  993,  where  creditor  has  mort- 
f^age  on  debtor's  exempt  homestead,  and  also  right  to  prove  debt 
against  debtor's  estate  in  bankruptcy,  debtor's  homestead  equity  is 
•uperior  to  rights  of  general  creditors,  who  cannot  require  secured 
««reditor  to  exhaust  his  security  before  resorting  to  general  assets. 

Authority  of  One  of  Several  Executors  or  administrators.  See 
notes,  127  Am.  St.  Bep.  386;  5  Cof.  Prob.  382. 

Oondusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  338. 

Mi8cellaneous.--Cited  in  Wise  v.  Williams  (Cal.),  42  Pac.  573,  574, 
on  another  appeal. 

88  Oal.  36-44.  23  Pac.  200,  25  Pac.  1101,  BOOTH  v.  PENDOLA. 

Failure  of  Claimant  of  Mechanic's  Lien  on  two  separate  buildings  to 
specify  work  done  on  each  merely  has  effect  to  postpone  his  lien  to 
other  liens,  and  owner  cannot  object. 

Approved  in  Kritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App.  292,  116 
Pac.  702,  amount  due  on  each  property  need  not  be  designated  when 
there  is  but  one  claimant;  Eccles  Lumber  Co.  v.  Martin,  31  Utah,  264, 

87  Pac.  718,  where  two  houses  were  built  on  one  parcel  of  land,  claim 
of  lien  need  not  set  forth  amount  due  on  each. 

Claimant  of  Mechanic's  Lien  Against  Buildings  erected  by  deceased 
is  competent  witness  to  testify  to  facts  occurring  before  death  of 
owner,  in  action  against  representative  of  estate. 

Approved  in  Wadleigh  v.  Phelps,  149  Cal.  640,  87  Pac.  99,  holding 
evidence  of  plaintiff  against  deceased  mortgagor  as  to  matter  occur- 
ring before  death,  admissible  in  action  to  redeem  from  mortgage. 

88  Cal.  45-49,  26  Pac.  1062,  COOPEB  ▼.  COOPEB. 

In  Action  for  Divorce,  Plaintiff  need  not  be  corroborated  as  to 
every  fact  and  circumstance  alleged. 

Approved  in  Clark  v.  Clark,  86  Minn.  251,  90  N.  W.  391,  following 
rule;  Avery  v.  Avery,  148  Cal.  243,  82  Pac.  969,  and  Blanchard  v. 
Blan chard,  10  Cal.  App.  204,  101  Pac.  536,  both  holding  evidence  of 
extreme  cruelty  sufficiently  corroborated  to  sustain  decree. 

88  CaL  50^8,  25  Pac.  977,  SAN  DIEOO  LAND  ETC.  CO.  T.  NEALB. 

In  Condemnation  Suit,  Value  of  Land  for  any  special  purpose  may 
be  taken  into  account  as  element  tending  to  show  market  value. 

Approved  in  Sacramento  etc.  B.  B.  Co.  v.  Heilbron,  156  Cal.  410, 
411,  412,  104  Pac.  980,  981,  while  evidence  that  land  is  valuable  for 
special  purpose  is  admissible,  its  value  in  terms  of  money  which  wit- 
ness might  think  it  would  have  for  such  purpose  is  inadmissible; 
Spring  Valley  Waterworks  v.  Drinkhouse,  92  Cal.  533,  539,  28  Pac. 
682,  685,  admitting  evidence  of  value  of  land  for  reservoir  site. 

Distinguished  in  Coats  v.  Atchison  etc.  By.  Co.,  1  Cal.  App.  446, 
82  Pac.  642,  measure  of  damages  for  injury  to  abutting  owner  for 
being  deprived  of  access  by  street  railroad  is  amount  which  will  com- 
pensate for  detriment  caused  by  such  use  of  street. 
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Special  Value  of  Pr^^erty  for  Purpose  as  element  of  compensation 
on  condemnation.     See  note,  11  L.  R.  A.  (n.  s.)  996. 

When  Witness  in  Condemnation  Suit  states  opinion  as  to  market 
value  of  land,  widest  latitude  in  cross-examination  should  be  allowed. 

Approved  in  Central  Pacific  Ry.  Co.  v.  Feldman,  152  Cal.  310,  92 
Pac.  852,  witness  could  be  asked  on  cross-examination  in  regard  to 
assessment  on  property.  * 

Party  Seeking  to  Condemn  Land  may  be  required  to  pay  costs  of 
appeal  by  owner,  even  though  order  of  condemnation  is  affirmed. 

Approved  in  Qano  v.  Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa,  722, 
89  Am.  St.  Rep.  393,  87  N.  W.  718,  55  L.  R.  A.  263,  upholding  statute 
requiring  railroad  to  pay  all  costs  of  condemnation  suits. 

Miscellaneous. — Cited  in  Hollister  v.  State,  9  Idaho,  16,  71  Pac.  543. 

88  Cal.  68-78,  25  Pac.  1101,  ALHAMBBA  ETC.  WATEB  CO.  V.  MAY- 


Grantee  of  Party  Who  Contracted  for  division  of  water  of  stream 
is  estopped  to  question  contract  by  appropriating  whole  of  stream. 

Approved  in  Duckworth  v.  Watsonville  Water  &  Light  Co.,  158  Cal. 
217,  110  Pac.  932,  party  estopped  by  grantor's  deed  conveying  all 
water  for  irrigation  of  his  land  to  defendant's  grantors. 

88  Cal.  79-^3,  25  Pac.  962,  POnUEB  v.  aBAVEL. 

Complaint  for  Breach  of  Contract  to  pay  sum  of  money  in  install- 
ments, when  realized  from  products  of  land,  which  alleges  contract, 
and  sale  of  land  and  products  by  defendant,  and  nonpayment  of 
money  due,  sufficiently  alleges  breach. 

Approved  in  Sherlag  v.  Kelley,  200  Mass.  236,  128  Am.  St.  Rep. 
414,  86  N.  E.  294,  19  L.  R.  A.  (n.  s.)  6^3,  holding  breach  sufficiently 
alleged  by  assignment  in  negative  words  of  contract. 

If  One  Voluntarily  Puts  It  Out  of  his  power  to  perform  contract,  he 
breaks  it,  and  is  immediately  liable  for  breach. 

Approved  in  Cabrea  v.  Payne,  10  Cal.  App.  678,  103  Pac.  177,  hold- 
ing tender  of  insufficient  deed,  not  refusal  to  do  more,  gave  immediate 
right  of  action  for  recovery  of  purchase  money;  Cooley  v.  Moss,  123 
Ga.  709,  51  Sw  E.  6^,  where  owner,  who  had  entered  into  binding 
contract  to  sell  lot  on  certain  condition,  disposed  of  it  before  condi- 
tion occurred,  it  was  such  breach  of  contract  as  gave  other  party  im- 
mediate right  of  action. 

88  CaL  84-85,  25  Pac.  966,  EX  PABTE  BAEEB. 

Where  Information  is  Set  Aside  on  Ground  defendant  has  not  been 
legally  committed  by  magistrate/  new  information  cannot  be  filed 
without  second  examination. 

Distinguished  in  People  v.  Kilvington  (Cal.),  36  Pac.  13,  14,  rule 
does  not  apply  where  information  was  set  aside  on  technical  defect. 

88  Cal.  86-92,  25  Pac.  1106,  NAGIf  ▼.  CAUFOBNIA  SO.  B.  B.  CO. 

Where  Facts  are  Undisputed,  Court  should  determine  question  of 
negligence. 

Approved  in  Rndd  v.  BymeS;  156  Cal.  640,  105  Pac.  959,  26  L.  B. 
A.  (n.  s.)  134y  holding  question  of  negligence  improperly  withdrawn 
from  jury. 
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88  OaL  92-99,  26  Pac.  1106,  HILL  ▼.  WIL80K. 
BxpteiBBion  of  Opinl6n  m  Fraud.    See  note,  35  L.  B.  A.  441. 

88  OaL  103-10^  26  Pac.  1109,  COLE  ▼.  SEGBAVEfi. 

OonrtJ  will  Take  Judicial  Notice  of  what  towns  are  estabUslied  by 
law  as  county  seats  in  state. 

Approved  in  Metteer  v.  Smith,  156  Cal.  575,  106  Pae.  736,  taking 
judicial  notice  of  class  of  city. 

Judicial  Notice  of  LocaUtiei  and  Boundariei.  See  note,  82  Am.  St 
Bep.  443. 

88  Cal.  108-109,  25  Pac.  1109,  PEBBI  ▼.  BEAUMONT. 
.  Appellate  Court  will  be  Liberal  in  granting  amendments  to  proof  of 
service  of  notice  of  appeal,  when  no  injustice  can  result. 

Approved  in  Jones  v.  Gunn,  149  Cal.  693,  87  Pac.  579,  where  service 
of  summons  was  actually  proven,  defective  return  could  be  amended. 

88  Cal.  114-121,  26  Pac.  96,  PEOPLE  Y.  WHEATLET. 

Where  Defendant  Charged  With  Previous  Conviction  pleads  not 
guilty  thereto,  he  may  withdraw  plea  and  plead  guilty  for  purpose  of 
keeping  evidence  of  such  conviction  from  jury. 

Approved  in  People  v.  King,  4  Cal.  App.  215,  87  Pac.  401,  holding 
action  of  court  in  calling  on  defendant  to  plead  to  charge  of  former 
conviction  to  be  within  jurisdiction  and  beneficial  to  prisoner  in  keep- 
ing evidence  of  such  conviction  from  jury. 

Plea  of  not  Ouilty  Puts  In  Issue  both  particular  offense  charged 
and  charges  of  convictions  for  other  offenses. 

Reaffirmed  in  State  v.  Gordon,  35  Mont.  464,  90  Pac.  175. 

Separation  of  One  Juror  from  Others  for  few  minutes  held  not  such 
separation  as  to  justify  new  trial.  • 

Approved  in  People  v.  Cord,  157  Cal.  571,  108  Pac.  515,  holding 
visit  of  juror  to  sick  wife  with  officer  during  recess  did  not  justify 
new  trial. 

Effect  of  Separation  of  Jury.    See  note,  103  Am.  St.  Bep.  162. 

88  Cal.  121-132,  22  Am,  St.  Bep.  283,  26  Pac.  1096,  DONAHUE  ▼. 
MEISTEB. 

In  Quiet  Title  Suit  Defendant  who  pleads  ejectment  is  entitled  te 
jury  trial. 

Approved  in  Seliner  v.  McKay,  2  Alaska,  565,  567,  Kenny  v.  Mc- 
Keuzie,  25  S.  D.  489,  127  N.  W.  599,  and  Burleigh  v.  Hecht,  22  S.  D. 
307,  117  N.  W.  370,  all  following  rule;  McNeil  v.  Morgan,  157  CaL  378, 
379,  108  Pac.  70,  71,  where  suit  is  in  nature  of  ejectment,  plaintiff 
cannot,  by  adopting  equitable  form  of  action  to  quiet  title,  prevent 
defendant  from  demanding  jury  trial;  Gordon  v.  Munn,  83  Kan.  245, 
111  Pac.  179,  where  in  partition  suit  ownership  and. right  of  posses- 
sion was  involved,  jury  trial  could  not  be  denied. 

Distinguished  in  Wiencke  v.  Bibby,  15  Cal.  App.  56,  113  Pac.  879, 
holding  it  immaterial  in  unlawful  detainer  suit  whether  special  issues 
were  submitted  by  consent  of  parties,  since  court  had  power  to  sub- 
mit such  issues;  Smith  Oyster  Co..  v.  Darbee  &  Immel  Oyster  Co.,  149 
Fed.  559,  and  Davis  v.  Judson,  159  Cal.  126,  113  Pac.  150,  both  hold- 
ing where  no  legal  issues  were  involved  in  quiet  title  suit,  defendant 
cculd  not  have  jury  trial;  Elbing  v.  Hastings,  3  Alaska,  129|  133, 
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where  posseBsion  was  set  np  as  defense  in  quiet  title  suit,  court  had 
equitable  jurisdiction  to  determine  issue,  and  deny  jury  trial;  Shields 
y.  Johnson,  10  Idaho,  482,  79  Pac.  393,  in  action  in  district  court  by 
party  in  actual  possession,  to  quiet  title  to  leasehold,  under  Bevised 
Statutes  of  188(7,  section  4538,  neither  party  is  entitled  to  jury  as 
matter  of  right;  Costello  v.  Scott,  30  Nev.  64,  93  Pac.  4,  right  to  jury 
trial  of  legal  issues  in  suit  to  dissolve  par.tnership  waived  by  failure 
to  demand  jury. 

Action  to  Qniet  Title.    See  note,  118  Am.  St.  Bep.  786. 

Ohief  Value  of  Notice  of  Mining  Location  is  as  temporary  protec* 
tion  of  claimant  while  other  acts  of  location  are  being  performed. 

Approved  in  Green  y.  Gavin,  10  Gal.  App.  333,  101  Pac.  932,  inarti- 
ficial notice  held  sufficient  in  view  of  purpose;  Upton  v.  Santa  Bita, 
14  N.  M.  128,  89  Pac.  285,  mere  fact  that  portion  of  claim  on  which 
notice  is  posted  by  mistake  overlaps  pre-eidsting  claim  does  not  in- 
validate location. 

MarlEing  of  Boundaries  of  Mining  Location  on  ground  is  main  act 
of  original  location. 

Beaffirmed  in  McCleary  y.  Broaddus,  14  Ckl.  App.  64,  111  Pac.  126. 

88  OaL  132-136^  26  Pac.  1112,  WHOLET  ▼.  OAVANAUOH. 

Deed  to  Land  to  Which  Ghrantor  holds  certificate  of  purchase  from 
state  passes  title  later  acquired  by  patent. 

Distinguished  in  Polk  v.  Sleeper,  158  Cal.  634,  112  Pac.  181,  right 
of  person  who  has  merely  filed  application  to  purchase  state  land  does 
not  survive  him. 

88  OaL  136-140»  25  Pac.  1110,  PEOPLE  v.  FOWLEB. 

Information  is  Sufficient  If  It  Follows  language  of  statu te^ 

Approved  in  People  v.  Silva,  8  Gal.  App.  352,  97  Pac.  203,  upholding 
indictment  charging  crime  of  living  in  adultery. 

Information  Alleging  Defendant  Took  Child  from  custody  of  mother 
without  consent  and  against  will  for  purposes  of  prostitution  is  suffi- 
cient. 

Approved  in  State  v.  Sager,  99  Minn.  57,  58,  108  N.  W.  814,  uphold- 
ing indictment  charging  felonious  taking  of  child  for  purpose  of  mar- 
riage; Galdwell  v.  State,  73  Ark.  144,  108  Am.  St.  Bep.  28,  83  a  W. 
931,  upholding  indictment  charging  seduction  under  promise  of  mar- 
riage 

Effect  of  Mistake  as  to  Age  of  Olrl  under  statute  denouncing  sexual 
offenses.    See  note,  25  L.  B.  A.  (n.  s.)  662. 

88  OaL  146-151,  25  Pac  1111,  HAGMAN  ▼.  WILLIAMS. 

Specifications  of  Errors  of  Law  on  which  appeUant  will  rely  are  not 
necessary  in  bill  of  exceptions. 

Approved  in  Martin  v.  Southern  Pacific  Go.,  150  Gal.  131,  88  Pac. 
704,  and  Nord  v.  Boston  etc.  Min.  Go.,  30  Mont.  56,  75  Pac.  683,  both 
following  rule;  Smith  Table  Go.  v.  Madsen,  30  Utah,  300,  84  Pac.  886, 
assignment  of  errors  need  not  be  filed  in  court  below;  Humphrey  v. 
Whitney,  17  Idaho,  24,  103  Pac.  392,  bill  of  exceptions  need  not  con- 
tain specifications  of  error  except  where  claimed  on  appeal  that  find- 
ings are  not  supported  by  evidence, 
n  Osl.  Notea-^7 
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Denials  npon  Information  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.    See  note,  30  L.  B.  A.  (n.  s.)  780. 

88  Oal.  152-159,  26  Pac.  103,  NOONE  v.  TRANS-ATLANTIO  ETO. 
INS.  00. 
Statements  as  Bepresentations,  Altboagh  Expressly  denominated  in 
policy  as  warranties.    See  note,  11  L.  B.  A.  (n.  s.)  983. 

88  Oal.  159-108,  22  Am.  St.  Sep.  291.  25  Pac.  1114,  HAWTHORNE  ▼• 


Measure  of  Damages  Becoyerable  for  Trespass  on  leased  premises, 
forcibly  changing  construction,  and  compelling  tenants  to  abandon 
them,  is  amount  which  will  compensate  for  all  detriment  proximately 
caused  thereby,  whether  anticipated  or  not. 

Approved  in  Hale  Bros.  v.  Milliken,  5  Cal.  App.  352,  90  Pac.  369, 
holding  damages  resulting  from  breach  of  contract  to  be  such  as 
would  reasonably  flow  therefrom,  in  view  of  circumstances  attending 
its  making,  known  to  both  parties;  Enlow  v.  Hawkins,  71  Kan.  636, 
81  Pac.  190,  where  corn  was  purchased  to  feed  cattle,  and  was  sub- 
sequently wrongfully  destroyed  by  vendor  at  time  when  feed  of  same 
character  could  not  be  procured,  wrongdoer  was  liable  not  only  for 
property  destroyed,  but  for  direct  consequences  of  destruction. 

Where  Established  Business  is  Wrongfully  Injured,  damages  are  re- 
coverable for  loss  of  prospective  profits. 

Approved  in  Sacchi  v.  Bayside  Lumber  Co.,  13  Cal.  App.  85,  108 
Pac.  890,  holding  prospective  profits  from  particular  crops  on  land 
damaged  by  negligent  flooding  recoverable  as  damages. 

Damages  for  Tort  as  Affected  by  loss  of  profits.    See  note,  52  L.  B. 

Extent  of  Trespasser's  Liability  for  consequential  injuries.  See 
note,  53  L.  B.  A.  627. 

Where  Oomplaint  is  Amended  as  to  one  paragraph  only,  court  can 
limit  demurrer  to  that  paragraph. 

Approved  in  Flood  v.  Templeton,  148  Cal.  377,  83  Pac.  150,  brief 
immaterial  additions  to  complaint  did  not  constitute  amended  com- 
plaint allowing  new  demurrer. 

88  Oal.  171-176»  25  Pac.  1116,  PEOPLE  ▼.  JOHNSON. 

When  No  Objection  is  Made  by  Defendant  that  date  of  passing 
sentence  is  premature,  he  is  presumed  to  have  assented  to  it. 

Approved  in  People  v.  Sykes,  10  Cal.  App.  70,  101  Pac.  22,  follow- 
ing rule;  Marx  v.  People,  204  111.  252,  68  N.  E.  437,  court  presumed  to 
have  heard  evidence  as  to  age  of  party  sentenced  to  reformatory. 

88  OaL  179-183,  25  Pac.  1119,  SWASET  v.  ADAIB. 

Oourt  has  No  Bight  to  Pass  upon  legal  defense  by  virtue  of  being 
first  called  upon  to  dispose  of  equitable  issues. 

Approved  in  Horwege  v.  Sage,  137  Cal.  541,  70  Pac.  622,  in  action 
on  note,  defendant  pleading  equitable  defense  had  right  to  have  equi- 
table issues  determined  by  court  before  trial  of  legal  issues  by  jury; 
Mass  V.  Dunmeyer,  21  Okl.  440,  96  Pac.  593,  defendant  pleading  equi- 
table defense  in  foreclosure  suit  not  entitled  to  jury  trial  on  issues 
raised  by  cross-petition;  Schumacher  v.  Crane-Churchill  Co.,  66  Neb. 
443,  92  N.  W.  610,  consent  to  placing  case  involving  both  legal  and 
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equitable  issues  on  equity  docket  did  not  waive  jury*  trial  for  legal 
issues. 

Equitable  Bigbt  of  Action  Pleaded  in  defense  must  be  of  such  char- 
acter as  may  be  ripened  into  decree  in  defendant's  favor. 

Approved  in  McColgan  v.  Muirland,  2  Cal.  App.  12,  82  Pac.  1115, 
holding  statute  of  limitations  inapplicable  to  defense  of  fraud  against 
judgment. 

Distinguished  in  Swanston  v.  Clark,  153  Cal.  303,  95  Pac.  1119,  In 
action  to  enforce  specific  performance,  plea  of  resdission,  admitting 
defendant  made  valuable  improvements,  but  not  oifering  compensa- 
tion, stated  no  defense. 

Jury  can  Only  be  Waived  in  Modes  provided  by  statute,  and  failure 
of  defendant  to  make  second  demand  after  written  demand  is  refused, 
on  ground  answer  presents  equitable  defense,  is  not  waiver  of  right. 

Approved  in  Chessman  v.  Hale,  31  Mont.  592,  79  Pac.  259,  68  L.  B. 
A.  410,  plaintiff's  right  to  jury  trial  in  action  for  damages  for  nui- 
sance not  waived  by  failure  to  demand  jury,  or  to  submit  to  court 
question  whether  he  had  right  to  jury  trial;  Cleveland  v.  Smith,  102 
Tex.  492,  119  S.  W.  843,  where  plaintiff  on  ^rst  day  of  term  demanded 
jury  trial  and  tendered  fees,  it  was  error  to  deny  it,  though  he  had 
not  demanded  one  at  previous  term. 

88  OaL  184-202,  26  Pac.  Ill,  WOODBOOF  V.  HOWES. 

When  Trustee  Makes  Profit  Out  of  his  cestui  que  trust,  presumption 
is  against  him,  and  he  must  show  affirmatively  transaction  was  per- 
fectly fair. 

Approved  in  Smith  v.  Elderton,  16  Cal.  App.  426,  117  Pac.  564, 
party  receiving  money  from  another  to  purchase  stock  for  both  was 
guilty  of  fraud  when  he  misrepresented  purchase  price  and  obtains 
his  own  share  for  nothing. 

Eight  of  Majority  Stockholder  to  Purchase  or  lease  corporate  prop- 
erty.   See  note,  16  L.  B.  A.  (n.  s.)  894. 

Actions  by  Stockholdera  In  Behalf  of  Corporations.  See  note,  97 
Am.  St.  Bep.  45. 

88  Oal.  207-216,  26  Pac.  86,  WILSON  v.  M0BIABIT7. 

Mere  Oonflict  of  Testimony  as  to  Mistake  in  written  instrument 
does  not  justify  setting  aside  decree  reforming  it  for  mistake. 

Beaifirmed  in  Home  ft  Farm  Co.  v.  Freitas,  153  Oal.  684,  96  Pae. 
310. 

Neglect  of  Lessor,  Where  Iiease  was  Bead  to  her  by  notary,  to  dis- 
cover it  was  for  ten  years  instead  of  five  held  not  sufficient  to  defeat 
her  action  for  reformation. 

Approved  in  Los  Angeles  etc.  B.  B.  Co.  v.  New  Liverpool  Salt  Co., 
150  Cal.  26,  27,  87  Pac.  1031,  carelessness  in  failing  to  read  deed  did 
not  prevent  reformation  for  mistake;  Faxon  v.  Baldwin,  136  Iowa, 
526,  114  N.  W.  43,  when  vendor  of  interest  in  land,  believing  he  pos- 
sessed smaller  interest  than  he  actually  did  possess,  conveyed  to  ven- 
dee by  quitclaim  deed,  vendee  knowing  his  mistake,  equity  will  ^rant 
relief  therefrom. 

Failure  to  Bead  Contract  as  Affecting  Bight  to  relief  on  ground  of 
fraud.    See  note,  6  L.  B.  A.  (n.  s.)  464. 

Mistakes  for  Which  Written  Instruments  may  be  canceled  or  cor- 
rected in  equity.     See  note,  117  Am.  St.  Bep.  237. 
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Belief  from  Mistake  of  Law  aa  to  effect  of  instruinent    See  note, 
28  L.  B.  A.  (n.  b.)  804,  857,  885,  906,  921. 

88  Oal.  217-221,  22  Am.  St.  Bep.  298,  26  Pac  84,  OBIBiSHAW  ▼. 


Wbere  Bevocatlon  of  Ezecated  Parol  License  would  be  fraud,  equity 
will  give  remedy  by  restraining  revocation,  or  construing  license  aa 
agreement  to  give  right  and  enforcing  specific  performance. 

Approved  in  Flick  v.  Bell  (Cal.),  42  Pac.  814,  executed  parol  license 
to  construct  reservoirs  and  lay  pipes  thereto,  with  view  to  joint  use, 
could  be  revoked  only  upon  compensation  for  expense  incurred,  or 
upon  allowing  licensee  to  remove  structures  if  it  could  be  done  with- 
out material  loss. 

Bevocability  of  License  to  Maintain  Burden  on  land,  after  licensee 
has  incurred  expense.    See  note,  49  L.  B.  A.  514. 

88  CaL  221-230,  26  Pac.  80,  OBTEQA  ▼.  COBDEBO. 

Findings  of  Facts  Contrary  to  Admissions  of  pleadings  will  be  dis- 
regarded on  appeal  from  judgment. 

Reaffirmed  in  Lambert  v.  Lambert,  1  Cal.  App.  116,  81  Pac.  716. 

Where  Parties  Try  Issues  not  Baised  by  pleadings  by  tacit  consent, 
objection  to  findings  thereon  cannot  be  raised  on  appeal. 

Approved  in  Schroeder  v.  Mauzy,  16  Cal.  App.  447,  118  Pac.  461, 
following  rule;  Haines  v.  Stilwell  (Cal.),  40  Pac.  333,  where  count  in 
complaint  stated  facts  only  by  recital,  but  no  demurrer  was  made 
or  objection  to  taking  evidence  thereunder,  objection  could  not  be 
raised  on  appeal. 

88  Oal.  230-232,  26  Pac.  108,  TOWKSENB  ▼.  BBIGKIS. 

Order  Ghrantlng  New  Trial  will  not  be  reversed  on  appeal  if  it  can 
bo  justified  on  any  grounds  upon  which  motion  was  made. 

Approved  in  Scrivani  v.  Dondero  (Cal.),  44  Pac.  1066,  refusing  to 
disturb  order  granting  new  trial. 

Inadequacy  of  Damages  as  Ground  for  setting  aside  verdict.  See 
note,  47  L.  B.  A.  44,  51. 

Miscellaneous.— Cited  in  Townsend  v.  Briggs  (Cal.),  32  Pac.  307,  on 
another'  appeal. 

88  Cal.  233-241,  26  Pac.  88,  PEOPLE  ▼.  TBAVEB8. 

Defendant  Indicted  Without  Opportunity  to  challenge  grand  jury 
may  have  indictment  set  aside  on  any  ground  which  would  have  been 
good  for  challenge,  but  facts  must  be  proven  in  same  way  as  other 
facts. 

Approved  in  Parker  v.  Territory,  6  Ariz.  290,  52  Pac.  364,  holding 
motion  to  set  aside  indictment  on  ground  justifying  challenge  to 
grand  jury  improperly  made  when  nothing  was  adduced  to  show  facts. 

Person  is  Presumed  to  be  Sane  until  contrary  is  shown,  and  burden 
is  on  defendant  relying  on  insanity  as  defense  to  establish  it  by  pre- 
ponderance of  evidence. 

Approved  in  People  v.  Willard,  150  Cal.  552,  89  Pac.  128,  upholding 
instructions  as  to  defense  of  insanity. 

Presumption  and  Borden  of  Proof  as  to  sanity.  See  note,  36  L.  B. 
A.  722,  727. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L.  B. 
A.  739. 
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Temporary  Xnaanity  Produced  by  Use  of  intoxicantB  ie  no  defense 
to  criminal  charge. 

Beaffirmed  in  People  Y.  Hower,  151  Gal.  642,  91  Pac.  508,  and  State 
V.  Kidwell,  62  W.  Va.  470,  59  8.  B.  495,  13  L.  B.  A.  (n.  s.)  1024. 

What  Intoxication  will  Ezcnae  Crime.  See  note,  36  L.  B.  A.  479, 
481. 

Instraction  Oonaldered  and  Held  Erroneona  as  indicating  hostility 
to  defendant,  and  invading  province  of  jury. 

Approved  in  People  v.  Olsen,  1  Cal.  App.  19,  81  Pac.  676,  holding 
improper  remark  of  judge  on  impaneling  jury  as  to  circumstantial  evi- 
dence was  not  injurious  to  defendant;  State  v.  Marren,  17  Idaho,  788, 
107  Pac.  1000,  holding  it  error  for  judge  to  argue  relative  weight  of 
circumstantial  and  of  positive  evidence. 

Qualification  of  Grand  Jurors.    See  note,  28  L.  B.  A.  201. 

88  Cal.  241-245,  26  Pac.  117,  WOODT  ▼.  BENNETT. 

Where  Evidence  la  Conflicting,  that  in  support  of  verdict  is  assumed 
on  appeal  to  be  true. 

BeaflBrmed  in  Walsh  v.  Bradshaw,  16  Cal.  App.  587,  117  Pac.  690. 

88  Cal.  245-252,  22  Am.  St.  Bep.  301,  26  Pac.  99,  PBEBLE  ▼.  ABBA- 
HAMS. 

Parol  Evidence  is  Admisalble  to  Explain  meaning  of  term  "forty 
acres  of  eighty  acre  tract  at  Biggs,"  used  in  deed. 

Approved  in  Carr  v.  Howell,  154  Cal.  376,  97  Pac.  887,  uncertain 
description  of  land  sold  rendered  certain  by  parol  evidence;  Hill  v. 
McCoy,  1  Cal.  App.  162,  81  Pac.  1016,  admitting  parol  evidence  to 
identify  land  referred  to  by  name  in  contract;  Spongberg  v.  First  Nat. 
Bank,  15  Idaho,  676,  ^  Pac.  713,  admitting  parol  evidence  to  identify 
side  of  room  referred  to  in  lease;  Howard  v.  Adkins,  167  Ind.  188,  78 
N.  E.  666,  admitting  parol  evidence  to  complete  incomplete  descrip- 
tion of  land  in  contract  and  identify  it. 

Agreement  Signed  by  Both  Parties  in  which  one  agrees  to  sell  cer- 
tain land  on  payment  of  certain  price  obligates  other  party  to  pur- 
chase. 

Approved  in  King-Keystone  Co.  v.  S.  P.  Brick  Co.,  148  Cal.  89,  82 
Pac.  850,  where  contract  signed  by  both  parties  bound  plaintiff  to 
deliver  oil  in  certain  quantities  at  certain  price,  other  party  was 
bound  to  purchase. 

Contract  to  Deliver  Good  Title  requires  title  free  from  encum- 
brances. 

Reaffirmed  in  Glassman  v.  Condon,  27  Utah,  467,  76  Pac.  344. 

Contracts  by  Telegraph.    See  note,  110  Am.  St.  Bep.  761. 

88  Cal.  262,  26  Pac.  101,  £N  THE  MATTEB  OF  VANCE. 

No  Appeal  Ides  from  Judgment  in  contempt. 

Beaffirmed  in  Estate  of  Wittmeier,  118  Cal.  256,  50  Pac.  393,  and 
Natoma  Water  etc.  Co.  v.  Hancock  (Cal.),  36  Pac.  100. 

88  Cal.  265-267,  26  Pac.  106,  LOGAN  V.  ROSE. 

Selling  Lots  With  Reference  to  Map  of  town  made  by  owner  show* 
ing  streets  laid  out  is  offer  to  dedicate  such  atreets. 
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Approved  in  Los  Angeles  v.  McCoUum,  156  Gal.  151,  103  Pac.  916, 
23  L.  B.  A.  (n.  s.)  378,  recording  such  map  is  offer  to  dedicate  streets 
shown  thereon.^ 

88  CaL  268-272,  25  Pac.  1099,  PEOPLE  ▼.  CHEW  8INO  WISQ. 

Charge  to  Jury  That  if  Testimony  is  believed  it  would  make  out 
murder  in  first  degree  is  charge  on  matter  of  fact,  and  erroneous. 

Approved  in  State  v.  Yates,  99  Minn.  467,  109  N.  W.  1072,  reversing 
judgment  because  of  argumentative  review  of  evidence  in  instructions. 

88  OaL  274-277,  26  Pac.  100,  WBEN  ▼.  MAKGAN. 

Application  for  Purchase  of  State  Swamp  Land  filed  before  survey 
and  segregation  of  such  land  by  United  States  confers  no  rights. 

Reaffirmed  in  Marsh  v.  Hendy  (Cal.),  27  Pac.  648. 

88  OaL  277-281,  26  Pac.  106,  OALIFOBNIA  80UTHEBN  HOTEL 
00.  ▼.  BUSSELL. 

Oonditional  Subscriptions  cannot  be  Oounied  in  making  up  pro- 
posed subscription  of  certain  amount  of  stock  before  organization  of 
corporation. 

Approved  in  Morgan  v.  Landstreet,  109  Md.  590,  130  Am.  St.  Rep. 
531,  72  Atl.  403,  following  rule. 

Liability  to  Oorporations  of  Subscribers  to  Stock.  See  note,  93 
Am.  St.  Rep.  377. 

88  Cal.  281-283,  26  Pac.  118,  EX  PABTE  VANCE. 

Judgnient  of  Contempt  for  Violation  of  injunction  upheld. 

Cited  in  Maloney  v.  King,  30  Mont.  420,  76  Pac.  941,  where  in- 
junction was  to  prevent  taking  away  any  part  of  or  interfering  with 
mining  claim,  parties  enjoined  could  not  sue  f6r  value  of  ore  after 
it  was  taken  from  claim. 

88  Cal.  283-289,  26  Pac.  91,  DEAK  ▼.  PABKBB. 

Delivery  of  Deed  to  Third  Person,  or  record,  or  delivery  for  record, 
by  grantor.    See  note,  54  L.  R.  A.  875. 

88  Cal.  290-293,  26  Pac.  94,  FOREMAN  v.  BOTLE. 

Parties  Owning  Independent  Water  Rights  in  same  stream  cannot 
join  as  plaintiffs  in  action  for  damages  against  third  party  diverting 
water,  but  may  unite  in  action  to  abate  nuisance. 

Approved  in  Frost  v.  Alturas  Water  Co.,  11  Idaho,  299,  81  Pac. 
997,  settlers  along  stream  having  right  to  appropriate  water  there- 
from could  join  in  action  to  quiet  title  to  respective  rights  and 
enjoin  interference  therewith. 

Where  Several  Owners  of  Stream  join  in  action  for  damages  for 
diversion  of  water,  and  for  injunction  to  restrain  diversion,  com- 
plaint is  subject  to  demurrer  both  for  misjoinder  of  causes  and  of 
parties  plaintiff. 

Approved  in  First  Nat.  Bank  v.  Johnson  Land  Mtg.  Co.,  17  S.  D. 
529,  97  N.  W.  750,  complaint  in  action  to  quiet  title  and  for  can- 
cellation of  instruments  affecting  title  which  in  first  cause  shows 
no  interest  of  one  of  joint  plaintiffs,  and  in  other  shows  interest  of 
both,  is  bad  for  misjoinder  of  causes. 
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88  OaL  294-299,  22  Am.  St.  Bap.  306,  26  Pac  119,  PEEBS  ▼.  Mc- 
LAUOHUN. 

Imperfect  Attempt  to  Create  Mortgage  on  specific  property  to  secure 
debt  creates  equitable  lien  on  such  property. 

Beaffirmed  in  Harrigan  v.  Gilchrist,  121  Wis.  360,  361,  99  N.  W.  981. 

88  Oal.  802-316^  26  Pac  373,  IN  BE  BANQUIEB. 

'"Integrity/'  as  Used  in  Section  1350,  Code  of  Civil  Procedure,  is 
synonymous  witb  probity,  honesty,  and  uprightness  in  business  rela- 
tions with  others. 

Beaffirmed  in  Estate  of  Piercy,  3  Cof.  Prob.  480. 

Beqnisite  Moral  QnaUflcatlons  of  Executors.  See  note,  16  L.  B. 
A.  539. 

When  Will  Is  Admitted  to  Probate,  court  must  appoint  as  executor 
person  named  as  such  in  will  if  he  petitions  therefor  and  is  com- 
petent. 

Approved  in  Estate  of  King,  4  Cof.  Prob.  19,  and  Clark  v.  Patter- 
son, 214  111.  542,  105  Am.  St.  Bep.  127,  73  N.  E.  809,  both  following 
rule. 

Distinguished  in  Van  Vleck's  Estate,  123  Iowa,  90,  98  N.  W.  557, 
holding  named  executor  who  probated  will  but  did  not  ask  appoint- 
ment for  four  years,  during  which  time  he  had  acquired  interests 
hostile  to  other  beneficiaries,  not  entitled  to  appointment;  Bice  v. 
Tilton,  13  Wyo.  430,  80  Pac.  830,  holding  rights  of  named  executors 
forfeited   by   delay  in   application   for   appointment. 

No  Degree  of  Iiegal  or  Moral  Delinquency  is  sufficient  to  exclude 
person  from  administration  of  estate  as  next  of  kin  in  cases  of 
pieference  given  by  statute. 

Approved  in  Estate  of  Piercy,  3  Cof.  Prob.  480,  holding  one  who 
had  conducted  gaming  resort  and  lost  heavily  in  gambling  not  dis- 
qualified  on  ground   of  improvidence. 

Grouida  for  Bemoval  of  Executors  and  administrators.  See  note, 
138   Am.   St.   Bep.  538. 

Where  Issue  of  Fact  Arises  In  Probate  Proceeding  and  is  de- 
termined, it  may  be  re-examined  on  motion  for  new  trial. 

Approved  in  Estate  of  Sutro,  152  Cal.  257,  92  Pac.  490,  and 
Carter  v.  Waste,  159  Cal.  25,  26,  27,  112  Pac.  728,  both  holding 
motion  for  new  trial  could  be  made,  when  issues  of  fact  were 
framed  in  proceeding  for  final  distribution;  In  re  Antonioli's  Estate, 
42  Mont.  223,  111  Pac.  1034,  motion  for  new  trial  did  not  lie  when 
two  ex  parte  applications  for  letters  of  administration  were  heard 
together,  and  no  issue  joined  as  to  competency  of  either  applicant; 
6tate  V.  Langan,  32  Nev.  180,  105  Pac.  570,  holding  motion  for 
new  trial  preliminary  to  appeal  is  proper  in  proceedings  to  set  aside 
homestead  to  widow. 

Miscellaneous. — Cited  in  In  re  Moore's  Estate  (Cal.),  26  Pac. 
787,  companion   case. 

88  Cal.  316-319,  26  Pac  209,  EX  PABTE  ESTBADO. 

Information  Charging  Female  was  Taken  from  her  father  for 
purpose  of  prostitution   held   sufficient. 

Approved  in  State  v.  Sager,  99  Minn.  57,  108  N.  W.  813,  uphold- 
ing indictment  charging  girl  of  fifteen  was  taken  from  custody 
of   parents   without   consent   for  purpose   of   marriage. 
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88  OaL  319-328,  26  Pac  180,  HYDE  y.  BCANOAK. 

Eqnltabla  Title  to  iMid  is  Oood  defense  in  ejectment  against 
holder   of   legal   title. 

Approved  in  Doherty  ▼.  Conrtney,  150  Cal.  609,  80  Pae.  435,  fol- 
lowing rule;  Cassin  v.  Nicholson,  154  Cal.  500,  98  Pac.  191,  holding 
fraud  of  predecessor  in  title  could  be  pleaded  as  defense  in  eject- 
ment. 

What  Title  or  Interest  will  Support  Ejectments  See  note,  18  L. 
B.  A.  791. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  R.  A. 
<n.  s.)  56,  57,  72. 

88  OaL  334-360,  26  Pac.  237,  MODESTO  IBB.  DIST.  T.  TBEGEA. 
Wright   Act   Providing   for   Formation   of   irrigation   districts   is 

▼alid. 

Approved  in  Nampa  etc.  Irr.  Dist.  v.  Brose,  11  Idaho,  485,  83 
Pac.  503,  and  Anderson  v.  Grand  Valley  Irr.  Dist.,  35  Colo.  533,  85 
Pac.  316,  Doth  upholding  similar  acts. 

Object  of  Act  Providing  for  Judicial  Oonfirmatlon  of  irrigation 
bonds  is  to  provide  for  security  of  investors  and  promote  advantage 
of  districts  by  making  judgment  binding  on  all  world  as  to  validity 
of   bonds. 

Approved  in  Progressive  Irr.  Diet.  v.  Anderson,  19  Idaho,  510,  512, 
114  Pac.  17,  18,  holding  organization  of  district  could  not  be  col- 
laterally attacked;  Oregon  etc.  R.  B.  Co.  v.  Pioneer  Irr.  Dist.,  16 
Idaho,  588,  591,  593,  102  Pac.  907,  908,  909,  where  right  of  way  of 
railroad  had  been  included  in  irrigation  district,  jurisdiction  of 
district  to  assess  taxes  thereon  could  not  be  attacked  in  collateral 
proceeding. 

Notice  Required  to  be  Pnbliahed  under  act  providing  for  judicial 
confirmation  of  validity  of  bonds  of  irrigation  districts  is  to  be 
construed  and  aided  by  reference  to  statute,  and  is  sufficient  if  in 
substantial    compliance    therewith. 

Distinguished  in  Ahem  v.  High  Line  Irr.  District,  39  Colo.  417,  418, 

89  Pac.   965,  notice   considered  and  held  insufficient  to   give  court 
jurisdiction. 

Supervisors  may  Include  In  Irrigation  District  all  lands  which  in 
natural  state  would  be  benefited  by  irrigation,  and  are  susceptible 
to  irrigation  by  one  system. 

Approved  in  Jenison  v.  Redfield,  149  Cal.  504,  87  Pac.  64,  holding 
owner  of  land  entitled  to  use  of  water  of  irrigation  district,  and 
as  assignee  of  water  rights  of  another  not  entitled  to  receive  any 
portion  of  his  share  of  water  for  use  on  lands  outside  district. 

Lands  Within  City  may  be  Included  in  irrigation  district,  since 
each  owner  within  district  receives  equivalent  in  water  for  tax 
levied  on  his  land. 

Approved  in  Nampa  etc.  Irr.  Dist.  v.  Brose,  11  Idaho,  484,  83 
Pac.  603,  following  rule;  Robinson  v.  Linscott,  12  Cal.  App.  433,  107 
Pac.  705,  payment  for  road  ten  miles  long  out  of  general  county 
fund  did  not  impose  double  taxation  on  "property  owners  of  town 
within    county    which    was    required    to    maintain    its    own    streets. 

Decision  of  Supervisors  as  to  What  Lands  will  be  benefited  by 
proposed  irrigation  district  is  conclusive  and  not  open  to  revf^ir 
by  courts. 
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Approved  in  Knowles  ▼.  New  Sveden  Irr.  Dist.,  16  Idaho,  253, 
101  Pac.  93,  following  rule;  Inglin  v.  Hoppin,  156  Cal.  487,  105 
Pae.  584,  mandamus  lies  to  compel  supervisors  to  form  independent 
reclamation  district  when  petitioners  have  taken  all  required  steps; 
Bico  v.  Snider,  134  Fed.  958,  question  of  fact  whether  lands  have 
been  reclaimed,  arising  on  petition  for  division  of  reclaipation  dis* 
trict,  is  within  jurisdiction  of  board  of  supervisors,  and  to  be  de- 
termined  by   them. 

Land  Owner  of  Irrigation  District  may  show  supervisors  fraudu* 
lently  'included  certain  lands  in  district. 

Approved  in  People  v.  Sacramento  Drainage  Dist.,  155  Cal.  388, 
103  Pac.  215,  holding  fraudulent  exercise  of  powers  of  board  of 
equalization    reviewable    by    courts. 

Ezcliudon  of  Part  of  Land  from  irrigation  district  does  not  destroy 
identity  of  district,  and  those  which  remain  will  receive  all  benefits 
of   bonds    issued. 

Approved  in  Nampa  etc.  Irr.  Dist.  ▼.  Brose,  11  Idaho,  488,  83 
Pac.  504,  holding  land  owner  within  irrigation  district  could  waive 
hif>  right  to  water  when  no  one  would  be  injured  thereby  and  could 
have  his  proportion  of  bonds  apportioned  to  others. 

Brescissiona  With  Beferenoe  to  Formation  of  swamp  land  reclama* 
tion   districts   are   authority   on   formation   of   irrigation   districts. 

Approved  in  Billings  Sugar  Co.  v.  Fish,  40  Mont.  269,  106  Pac. 
569,  26  L.  B.  A.  (n.  s.)  973,  holding  former  legislative  enactments 
and  court  decisions  should  be  considered  in  determining  whether 
statute  providing  for  system  of  drainage  for  agricultural  purposes 
is  valid  as  being  levy  of  taxes  for  public  purposes  only. 

Where  Petition  is  Amended  to  Conform  to  evidence,  and  evi- 
dence already  taken  is  applicable  to  amended  petition,  court  may 
refuse  trial  de  novo  under  amended  pleadings. 

Reaffirmed  in  Maionchi  v.  Nicholini,  1  Cal.  App.  693,  82  Pac.  1053. 

88  Cal.  360-372,  26  Pac.  175,  CONGBAVE  ▼.  80UTHEBN  PAC.  R. 
B.  CO. 

Master  ia  not  Liable  for  Injury  to  Servant  caused  by  negligence 
of  fellow-servant,  unless  negligent  in  selecting  servant  in  fault. 

Approved  in  Scwind  v.  Floriston  Pulp  &  Paper  Co.,  5  Cal.  App. 
202,  89  Pac.  1069,  mill  company  not  liable  for  injury  of  employee 
while  walking  between  cars  in  its  yards,  caused  by  negligence  of 
engineer  in  moving  cars;  McDonald  v.  Calif.  Timber  Co.,  7  Cal. 
App.  378,  94  Pac.  377,  master  not  liable  for  injury  to  servant  caused 
by  appliance  used  by  fellow-servant  and  made  unsafe  by  his  negli- 
gent act. 

Liability  of  Master  for  Injuries  to  Servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  B.  A.  713. 

Duty  of  Master  With  Bespect  to  Employment  of  his  servants.  Seo 
note,  48  L.  B.  A.  370. 

Section  1970,  Civil  Code — ^fellow-servant  rule — restates  rule  of  com- 
mon law. 

Approved  in  Jiidd  v.  Letts;  158  Cal.  363,  111  Pac.  13,  holding 
nnd  T  amendment  of  1907  to  section  1970,  Civil  Code,  salesman  in 
department  store  could  recover  for  injury  caused  by  negligent  opera- 
tion of  elevator;  Hardesty  v.  Largy  Lumber  Co.,  34  Ment.  164|  86 
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Pae.  33,  code  provisions  in  regard  to  liability  of  master  impose 
no  greater  iiability  than  was  imposed  by  common  law. 

Superior  Benrant  is  FeUow-sarraat  to  inferior  servant  within 
meaning  of  fellow-servant  act. 

Approved  in  McDonald  v.  Hoffman,  10  Cal.  App.  518,  102  Pac. 
674,  holding  foreman  carpenter  fellow-servant  of  other  carpenters 
working  under  his  orders;  Leishman  v.  Union  Iron  Works,  148  Cal. 
282,  113  Am.  St.  Bep.  M3,  83  Pac.  34,  3  L.  B.  A.  (n.  s.)  500,  foreman 
of  molders  held  to  be  their  fellow-servant. 

Who  ar»  Fellow-toryaata  Oeottrally.    See  note,  18  L.  B.  A.  7d7,  825. 

Vioe-pilncipalahip  Ctonaldered  With  Beference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  B.  A.  525,  607. 

When  C<»idactor  Deemed  a  OosorraiLt  of  other  railway  employees. 
See  note,  46  L.  B.  A.  338. 

88  OaL  372^73,  26  Pae.  211,  NEVADA  SCHOOL  DIST.  ▼.  SHO& 
CRAFT. 

Oonatltatioiial  ProTlBion  Against  Special  or  local  laws  is  not 
retroactive. 

Approved  in  Board  of  Education  v.  Hyatt,  152  Cal.  519,  93  Pac. 
119,  holding  city  and  county  of  San  Francisco  could  establish  high 
schools  under  special  act  of  1872. 

Constitutional  Inhibition  Against  Special  Legislation  where  general 
law  can  be  made  applicable.    See  note,  93  Am.  St.  Bep.  106. 

88  Cal.  374-384,  26  Pac.  206,  SMITH  ▼.  WESTEBFIELD.  "^ 

Jurisdiction  of  Superior  Court  While  Sitting  in  probate  is  limited 
and  special,  and  acts  in  excess  of  its  statutory  powers  are  void^ 

Approved  in  Lay  v.  Superior  Court,  11  Cal.  App.  560,  105  Pac 
776,  holding  jurisdiction  of  superior  court  over  proceeding  for  arrest 
in  civil  action  limited   by  terms  of  statute. 

Heirship  of  Claimants  of  Estate  can  only  be  determined  by 
special  proceeding  under  section  1664,  Code  of  Civil  Procedure. 

Approved  in  Estate  of  Heeney,  3  Cal.  App.  552,  86  Pac.  844,  hold- 
ing rights  of  heirs  or  lienors  could  not  be  adjudicated  in  proceeding 
for  settlement  of  account  of  administrator;  Caron  v.  Old  Beliable 
etc.  Min.  Co.,  12  N.  M.  223,  78  Pac.  65,  probate  court  cannot  determine 
contested  claims  of  title  to  property  as  between  estate  and  stranger. 

Admission  of  Incompetent  Evidence  Bearing  on  main  issue  is  pre- 
sumed on  appeal  to  have  injured  opposite  party. 

Approved  in  Salmon  v.  Bathjens,  152  Cal.  300,  92  Pac.  738,  holding 
incompetent  testimony  did  not  strengthen  case  of  either  party,  and 
was  harmless;  King  v.  Green,  7  Cal.  App.  478,  94  Pac.  779,  testi- 
mony on  question  of  contributory  negligence  in  action  for  wrong- 
ful injury  was  material,  and  jury  is  assumed  to  have  given  it  some 
weight. 

88   CaL   384-395,   26  Fac.   601,   MUBDOCK  Y.   CLABKB. 

Where  Neither  Debtor  nor  Creditor  Makes  application  of  payments, 
law  will  make  such  application  as  is  most  in  accordance  with  equity. 

Approved  in  Crisman  v.  Lanterman,  149  Cal.  658,  117  Am.  St. 
Bep.  167,  87  Pac.  93,  where  payment  was  by  forced  sale,  neither 
debtor  nor  creditor  had  right  to  make  application;  but  court  should 
make  it  according  to  equities  of  case. 
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AiipUcation  of  Payments.    See  note,  96  Am.  St.  Rep.  47,  49,  54,  61. 

In  Action  for  Accounting,  Where  Settlement  involves  amount 
due  on  note,  it  should  embrace  whole  amount  of  principal  and  in- 
terest, which  should  bear  interest  from  date  of  finding  to  date  of 
judgment  at  legal  rate. 

Approved  in  United  States  Nat.  Bank  v.  Waddingham,  7  Cal.  App. 
175,  93  Pae.  1047,  judgment  on  note  should  give  legal  interest  on 
amount   of  principal   and  interest   from   date  of   decision. 

88   CaL    396-389,   22   Am.    St.   Bep.   310,   26   Pac   213,   MASON   v. 
VESTAIfc 

Wliere  Witnese  Is  Impeached  by  Showing  he  has  made  statements 
inconsistent  with  his  testimony,  other  statements  consistent  therewith 
cannot  be  shown  in  rebuttal. 

Approved  in  People  v.  Wright,  4  Cal.'  App.  709,  89  Pac.  366, 
People  V.  Turner,  1  Cal.  App.  421,  422,  82  Pac.  398,  and  Burks  v. 
State,  78  Ark.  273,  93  &  W.  984,  all  following  rule. 

Evidence  tp  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  65. 

Sheriff  Sued  for  Value  of  Property  Seized  on  attachment  need  not 
plead  sale  to  plaintiff  from  attachment  debtor  was  fraudulent,  but 
may  prove  fact  under  general  denial. 

Approved  in  Calkins  v.  Howard,  2  Cal.  App.  237,  83  Pac.  281,  fol- 
lowing rule;  Eaton  v.  Metz  (Cal.),  40  Pac.  948,  holding  under  denial 
of  plaintiff's  title,  officer  could  show  there  "was  no  immediate  de- 
livery or  continued  change  of  possession  as  between  plaintiff  and 
vendor. 

88  CaL  399-407,  26  Pac.  211,  ESBET  ▼.  SOUTHERN  PAO.  CO. 

Complaint  Alleging  Defendant  Carelessly  and  negligently  did  act 
causing  injury  does  not  support  judgment  for  plaintiff  when  evi- 
dence shows  act  was  wantonly  done. 

Approved  in  Kramm  v.  Stockton  Electric  R.  R.  Co.,  3  Cal.  App., 
617,  86  Pac.  904,  upholding  complaint  as  against  general  demurrer, 
charging   defendant    "carelessly   and   negligently,    and   willfully    and 
wantonly"  ran  car  upon  deceased. 

Care  I>ue  to  Sick,  Infirm,  or  Helpless  Persons,  with  whom  no  con- 
tract relation  is  sustained.     See  note,  69  L.  R.  A.  544. 

88  Cal  407-413,  26  Pac.  606,  PRINCE  ▼.  FRESNO. 

Recorder  of  City  may  be  Justice  of  Peace  as  to  some  matters  and 
recorder  as  to  others. 

Approved  in  In  re  Baxter,  3  Cal.  App.  722,  86  Pac.  1000,  holding 
recorder's  court  had  same  power  as  police  court  to  convict  for  mis- 
demeanor; Carlisle  v.  Tulare  County  (Cal.),  49  Pac.  5,  holding  where 
recorder  acts  as' justice  of  peace,  marshal's  fees  for  service  of  process 
issuing  out  of  recorder's  court  under  state  statute  are  chargeable  to 
county. 

88  CaL  419-421,  26  Pac.  608,  CHAPMAN  ▼.  BANK  OF  CAIiIFORNIA. 

Appeal  will  not  be  Dismissed  on  Motion,  for  delay  in  filing  tran- 
script, filed  after  service  of  notice  of  motion  to  dismiss,  when  cir- 
cumstances causing  delay  would  have  justified  order  extending  time. 

Reaffirmed  in  Curtis  v.  Ingle,  9  Cal.  App.  244,  98  Pac.  870. 
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88  Oal.  422-428,  26  Pac  602,  PEOPLE  ▼.  GOBDON. 

Burden  of  Proving  OircniDstMiceB  In  Mitigation  or  justification  of 
homicide  rests  upon  accused. 

Beaffirmed  in  People  ▼.  Jones,  160  Gal.  371,  117  Pac.  182. 

88  OaL  429--430,  26  Pac  236,  WHITE  ▼.  WHITE. 

Appeal  from  Order  Made  After  Final  Judgment  will  be  dismissed 
if  affidavits  used  are  not  authenticated  by  incorporation  into  bill  of 
exceptions. 

Approved  in  Norris  v.  Norris  (Oal.),  28  Pac.  5^3,  following  rule; 
Linforth  v.  8.  F.  Gas  Sd  Electric  Go.,  156  Gal.  67,  103  Pac.  324,  affi- 
davits used  on  motion  for  new  trial  could  not  be  considered  on  ap- 
peal when  not  authenticated  hj  bill  of  exceptions;  Huse  v.  Den 
(Cal.),  30  Pac.  1104,  dismissing  appeal  from  order  refusing  to  vacate 
judgment  when  no  bill  of'  exceptions  was  settled. 

Miscellaneous.— Gited  in  White  v.  White  (Gal.),  33  Pac.  400,  on 
another  appeal. 

88  OaL  434-436,  26  Pac.  360,  HAIJLi  y.  WAIJAGE. 

Contract  for  Sale  of  Land  Made  hj  agent  is  invalid  unless  agent's 
authority  be  in  writing. 

Approved  in  Thompson  v.  Burns,  15  Idaho,  601,  99  Pac.  121,  fol- 
lowing rule;  Hickox  v.  Bacon,  17  S.  B.  568,  97  N.  W.  848,  holding 
void  authorization  to  sell  land  written  by  defendant's  daughter,  but 
not  dictated  nor  signed  by  defendant;  Moody  v.  Howe,  17  S.  D.  547, 
97  N.  W.  842,  refusing  specific  performance  of  contract  to  sell  land 
when  not  signed  by  party  to  be  charged  or  his  agent. 

Entry  on  Land  Under  Void  Verbid  Contract  of  sale  creates  ten- 
ancy at  will. 

Approved  in  Bogers  v.  Hill,  3  Ind.  Ter.  564,  64  S.  W.  537,  follow- 
ing rule;  Bristow  v.  Garriger,  24  Okl.  328,  103  Pac.  597,  party  enter- 
ing under  void  lease  is  tenant  at  will;  Tate  v.  Gaines,  26  Okl.  144, 
105  Pac.  194,  possession  under  deed,  void  because  grantor  had  not 
power  to  alienate,  is  tenancy  at  will. 

88  Oal.  437-446,  22  Am.  St.  Bep.  314,  26  Paa  203,  13  L.  B.  A.  137, 
SPEOT  ▼.  SPECT. 

Mortgagor  cannot  Becoyer  Mortgaged  Premises  from  mortgagee 
in  possession  without  payment  of  debt,  even  though  barred  by  limi- 
tations. 

Approved  in  Payne  v.  Neuval,  1'55  Gal.  51,  99  Pac.  479,  Gory  v. 
Santa  Ynez  Land  etc.  Go.,  151  Gal.  782,  91  Pac.  648,  Green  v.  Thorn- 
ton, 8  Gal.  App.  163,  96  Pac.  384,  Gassel  v.  Lowry,  164  Ind.  5,  72  N. 
B.  641,  and  Tracy  v.  Wheeler,  15  N.  D.  250,  107  N.  W.  69,  6  L.  R.  A. 
(n.  8.)  516,  all  following  rule;  Puckhaber  v.  Henry,  152  Gal.  423, 
424,  125  Ani.  St.  Bep.  75,  93  Pac.  116,  applying  rule  to  pledge;  Burns 
V.  Hiatt,  149  Gal.  621,  623,  625,.  117  Am.  St.  Rep.  157,  87  Pac.  197, 
198,  applying  rule  to  grantee  of  mortgagor;  Raggio  v.  Palmtag,  155 
Gal.  802,  103  Pac.  314,  where  mortgagee  purchased  homestead  sub- 
ject to  mortgage  at  probate  sale,  successors  to.  surviving  wife  could 
not  quiet  title  to  homestead  without  payment  of  mortgage  debt; 
Trippet  v.  State,  149  Gal.  531,  86  Pac.  1087,  8  L.  R.  A.  (n.  s.)  1210, 
heir  cannot  maintain  action  to  quiet  title  against  state  without  pay- 
ment of  inheritance  tax  levied  on  his  share,  though  tax  is  barred  by 
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limiUtionB;  Fitch  v.  Miller,  200  111.  179,  65  N.  E.  653,  heirs  of  mort- 
gagor eannot  redeem  without  payment  of  mortgage  debt;  Invest- 
ment Securities  Co.  v.  Adams,  37  Wash.  215,  79  Pac.  626,  holding 
limitations  do  not  run  against  mortgagee  in  possession  under  void 
foreclosure  sale. 

Distinguished  in  Cameron  v.  Ah  Quong,  8  Cal.  App.  313,  314,  d6 
Pac.  1026,  in  ejectment  against  tenant,  mortgagee  who  intervenes 
and  sets  up  mortgages  without  alleging  possession  or  right  thereto 
is  entitled  to  no  relief;  Marshutz  v.  Seltzor,  5  Cal.  App.  143,  144,  8^ 
Pac.  878,  rule  inapplicable  when  mortgage  was  by  third  party  and 
plaintiff's  title  originated  from  state  subsequently  to  mortgage  and 
was  adverse  thereto;  dissenting  opinion  in  Burns  v.  Hiatt,  149  Cal. 
626,  117  Am.  St.  Rep.  157,  87  Pac.  199,  majority  applying  rule  to 
grantee  of  mortgagor. 

88  Oal.  446-447,  26  Pac.  210,  MOTJLTON  ▼.  KNAPP. 

OondiulTenefls  of  Prior  Declsloiis  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  340. 

Injunctions  Against  Judgments  Entered  on  confessions.  See  note, 
30  L.  R.  A.  242. 

Injunctions  Against  Judgment  for  Matters  subsequent  to  rendition. 
See  note,  30  L.  R.  A.  563. 

88  Cal.  447-450,  26  Pac  210,  BABNHABT  V.  KBOKT. 

Affidavit  of  Attorney  of  Party  in  whose  favor  costs  were  given  is 
sufficient  evidence  costs  were  necessarily  incurred. 

Approved  in  King  v.  Allen,  29  Mont.  8,  73  Pac.  1108,  following 
rule;  Gaffey  v.  Mann,  3  Cal.  App.  127,  84  Pae.  425,  holding  such  affi- 
davit sufficient  evidence  of  incurring  expenses. 

88  CaL  450^53,  26  Pac  604,  WINSLOW  ▼.  GOHBANSEK. 

Where  on  Appeal  Issue  Does  not  Appear  to  have  been  found  upon, 
it  is  not  ground  for  reversal,  unless  it  be  shown  evidence  was  sub- 
mitted on  such  issue  sufficient  to  authorize  such  finding  as  would 
invalidate  judgment. 

Approved  in  Coats  v.  Coats,  160  Cal.  680,  118  Pac.  445,  Schoon- 
over  V.  Birnbaum,  150  Cal.  737,  89  Pac.  1109,  People  v.  McCue,  150 
Cal.  200,  88  Pac.  901,  Bauer's  Law  etc.  Co.  v.  Leffingwell,  11  Cal. 
App.  497,  105  Pac.  428,  Mushet  v.  Fox,  6  Cal.  App.  78,  91  Pac.  535, 
Button  V.  Gregg,  4  Cal.  App.  546,  88  Pac.  596,  Craig  v.  Gray,  1  Cal. 
App.  601,  82  Pac.  701,  l)owning  v.  Donegan,  1  Cal.  App.  712,  714, 
82  Pac.  1112,  1113,  Bailiff  v.  Powers  (Cal.),  37  Pac.  509,  and  New- 
man V.  Maldonado  (Cal.),  30  Pac.  834,  all  following  rule;  Reed  v. 
Harshall,  12  Cal.  App.  701,  108  Pac.  721,  counterclaim  presumed 
abandoned  when  no  evidence  in  regard  thereto  appeared  of  record; 
Roberts  v.  Ball  (Cal.),  38  Pac.  950,  holding  failure  to  find  on  certain 
issues  of  pleadings  and  finding  on  outside  issues  was  harmless  error 
where  findings  on  material  issues  warranted  judgment  regardless  of 
other  issues. 

Judgment  will  not  be  Reversed  for  failure  to  find  on  material  issue 
if  finding  must  have  been  adverse  to  appellant. 

Approved  in  Gerth  v.  Gerth,  7  Cal.  App.  738,  95  Pac.  906,  follow- 
ing rule;  Bell  v.  Adams,  150  Cal.  774,  90  Pac.  119,  finding  on  limita- 
tions not  necessary  when  it  must  have  been  against  appellant;  Societa 
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di  Mutuo  Socorso  v.   Mantel,  1   Cal.  App.   110,   81   Pac.  660,  hold- 
ing immaterial  issue  not  found  upon. 

• 

88  CaL  454-462,  26  Pac.  506,  FUIiTOK  Y.  BBANKAN. 

Courts  can  Make  No  Other  Classification  of  state  lands  for  pur- 
poses of  sale  than  that  made  by  Constitution,  as  suitable  or  unsuit- 
able for  cultivation. 

Approved  in  Boggs  ▼.  Qaneard,  148  Cal.  715,  84  Pac.  197,  court 
could  not  make  classification  based  on  manner  in  which  lands  become 
suitable. 

Whether  Particular  Tract  of  Land  is  suitable  for  cultivation  is 
question  of  fact. 

Reaffirmed  in  Bobinson  v.  Eberhart,  148  Cal.  499,  501,  83  Pac.  454. 

All  Swamp  Lands  Which  at  Time  of  application  for  purchase  are 
fit  for  habitation  and  by  ordinary  farming  processes  can  be  made 
suitable  for  cultivation  can  be  sold  only  to  actual  settlers,  in  quan- 
tities not  exceeding  three  hundred  and  twenty  acres  to  each. 

Approved  in  Boggs  v.  Ganeard,  148  Cal.  714,  715,  84  Pac.  196,  197, 
holding  overflowed  land  which  had,  previous  to  time  of  application, 
been  made  fit  for  cultivation  could  only  be  sold  to  actual  settler; 
Robinson  v.  Eberhart,  148  Cal.  499,  83  Pac.  454,  "suitable  for  cultiva- 
tion," as  used  in  section  3,  article  Xvil,  Constitution,  includes  lands 
which  by  ordinary  farmihg  processes  are  fit  for  agriculture;  San- 
ford  V.  Maxwell,  3  Cal.  App.  244,  245,  84  Pac.  1001,  1002,  school  land, 
some. portion  of  which  in  each  subdivision  is  fit  for  cultivation,  could 
not  be  purchased  by  one  not  settler  thereon;  Smith  v.  Roberts,  1 
Cal.  App.  150,  81  Pac.  1027,  holding  settler  on  land  claiming  it  fit  for 
cultivation  could  intervene  in  contest  of  right  to  purchase  state  swamp 
land;  Marsh  v.  Hendy  (CaL),  27  Pac.  648,  holding  article  XVII, 
section  3,  Constitution,  applies  to  swamp  lands  granted  to  state  when 
such  lands  are  suitable  for  cultivation  and  can  be  reclaimed  and  cul- 
tivated by  actual  settler. 

Where  Swamp  Land  can  be  Reclaimed  without  co-operation  of  oth- 
ers, it  is  suitable  for  cultivation. 

Distinguished  in  Robinson  v.  Eberhart,  148  Cal.  500,  501,  83  Pac. 
454,  holding  possibility  of  obtaining  artesian  water  does  not  render 
land  "suitable  for  cultivation";  Boggs  v.  Ganeard,  148  Cal.  715,  84 
Pac.  197,  holding  void  sale  of  swamp  land,  already  reclaimed  by  set- 
tler, to  one  not  actual  settler  thereon. 

Miscellaneous. — Cited  in  Harney  v.  Farren  (Cal.),  26  Pac  792,  com- 
panion case. 

88  Oal.  462-467,  26  Pac.  354,  McKEEN  ▼.  NATTGHTON. 

Estoppel  Belied  on  as  Defense  must  be  pleaded. 

Approved  in  Andrews  v.  Wheeler  (Cal.),  103  Pac.  147,  and  Smith 
V.  Cascaden,  148  Fed.  799,  78  C.  C.  A.  458,  both  following  rule; 
Nolan  V.  Fidelity  &  Deposit  Co.,  2  Cal.  App.  4,  82  Pac.  1120,  in 
action  on  stay  bond,  sureties  could  not,  without  pleading  facts,  claim 
plaintiff  estopped  to  enforce  bond  for  reason  execution  was  issued 
on  judgment  appealed  from  after  bond  was  given. 

To  Effectuate  Appeal  from  Justice's  Courts  notice  of  appeal  must 
be  filed  and  served  and  undertaking  filed,  all  within  thirty  days 
from  judgment. 

Approved  in  Regan  v.  Superior  Court,  14  Cal.  App.  574,  114  Pac. 
73,  holding  section  978a,  Code  of  Civil  Procedure,  does  not  operate 
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to  extend  time  for  filing  undertaking  beyond  thirty  days  from  judg- 
ment. 

Statement  of  Law  cannot  Work  EstoppeL 

Approved  in  Township  of  Portsmouth  v.  Cranage  S.  S.  Co.,  148 
Mich.-  232,  118  Am.  St.  Bep.  578,  111  N.  W.  750,  and  Schoonover  v. 
Osborne,  117  Iowa,  430,  90  N.  W.  845,  both  following  rule. 

88  OaL  488-472,  26  Pac.  861,  IN  BE  NOAH. 

Miscellaneous. — Cited  in  Estate  of  Noah,  5  Cof.  Prob.  278,  histor- 
ically referring  to  principal  ease. 

88  Oal.  473-478,  26  Pac.  352,  KLOSB  ▼.  HILLENBBAND. 

DeUvery  of  Deed  to  Third  Person,  or  record,  or  delivery  for  record, 
by  grantor.    See  note,  54  L.  B.  A.  880. 

88  Oal.  478-479,  26  Pac.  373,  IN  BE  BAUQUIEBw 

Order  I>enylng  Letten  of  Administration  to  applicant  is  appealable. 

Cited  in  State  v.  Beddish,  148  Mo.  App.  721,  129  8.  W.  55,  holding 
such  order  not  appealable. 

88  Oal.  480^82,  26  Pac.  506,  IN  BE  DANIELSON. 

AdminiBtrator  "Who  Appeals  ftom  Order  revoking  his  letters  must 
give  undertaking  on  appeaL 

Approved  in  Estate  of  Morales,  11  Ariz.  162,  89  Pac.  541,  and 
Bansier  v.  Hyndman,  18  N.  D.  199,  119  N.  W.  545,  both  following  rule. 

Distinguished  in  Estate  of  McPhee,  154  Cal.  392,  97  Pac.  881, 
administrator,  as  such,  may  appeal  from  order  settling  his  accounts, 
though  his  letters  have  been  revoked. 

88  OaL  483-491,  26  Pac.  362,  PEOPLE  v.  OHSBIEN. 

Section  1181,  Penal  Oode,  Ennmerates  all  grounds  on  which  defend- 
ant may  move  for  new  trial. 

Approved  in  State  v.  Coleman,  17  S.  D.  618,  98  N.  W.  181,  section 
430,  Code  of  Criminal  Procedure,  enumerates  all  grounds  for  new  trial. 

88  Oal.  491-495,  22  Am.  St.  Bep.  321,  26  Pac.  376,  BOABB  OF 
HABBOB  OOMMI8SIONEBS  OF  POBT  EXTBEKA  ▼.  BED- 
WOOD  00. 

Iieglalatare  cannot  Delegate  Power  to  impose  penalty  to  executive 
body. 

Approved  in  United  States  v.  Grimaud,  170  Fed.  212,  holding 
void  act  of  Congress  making  it  criminal  offense  to  violate  regula- 
tions for  protection  of  forest  reserve  which  should  be  made  by 
Secretary  of  Interior. 

Distinguished  in  State  v.  Atlantic  etc.  B.  B.  Co.,  56  Fla.  626,  47 
So.  972,  holding  railroad  commission  law  does  not  confer  legislative 
power  on  commission;  Brodbine  v.  Inhabitants  of  Bevere,  182  Mass. 
600,  66  N.  E.  608,  holding  statute  giving  park  commissioners  power 
to  make  regulations  for  use  of  roadways  under  their  care  not  dele- 
gation of  legislative  power. 

Powers  Which  may  be  Delegated  to  boards  of  health.  See  note,  80 
Am.  St.  Bep.  233. 

88  Oal.  495-^97,  26  Pac.  606,  IBVINE  ▼.  DAVT. 

Filing  Answer  After  Default  does  not  affect  default,*  which  wiU 
not  be  set  aside  without  showing  ground  therefor. 
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Approved  in  Andreen  ▼.  Andreen,  15  Gal.  App.  730,  115  Pac.  762, 
and  Harr  v.  Kight,  18  Idaho,  GO,  108  Pac.  541,  both  following  rule. 

88  Oal.  497-609,  22  Am.  St.  B«p.  324,  26  Pac  509,  NATIGNAIi  BANK 
OF  D.  O.  MILLS  ft  OO.  ▼.  UNION  INS.  OO. 

Statement  of  Fact  in  Inanrance  Policy  relating  to  thing  insured  is 
not  express  warranty  when  it  can  be  seen  from  entire  policy  that 
such  was  not  intention  of  parties. 

Approved  in  Port  Blakely  Mill.  Co.  v.  Springfield  etc.  Ins.  Co.,  59 
Wash.  515,  110  Pac.  41,  construing  in  favor  of  insured  stipulation 
in  policy  which  doubtfully  imposed  on  him  express  warranty. 

Mortgage  li  not  Foreclosed  until  purchaser's  right  of  redemption 
is  cut  off. 

Approved  in  North  Dakota  etc.  Cattle  Co.  v.  Serumgard,  17  N.  D. 
485,  138  Am.  St.  Bep.  717,  117  N.  W.  460,  foreclosure  sale  under  power 
in  mortgage  not  terminated  until  execution  of  deed  after  expiration 
of  period  for  redemption. 

Where  Imnrance  Policy  Iffakes  Loss  payable  to  mortgagee,  deed  to 
him  upon  foreclosure  does  not  forfeit  his  right  to  recover  on  policy. 

Cited  in  Brecht  v.  Law  etc.  Ins.  Co.,  160  Fed.  403,  87  C.  C.  A. 
351,  18  Ix  B.  A.  (n.  s.)  197,  when  policy  was  void  as  to  insured, 
insured's  appointee  under  clause  providing  for  payment  to  third  per- 
son could  not  recover  on  policy. 

Insurance  on  Mortgaged  Premiaes.    See  note,  79  Am.  St.  Bep.  22. 

Fire  Inaorance  as  Security  for  Mortgagee  or  other  lienholder.  See 
note,  135  Am.  St.  Bep.  758. 

Bight  to  Insurance  Where  Loss  Occurs  during  period  of  redemp- 
tion from  foreclosure.     See  note,  6  L.  B.  A.  (n.  s.)  449. 

Effect  of  Breach  of  Insurance  Policy  by  mortgagor  on  rights  of 
mortgagee.    See  note,  18  L.  B.  A.  (n.  s.)  205. 

Bights  OiTen  by  Attachment  of  Mortgage  Slip  to  insurance  policy. 
See  note,  25  L.  B.  A.  681. 

88  CaL  510-513,  26  Pac.  365,  LASSEN  COtJNTT  Y.  SHINN. 

Board  of  Supervisors  may  Employ  Oonnsel,  other  than  district 
attorney,  on  contingent  fee,  to  collect  money  due  county. 

Approved  in  Kelley  v.  Sersanous  (Cal.),  46  Pac.  300,  upholding 
contract  to  same  effect;  Beed  v.  Gormley,  47  Wash.  357,  91  Pac. 
1094,  county  commissioners  can  employ  counsel,  other  than  prose- 
cuting attorney,  when  they  deem  it  for  interest  of  county. 

88  Cal.  519-521,  26  Pac.  508,  McNEE  t.  LYNCH. 

State  Swamp  Lands  Soitable  for  Ooltivation  can  be  granted  only 
to  actual  settlers. 

Approved  in  8mith  v.  Boberts,  1  Cal.  App.  150,  81  Pac.  1027,  and 
Marsh  v.  Hendy  (Cal.),  27  Pac.  648,  both  following  rule. 

88  Cal.  522-529,  22  Am.  St.  Bep.  331,  26  Pac.  618,  12  L.  B.  A.  608, 
DXTNSMOOB  ▼.  FUBSTENFELDT. 

Funds  in  Hands  of  Ofllcer  of  Oonrt  may  be  garnished  after  order 
for  payment  has  been  made. 

Reaffirmed  in  Green  v.  Robertson,  80  Ark.  7,  96  S.  W.  139,  and 
Bobertson  ▼.  Detroit  Pattern  Wks.,  152  Mich.  613,  116  N.  W.  197. 
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Disapproved  in  In  96  Argonaut  Shoe  Co.,  187  Fed.  786,  holding 
dividends  declared  by  bankrupt's  trustee  while  in  his  possession  not 
subject  to  garnishment;  Bale  v.  Brumbly,  98  Md.  472,  56  AtL  809, 
64  L.  B.  A.  112,  holding  funds  in  hands  of  clerk  of  court  after  order 
for  payment  to  party  had  been  made  could  not  be  garnished  in 
suit  against  such  party. 

Bight  to  Attach  or  GamiBh  Fond  in  Hands  of  officer  of  court  after 
order  to  pay  same  to  party.    See  note,  13  L.  B.  A.  (n.  s.)  758. 

Any  Kind  of  Obligation  of  One  Man  to  pay  money  to  another  is 
a  debt. 

Approved-  in  Proctor- Qamble  Co.  v.  Warren  Cotton  Oil  Co.,  180  Fed. 
546,  holding  debt  included  corporate  obligation  consisting  of  unliqui- 
dated damages  for  breach  of  contract. 

88  OaL  530-536,  26  Pac  370,  DONI.ON  ▼.  JEWETT. 

Beyijied  and  Amended  Act  must  be  OonBtmad  as  new  and  original 
piece  of  legislation. 

Approved  in  Application  of  Bunkers,  1  Cal.  App.  65,  81  Pac.  749, 
holding  section  86,  Penal  Code,  as  re-enacted  April  6,  1880,  punish- 
ing legislative  bribery  as  felony  is  revised  and  independent  act, 
not  subject  to  section  26,  article  IV,  Constitution. 

88  OaL  537-^548,  26  Pac.  356,  BEMY  ▼.  OLDS. 

Where  It  Appe«:r8  from  Defendant's  Act  in  repudiating  contract 
for  sale  of  land  that  demand  for  deed  would  have  been  refused,  such 
demand  is  not  condition  to  bringing  action  for  breach. 

Approved  in  Lowe  v.  Yolo  County  etc.  Water  Co.,  8  Cal.  App.  172, 
96  Pac.  381,  where  complaint  alleged  that  prior  to  demand  defendant 
refused  to  supply  water  for  irrigation,  specific  demand  and  tender 
were  waived;  Allsopp  v.  Joshua  Hendy  Machine  Works,  5  Cal.  App. 
233,  90  Pac.  41,  where  agent  was  guilty  of  breach  of  duty  in  failing 
to  ratify  principal  of  moneys  collected,  demand  was  unnecessary 
before  bringing  suit;  O'Neill  v.  Supreme  Council  A.  L.  of  H.,  70 
N.  J.  L.  414,  57  Atl.  465,  holding  repudiation  of  benefit  certificate 
excused  holder  from  further  performance  under  its  terms. 

Bight  to  Besclnd  or  Abandon  Contract  because  of  other  party's  de- 
fault.   See  note,  30  L.  B.  A.  56. 

Miscellaneous. — Cited  in  Bemy  v.  Olds  (Cal.),  34  Pac.  216,  on 
another  appeaL 

88  Cal.  543-653,  26  Pac.  515,  OAVANAUQH  ▼.  OASELMAN. . 

Contract  Purporting  to  be  Inter  Partes  need  not  be  signed  by 
all  parties  named  in  order  to  become  operative,  and  parties  signing 
are  held  in  absence  of  showing  contract  was  not  to  be  deemed  com- 
plete until  other  signatures  were  obtained. 

Approved  in  Stanton  v.  Singleton  (Cal.),  54  Pac.  589,  where  con- 
tract giving  option  to  purchase  mine  was  signed  by  two  of  three 
co-owners  and  action  to  enforce  was  brought  against  them,  burden 
was  on  them  to  show  contract  was  not  to  be  operative  until  signed 
by  third  owner. 

Who  mmit  Sign  Memorandum  of  Executory  Sale  Contract  within 
statute  of  frauds.     See  note,  28  L.  B.  A.  (n.  s.)  697. 

Execution  of  Written  Agreement  by  Vendor  for  sale  of  land,  and 
delivery  and  acceptance  of  deed  by  vendee,  creates  obligation  upon 
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vendor  which  it  Buffieient  eonsideration  for  Tendeo's  parol  promiae 
to  pay  purchaae  price. 

DistinguiBhed  in  MuUarky  v.  Young,  9  CaL  App.  089,  100  Pae.  710, 
holding  void  contract  between  two  named  parties  and  two  other 
named  parties,  but  Bigned  hj  only  one  of  each. 

Agreement  for  Oonyeyance  of  Speciflc  Amount  of  land  cannot  be 
Batiefied  by  conveyance  of  lees  amount,  except  by  agreement  between 
parties. 

Approved  in  Bizby  y.  Bastady,  4  Cal.  App.  532,  8i8  Pac.  495,  hold- 
ing party  who  installed  pumping  plant  could  not  maintain  action  on 
contract  without  showing  value  of  plant  actually  installed  as  com- 
pared with  that  caUed  for  in  contract. 

88  OaL  553-556,  26  Pac.  369,  BODOEBS  v.  WITTENMYEB. 

Payment  of  Illegal  Bonoa  for  Diocharge  of  mortgage  pending  fore- 
closure, as  duress.     See  note,  2  L.  R.  A.  (n.  s.)  577. 

Miscellaneous.— Cited  in  Rogers  Dev.  Co.  v.  California  Real  Estate 
Inv.  Co.,  159  Cal.  740,  115  Pac.  935,  mutual  stipulations  of  parties 
to  contract  for  sale  of  land,  that  is,  actual  conveyance  in  escrow 
by  one,  and  promise  of  other  to  pay  price,  constituted  sufficient  con- 
sideration. 

88  CaL  557-^60,  26  Pac.  366,  HEINIiEN  ▼.  PKHJiTPa 

Section  892,  Code  of  Oivll  Procedure,  providing  that  when  trial  is 
by  court,  judgment  be  rendered  at  close  of  trial,  is  directory,  and 
judgment  rendered  after  submission  is  not  void. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  137,  89  Pac.  871, 
holding  provision  for  entry  of  default  judgment  is  directory  only, 
and  judgment  by  default  entered  after  eight  years'  delay  was  valid; 
Nadel  v.  Campbell,  18  Idaho,  342,  110  Pac.  264,  holding  error  in 
continuing  case  in  justice's  court  did  not  devest  court  of  jurisdiction;^ 
Tomlin  v.  Woods,  126  Iowa,  377,  101  N.  W.  138,  failure  to  enter 
judgment  on  return  day  in  action  in  justice's  court  where  defendant 
failed  to  appear  did  not  affect  jurisdiction  of  court. 

Distinguished  in  State  v.  Houston,  36  Mont.  180,  92  Pac.  476,  hold- 
ing justice's  court  lost  jurisdiction  by  taking  case  under  advisement 
before  decision  for  more  thian  one  month  after  trial. 

88  CaL  660>668,  26  Pac.  367,  HAYS  v.  OLOSTEB. 

Where  Title  to  Property  la  Transferred  by  one  in  weak  mental  con- 
dition to  another  upon  promises  which  he  does  not  intend  to  perform, 
constructive  trust  arises  in  favor  of  grantor. 

Approved  in  De  Leonis  v.  Hammel,  1  Cal.  App.  395,  82  Pac.  351, 
following  rule;  Crabtree  v.  Potter,  150  Cal.  713,  89  Pac.  972,  holding 
deed  from  parents  to  daughter  in  consideration  of  her  parol  promise 
to  pay  mortgage  and  give  them  use  for  life  created  constructive 
trust;  Sanguinetti  v.  Rossen,  12  Cal.  App.  6^9,  107  Pac.  562,  where 
property  was  conveyed  to  trusted  friend  for  specific  purpose,  and 
was  by  agreement  of  clients  transferred  to  their  attorney  for  their 
benefit,  attorney  held  property  under  constructive  trust;  Nobles  v. 
Hutton,  7  Cal.  App.  20,  93  Pac.  292,  holding  gift  of  valuable  property 
by  principal  to  agent  under  circumstances  in  which  undue  influence 
could  easily  be  exercised  is  presumed  fraudulent. 

Future  Promlae  as  Fraud.    See  note,  10  L.  R.  A.  (n.  s.)  647. 
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88  OaL  572^79,  26  Pac.  366,  SMITH  T.  SMITH. 

Wbere  Baal  and  Personal  Actions  are  joined  in  same  complaint, 
cause  must  be  tried  in  county  of  defendant's  residence. 

Approved  in  Anaheim  O.  P.  Hall  Assn.  ▼.  Mitchell,  6  Cal.  App. 
433,  92  Pac.  331,  holding  action  to  recover  price  of  party-wall  was 
personal  action,  and  defendant  could  demand  change  of  venue  to 
county  of  residence;  Cochrane  v.  McDonald,  4  Cof.  Prob.  538,  543, 
544,  545,  denying  change  of  venue  to  county  where  real  estate  was 
situated  where  basis  of  action  was  fraud  and  collusion  rather  than 
determination  of  interest  in  realty;  White  v.  Adier  (Cal.),  42  Pac. 
107Q,  1071,  holding  action  on  contract  to  pay  certain  sum  for  land 
in  case  title  was  cleared,  or  to  reconvey  if  not  so  cleared,  and  pray- 
ing relief  in  alternative,  was  not  action  f o?  recovery  of  real  property 
which  must  be  tried  in  county  where  situated. 

Distinguished  in  Grocers'  Pruit  etc.  Union  v.  Kern  County  Land 
Co.,  150  Cal.  468,  473,  89  Pac.  121,  123,  holding  action  by  purchaser 
to  compel  specific  performance  of  contract  to  convey  land,  alleging 
purchase  price  paid  from  proceeds  of  sales  of  fruit  and  lands  made 
by  defendant,  and  for  accounting  for  surplus,  was  essentially  action 
to  determine  interest  in  real  property;  Bobinson  v.  Williams,  12  Cal. 
App.  520,  107  Pac.  707,  holding  action  to  cancel  contract  of  purchase 
for  nonpayment  of  installments,  to  declare  payments  forfeited,  and 
to  quiet  vendor's  title  to  land,  did  not  present  case  of  joinder  of 
real  and  personal  actions;  Hannah  v.  Canty,  1  Cal.  App.  226,  227, 
81  Pac.  1036,  holding  action  to  enforce  trust  in  land  and  asking 
accounting  of  amount  due  plaintiff  was  local  action,  and  defendant 
could  not  demand  change  of  venue  to  county  of  his  residence. 

In  Action  for  Accounting  It  is  Proper  to  give  personal  judgment 
for  balance  of  money  found  due  plaintiff  after  such  accounting  is 
had. 

Approved  in  Title  Insurance  etc.  Co.  v.  Ingerso^,  158  CaL  480,  111 
Pac.  363,  following  rule. 

Miscellaneous. — Cited  in  Smith  v.  Smith  (CaL),  38  Pac.  43,  on 
another  appeal.. 

88  Cal.  579-580,  26  Pac.  372,  EX  PABTE  EBDMAKN. 

Defendant  Sentenced  to  Pay  Fine,  and  imprisonment  in  lieu  thereof, 
is  entitled  to  discharge  after  expiration  of  maximum  term  allowed 
by  statute  as  punishment  for  offense. 

Approved  in  In  re  HoUey,  154  N.  C.  168,  69  S.  E.  874,  where  sen- 
tence extended  in  duration  beyond  limit  allowed  by  law,  prisoner 
could  demand  discharge  on  habeas  corpus. 

Effect  of  Excessiya  Sentence.    See  note,  45  L.  B.  A.  145. 

88  OaL  582-690,  22  Am.  St.  Bep.  336^  26  Pac.  521,  12  L.  E.  A.  46, 
SMITH  y.  OLMSTEAD. 

Title  to  Estate  of  Person  Dying  Intestate  vests  in  his  heirs  imme- 
diately upon  his  death. 

Beaffirmed  in  State  v.  Miller,  149  CaL  210,  85  Pac.  610. 

Pretermitted  Heirs.    See  note,   115  Ahl  St.  Bep.  580. 

Effect  of  Proyision  in  Will  for  Forfeiture  of  contestant's  interest. 
See  note,  68  L.  B.  A.  464. 
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88  0»L  691-694,  26  Pac.  512,  BTXOfiAKAN  ▼.  NAOLE. 

Swamp  Lands  Granted  State  are  not  subject  to  application  for  pur- 
chase before  segregation. 

Approved  in  Marsh  v.  Hendj  (Cal.),  27  Pac.  648,  Stevens  v. 
I^vejoj  (Cal.),  27  Pac.  33,  Boss  v.  Kennedy  (Cal.),  26  Pac.  599, 
Diss  V.  Long  (Cal.),  26  Pac.  515,  and  Harnej  v.  Farren  (Cal.),  26 
Pac.  792,  all  following  rule. 

Approval  of  United  States  Snxrey  constitutes  segregation  of  swamp 
lands  to  state. 

Approved  in  State  ▼.  Warner  Valley  Stock  Co.,  56  Or.  293,  106  Pac. 
784,  holding  swamp  lands  could  not  be  selected  by  state  and  approved 
by  Secretary  of  Interior  under  act  of  1860  until  survey  was  made. 

88  Cal.  595-596,  26  Pac.  962,  MABSH  ▼.  STJPE&IOB  OOUBT. 

Averment  In  Petition  for  Writ  of  Beview  that  petition  asking  for 
removal  ef  assignee  for  benefit  of  creditors  contained  "no  allega- 
tions of  any  legal  cause"  why  said  assignee  should  be  removed,  states 
only  conclusion  of  law,  and  is  insutBeient. 

Distinguished  in  Wells,  Fargo  &  Co.  v.  McCarthy,  5  Cal.  A  pp.  310, 
90  Pac.  206,  in  complaint  to  foreclose  mortgage,  where  it  was  alleged 
mortgage  was  assigned  pursuant  to  order  of  court  without  alleging 
order,  allegation  of  ownership  of  note  and  mortgage  was  sufficient 
to  supply  defect  and  support  jud^rment. 

88  Cat  597-^98,  26  Pac.  374,  HINKEL  ▼.  DONOHUE. 

Defendants  not  Served  With  Summons  and  not  appearing  need  not 
be  served  with  notice  of  appeal. 

Beaffirmed  in  Nason  v.  Jokn,  1  Cal.  App.  540,  82  Pac.  566. 

88  Oal.  600-601,  26  Pac.  597,  OABIiOCK  v.  OAGNAOOI. 

Firm  Name  Composed  of  Surnames  of  all  parties  is  not  fictitious 
name  requiring  filing  of  certificate  of  partnership. 

Approved  in  Patterson  Furniture  Co.  v.  Byers,  17  Okl.  638,  89  Pac 
1116,  and  Bovee  v.  De  Jong,  22  8.  D.  164,  116  N.  W.  83,  both  follow- 
ing rule. 

Failure  of  Partners  to  File  Oertiflcate  of  partnership  required  by 
section  2466,  Civil  Code,  is  afBrmative  defense  only  to  action  brought 
by  partners. 

Approved  in  Nicholson  v.  Auburn  Gold  Min.  etc.  Co.,  6  Cal.  App. 
54S,  92  Pac.  651,  following  rule;  Wilson  v.  Yegen  Bros.,  38  Mont. 
509,  lOO  Pac.  615,  holding  objection  to  capacity  of  copartners  to  sue 
waived  by  failure  to  plead  that  certificate  was  not  filed. 

88  Oal.  602-609,  26  Pac.  600,  PEOPLE  V.  DEEaAK. 

Mere  Fact  That  Juror  Drank  Intozicants  during  trial,  without 
showing  it  affected  his  understanding  of  evidence,  does  not  vitiate 
verdict. 

Approved  in  People  v.  Bomero,  12  Cal.  App.  470,  107  Pac.  711,  and 
People  V.  Emmons,  7  Cal.  App.  698,  95  Pac.  1038,  both  following  rule. 

If  Juror  is  Palpably  Intoxicated  in  Oonrti  defendant  should  object 
before  jury  retires. 

Beaffirmed  in  State  v.  Salverson,  87  Minn.  48,  91  N.  W.  4 

Number  and  Agreement  of  Jurors  Necessary  to  valid  verdict.  See 
note,  43  L.  B.  A.  00,  62^ 
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88  CaL  609-616,  26  Pmls.  614,  TOBS  ▼.  BAKSEBS^  ETC.  ASSN. 

UntU  All  Tenufl  of  Propoted  Iiuniraiioa  Oontract  have  received 
aseent  of  parties,  no  obligation  is  imposed  on*  oither. 

Approved  in  Wood  v.  Brotherhood  of  American  Teomen,  148  Iowa, 
406,  126  N.  W.  951,  where  certificate  was  surrendered  and  applica- 
tion made  for  new  certificate  identical  with  oris^nal,  issuance  of  new 
certificate  differing  therefrom  does  not  create  new  proposition,  but 
does  not  take  effect  until  accepted. 

Oonflict  of  Laws  as  to  Insurance  Contracts.  See  note,  63  L.  B.  A. 
846: 

88  Oal.  616-620,  26  Pac.  373,  IK  BE  OABMODY. 

Where  Wife  Dies  Leaving  Husband,  but  no  issue,  father,  mother, 
brother,  or  sister,  surviving  husband  is  entitled  to  succeed  to  whole 
of  her  estate. 

ReafiSrmed  in  Estate  of  Nigro,  149  Cal.  703,  87  Pac.  384. 

Succession  to  Estates  ia  Purely  Matter  of  statutory  regulation, 
which  cannot  be  changed  by  courts. 

Approved  in  Estate  of  De  Gigaran,  150  Cal.  668,  89  Pac.  836, 
holding  surviving  spouse  of  illegitimate  woman  does  net  inherit  her 
separate  estate. 

One  not  Entitled  to  Succeed  to  Any  Portion  of  estate  of  deceased 
is  not  entitled  to  letters  of  administration. 

Reaffirmed  in  Estate  of  Grites,  155  Cal.  3^,  101  Pac.  316. 

88  CaL  621-624,  26  Pac.  344,  FBAZEB  ▼.  LYNCH. 

Power  to  Punish  Disobedience  to  Orders  in  case  by  striking  plead- 
ings.    See  note,  4  L.  B.  A.  (n.  s.)  1185,  1186. 

88  CaL  624-631,  26  Pac.  530,  EX  PABTE  SOTO. 

Becorder's  Court  of  City  Organised  under  general  municipal  cor- 
porations act  cannot  be  distinguished  from  police  court. 

Approved  in  Graham  v.  Fresno,  151  Gal.  470,  91  Pac.  149,  holding 
"police  courts,"  as  used  in  section  SMij  article  XI,  Constitution,  should 
be  construed  to  include   recorders'  courts.  , 

Judgment  Directing  Fine  be  Satisfied  by  imprisonment  at  greater 
rate  than  prescribed  by  statute  is  not  void  and  does  not  authorize 
discharge  of  prisoner. 

Approved  in  People  v.  Oliver,  7  Cal.  App.  602,  95  Pac.  173,  holding 
judgment  for  imprisonment  for  less  than  minimum  time  prescribed 
by  statute  was  not  void,  and  would  not  be  corrected  to  detriment 
of  defendant  on  his  appeal. 

Overruled  in  In  re  Smith,  152  Cal.  568,  93  Pac.  192,  arguendo. 

Effect  of  Excessive  Sentence.    See  note,  45  L.  B.  A.  147. 

88  Cal.  636-640,  26  Pac.  629,  CHADBOUBNE  Y.  STOOKTON  SAVING 
ETC.  SOCIETY. 

Miscellaneous. — Cited  in  Chadboume  v.  Stockton  Saving  etc.  So- 
ciety (Cal.),  30  PaQ.  127,  on  another  appeal. 

88  Cal.    640-644,   22   Am.   St.   Bep.   341,   26  Pac.   608,   EX  PABTE 
SPEABS. 
Affidavit  on  Bequisition  to  Gtovemor  of  anotber  state  that  "affiant 
has  reason  to  believe,  and  does  believe,"  accused  embezzled  certain 
property  states  no  fact  and  is  fatally  defective. 
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Distinguished  in  Leigh  v.  Green,  64  Neb.  535,  101  Am.  St.  Bep. 
592,  90  N.  W.  255,  upholding  affidavit  on  information  and  belief, 
where  affiant  stated  at  end  he  verily  believed  facts  to  be  true. 

Extradition  Proceedings.    See  note,  112  Am.  St.  Bep.  124,  125,  135. 

Bight  of  Court  of  Asylum  State  to  examine  sufficiency  of  papers 
charging  offense  for  which  extradition  demanded.  See  note,  11  L. 
B.  A.  (n.  s.)  425. 

Papers  Necessary  to  Obtain  Surrender  of  fugitives  from  another 
state.     See  note,  28  L.  B.  A.  804. 

Complaint  or  Information  on  Information  and  belief  as  basis  for 
warrant  or  examination  preliminary  thereto.  See  note,  2i5  L.  B.  A. 
(n.  8.)  63. 

88  CaL  644-650,  26  Pac.  596,  McUELAN  y.  OBOW. 

Firm  Name  Containing  Surnames  of  all  partners  is  not  fictitious 
name  requiring  filing  of  certificate  under  section  2466,  Civil  Code. 

Approved  in  Walker  v.  Stimmel,  15  N.  D.  488,  107  N.  W.  1083,  and 
Patterson  Furniture  Co.  v.  Byers,  17  Okl.  636,  89  Pac.  1115,  both 
following  rule.' 

Action  on  Claim  Against  Estate  may  be  brought  in  any  court  hav- 
ing jurisdiction  of  amount  involved. 

Beaffirmed  in  Idaho  Trust  Co.  v.  Miller,  16  Idaho,  312,  102  Pac.  361. 

Conclusiveness  of  Testimony  of  Ezpearts.  Sect  note,  42  L.  ^.  A. 
754,766. 
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89  OaL  1-^,  26  Pac  610,  DERBY  ▼.  JACKMAK. 

Judgment  on  Pleadings  Should  not  be  Entered  when  denial  in 
answer  raises  any  issue. 

Approved  in  Gasci  v.  Ozalli,  158  Cal.  283,  110  Pac.  &33,  holding 
judgment  improperly  entered  on  pleadings  in  action  to  quiet  title 
when  allegations  of  ownership  and  possession  were  denied  in  answer. 

89  OaL  &-10,  26  Pac.  611,  HEBMOOUJiA  v.  HUBBEUi. 

Defendants  In  Possession  of  Sixteenth  or  thirty-sixth  section,  known 
to  be  mineral  land  prior  to  1853,  and  holding  it  as  mining  claims 
under  laws  of  Congress,  may  attack  state  patent  in  action  of  eject- 
ment. 

Approved  in  Ramus  v.  Humphreys  (Cal.)y  65  Pac.  876,  holding  void 
state  patent  to  land  possessed  by  one  who  had  located  it  as  mining 
land. 

Criticised  in  Worcester  v.  Kitts,  8  Cal.  App.  183,  96  Pac.  336, 
holding  state  patent  to  sixteenth  section  could  not  be  collaterally 
attacked  by  mineral  claimant  in  quiet  title  suit  based  on  patent. 

89  OaL  11-14,  26  Pac.  616,  EXENA  ▼.  BOABD  OF  SX7PEEVIS0BS 
OF  PLAOEB  00. 

Proper  Order  of  Board  of  Supervisors  is  all  that  is  essential  to 
effect  abandonment  of  road  under  section  2643,  Political  Code. 

Distinguished  in  County  of  Tehama  v.  Sisson,  152  Cal.  174,  92 
Pac.  68,  holding  board  of  supervisors  could  not  by  pretended  sale 
and  purchase  of  county  property  in  effect  pay  one  year's  expenses 
from  taxes  for  next  year. 

Discontinuance  or  Vacation  of  Highway  by  acts  of  authorities. 
See  note,  26  L.  B.  A.  832. 

89  Oal.  16-23,  26  Pac.  612,  PEOPI.E  ex  reL  MABIPOSA  COUNT7  ▼. 
0OUNT8. 
Object  of  Statute  in  Bequiring  Supervisors  to  specify  particular 
purpose  for  which  bonds  are  to  be  issued  and  their  amount  is  to 
notify  electors  of  such  facts,  to  enable  them  to  form  judgment 
thereon. 
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Approved  in  State  ▼.  Carbon  County,  96  Utah,  396,  104  Pac.  223, 
holding  Bttfficient  notice  of  special  bond  election  which  failed  to  des- 
ignate polling  places;  Cheyenne  v.  State,  17  Wyo.  102,  96  Pac.  247, 
holding  statute  providing  for  issuance  of  bonds  substantially  com- 
plied with. 

Specification  of  Purpose  to  Constmct  two  wagon  roads  with  bonds 
to  be  issued  is  not  objectionable  as  being  expressive  of  more  than 
one  object  or  purpose. 

Approved  in  Clark  v.  Los  Angeles,  160  Cal.  321,  116  Pac.  968,  hold- 
ing bond  proposition  for  construction  of  docks,  wharves,  harbors, 
and  opening  of  highways  to  navigable  waters  and  construction  of 
canals  was  not  objectionable,  as  submitting  distinct  propositions  in 
single  question;  Clark  v.  Los  Angeles,  160  Cal.  47,  116  Pac.  729, 
holding  "acquire,"  as  used  in  proposition  for  bonds  for  electric  works, 
includes  both  purchase  and  construction;  Cary  ▼.  Blodgett,  10  Cal. 
App.  470,  102  Pac.  671,  holding  in  bond  election  for  combined  water 
and  electric  light  plant  separate  estimates  of  cost  were  not  necessary; 
State  v.  Gordon,  223  Mo.  25,  122  S.  W.  1014,  holding  bond  prop- 
osition for  building  two  school'houses  in.  different  wards  of  district 
was  single;  Linn  v.  City  of  Omaha,  76  Neb.  558,  107  N.  W.  985, 
holding  proposition  for  bonds  for  two  fire-engine  houses  not  to  be  dual. 

Distinguished  in  Stern  v.  City  of  Fargo,  18  N.  D.  303,  122  N.  W. 
409,  holding  proposition  for  bonds  for  waterworks  and  light  plant  to 
be  dual. 

What  Objects  or  Purposes  may  be  Oombined-  in  single  question  sub- 
mitted to  voters.     See  note,  26  L.  B.  A.  (n.  s.)  667. 

89   OaL   2S-26,   26  Pa&    615,   835,    SAN   FBANCISCO   V.  PAOIFIO 
BANE. 

Questions  not  Baised  on  Original  Hearing  will  not  be  considered 
on  rehearing. 

Approved  in  Powell  v.  Nevada  etc.  By.  Co.,  28  Nev.  343,  82  Pac. 
97,  following  rule. 

89  CaL  26-31,  26  Pac.  618,  OABDNEB  v.  8TBOEVEB. 

To  Warrant  Action  by  Individual  to  Bestraln  public  nuisance,  he 
must  show  special  injury  differing  from  that  suffered  by  general 
public. 

Approved  in  Cushing-Wetmore  Co.  v.  Gray,  152  Cal.  121,  125  Am. 
St.  Bep.  47,  92  Pac.  71,  owner  of  quarry  abutting  on  street  could 
sue  to  remove  obstructions  blocking  access;  City  Store  v.  San  Jose- 
Los  Gatos  etc.  By.  Co.,  150  Cal.  279,  88  Pac.  978,  abutting  owner, 
access  to  whose  property  was  cut  off  by  railroad  in  street,  could  sue 
to  enjoin  it  as  nuisance. 

Bight  of  One  Prevented  by  nnlawfnl  Obstmctlon  from  using  high- 
way to  maintain  action.     See  note,  28  L.  B.  A.  (n.  s.)  1055. 

Obstruction  to  Free  Use  of  Property  is  nuisance  and  may  be  abated 
by  injunction  that  obstruction  be  removed  and  nuisance  abated. 

Approved  in  McRae  v.  Blakeley,  3  Cal.  App.  174,  84  Pac.  680, 
holding  party  wrongfully  constructing  ditch  across  another's  land 
could  be  compelled  to  fill  it  up  and  restore  premises  to  original  con- 
dition. 

Power  to  Grant  Mandatory  Injunctions.    See  note,  20  L.  B.  A.  162. 
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89  OaL  31-34,  26  Pac.  617,  PENNZE  ▼.  SUPEBZOB  OOUBT. 

Upon  Appeal  ftom  Cider  Bequiring  Adndnlatrator  to  pay  family 
allowance,  bond  for  three  hundred  dollars  stays  pi^oeeedings  upon 
order. 

Approved  in  Estate  of  McGinn,  3  Cof.  Prob.  129,  undertaking  for 
double  costs  not  required  on  appeal  from  decree  revoking  probate  of 
wiU  and  awarding  costs  to  contestant. 

Order  of  Superior  Oourt  Bequirlxig  AdmtoiatratOKV  to  pay  family 
allowance  during  pendency  of  appeal  from  order  making  allowance, 
taken  by  other  claimants,  is  in  excess  of  jurisdiction  and  will  be 
annulled  on  certiorari 

Approved  in  Estate  of  Fretwell,  152  Oal.  574,  93  Pac.  284,  cred- 
itor of  insolvent  estate  of  deceased  may  appeal  from  order  for  fam- 
ily allowance  erroneously  made. 

89  OaL  86-36,  26  Pac.  615,  OBOOK8  T.  MILiLEB. 

Order  arantlng  New  Trial  on  Ground  of  insufficiency  of  evidence 
will  not  be  disturbed  when  there  was  substantial  confliet  in  evi- 
dence. 

Beaffirmed  in  Scrivani  v.  Dondero  (Cal.),  44  Pac.  1066,  and  Warner 
V.  Thomas  Parisian  etc.  Gleaning  Works  (Cal.),  37  Pac.  153. 

89  CaL  38^1,  26  Pac.  619,  KELIfHEB  ▼.  OBECIAT. 

Servloe  of  Copy  of  Ftndlngs  and  Judgment  on  attorneys  of  de- 
feated party  after  entry  of  judgment  is  sufficient  notice  of  entry 
of  judgment. 

Approved  in  Estate  of  Keating,  158  Cal.  114,  110  Pac.  Ill,  appel- 
lant not  entitled  to  wait  for  written  notice  of  entry  of  order  ap- 
pealed from  before  time  to  file  notice  of  appeal  would  begin  to  run 
when  he  had  actual  notice. 

89  CaL  41-42,  26  Pac.  620,  EX  PABTB  TVrrT.T»F.B. 
Cruel  and  Unusual  Punishments.    See  note,  35  L.  B.  A.  668,  576. 

89  Cal.  42-45,  26  Pac.  695,  McDONALD  ▼.  TAYI/>B. 
Errors  Against  Party  not  Appealing  cannot  be  considered  on  appeaL 
Beaffirmed  in  People  v.  Bea,  2  Cal.  App.  Ill,  83  Pac.  165. 

89  Cal.  46-51,  23  Aio.  St.  Bep.  447,  26  Pac«  636^  KILBX7BN  ▼.  Kllt. 
BUBN. 

Marriage  is  Contract  According  to  Form  prescribed  by  law,  by 
which  man  and  woman  capable  of  entering  into  such  contract  mutu- 
ally engage  to  live  together  in  state  of  union  which  ought  to  exist 
between  husband  and  wife. 

Approved  in  Estate  of  Campbell,  12  Cal.  App.  717,  108  Pac.  673, 
holding  void  attempted  marriage  between  slaves. 

Common-law  Marriages.  See  notes,  124  Am.  St.  Bep.  113;  3  Cof. 
Prob.  204,  205. 

89  CaL  63-68,  26  Pac.  788,  ONETO  ▼.  BESTANO. 

Lessee  in  Poesession  Whaa  Lease  was  Made  who  did  not  enter  un- 
der it  is  not  estopped  from  disputing  lessor's  title. 

Approved  in  Strong  v.  Baldwin,  154  Cal.  162,  129  Am.  St.  Bep. 
149,  97  Pae.  183,  following  rule. 
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89  OaL  73-79,  26  Pac  791,  BELOHEB  ▼.  FABSEK. 

Miscellaneous. — Cited  in  Harney  ▼.  Farren  (Gal.),  26  Pae.  792,  com- 
panion case. 

89  CaL  79-81,  26  Pac.  638,  EX  PABTE  SMITH. 

Habeas  Corpus  1^  Sapreme  Court  is  proper  mode  of  procedure  on 
refusal  of  admission  to  bail  on  appeal. 

Reaffirmed  in  Packenham  y.  Beed,  37  Wash.  262,  79  Pae.  787. 

Admission  to  Bail  Pending  Appeal  from  conviction  for  felony  is 
within  sound  discretion  of  trial  court. 

Reaffirmed  in  Ex  parte  Hatch,  15  Cal.  App.  187,  114  Pac.  410. 

89  OaL  82-86,  26  Pac.  642,  PEOPLE  v.  MKBKTiB. 

Affidavits  on  Motion  for  New  Trial  in  murder  casd,  as  to  removal 
of  disability  of  witness,  should  be  carefully  considered  by  judge,  and 
right  to  new  trial  determined  by  reference  to  all  evidence. 

Approved  in  People  v.  Sullivan,  3  Cal.  App.  513,  86  Pac.  838,  hold- 
ing removal  of  disability  of  witness  after  trial  did  not  entitle  defend- 
ant to  new  trial. 

89  Cal.  8e-89,  26  Pac.  643,  COHN  ▼.  WBIOHT. 

Allegation  in  Suit  to  Foreclose  MecJianic's  Lien  that  building  was 
completed  "on  or  about"  certain  date  is  open  to  demurrer  for  un- 
certainty. 

Approved  in  Chemung  Min.  Co.  v.  Hanley,  9  Idaho,  795,  77  Pac. 
228,  allegation  that  transaction  took  place  "on  or  about"  certain 
date  where  charging  material  fact  is  open  to  demurrer  for  un- 
certainty. 

In  Action  to  Foreclose  Lien  of  materialman,  complaint  should  allege 
materials  were  furnished  to  be  used  in  building. 

Approved  in  Neihaus  v.  Morgan  (Cal.),  45  Pac.  257,  holding  com- 
plaint sufficiently  alleged  materials  were  furnished  for  building. 

89  Cal.  89-97,  24  Pac.  608,  26  Pac  789,  13  L.  &  A.  187,  GESSNEB 
▼.  PALB£ATEEB. 

Where  Vendor  Betains  Title  0nder  Executory  contract  of  sale  of 
land,  assignee  of  notes  given  for  purchase  money  is  entitled  to  such 
security  as  incident  to  debt. 

Approved  in  First  Nat.  Bank  of  Falls  City  v.  Edgar,  65  Neb.  344, 
91  N.  W.  406,  following  rule. 

Distinguished  in  Vance  Redwood  Lumber  Co.  v.  Durphy,  8  Cal. 
App.  671,  97  Pac.  705,  holding  law  implied  no  lien  from  mere  con- 
tract to  pay  purchase  money,  and  where  vendor  had  title  he  had  it 
without  occasion  for  lien. 

Waiver  of  Vendor's  Lien.    See  note,  137  Am.  St.  Bep.  186,  187,  188. 

Wbere  Title  of  Land  is  Beserved  to  secure  purchase  price,  land 
cannot  be  attached  in  suit  on  purchase  notes., 

Reaffirmed  in  In  re  Harvey  (Cal.),  32  Pac.  567. 

89  CaL  98-101,  26  Pac  641,  CUBBAN  v.  EENKEDT. 

Erroneous  Admission  of  Evidence  as  to  Fact  admitted  by  plead<» 
ings  is  harmless. 

Beaffirmed  in  Brandt  v.  Krogh,  14  Cal.  App.  57,  111  Pac.  283. 
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89  CaL  110-114,  23  Am.  St.  Bep.  451,  26  Pac.  646,  BCATBHOFHB  v. 
BOABD  OF  EDUCATION  OF  8AN  DIEGO. 

State  Is  not  Bound  by  General  Words  in  statute  which  would  trench 
upon  its  sovereign  rights. 

Approved  in  Claik  v.  Los  Angeles,  160  Gal.  39,  116  Pac.  725,  hold- 
ing grant  of  franchise  hj  state  to  individual  should  be  construed 
most  strongly  in  favor  of  state.  * 

Public  Building  Is  not  Subject  to  mechanic's  lien. 

Approved  in  Goldtree  v.  San  Diego,  8  Cal.  App.  511,  97  Pac.  218, 
Kruse  v.  Wilson,  3  Gal.  App.  93,  84  Pac.  443,  and  Kruse  v.  Wilson 
(Cal.  App.),  '4  Pac.  443,  all  following  rule;  People  v.  San  Joaquin 
Valley  Agricultural  Assn.,  151  Cal.  806,  91  Pac.  744,  holding  prop- 
erty of  district  agricultural  association  exempt  from  execution. 

Distinguished  in  City  Street  Imp.  Co.  v.  Regents  of  State  Univer- 
sity, 153  Cal.  779,  96  Pac.  802,  18  L.  B.  A.  (n.  s.)  451,  street-  assess- 
ment may  be  enforced  against  lands  held  in  trust  for  state  uni- 
versity. 

Mechanlc^s^  Ueii  Against  Public  Buildings.  See  notes,  126  Am. 
St.  Bep.  1095;  35  L.  B.  A.   143. 

89  Cal.  115-122,  26  Pac  627,  HEIDT  ▼.  MINOE. 

Surety  on  Official  Bond  cannot  be  Held  beyond  express  terms  of 
his  contract. 

Reaffirmed  in  Hewlett  v.  Beede,  2  Gal.  App.  565,  83  Pac.  1087. 

Acts  for  Which  Sureties  on  Official  Bonds  are  liable.  See  note, 
91  Am.  St.  Bep.  502. 

Notary  Public  and  Sureties  are  Liable  only  for  his  official  miscon* 
duct  and  neglect. 

Approved  in  Homan  v.  Wayer,  9  Cal.  App.  130,  98  Pac.  83,  hold- 
ing notary  public  liable  for  damage  i'esulting  from  false  certificate 
of  acknowledgment  of  deed  given  by  him. 

Inability  of  Notaries.    See  note,  82  Am.  St.  Bep.  387,  388. 

Miscellaneous.— Cited  in  Heidt  v.  Minor  (Cal.),  26  Pac.  629,  com- 
panion case. 

89  OaL  122-129,  26  Pac.  644,  SMITH  ▼.  HTTJi, 

Under  Townsite  Law  There  must  be  Paying  mine  known  to  exist 
at  time  of  townsite  grant  to  deprive  townsite  owner  of  his  land. 

Approved  in  Callahan  v.  James  (Cal.),  71  Pac.  105,  "valid  min- 
ing claim  or  possession,"  as  used  in  section  2392,  United  States  Re- 
vised Statutes,  must  be  valuable  mine. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  797. 

89  Cal.  135-140,  26  Pac.  647,  ELTZBOTH  v.  BYAN. 

Title  to  Land  by  United  States  Patent  is  title  by  record,  and  deliv- 
ery of  patent  to  patentee  is  not  essential  to  vesting  of  title. 

Approved  in  Warner  Valley  Stock  Co.  v.  Morrow,  48  Or.  262,  86 
Pac.  370,  following  rule. 

Status  Once  Established  Is  Presumed  by  Law  to  continue  until 
change  is  shown. 

Approved  in  Metteer  v.  Smith,  156  Cal.  574,  105  Pac.  735,  where 
plaintiff's  title  was  shown  by  deposition  taken  some  time  prior  to 
trial  of  quiet  title  suit,  it  was  presumed  to  continue  in  same  state 
until  trial;  Fair  v.  Home  Gras  etc.  Co.,  15  Cal.  App.  708,  115  Pac. 
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I 
755,  holding  in  rait  to  recover  penalty  for  refusal  to  furnish  gas  to 

building  from  mains  where  no  evidenee  was  offered  as  to  location  of 
main,  it  was  presumed  to  be  as  originally  laid;  Tate  v.  Bo9e,  35  Utah, 
235,  99  Pae.  1005,  holding  when  title  was  in  decedent  and  adminis- 
trator sued  to  quiet  title,  it  was  presumed  to  have  continued  in 
estate. 

JurlBdlctlon  of  Justice's  Oovat  must  be  affirmatively  shown  by  party 
relying  on  its  judgment. 

Approved  in  Harlan  v.  Oladding,  McBean  &  Co.,  7  Cal.  App.  53, 
93  Pae.  401,  following  rule. 

89  OaL  144-153,  26  Pac  769,  PEOPLE  ▼.  FIOK. 
"Toy  Pong*'  Held  to  be  Idem  Sonaas  with  '*Ohoy  Feng/' 
Approved  in  People  v.  Ah  Sun,  160  Cal.  791,  118  Pac.  242,  holding 
"Chin  Hong"  idem  sonans  with  "Chin  Yong^';  People  v.  Harrison,  14 
Cal.  App.  550,  112  Pac.  735,  holding  variance  in  names  to  be  imma- 
terial;  Boland  v.  State,  127  Ga.  402,  56  S.  £.  413,  "Boland,"  pro* 
nounced  as  "Bolin,"  held  to  be  idem  sonans  with  "Bawlin." 
Idem  Sonaiuk    See  note,  100  Am.  St.  Eep.  330,  342,  344. 

89  Oal.  154-156,  26  Pac.  650,  PAOIFIO  PAVING  00.  ▼.  BOLTON. 

Appeal  will  be  Dismissed  When  Undertakiiig  given  thereon  does 
not  identify  order  appealed  from. 

Reaffirmed  in  Little  v.  Thatcher,  151  CaL  560,  91  Pac.  322,  and 
Field  V.  Andreda  (CaL),  37  Pac.  180. 

89  OaL  158-170,  26  Pac.  660,  PEOPLE  ▼.  WALLACE. 

Where  Witness  Denies  Making  Declaration  in  regard  to  subject  of 
action,  it  is  incompetent  to  prove  he  made  such  declaration  by  other 
witnesees. 

Approved  in  Kimic  v.  San  Jose-Los  Gates  etc.  By.  Co.,  156  CaL 
390,  104  Pac.  991,  holding  statements  made  by  defendant  to  its  ser- 
vant out  of  hearing  of  plaintiff  were  properly  excluded;  Bollinger 
V.  Bollinger,  154  Cal.  706,  99  Pac.  201,  where  witness  for  respondent 
called  to  prove  declarations  of  appellant's  grantor  failed  to  give 
affirmative  testimony,  it  could  not  be  proven  by  other  witnesses  he 
had  said  grantor  had  made  such  declaratione;  People  v.  Duncan,  8 
Cal.  App.  190,  96  Pac.  416,  where  witness  failed  to  give  affirmative 
testimony,  his  statements  to  contrary  effect  could  not  be  proven. 

Admission  of  Testimony  That  Accused  on  trial  for  murder  had 
sought  to  have  immoral  relations  with  women  is  erroneous. 

Approved  in  People  v.  Smith,  9  Cal.  App.  650,  99  Pac.  1113,  dis- 
solute habits  of  defendant  in  murder  trial  could  not  be  shown;  dis- 
senting opinion  in  State  v.  Levy,  9  Idaho,  503,  75  Pac.  233,  majority 
holding  evidence  admitted  in  murder  trial  in  regard  to  diseased  con- 
dition of  women  with  which  accused  lived  did  not  warrant  new 
trial. 

Distinguished  in  State  v.  Levy,  9  Idaho,  516,  75  Pac.  238,  holding 
admissible  evidence  as  to  diseased  condition  of  women  with  whom 
defendant  lived  and  bearing  on  cause  of  crime. 

Duty  of  Oourt  is  not  Confined  to  passing  on  such  portions  of  tes- 
timony as  may  be  excepted  to,  but  extends  to  preservation  of  rights 
of  litigants. 

Approved  in  Boyer  v.  Pac.  Mutual  Life  Ins.  Co.,  1  CaL  App.  56, 
81  Pac.  672,  following  rule;  Bean  v.  Missoula  Lumber  Co.,  40  Mont. 
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37,  104  Pae.  871,  holding  eonrt  could  at  diseretion  strike  out  incom- 
petent evidence  admitted  without  objection. 

89  Oal.  170-178,  23  Am.  St  Bep.  456,  26  Paa  702,  BI0HABD8  ▼. 
TBAVZELEBS'  INS.  CO. 

Death  Caused  l>y  Third  Person  is  "accidental"  within  ternui  of  acci- 
dent insurance  policy. 

Approved  in  Phoenix  Accident  etc.  Assn.  v.  Stiver,  42  Ind.  App. 
641,  84  N.  E.  774,  holding  insured's  death  accidental  when  lie  was 
stabbed  by  insane  person;  Bankers'  Mut.  Casualty  Co.  v.  First  Nat. 
Bk.  of  Council  Bluffs,  131  Iowa,  461,  108  N.  W.  1048,  upholding  con- 
tract for  burglary  insurance  under  code  provision  authorizing  insur- 
ance against  fire  or  "other  casualty";  Furbush  v.  Maryland  Casualty 
Co.,  131  Mich.  238,  100  Am.  St.  Bep.  605,  91  N.  W.  136,  holding  in- 
tentional homicide  an  accident  within  meaning  of  accident  insurance 
policy;  Stevens  v.  Continental  Casualty 'Co.,  12  N.  D.  471,  97  N.  W. 
864,  upon  proof  of  insured''s  death  from  gunshot  wound,  it  should  be 
presumed  accidental  when  not  shown  how  it  was  inflicted. 

What  Constitutes  an  Accident,  Within  Jf eanlng  of  accident  policy. 
See  note,  30  L.  B.  A.  206,  207. 

Miscellaneous. — Cited  in  Field  v.  Eastern  Bldg.  &  Loan  Assn.,  117 
Iowa,  198,  90  N.  W.  721,  in  construing  terms  of  building  and  loan 
insurance  contract. 

89  Oal.  178-184,  26  Pac.  626^  CHITTENDEN  Y.  PBATT. 

Bemoval  by  Purchaser  of  Crops  Subject  to  recorded  mortgage  n^th- 
out  payment  of  mortgage  lien  is  conversion  of  crops,  and  mortgagee 
may  recover  value  in  assumpsit. 

Approved  in  Souza  v.  Lucas  (Cal.  App.),  100  Pac.  117,  and  Sousa 
T.  Lucas,  156  Cal.  463,  105  Pac.  414,  both  holding  tortious  removal 
of  growing  crop  from  premises  did  not  impair  mortgagee's  right  of 
foreclosure. 

Distinguished  in  Gates  v.  Tom  Quong,  3  Cal.  App.  447,  85  Pac.  663, 
holding  mortgagable  interest  of  lessee  in  crop  ceased  upon  sale  by 
lessor  under  terms  of  lease  to  pay  rent. 

Where  One  Person  Converts  to  His  Own  use  goods  of  another,  lat- 
ter may  waive  tort  and  sue  in  assumpsit. 

Approved  in  Fountain  v.  Sacramento,  1  Cal.  App.  462,  82  Pac.  637, 
following  rule;  Bechtel  v.  Chase,  156  Cal.  711,  106  Pac.  83,  rule  does 
not  extend  to  case  where  plaintiff  voluntarily  parted  with  property 
in  exchange  for  something  received  in  return. 

Mortgagee's  Bight  of  Action  against  third  persons  for  invasion  of 
their  rights.     See  note,  109  Am.  St.  Bep.  433. 

89  CaL  186-196,  26  Pac  764,  LANOAN  ▼.  LANQAN. 

Oral  Evidence  Which  has  Effect  to  add  to  terms  of  written  agree- 
ment which  was  consideration  for  note  is  not  admissible  in  action  on 
note. 

Approved  in  Carver  t.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  768, 
118  Pac.  95,  in  action  on  note,  oral  evidence  wae  not  admissible  to 
prove  payee's  breach  of  contemporaneous  oral  agreement. 

Judgment  Based  on  Contradictory  Findings  is  decision  against  law 
for  which  new  trial  may  be  had. 

Approved  in  Brown  v.  Macey,  13  Idaho,"  455,  90  Pac.  341,  holding 
judgment  on  findings  which  did  not   determine   all  material  issues 
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wai  decision  against  law;  Lafkin  ▼.  Hitchcock)  194  Mass.  233,  80 
N.  E.  457,  holding  different  parts  of  verdict  not  inconsistent,  and 
refusing  new  trial;  Hamilton  v.  Murray,  29  Mont.  86,  74  Pac.  76,  hold- 
ing verdict  bad  as  not  responding  to  all  material  issues. 

Appeal  Taken  After  Statutory  Time  will  be  dismissed  notwith- 
standing stipulation  of  parties  extending  time  to  appeal. 

Approved  in  Estate  of  Brewer,  156  Cal.  90,  103  Pac.  487,  holding 
admission  of  service  of  notice  of  appeal  after  statutory  time  did  not 
confer  jurisdiction  of  appeal  on  appellate  court;  People  v.  Walker 
(Cal.),  61  Pac.  800,  dismissing  appeal  taken  after  statutory  time. 

89  Oal.  196-203,  26  Pac  801,  BROWN  y.  OIJLBK. 

Duty  of  Occupant  of  Land  Claiming  by  adverse  possession  is  to 
pay  taxes  assessed  during  his  period  of  occupancy  only. 

Approved  in  Allen  v.  McKay  ft  Co.,  120  Cal.  a35,  52  Pac.  829,  hold- 
ing payment  of  taxes  asciessed  more  than  five  years  before  commence- 
ment of  action  not  essential,  nor  of  tax  assessed  before  end  of  five 
years  but  levied  thereafter;  Crane  v.  Judge,  30  Utah,  55,  83  Pac.  567, 
in  suit  to  determine  disputed  boundary,  defendant's  admission  that 
plaintiff  paid  taxes  on  disputed  strip  was  fatal  to  his  claim  by  ad- 
verse possession;  Larar  v.  Sandell,  52  Wash.  56,  100  Pac.  167,  hold- 
ing payment  of  taxes  assessed  during  period  required  for  adverse 
possession  to  be  sufficient,  though  full  period  had  not  elapsed  after 
first  payment  of  taxes. 

* 

89  Cal.  203-211,  23  Am.  St.  Bep.  460,  26  Pac.  872,  RANKIN  ▼.  AMA- 
ZON IN&  00. 

AmbignouB  Insurance  Contract  Ib  to  be  Oonetrued  most  strongly 
against  insurer. 

Approved  in  Dollar  v.  International  Banking  Corp.,  10  Cal.  A  pp. 
87,  101  Pac.  35,  conflicting  clauses  should  be  construed  most  strongly 
against  party  responsible  who  is  presumed  to  be  promisor. 

Where  Insurance  P<^cy  Provided  Insured  should  keep  watchman 
on  premises  when  mill  was  idle,  insurer  having  shown  mill  was  idle 
when  loss  occurred,  burden  of  proving  compliance  with  warranty  was 
on  plaintiff. 

Approved  in  dissenting  opinion  in  Davis  v.  Connecticut  Fire  Ins. 
Co.,  158  Cal.  774,  112  Pac.  553,  majority  holding  fallen  building 
clause  did  not  apply  to  case  where  building  fell  from  cause  other 
than  fire  after  fire  had  begun  to  burn. 

89  Cal.  211-215,  26  Pac.  800,  DEDMON  ▼.  MOFFITT. 

Judgment  will  not  be  Reversed  for  failure  to  find  on  issue  pre- 
sented, unless  shown  that  evidence  was  presented  on  such  issue. 

Approved  in  Schoonover  v.  Birnbaum,  150  Cal.  737,  89  Pac.  1109, 
want  of  finding  on  issue  presumed  to  be  from  failure  to  introduce 
evidence  thereon;  Bullion  etc.  Bank  v.  Spooner  (Cal.),  36  Pac.  123, 
holding  failure  to  find  on  fact  immaterial  when  finding  could  not 
have  changed  judgment. 

89  Cal.  215-223,  26  Pac.  786,  BABKT  v.  GOAD. 

Besident  and  Taxpayer  has  Action  to  restrain  board  of  education 
of  San  Francisco  from  drawing  drafts  for  payment  'of  services  of 
one  whom  they  had  no  authority  to  appoint. 
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Approved  in  Claase  v.  San  Diego,  159  Cal.  438,  114  Pae.  575,  citi- 
zen and  taxpayer  eould  maintain  action  to  enjoin  illegal  expendi- 
ture of  public  funds. 

89  Cal.  223-227,  26  Fac.  766,  PHOPLE  ▼.  ABRAS. 
*    Where  Information  Charges  Larceny  of  check  drawn  in  favor  of 
"one  P.,"  and  evidence  showed  it  drawn  in  favor  of  one  "A.  G.  P. 
or  bearer/'  variance  was  immaterial. 

Approved  in  State  v.  Laechelt,  18  N.  D.  91,  118  N.  W.  241,  hold- 
ing variance  in  names  of  drawer  and  drawee  of  check  which  was  sub- 
ject of  embezzlement  to  be  immaterial. 

89  Oal.  237-244,  26  Pac  902,  PUGET  SOUND  LUMBER  CO.  ▼. 
EBUO. 

To  Constitote  Sabseqnent  Batlfication  of  unauthG^rized  act  sufficient 
to  create  agency,  principal  must  have  had  previous  knowledge  of  all 
material  facts. 

Approved  in  Lindow  v.  Cohn,  5  Cal.  App.  391,  90  Pac.  487,  holding 
acts  of  agent  not  ratified  by  acts  of  principal;  Showers  v.  Zanone 
(Gal.  App.),  85  Pac.  858,  holding  acts  of  agent  in  constructing  ditch 
so  ratified  by  principal  as  to  charge  her  with  cost;  McGlassen  v.  Tyr- 
rell, 5  Ariz.  54,  44  Pac.  1088,  holding  payee  of  note  by  accepting 
interest  paid  in  advance  to  his  agent,  without  knowledge  it  was 
advance  interest,  did  not  so  ratify  act  of  agent  as  to  discharge 
surety. 

Principal  cannot  Batify  Act  of  Agent  unless  latter  avowedly  acted 
as  agent. 

Reaffirmed  in  Ilfeld  v.  Ziegler,  40  Colo.  408,  91  Pac.  827. 

One  Selling  Property  to  Husband  in  ignorance  of  fact  that  he  is 
agent  of  his  wife  may,  on  discovering  agency,  recover  from  either. 

Approved  in  McKee  v.  Cunningham,  2  Gal.  App.  688,  690,  84  Pac. 
262,  263,  holding  fact  that  vendor  charged  goods  to  wife  without 
authority  from  her,  in  absence  of  contract  that  she  would  pay  indi- 
vidually, would  not  preclude  recovery  from  husband  as  real  purchaser 
after  his  name  as  principal  was  disclosed. 

89  Oal.  245-250,  23  Am.  St.  Bep.  465,  26  Pac  897,  HAIGHT  ▼.  VAL- 
LET. 

Wliere  Inatmctlons  on  Material  Point  are  contradictory,  judgment 
will  be  reversed. 

Distinguished  in  Hayden  v.  Consolidated  Min.  Co.,  3  Gal.  App.  139, 
84  Pac.  423,  holding  instructions  read  together  did  not  mislead  jury. 

Instruction  as  to  Oaation  in  BeceiTing  expert  evidence  approved. 

Approved  in  Wood  v.  Los  Angeles  Traction  Co.,  1  Gal.  App.  476, 
82  Pac.  548,  approving  similar  instructions;  Buckalew  v.  Quincy, 
Omaha  etc.  B.  R.  Co.,  107  Mo.  App.  587,  81  S.  W.  1179,  upholding 
instruction  in  reference  to  consideration  of  expert  testimony. 

Limitatloiis  of  Evidence  to  Handwriting.    See  note,  64  L.  B.  A. 

di8. 

Oondnsiyeness  of  Testimony  of  EzpertSw    See  note,  42  L.  B.  A.  760. 

89  OaL  251-258,  26  Pac  906,  BLUMENTHAL  T.  GOODALL. 

Wliere  Broker  in  Good  Paith  Finds  Purdiaser,  he  cannot  be  de- 
prived of  commission  by  revocation  of  authority  before  sale,  which 
was  practically  certain  and  immediate,  is  effected. 
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Approved  in  Breen  v.  Boy,  8  Cal.  App.  479,  97  Pac.  172,  holding 
broker  entitled  to  compensation  for  Beryiees  performed  at  principal's 
request,  on  promise  to  pay,  though  contract  was  withdrawn  before 
sale  by  broker's  consent;  Branch  v.  Moore,  84  Ark.  468,  120  Am.  St. 
Hep.  78,  105  S.  W.  1180,  holding  revocation  of  broker's  authority 
during  negotiations  for  sale,  when  owner  immediately  thereafter  sold 
to  purchaser  secured  by  broker  did  not  defeat  broker's  right  to  com- 
mission; Sallee  v.  McMurry,  113  Mo.  App.  268,  88  8.  W.  161,  holding 
broker's  commission  earned  when  he  procured  buyer  who  agreed  to 
buy,  though  no  sale  was  actually  made. 

Distinguished  in  MiDigan  v.  Owen,  123  Iowa,  288,  98  N.  W.  794, 
holding  revocation  of  general  offer  of  commission  to  anyone  who 
should  find  purchaser  gave  no  action  for  damages. 

Keal  Estate  Broker's  Ck)iiimi88lon8  as  Affected  by  negligence,  fraud, 
or  default  of  principal  and  defective  title.  See  note,  43  L.  B.  A* 
608. 

89  Oal.  258-263,  26  Paa  898,  SOOTT  ▼.  JACKSON. 

Action  to  Recover  Price  of  Letters  Patent  sold  defendant,  which 
were  to  be  assigned  to  him  when  settlement  was  made  with  another 
person,  cannot  be  defeated  by  delay  in  making  assignment  when  de- 
fendant received  all  benefit  he  would  have  received  if  assignment  had 
been  made  at  proper  time. 

Approved  in  Galbreath  v.  Wallrich,  45  Colo.  546,  102  Pac.  1088, 
where  contracts  to  furnish  ties  to  railroad  were  assigned  with  rail- 
road's consent,  action  against  assignee  for  price  cannot  be  defeated 
by  fact  that  railroad  refused  to  permit  them  to  furnish  ties  on 
ground  court  decision  prohibited  cutting  timber  on  public  lands. 

Acquiescence  is  Where  Person,  Knowing  he  is  entitled  to  enforce 
right,  neglects  to  do  so  for  such  time  that  other  party  may,  under 
circumstances  of  case,  fairly  infer  he  has  waived  his  right. 

Approved  in  Showers  v.  Zanone  (Oal.  App.),  85  Pac.  858,  holding 
party  liable  for  expense  of  constructing  drainage  ditch  when  she  ac- 
quiesced in  its  construction  and  received  benefit  therefrom;  Moore 
V.  McGuire,  142  Fed.  801,  holding  sovereignty  of  state  over  river 
island  lost  by  preseription  and  acquiescence;  Connell  v.  Clifford,  39 
Colo.  125,  88  Pac.  851,  where  neither  plaintiff  nor  those  under  whom 
she  claimed  had  any  knowledge  defendant's  building  extended  on 
her  land  until  just  prior  to  commencement  of  action  to  recover  strip 
in  controversy,  right  to  such  strip  was  not  lost  by  acquiescence. 

89  Cal.  264-267,  26  Pac  828,  FOSTER  ▼.  MAOIKNIS. 

Acts  Relied  on  as  Part  Performance  of  parol  contract  to  convey 
land  must  be  clearly  shown  to  have  been  performed  in  pursuance  of 
particular  contract  sought  to  be  enforced. 

Approved  in  Fritz  v.  Mills,  12  Cal.  App.  119,  106  Pac.  727,  follow- 
ing rule;  Davis  v.  Judson,  159  Cal.  132,  113  Pac.  152,  holding  pay- 
ment of  purchase  price  without  possession  not  such  part  performance 
of  oral  contract  to  convey  land  as  to  take  it  from  statute  of  frauds; 
Pearsall  v.  Henry,  153  Cal.  327,  95  Pac.  158,  upholding  finding  that 
conveyance  by  plaintiffs  only  was  in  pursuance  of  oral  contract  for 
exchange  of  lands;  Eshleman  v.  Henrietta  Vineyard  Co.  (Cal.),  36 
Pac.  778,  holding  evidence  showed  no  such  part  performance  as  to 
take  contract  for  sale  of  land  from  statute  of  frauds. 
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Taking  Possession  of  Realty  as  Part  Perf onnance  to  satisfj  statute 
of  frauds.    See  note,  3  L.  B.  A.  (n.  s.)  807|  816. 

89  CaL  268-270,  26  Pac.  968,  HIHN  T.  MAKaENBEBO. 

Complaint  in  Ejectment  AUeging  Plaintiif's  Estate,  defendant's 
possession,  and  withholding  against  plaintiff's  will,  is  sufficient. 

Approved  in  McFarland  v.  Matthai,  7  CaL  App.  600,  95  Pac.  180, 
and  Victor  Power  and  Mining  Co.  ▼.  Cole,  11  CaL  App.  500,  105 
Pac.  759,  both  following  rule. 

89  Oal.  276-279,  26  Pac.  833,  HOBN  ▼.  HABOLTON. 

Objections  to  SofAciency  of  Complaint  to  support  proof  cannot  be 
made  after  verdict  if  complaint  supports  judgment. 

Approved  in  Hoover  v.  Lester,  16  CaL  App.  154,  116  Pac.  384, 
where  defendant  by  answer  treated  complaint  as  tendering  issue, 
on  which  finding  was  made,  he  could  not  on  appeal  for  first  time 
object  that  complaint  stated  no  cause  of  action. 

89  CaL  280-286^  26  Pac.  827,  DAVIES  ▼.  OCEANIC  STEAMSHIP  CO. 

Wlien  Evidence  is  Conflicting,  or  when  reasonable  men  might  draw 
different  inferences  from  it,  question  of  negligence  or  contributory 
negligence  is  one  of  fact. 

Approved  in  Columbia  Box  etc.  Co.  v.  Drown,  156  Fed.  461,  84 
C.  C.  A.  269,  following  rule. 

Sufficiency  of  General  Allegations  of  Negligence.  See  note,  59  L. 
B.  A.  255. 

89  Cal.  286-304,  26  Pac.  873,  13  I..  B.  A.  676,  BULL  ▼.  BEAT. 

Findings  of  Probative  Facts  Only  are  sufficient  if  ultimate  fact 
flows  as  necessary  conclusion  therefrom. 

Approved  in  Jules  Levy  k  Bro.  v.  Mautz,  16  Cal.  App.  669,  117 
Pac.  937,  and  Barry  v.  Beamer,  8  CaL  App.  203,  96  Pac.  374,  both 
following  rule;  Holzheier  v.  Hayes  (CaL),  52  Pac.  838,  holding  find- 
ings of  probative  facts  insufficient  to  show  conclusion  of  ultimate 
fact. 

In  Action  to  Set  Aside  Deed  by  insolvent  as  in  fraud  of  creditors^ 
fraudulent  intent  must  be  shown. 

Approved  in  Bekins  v.  Ditterle,  5  Cal.  App.  694,  91  Pac.  175,  setting 
aside  sale  by  insolvent  to  wife  as  in  fraud  of  creditors;  Welters  v. 
Bossi  (CaL),  57  Pac.  74,  75,  holding  fraudulent  transfer  of  property 
by  judgment  debtor  to  wife  without  consideration  on  day  before 
hearing  on  supplementary  proceedings;  Clark  v.  Olsen  (CaL),  33  Pac. 
274,  holding  fraudulent  intent  not  shown,  in  transfer  alleged  in  fraud 
of  creditors;  Threlkel  v.  Scott  (CaL),  34  Pac.  852,  holding  conveyance 
of  large  portion  of  property  to  wife  without  consideration,  knowing 
debts  could  not  be  paid  without  recourse  to  such  property  was  in 
fraud  of  creditors;  Stevens  v.  Meyers,  14  N.  D.  403,  104  N.  W.  531, 
absence  of  valuable  consideration  for  transfer  and  insolvency  of 
grantor  are  presumptive  evidence  only  of  fraudulent  intent. 

Attacks  by  Creditors  on  Conveyances  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  505. 
n  Oftl.  Notea— 89 
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89  Cal.  304-810,  26  P»c.  885,  McVEBBT  T.  B07D. 

Extenslan  of  Time  for  Completion  of  contract  for  street  improye- 
ment  In  San  Francisco  must  be  granted  within  life  of  contract,  to  be 
valid. 
,  Reaffirmed  in  Palmer  ▼.  Burnbam  (Cal.),  47  Pac.  600. 

89  CaL  310-315,  26  Pac.  900,  NEUHBAUMER  y.  WOODMAN. 

Dlflcoyery  of  Mineral  in  Mining  Claims  and  rights  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Rep.  186. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  857. 

89  Cal.  316-321,  26  Pac.  972,  BROCK  y.  LUNINO. 

Extension  of  Time  for  Completion  of  contract  for  street  improve- 
ment in  San  Francisco  must  be  granted  within  life  of  contract,  to  be 
valid. 

Reaffirmed  in  Palmer  v.  Burnham  (Cal.),  47  Pac.  600. 

89  CaL  321-324,  26  Pac.  829,  STDDAIiL  y.  CI4ABE. 

Void  Promise  on  One  Side  is  not  Consideration  for  valid  promise  on 
other. 

Distinguished  in  Rogers  Dev.  Go.  v.  California  Real  Estate  Inv. 
Co.,  159  Cal.  740,  115  Pac.  935,  holding  delivery  of  deed  in  escrow 
by  one  party  and  promise  of  other  to  pay  purchase  price,  both  being 
valid,  constituted  sufficient  consideration  of  contract  to  convey  land. 

Accord  and  Satisfaction.    See  note,  100  Am.  St.  Rep.  419. 

Compromise  or  Release  by  Personal  Bepresentatiye  of  claim  due 
estate.    See  note,  14  L.  R.  A.  4l5. 

Admissions  and  WalTers  by  Fldudaries  in  actions.  See  note,  32 
L.  R.  A.  688. 

89  Cal.  324-327,  26  Pac.  1072,  BLAKELY  y.  BLAKELT. 

Cross-complaint  may  be  Filed  in  action  for  divorce. 
Reaffirmed  in  Bickley  v.  Bickley,  136  Ala.  553,  34  So.  947. 

89  Cal.  327-332,  23  Am.  St.  Bep.  469,  26  Pac.  830,  HARBISON  ▼• 

Mccormick. 

Where  Language  of  Writing  Imports  complete  legal  obligation,  other 
terms  cannot  be  added  by  parol,  when  writing  is  silent  as  to  such 
terms. 

Approved  in  Germain  Fruit  Co.  v.  Armsby  Co.,  153  Cal.  594,  96  Pac. 
322,  warranty  of  quality  upon  sale  by  sample  could  not  be  added  by 
parol  when  writing  was  silent  on  subject;  Standard  Box  Co.  v.  Mutual 
Biscuit  Co.,  10  Cal.  App.  754,  103  Pac.  941,  terms  of  written  option 
could  not  be  varied  by  parol;  Davis  Photo  Stock  Co.  v.  Photo  Jew- 
elry Mfg.  Co.,  47  Colo.  72,  104  Pac.  390,  holding  purchaser  in  action 
for  price  of  goods  shown  by  invoice  could  not  set  up  other  terms 
to  contract  which  showed  complete  legal  obligation;  American  Can- 
ning Co.  V.  Flat  Top  Grocery  Co.,  68  W.  Va.  704,  70  S.  E.  758,  where 
contract  was  in  writing  and  complete,  that  it  was  for  sale  by  sample 
could  not  be  shown  by  parol. 

Distinguished  in  St.  Paul  Fire  etc.  Ins.  Co.  v.  Balfour,  168  Fed, 
215,  93  C.  C.  A.  498,  admitting  parol  evidence  to  explain  latent 
ambiguity  in  contract. 

Bight  to  Show  Parol  Warranty  in  Connection  with  contract  of  sale 
of  personalty.     See  note,  19  L.  R.  A.  (n.  s.)  1190. 
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AbbroTlatlon  "etc.,**  as  Used  in  Contract  of  sale,  held  to  be  mean- 
ingless and  not  to  render  writing  incomplete  as  contract  of  sale. 

Cited  in  Hanford  Mercantile  Store  v.  Sowlveere,  11  Cal.  App.  263, 
104  Pac.  709,  holding  "etc."  as  used  in  preliminary  stock  subscription 
did  not  include  further  objects  of  corporation,  and  such  subscription 
was  unenforceable;  Berry  v.  Kowalsky  (Cal.),  27  Pac.  287,  oral 
evidence  admissible  to  explain  abbreviation  used  in  contract;  Najlor 
▼.  McColloch,  54  Or.  308,  103  Pac.  70,  holding  "etc."  as  used  in  con- 
tract included  other  things  of  like  character. 

Beginning  of  Limitations  to  Bun  Against  Action  to  recover  money 
paid  by  mistake.    See  note,  11  L.  B.  A.  (n.  s.)  1191. 

89  OaL  332-389,  26  Pac.  826,  WOLFF  ▼.  CANADIAN  PAC.  BY.  CO. 
Trial  Court  Shonld  BesolTe  Any  Doubt  in  favor  of  party  moving  to 

set  aside  default. 

Approved  in  Barling  v.  Weeks,  4  Cal.  App.  457,  88  Pac.  503,  follow- 
ing rule;  Biddle  v.  Quinn,  32  Utah,  352,  90  Pac.  896,  setting  aside 
default  obtained  by  plaintiff  having  cause  put  on  calendar  without 
notice  to  defendant  as  required  by  rule  of  court. 

Order  Setting  Aside  Default  is  Proper  after  six  months'  delay 
when  delay  was  assented  to  by  other  party  and  was  not  injurious. 

Distinguished  in  Smith  v.  Pelton  Water  Wheel  Co.,  151  Cal.  398, 

90  Pac.  935,  refusing  to  set  aside  default  after  unexplained  delay  of 
four  monthB;  Garr,  Scott  &  Co.  v.  Collin,  15  N.  D.  626,  110  N.  W. 
82,  order  opening  default  not  void  because  decision  was  made  after 
time  limited  by  statute. 

Acceptance  by  Plaintiif  of  Attorneys'  Fees  imposed  as  condition  for 
opening  default  is  waiver  of  right  to  appeal  from  order. 

Approved  in  Bunting  v.  Haskell,  152  Cal.  431,  93  Pac.  112,  holding 
where  decree  gave  plaintiif  right  to  redeem  after  expiration  of 
statutory  time  by  paying  certain  sums  in  certain  time,  acceptance 
of  such  payments  by  defendant  would  waive  their  right  to  appeal. 

89  CaL  3S9-361,  23  Am.  8t.  Bep.  474^  24  Pac.  865,  26  Pac  897,  FOX 
▼.  TAY. 

Assets  of  Estate  Situated  in  Jurisdiction  foreign  to  that  in  which 
executor  qualified,  which  come  into  his  possession  iii  such  jurisdic- 
tion, must  be  accounted  for  in  jurisdiction  of  his  domicile. 

Approved  in  Bichards  v.  Blaisdell,  12  Cal.  App.  Ill,  106  Pac.  737, 
judgment  establishing  claim  in  another  jurisdiction  cannot  be  basis 
of  claim  against  estate  in  this  state. 

Foreign  Executors,  to  Whom,  as  Trustees,  note  and  mortgage  were 
given  by  coexecutor  for  assets  of  estate  received  by  him,  may  en- 
force trust  by  foreclosure  of  mortgage  without  taking  out  letters  of 
administration  in  this  state. 

Approved  in  Moore  v.  Petty,  135  Fed.  674,  68  C.  C.  A.  306,  executors 
could  sue  in  foreign  state  in  own  name  to  recover  proceeds  of  sales 
of  property  of  estate  made  by  agents  employed  by  them. 

Liability  of  a  Trustee  for  Acts  of  his  cotrustee.  See  note,  128 
Am.  St.  Bep.  736. 

Limitation  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Bep.  483. 

Who  may  Plead  Statute  of  limitations.  See  note,  104  Am.  St. 
Bep.  748,  750,  757. 
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89  Cal.  351--353,  26  Pac.  879,  THBELKEL  T.  800TT. 

In  Action  to  Set  Aside  Conveyance  alleged  to  be  in  fraud  of  ered- 
iton,  fraudulent  intent  must  be  alleged. 

Beaffirmed  in  Welters  v.  Bossi  (Cal.),  57  Pac.  74. 

MiacellaneouB. — Cited  in  Threlkel  v.  Scott  (Cal.),  34  Pac.  851,  on 
another  appeal 

89  Cat  364-367,  26  Pac.  880,  McLAUGHLIN  Y.  MENOTTI. 

Bona  Fide  Settler  Means  One  Who  has  done  something  more  than 
merely  occupy  land  and  put  a  few  improvements  on  it.     * 

Approved  in  Town  of  Red  Bluff  v.  Walbridge,  15  Cal.  App.  780, 
115  Pac.  80,  holding  mere  occupancy  of  part  of  public  domain  by  oue 
who  did  not  connect  himself  with  government  title  conferred  no  right 
as  against  government. 

89  CaL  367-373,  26  Pac.  970,  STCABT  V.  ADAMS. 

Mining  Partnerships  are  Oovemed  by  Law  of  ordinary  partner- 
ships, except  for  such  differences  as  flow  from  fact  there  is  no 
delectus  person ae. 

Approved  in  Kelley  v.  McNamee,  164  Fed.  375,  22  L.  B.  A.  (n.  s.) 
851,  90  C.  C.  A.  3i57,  mining  partner  not  liable  after  retirement  for 
subsequent  wages  of  employees  who  had  notice  of  change;  Bice  v. 
"Van  Why,  49  Colo.  35,  111  Pac.  608,  holding  mining  partners  jointly 
liable  for  injury  to  employee. 

89  CaL  37S-384,  23  Am.  St.  Bep.  482,  26  Pac.  883,  12  L.  B.  A.  511, 
CASHMAN  ▼.  BOOT. 

Agreement  Between  Stockbroker  and  Cnstomer  for  purchase  of 
stock  considered  and  held  to  be  contract  for  sale  on  margin,  and  void. 

Approved  in  Pollitz  v.  Wickersham,  150  Cal.  246,  88  Pac.  914,  and 
Macomber  v.  Conradt  (CaL),  37  Pac.  902,  both  following  rule;  Con- 
radt  v.  Lepper,  13  Wyo.  491,  81  Pac.  811,  (holding  where  stock  was 
purchased  on  margin,  and  customer  afterward  paid  broker  his  ad- 
vances, and  received  certificates,  transaction  became  valid,  and  cus- 
tomer could  not  recover  money  paid  on  stock. 

Distinguished  in  George  J.  Birkel  Co.  v.  Howze,  12  CaL  App.  647, 
108  Pac.  146,  upholding  transfer  of  stock  at  agreed  price  with  agree- 
ment to  repurchase  within  stated  time  at  agreed  price. 

Customer  may  Maintain  Action  to  recover  from  broker  property 
conveyed  by  him  to  secure  broker  for  advances  made  by  him  under 
agreement  for  sale  of  stocks  on  margin. 

Approved  in  Parker  v.  Otis,  130  Cal.  329,  62  Pac.  572,  92  Am.  St. 
Bep.  56,  holding  constitutional  provision  for  recovery  of  money  paid 
for  purchase  and  sale  of  stocks  on  margin  is  not  in  conflict  with 
federal  Constitution. 

Stock  Broker  is  Pledgee  of  Stock  purchased  and  carried  for  cus- 
tomers on  margin. 

Approved  in  Bichardson  v.  Shaw,  209  U.  S..  376,  28  Sup.  Ct.  515, 
52  L.  Ed.  841,  following  rule.  * 

Bight  of  Broker  to  Becover  Commissions  or  advances  in  furthering 
wagering  contract.     See  note,  11  L.  B.  A.  (n.  s.)  576. 

89  Cal.  387-398,  26  Pac.  891,  BATES  ▼.  GBBGOBT. 

Enlarging  Territory  and  Changing  Name  of  municipality  cannot 
affect  obligation  on  bonds  issued  by  it. 
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Approved  in  Frankish  v.  Goodrich,  157  Cal.  617,  108  Pac.  686,  ter- 
ritory excluded  from  high  school  district  by  becoming  part  of  another 
is  subject  only  to  taxation  in  such  other  district;  Chalstran  v.  Board 
of  Education,  244  111.  477,  91  N.  B.  716,  holding  property  of  high 
school  district  which  was  discontinued  was  liable  for  damages  for 
breach  of  contract  to  erect  building  entered  into  by  trustees. 

Statute  iB  Presumed  to  be  Constitutional. 

Approved  in  In  re  Finley,  1  Cal.  App.  200,  81  Pac.  1042,  upholding 
act  providing  death  penalty  for  life  prisoner  guilty  of  malicious 
assault. 

Municipal  Corporation  has  Same  Bights  as  any  other  debtor  to 
plead  statute  of  limitations. 

Beaffirmed  in  Hewel  v.  Hogin,  3  Cal.  App.  263,  254,  84  Pac.  10O6. 

89  Cal.  39&-410,  26  Pac.  894,  FISHEB  ▼.  SOT7THBBN  PAC.  B.  B.  CO. 

Beading  Extracts  from  Medical  Works  and  asking  expert  medical 
witness  if  he  agrees  with  author  is  not  permissible  on  cross-examina- 
tion, where  extracts  do  not  contradict  evidence  of  witness. 

Approved  in  Griffith  v.  Los  Angeles  Pacific  Co.,  14  Cal.  App.  147, 
111  Pac.  107,  holding  statements  of  standard  medical  books  on  sub- 
ject can  only  be  shown  when  expert  has  based  his  opinion  on 
reading  such  books. 

Scientific  Books  and  Treatises  as  Evidence.  See  note,  40  L.  B.  A. 
569,  570. 

89  Cal.  410-421,  26  Pac.  889,  BIVEBSIDE  WATEB  CO.  ▼.  QAOE. 
Water  Diverted  ftom  Natural  Stream  into  ditches  becomes  personal 

property  of  owner  thereof. 

Approved  in  Hesperia  Land  &  Water  Co.  v.  Gardner,  4  Cal.  App. 
358,  88  Pac.  287,  following  rule;  Duckworth  v.  Watsonville  Water 
etc.  Co.,  150  Cal.  525,  89  Pac.  341,  holding  riparian  owner  has  no 
title  to  water  before  it  reaches  his  land. 

In  Action  to  Determine  Bights  in  Waters  of  stream,  answer  not 
alleging  extent  of  irrigable  riparian  lands  and  amount  of  water 
necessary  therefor  presents  no  issue. 

Approved  in  Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  112,  90  Pac. 
365,  and  Montecito  etc.  Water  Co.  v.  Santa  Barbara,  151  Cal.  378, 

90  Pac.  936,  both  following  rule. 

89  Cal.  427-432,  26  Pac.  834,  SMITH  v.  BELSHAW. 

Employer  is  not  Liable  for  Negligence  of  independent  contractor. 

Approved  in  Houghton  v.  Loma  Prieta  Lumber  Co.,  152  Cal.  577, 
93  Pac.  378,  holding  person  building  road  not  liable  for  injury  caused 
by  blast  set  off  by  independent  contractor;  Giacomini  v.  Pacific 
Lumber  Co.,  5  Cal.  App.  225,  89  Pac.  1062,  holding  where  it  was 
doubtful  as  to  whether  party  causing  injury  was  servant  or  inde- 
pendent contractor,  verdict  for  plaintiff,  would  not  be  disturbed;  Good 
V.  Johnson,  38  Colo.  451,  88  Pac.  442,  8  L.  B.  A.  (n.  s.)  896,  holding 
employer  of  injured  workman  was  independent  contractor,  and  com- 
pany contracting  with  such  contractor  was  not  liable;  Laffery  v. 
United  States  Gypsum  Co.,  83  Kan.  361,  111  Pac.  503,  ordering  new 
trial  where  question  whether  superintendent  of  mine  in  which  injury 
occurred  was  independent  contractor  for  defendant  was  not  submitted 
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to  jury;  McClure  v.  Detroit  Southern  B.  Co..  146  Mich.  460,  109  N.  W. 
848,  holding  defendant  company  which  hatl  taken  over  property  of 
i^nother  railroad  would  be  liable  for  wrongful  injury  of  employee. 

0«neral  Bules  as  to  Absence  of  Liability  of  employer  for  torts  of 
independent  contractor.    See  note,  65  L.  B.  A.  654. 

Which  of  Two  or  More  PerBona  is  Master  of  another  conceded  to 
be  servant  of  one.     See  note,  37  L.  B.  A.  47. 

Who  are  Independent  Oontractors.  See  note,  65  L.  B.  A.  456,  467, 
505. 

Where  Verdict  on  Conflicting  Syidence  does  not  have  some  merito- 
rious support,  it  will  be  set  aside. 

Approved  in  Houghton  v.  Loma  Prieta  Lumber  Co.,  152  Cal.  578, 
93  Pac.  379,  setting  aside  verdict  against  great  weight  of  evidence; 
In  re  Cobum,  11  Cal.  App.  620,  105  Pac.  931,  setting  aside  finding 
when  only  sustained  by  few  general  statements  and  evidence  fully 
established  contrary. 

89  Oal.  437-439,  26  Pac.  902,  LONG  ▼.  aAUFLET. 

Decision  of  Trial  Court  on  Conflicting  Evidence  is  conclusive. 

Approved  in  Aydelotte  v.  Bloom,  13  Cal.  App.  57,  108  Pac.  877, 
refusing  to  set  aside  verdict  on  conflicting  evidence. 

Where  Findings  are  Waived,  it  will  be  presumed  on  appeal  that 
trial  court  found  all  facts  necessary  to  sustain  judgment. 

Reaffirmed  in  Bruce  v.  Bruce,  16  Cal.  App.  357,  116  Pac.  996. 

89  CftL  440-446,  26  Pac.  966,  POBTEB  ▼.  JENNINOS. 

Where  Principal  Belief  Sooght  is  injunction  to  prevent  execution 
sale,  temporary  injunction  should  be  granted  until  hearing,  although 
answer  denies  equities  of  complaint. 

Approved  in  Farnum  v.  Clarke,  148  Cal.  621,  84  Pac.  171,  holding 
it  error  to  dissolve  injunction  pendente  lite,  when  effect  was  to  make 
relief  sought  abortive. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  108. 

Denials  in  Answer  on  Information  and  belief  will  not  serve  as  basis 
for  motion  to  dissolve  temporary  injunction. 

Approved  in  Collins  v.  Stanley,  15  Wyo.  295,  123  Am.  St.  Bep.  1022, 

88  Pac.  622,  following  rule;  Dingley  v.  Buckner,  11  Cal.  App.  187, 
104  Pac.  480,  holding  temporary  injunction  improperly  dissolved  on 
filing  of  answer  containing  only  denials  on  information  and  belief. 

Distinguished  in  Long  v.  Newman,  10  Cal.  App.  439,  102  Pac.  538, 
dissolving  temporary  injunction  restraining  sale  under  deed  of  trust. 

Miscellaneous. — Cited  in  Chace  v.  Jennings  (Cal.),  28  Pac.  681,  com- 
panion case. 

89  CaL  446-455,  26  Pac.  870,  OEBIiACH  ▼.  TUBNEB. 

Nonsuit  may  be  Beviewed  as  Error  of  law  if  excepted  to  and 
s[>ecified  as  such  in  statement  on  motion  for  new  trial. 

Approved  in  Martin  v.  Southern  Pacific  Co.,  150  Cal.  131,  88  Pac. 
704,  following  rule. 

89  Cal.  456-459,  26  Pftc.  968,  WAIiKEB  ▼,  EMEBSOM*. 

Diversion  by  Intruder  of  Water  of  canal  by  ditch  across  land  of 
owner  will  be  enjoined  as  injury  to  owner's  right,  though  extent 
of  actual  money  damage  is  small. 
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Approved  in  Anaheim  Union  Water  Co.  ▼.  Fuller,  150  Cal.  333,  88 
Pac.  961,  11  L.  B.  A.  (n.  b.)  1062,  enjoining  diversion  of  stream 
waters  bj  upper  owner  to  lands  bejond  watershed,  though  no  money 
damage  was  shown;  Duekworth  v.  Watson ville  Water  etc.  Co.,  150 
Cal.  532,  89  Pac.  343,  holding  riparian  owner  not  using  riparian  right 
entitled  to  decree  quieting  title  as  against  later  appropriator. 

89  CaL  464-467,  28  Am.  St.  Bep.  488,  26  Pac.  967,  BESPINI  v.  POBTA. 

Where  Tenant  Abandons  Premises,  landlord  may  elect  to  leave 
premises  vacant  and  sue  for  rent  for  full  term,  or  rent,  and  recover 
as  damages  any  diminution  in  rent. 

Approved  in  Higgins  v.  Street,  19  Okl.  49,  92  Pac.  155^  13  lu  B.  A. 
(n.  s.)  398,  following  rule. 

Bights  of  Landlord  to  Abandonment  of  premises  by  tenant.  See 
note,  114  Am.  St.  Bep.  720. 

Loss  of  Profits  aa  Element  of  Damages  for  breach  of  contract  See 
note,  53  L.  B.  A.  105. 

Bemedy  of  Landlord  upon  Abandonment  of  premises.  See  note,  13 
L.  B.  A.  (n.  s.)  402. 

89  Oal.  471>473,  26  Pac.  961,  EX  PAETE  HAL8TED. 

Whitney  Act  of  1885,  Conferring  EzcluslYe  Jurisdiction  of  misde- 
meanors on  police  courts  of  certain  class  of  cities,  is  not  special  or 
local  legislation. 

Approved  in  Johnson  v.  Gunn,  148  Cal.  749,  84  Pac.  666,  upholding 
act  classifying  townships  in  counties  of  twenty-seventh  class  with 
reference  to  population  for  purpose  of  fixing  salaries  of  justices  of 
peace. 

Distinguished  in  Ex  parte  Sohncke,  148  Cal.  266,  113  Am.  St.  Bep. 
036,  82  Pac.  958,  2  L.  B.  A.  (n.  s.)  813,  holding  act  of  March  20, 
1905,  fixing  interest  on  chattel  mortgages  on  specified  kinds  of  prop- 
erty to  be  void  as  special  legislation. 

Under  Whitney  Act  of  1885  Police  Court  has  Jurisdiction  of  all 
misdemeanors. 

Approved  in  Union  Ice  Co.  v.  Eose,  11  Cal.  App.  363,  104  Pac.  1008, 
upholding  act  conferring  exclusive  jurisdiction  of  misdemeanors  upon 
police  courts  of  cities  of  one  and  one-half  class. 

Miscellaneous.— Cited  in  In  re  Montijo  (Cal.),  26  Pac.  961,  com- 
panion case. 

89  Oal.  474r-478,  26  Pac  1073,  YATES  V.  JAMEa 

Measure  of  Vendee's  Damages  on  Breach  of  contract  to  convey 
realty.    See  note,  106  Am.  St.  Bep.  974. 

89  Cal.  478-491,  23 ILBL  St.  Bep.  491,  26  Pac.  1074,  OEIM  ▼.  ESSSING. 

On  Foreclosure  of  Mortgage  Plaintiff  is  entitled  to  have  personal 
judgment  docketed  against  defendant  when  he  has  exhausted  security 
of  mortgage. 

Beaffirmed  in  Howe  v.  Sears,  30  Utah,  348,  84  Pac.  1108. 

Court  of  Becord  has  Power  to  Correct  its  record  at  any  time  to 
make  it  accord  with  facts. 

Approved  in  Brownell  v.  Superior  Court,  157  Cal.  708,  109  Pac.  93, 
court  had  power  to  alter  judgment  entered  only  upon  "rough  min* 
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ntes"  bj  clerk;  San  Francisco  ▼.  Brown,  153  Cal.  649,  651,  96  Pac 
284,  holding  court  could  correct  judgment  entered  by  clerk  varying 
from  that  actually  rendered;  Ex  parte  Monckros  Yon  Vetsera,  7  Cal. 
App.  139,  93  Pac.  1037,  holding  court  could  vacate  oral  order  dis- 
charging prisoner  on  habeas  corpus;  Baine  v.  Lawlor,  1  Cal.  App.  486, 
82  Pac  689,  holding  court  could  set  aside  order  inadvertently  made; 
Frost  V.  Idaho  Irr.  Co.,  19  Idaho,  382,  114  Pac.  41,  holding  district 
court  could  set  aside  order  inadvertently  made  bringing  in  new  de- 
fendants. 

CondUBlon.of  Court  Tliat  Older  was  inadvertently  made  is  not 
subject  to  collateral  attack. 

Beaffirmed  in  Baine  v.  Lawlor,  1  CaL  App.  486,  82  Pac.  689. 

Entry  of  Judgment  is  BfflniBterial  I>aty  of  clerk. 

Approved  in  Hoover  v.  Lester,  16  Cal.  App.  153,  116  Pac.  383,  fol- 
lowing rule;  McMs^hon  v.  Hetch-Hetcby  etc.  By.  Co.,  2  Cal.  App.  402, 
84  Pac.  351,  setting  aside  judgment  entered  by  clerk  against  one 
joint  defendant  on  general  verdict  for  plaintiff. 

Making  and  Filing  of  Findings  of  fact  and  conclusions  of  law  con- 
stitute rendition  of  judgment. 

Beaffirmed  in  Baum  v.  Boper,  1  CaL  App.  437,  82  Pac.  391. 

Where  Findings  are  Waived  or  are  not  required,  entry  of  decision 
on  minutes  of  court  constitutes  rendition  of  judgment. 

Approved  in  Brownell  v.  Supei^ior  Court,  157  Cal.  707,  109  Pac.  93, 
holding  entry  by  clerk  on  "rough  minutes"  did  not  constitute  de- 
cision when  findings  and  decision  were  filed  later. 

Entry  of  Judgment  Nunc  Fro  Tunc.    See  note,  20  L.  B.  A.  144. 

Entry  or  Record  Necessary  to  Complete  Judgment  or  order.  See 
note,  28  L.  B.  A.  623. 

When  Statute  of  Ltmltations  Begins  to  Bon.  See  note,  86  Am.  St. 
Bep.  294. 

89  Cal.  492-600,  26  Pac.  1082,  PEOPLE  ▼.  BIBOLSI. 

Name  of  Thief  Need  not  be  Given  in  indictment  chargflng  offense 
of  receiving  stolen  goods. 

Approved  in  Curran  v.  State,  12  Wyo.  571,  76  Pac.  581,  following 
rule;  Semon  v.  State,  158  Ind,  58,  62  N.  E.  626,  upholding  indictment 
which  did  not  allege  name  of  thief  nor  person  from  whom  property 
was  received. 

89  Cal.  601-506,  26  Pac.  1077,  CLAUDIUS  v.  AGUIBBE. 

What  Constitutes  Immediate  Delivery  or  actual  change  of  possession 
of  personal  property  under  section  3440,  Civil  Code,  is  question  of 

fact. 

Approved  in  Bosenberg  Bros.  &  Co.  v.  Boss,  6  Qal.  App.  760,  93  Pac. 
286,  Freeman  v.  Hensley  (Cal.),  30  Pac.  792,  and  Simons  v.  Daly,  9 
Idaho,  93,  72  Pac.  508,  all  following  rule;  Boberts  v.  Burr  (Cal.),  54 
Pac.  852,  where  no  conflict  as  to  facts,  question  of  change  of  pos- 
session was  one  of  law  for  court. 

Where  Evidence  Is  Conflicting,  and  different  conclusions  might  be 
drawn,  finding  of  trial  court  is  conclusive. 

Approved  in  Houghton  Co.  v.  Kennedy,  8  Cal.  App.  782,  97  Pac. 
907,  and  Castle  v.  Sibley,  1  Cal.  App.  651,  82  Pac.  1068,  both  follow- 
ing rule. 
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89  CaL  522-^26^  26  Pac.  1081,  OODT  ▼.  MUXPHBT. 

Law  AppUcabto  to  All  Coiintlaa  of  Olaaa  authorized  by  Gonstitntion 
is  neither  local  nor  special  law. 

Approved  in  Johnson  v.  Gunn,  148  Cal.  749,  750,  84  Pac.  666,  067, 
upholding  act  applying  only  to  counties  of  thirty-seventh  class; 
Union  Ice  Co.  v.  Rose,  11  Cal.  App.  362,  104  Pac.  1008,  upholding  act 
creating  Los  Angeles  police  court;  In  re  Finley,  1  Cal.  App.  210,  81 
Pac.  1046,  upholding  law  imposing  death  penalty  on  life  prisoner  for 
assault  with  deadly  weapon;  Johnson  v.  Gunn  (Cal.  App.),  84  Pac. 
373,  County  Government  Act  of  1901,  section  184,  subdivision  13,  re- 
lating to  compensation  of  justice  of  peace  in  counties  of  twenty- 
seventh  class,  is  void;  Fleckenstein  v.  Placer  County  (CaL),  37  Pao. 
932,  holding  Statutes  of  1893,  page  453,  limiting  fees  of  constables,  is 
not  local  or  special  legislation. 

Distinguished  in  Ex  parte  Sohncke,  148  Cal.  266,  113  Am.  St.  Bep. 
236,  82  Pac.  958,  2  L.  B.  A.  (n.  s.)  813,  holding  void  law  fixing  in- 
terest on  chattel  mortgage  loans  on  specified  kinds  of  personal  prop- 
erty. 

89  CaL  626-636,  26  Pac.  1087,  SMITE  ▼.  80HULTZ. 

Written  Contract  for  Farming  upon  Shares,  purporting  to  be  lease, 
and  containing  mutual  covenants,  considered  and  held  not  to  create 
partnership. 

Approved  in  Hicks  v.  Post,  154  Cal.  27,  96  Pac.  880,  holding  contract 
for  agency  to  sell  real  estate  did  not  create  partnership;  Title  Insur* 
ance  &  Trust  Co.  v.  Grider,  162  Cal.  752,  94  Pac.  603,  holding  agree- 
ment whereby  one  party  appointed  another  his  exclusive  agent  to 
sell  and  manage  tract  of  land  did  not  create  partnership;  Bogers  v. 
Lawton,  162  Fed.  207,  holding  similar  contract  did  not  create  partner- 
ship. 

89  CaL  635-^3,  23  Am.  St.  Bep.  600,  26  Pac.  1097,  LEONABD  ▼. 
FLYNN. 

In  Ejectment,  Mere  Fact  That  Defendant  sunk  wells  with  knowl- 
edge of  plaintiff  and  without  objection  does  not  create  estoppel. 

Approved  in  Verdugo  Canyon  Water  Co.  v.  Verdugo,  152  Cal.  674, 
93  Pac.  1029,  holding  sinking  wells  by  defendant  with  passive  acquies- 
cence of  plaintiffs  did  not  estop  plaintiffs  to  quiet  title  to  land. 

Katnre  and  Elements  of  EstoppeL    See  note,  128  Am.  St.  Bep.  29. 

Limitations  Commence  to  Bun  Against  Purchaser  at  sheriff's  sale 
only  when  sheriff's  deed  is  delivered  to  him. 

Beaffirmed  in  Bobinson  v.  Thornton  (CaL),  31  Pac.  936. 

89  CaL  543-546,  26  Pac.  1099,  LEONABD  ▼.  FLYNN. 

Prior  Possession  of  Plaintiff  is  Suificient  Evidence  of  title  to  support 
action  of  ejectment. 

Approved  in  Stephens  v.  Hambleton  (Cal.),  47  Pac.  52,  nonsuit  in 
ejectment  properly  denied  where  plaintiffs  bought  property  from 
owner,  took  bond  for  deed,  and  occupied  it  for  two  years  before  de- 
fendants ousted  them. 

Establishment  of  Prima  Facie  Title  in  Ejectment  by  conveyances 
not  running  back  to  sovereignty,  or  common  source  of  title.  See  note, 
10  L.  B.  A.  (n.  s.)  407, 
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89  OaL  647-^662,  26  Pac.  1006,  LOTUS  ▼.  BUFELT. 

Termination  of  Contract  of  Employment  by  death  of  partj.  See 
note,  21  L.  B.  A.  (n.  e.)  919,  920. 

89  Cal.  662-^56,  26  Pac.  1084,  BAIBD  ▼.  MII.FOBI>  LAND  ETC.  CO. 
ConTeyance  of  Title  to  Standing  Timber  without  conveying  title  to 
land.     See  note,  55  L.  B.  A.  521. 

89  Cal.  657-^63,  26  Pac.  1103,  DTEB  ▼.  BBADLET. 

Miscellaneous. — Cited  in  Dyer  y.  Martin  (Gal.),  26  Pae.  1105,  com- 
panion ease. 

89  Cal.  564-C71,  26  Pac.  1093,  SWAIN  y.  BUBNETTE. 

ConTeyance  by  One  Party  Under  Oral  Agreement  for  exchange  of 
lands  is  such  part  performance  as  takes  agreement  from  statute  of 
frauds. 

Beaffirmed  in  Pearsall  v.  Henry,  153  Gal.  326,  95  Pac.  158. 

XJndelivered  Deed  as  Memorandum  to  satisfy  statute  of  frauds. 
See  note,  22  L.  B.  A.  273. 

Order  Befuslng  to  Modify  Judgment  is  not  appealable. 

Distinguished  in  Tuffree  y.  Stearns  Banchos  Go.  (Gal.),  54  Pac.  827, 
holding  appealable  order  denying  motion  to  correct  file-mark  on  judg- 
ment when  appeal  from  judgment  would  not  prevent  all  facts  on  which 
motion  was  based. 

89  Cal.  572-674,  26  Pac.  1080,  PEOPLE  ▼.  WEBSTEB. 

On  Trial  for  Assault  With  Deadly  Weapon,  witness  could  not  tes- 
tify as  to  facts  of  previous  disturbance  of  peace  by  defendanti  of 
which  witness  had  testified. 

Approved  in  People  v.  Smith,  9  Gal.  App.  650,  99  Pac.  1113,  holding 
in  murder  trial  defendant  could  not  be  cross-examined  as  to  his  habits 
with  lewd  women. 

Bight  to  Testify  to  Character  from  personal  knowledge.  See  note, 
22  L.  B.  A.  (n.  s.)  656. 

89  CaL  576-^683,  26  Pac.  1108,  BUTLEB  y.  HTLAND. 

Statute  of  Limitations  cannot  Bun  against  beneficiary  of  continuing 
voluntary  trust. 

Approved  in  Title  Insurance  etc.  Go.  ▼.  IngersoU,  158  Gal.  486,  111 
Pac.  365,  holding  statute  did  not  run  in  favor  of  husband  who  was 
trustee  of  continuing  trust  to  invest  wife's  money  until  repudiated 
by  him;  Gooney  v.  Glynn,  157  Gal.  587,  589,  108  Pac.  508,  holding 
action  to  enforce  trust  continuously  recognized  by  trustee  not  barred 
by  limitations;  Miller  v.  Ash,  156  Gal.  566,  105  Pac.  609,  holding  de- 
lay of  forty-five  years  did  not  bar  action  by  ward  against  guardian 
for  conversion  of  property  when  ward  had  no  knowledge  of  facts  to 
put  him  on  inquiry  as  to  repudiation  of  trust. 

Distinguished  in  Norton  v.  Bassett,  154  Gal.  418,  129  Am.  St.  Bep. 
162,  97  Pac.  897,  holding  statute  runs  against  beneficiaries  of  involun- 
tary trust  arising  upon  death  of  voluntary  trustee. 

80  Cal.  583-589,  26  Pac.  1070,  DENNIS  v.  STBASSBUBOEB. 

For  Purchaser  to  Becover  Back  Money  paid  for  real  estate,  he  must 
allege  and  prove  he  has  performed  all  conditions  on  his  part,  and  that 
Tender  is  in  default. 
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Approved  in  Poxley  v.  Rich,  35  Utah,  178,  99  Pac.  672,  following 
rule;  Gennelle  v.  Bonlals,  48  Wash.  313,  93  Pac.  423,  holding  seller 
of  personaltj  under  conditional  sale  could  not  recover  property  for 
default  of  buyer  in  payment  caused  by  default  of  seller  in  refusing 
to  give  title  free  of  lien. 

Where  Oovenants  of  Parties  to  Agreement  are  mutual  and  depend- 
ent, neither  can  put  other  in  default  without  tender  of  performance. 

Approved  in  Hooe  v.  O'Callahan,  10  Cal.  App.  571,  103  Pac.  176, 
holding  failure  to  tender  deed  under  contract  to  convey,  containing 
mutual  covenants,  barred  action  thereon. 

Memorandum  of  Contract  Whereby  Vendor  agrees  to  sell  real  estate 
need  only  be  signed  by  him  to  render  it  binding  on  him. 

BeafSrmed  in  Silva  v.  Desky,  13  Haw.  310. 

89  OaL  690-593»  26  Pac.  1092,  HTBE  v.  BOTLE. 

Trial  Jndge  can  Amend  BUI  of  Exceptions  prepared  by  parties  to 
make  it  conform  to  facts. 

Approved  in  Harden  v.  Card,  14  Wyo.  493,  85  Pac.  249,  holding 
where  bill  was  presented  in  imperfect  state  on  last  day  possible,  court 
could  permit  its  correction  and  sign  as  though  properly  presented  in 
required  time. 

Miscellaneous.— Cited  in  Hyde  v.  Boyle,  105  Cal.  102,  38  Pac.  643, 
on  another  appeal;  Green  v.  Thornton,  8  Cal.  App.  162,  96  Pac.  383, 
historically  referring  to  principal  case. 

89  Oal.  59S-«97,  26  Pac.  1103,  HELM  v.  WILSON. 

In  Action  for  Ejectment,  Where  It  Appears  plaintiff  owns  land,  fact 
that  defendant  has  placed  improvements  on  it  does  not  affect  right 
of  recovery. 

Approved  in  Eshleman  v.  Malter,  101  Cal.  235,  35  Pac.  860,  applying 
rule  in  suit  to  quiet  title. 

89  CaL  597--699,  27  Pac.  66,  NEWMAN  ▼.  DUANE. 

Where  Object  of  Quiet  Title  Suit  is  to  recover  possession,  defendant 
setting  up  title  by  adverse  possession  is  entitled  to  jury  trial. 

Approved  in  Kenny  v.  McKenzie,  25  S.  D.  489,  127  N.  W.  599,  and 
Burleigh  v.  Hecht,  22  S.  D.  308,  117  N.  W.  370,  both*  following  rule; 
Stockton  V.  Oregon  Short  Line  R.  Co.,  170  Fed.  632,  holding  jury  trial 
was  matter  of  right  where  legal  issue  was  presented  in  suit  to  quiet 
title;  Atkinson  v.  Crowe  etc.  Co.,  80  Kan.  166,  102  Pac.  52,  in  action 
to  settle  disputed  title  and  recover  possession  of  land,  either  party 
had  right  to  jury  trial,  regardless  of  form  of  action. 

Distinguished  in  McNeil  v.  Morgan,  157  Cal.  378,  108  Pac.  70,  hold- 
ing jury  trial  properly  denied  to  intervener  in  quiet  title  suit;  Smith 
Oyster  Co.  v.  Darbee  &  Immel  Oyster  etc.  Co.,  149  Fed.  559,  and 
Davis  V.  Judson,  159  Cal.  126,  113  Pac.  150,  both  holding  jury  trial 
properly  denied  where  action  to  quiet  title  presented  only  equitable  is- 
sues; Shields  v.  Johnson,  10  Idaho,  482,  79  Pac.  393,  where  action  was 
brought  by  party  in  possession  to  quiet  his  title  to  leasehold  estate, 
neither  party  was  entitled  to  jury  trial;  Costello  v.  Scott,  30  Nev.  64, 
93  Pac.  4,  holding  right  to  jury  trial  of  legal  issues  in  suit  to  dissolve 
partnership  waived  by  failure  to  demand  it. 

Eifect  of  Legal  Remedy  upon  Equitable  Jurisdiction  to  remove  cloud 
on  title.    See  note,  12  L.  B.  A.  (n.  s.)  73. 
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89  Oal.  590-601,  27  Pae.  168,  DEARDOBFF  ▼.  OUASAKTT  AIUTUAL 
ACCIDENT  ASSOCIATION. 

Oomplaint  on  Ufe  Inanrance  Policy  issued  on  mutual  assessment 
plan,  which  merely  alleges  absolute  insurance  in  certain  sum,  does 
not  state  cause  of  action. 

Distinguished  in  Himmelein  ▼.  Supreme  Council  (Cal.)i  33  Pac.  1132, 
complaint  on  benefit  certificate  alleging  that  by  its  terms  and  condi- 
tions defendant  had  promised  to  pay  plaintiff  certain  sum,  and  that 
plaintiff  had  performed  all  conditions,  stated  cause  of  action;  Reed 
y.  Ancient  Order  of  Red  Cross,  8  Idaho,  413,  69  Pac.  128,  action  at 
law  lay  on  certificate  of  membership,  providing  association  would  pay 
out  of  mortuary  assessment  amount  of  one  assessment  on  membership, 
not  exceeding  two  thousand  dollars. 

89  Cal.  602-606,  26  Pac.  1071,  WATT  ▼.  SMITH. 

Act  Providing  Certain  Belativea  of  persons  adjudged  insane  shall 
support  them,  if  having  ability  to  do  so,  construed. 

Approved  in  State  Commission  in  Lunacy  v.  Eldridge,  7  Cal.  App. 
304,  94  Pac.  599,  holding  act  valid;  Richardson  v.  Stuesser,  126  Wis. 
73,  103  N.  W.  264,  69  L.  R.  A.  829,  holding  husband  not  liable  for  sup- 
port of  wife  committed  to  insane  asylum  in  absence  of  statute  requir- 
ing it. 

89  CaL  606-610,  27  Pac.  157,  MOWEY  ▼.  BAABE. 

Where  Publication  in  Regard  to  Plaintiff  is  false  and  malicious  and 
calculated  to  injure  him,  he  is  entitled  to  damages. 

Approved  in  Paxton  v.  Woodward,  31  Mont.  214,  107  Am.  St.  Rep. 
416,  78  Pac.  219,  holding  plaintiff  entitled  to  damages  for  unprivi- 
leged publication  which  tended  to  injure  defendant  as  teacher. 

Defendant  Charged  With  Libel  may  show  by  his  own  testimony  he 
was  not  actuated  by  ill-will. 

Reaffirmed  in  Dorn  v.  Cooper,  139  Iowa,  753,  118  N.  W.  36. 

Bight  of  One  to  Testify  as  to  His  Intent.  See  note,  23  L.  R.  A. 
(n.  s.)  392. 

Where  Newly  Discovered  Evidence  is  merely  cumulative,  and  party 
moving  for  new  trial  on  such  ground  makes  no  showing  of  diligence, 
new  trial  should  not  be  granted. 

Approved  in  Hall  v.  Jenseui  14  Idaho,  174,  93  Pac.  965,  holding  new 
trial  properly  defied. 

Cumulative  Evidence  as  (Ground  for  New  Trial.  See  note,  14  L.  B. 
A.  609. 

Justification  in  Slander  and  Libel.    See  note,  91  Am.  St.  Rep.  294. 

Truth  as  Defense  to  Libel  or  Slander.    See  note,  21  L.  R.  A.  505. 

89  Cal.  613-617,  26  Pac.  1094,  BUBDELL  v.  TATLOB. 
Competency  of  Witnesses  to  Handwriting.    See  note,  63  L.  R.  A.  975. 

89  Cal.  617-623,  26  Pac.  1101,  NICHOLSON  v.  TABPET. 

Bights  of  Parties  to  Written  Contract  must  be  ascertained  from  its 
terms,  and  if  lost,  evidence  of  intention  of  parties  in  making  it  is 
inadmissible. 

Approved  in  Capell  v.  Fagan,  30  Mont.  512,  514,  77  Pac.  56,  proof 
of  negotiations  inadmissible  as  evidence  to  establish  terms  of  lost 
contract;  Scurry  v.  Seattle,  56  Wash.  3,  134  Am.  St.  Rep.  1092,  104 
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Pae.  1130,  holding  lost  writing. not  proved  when  party  seeking  to  prove 
it  could  not  remember  even  its  substance. 

Miscellaneous. — Cited  in  Cassin  v.  Nicholson,  154  Cal.  499,  98  Pao. 
191,  referring  historically  to  principal  case. 

89  Cal.  623--631,  26  Pac.  1106^  HABORO  ▼.  fiODGBON. 

In  Action  to  Abate  Nnisance  caused  by  obstruction  of  public  way, 
complaint  which  by  necessary  implication  avers  special  injury  to  plain- 
tiff is  sufficient  in  absence  of  sp'ecial  demurrer. 

Approved  in  City  Store  v.  San  Jose-Los  Gates  etc.  By.  Co.,  150  Cal. 
279,  88  Pac.  978,  holding  complaint  to  abate  railroad  on  street  as  nui- 
sance did  not  sufficiently  allege  special  injury  to  plaintiff;  Brown  v. 
Bea,  150  Cal.  174,  88  Pac.  714,  private  owner  could  maintain  suit  to 
abate  as  nuisance  railway  occupying  street  and  obstructing  access  to 
his  property;  Donahue  v.  Stockton  Gas  etc.  Co.,  6  Cal.  App.  280,  92 
Pac.  198,  holding  complaint  to  abate  public  nuisance  contained  suffi- 
cient averment  of  special  injury  to  plaintiff;  McLean  v.  Llewellyn 
Iron  Works,  2  Cal.  App.  348,  349,  83  Pac.  1084,  1065,  holding  private 
owner  could  maintain  suit  to  abate  obstruction  occupying  one-half  of 
street  opposite  his  property;  Storm  v.  City  of  Butte,  35  Mont.  395,  89 
Pac.  727,  upholding  complaint  against  city  for  injury  caused  by  ice 
on  sidewalk  as  sufficiently  averring  city's  negligence. 

89  Cal.  632-636,  27  Pac.  67,  HEALD  V..HENDY. 

Interest  can  be  Allowed,  Under  Section  1917,  OIyU  Code,  only  on 
ascertained  balance  on  settlement  of  account  from  date  of  settlement. 

Approved  in  Erickson  v.  Stockton  etc.  B.  B.  Co.,  148  Cal.  208,  82 
Pac.  961,  and  Grangers'  Union  v.  Ashe,  12  Cal.  App.  759,  108  Pae.  534, 
both  following  rule;  Hooper  v.  Patterson  (Cal.),  32  Pac.  515,  interest 
could  be  allowed  on  damages  in  injunction  suit  only  from  date  they 
were  liquidated. 

IdAbility  of  Principal  for  Unauthorized  acta  of  agent.  See  note,  88 
Am.  St.  Bep.  783. 

89  Cal.  636-637,  27  Pac  56,  HUNT  ▼.  MAIJ>ONADO. 

Guardian  of  Minor  ia  Personally  Liable  for  services  of  attorney  em- 
ployed by  him  in  course  of  performance  of  his  duties. 

Appi-oved  in  Lothrop  v.  Duffield,  134  Mich.  487,  96  N.  W.  578,  fol- 
lowing rule;  Davidson  v.  Wampler,  29  Mont.  67,  74  Pac.  84,  holding 
void  mortgage  by  guardian  of  ward's  estate  when  court  had  no  power 
to  give  order  permitting  mortgage. 

Criticised  in  McCoy  v.  Lane,  66  Neb.  851,  92  N.  W.  1012,  holding 
guardian  could  bind  estate  of  ward  by  contract  for  services  reason- 
ably necessary  to  preserve  ward's  estate. 

Common-law  Powers  of  Guardians.    See  note,  89  Am.  St.  Bep.  282. 

89  OaL  638-642,  27  Pac.  57,  KUBLI  ▼.  HAWKETT. 

Trial  Court  has  Power  to  Dismiss  Action  for  want  of  prosecution. 

Approved  in  Gray  v.  Times-Mirror  Co.,  11  Cal.  App.  160,  lt)4  Pac. 
482,  following  rule. 

Burden  is  on  Plaintiff  to  Urge  hearing  of  demurrer. 

Approved  in  Gray  v.  Times-Mirror  Co.,  11  Cal.  App.  163,  104  Pac. 
484,  following  rule;  Miller  v.  Queen  Ins.  Co.,  2  Cal.  App.  269,  83  Pae. 


89  Cal.  638-642    N0TS3  ON  CALIFOBNIA  BEP0BT8.  622 

288,  holding  burden  is  on  moving  party  to  urge  all  ateps  noeaasarj  for 
new  trial. 

Appeal  Does  not  Lie  from  Order  refusing  to  set  aside  appealable 
judgment  or  order. 

Beaffirmed  in  Green  v.  Thatcher,  31  Colo.  364,  72  Pae.  1079,  and  Hose 
T.  Den  (CaL),  80  Pac.  1104. 
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90  Cal.  1-10,  27  Pac.  52,  BRADY  ▼.  BUBKE. 

Until  Judgment  is  Entered,  trial  court  retains  complete  jurisdiction 
of  action,  of  which  it  cannot  be  devested  by  unauthorized  appeal. 

Approved  in  Ex  parte  Monckros  Von  Vetsera,  7  Gal.  App.  139,  93 
Pac.  1037,  following  rule;  Brownell  v.  Superior  Court,  157  Cal.  708,109 
Pae.  93,  holding  court  may  amend  conclusions  of  law  so  as  to  point 
to  different  judgment  until  entry  of  judgment;  Deere  &  Weber  Co.  v. 
Hinckley,  20  S.  D.  362,  106  N.  W.  139,  where  order  attempted  to  be 
appealed  from  is  clearly  not  appealable  order,  court  may  so  declare, 
and  hold  appeal  ineffectual  for  any  purpose. 

Where  Street  Work  is  not  Oompleted  within  time  fixed  by  contract, 
and  order  of  supervisors  granting  extension  is  not  made  until  after 
expiration'  of  contract  time,  contractor  acquires  no  valid  lien  upon 
property,  and  sherifPs  deed,  upon  foreclosure,  vests  no  title  in  pur- 
chaser. 

Reaffirmed  in  Palmer  v.  Burnham  (Cal.),  47  Pac.  600. 

A  Title  to  Land  Under  Judgment  of  foreclosure  of  street  assess- 
ment lien  relates  back  to  date  of  original  liens  foreclosed. 

Reaffirmed  in  Purser  v.  Cady  (Cal.),  49  Pac.  181. 

Superiority  of  Lien  of  Local  Assessment  over  prior  lien.  See  notOi 
36  L.  B.  A.  376,  378. 

Entry  or  Becord  Kecessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  630. 

90  OaL  10-15,  27  Pac.  159,  ^,  NILES  ▼.  EDWABD6. 

Where  Judgment  for  Defendant  in  Action  for  damages  for  con- 
version is  reversed  on  appeal,  judgment  for  plaintiff  for  highest 
market  value  of  property  between  time  of  conversion  and  verdict 
cannot  be  ordered,  unless  findings  also  find  that  action  was  prosecuted 
with  reasonable  diligence. 

Distinguished  in  Clapp  v.  Yatcher,  9  Cal.  App.  467,  99  Pac.  551, 
where  plaintiff,  as  beneficiary,  sues  involuntary  trustee  for  proceeds 
of  sale  of  trust  property,  measure  of  damages  is  amount  of  proceeds 
with  interest,  under  Civil  Code,  section  2237. 

ConTonion  of  Fledged  Property  by  invalid  sale.  See  note,  43  L.  B. 
A.  744. 

(623) 
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90  OaL  16-22;  27  Pac.  22,  EGAN  ▼.  EQAN. 

Clerical  Mlsprlaiona  in  a  Judgment  can  be  corrected  at  any  time  by 
order  of  court. 

Approved  in  Forrester  v.  Lawler,  14  Cal.  App.  173,  111  Pac.  285, 
court  may  allow  amendments,  regardless  of  lapse  of  time,  where  record 
as  entered  by  clerk  fails  to  conform  to  judgment  rendered  by  court. 

Distinguished  in  San  Francisco  v!  Brown,  153  Cal.  649,  551,  96  Pac. 
283,  284,  where  clerk  entered  judgment  entirely  different  from  what 
court  had  rendered. 

Judicial  Errors  can  be  Bemadlad  only  through  motion  for  new  trial, 
or  on  appeal. 

Approved  in  Forrester  v.  Lawler,  14  Cal.  App.  174,  111  Pac.  285, 
Mann  v.  Mann,  6  Cal.  App.  612,  613,  92  Pac.  741,  742,  and  Worth  v. 
Emerson,  3  Cal.  App.  160,  85  Pac.  664,  all  following  rule. 

Under  Code  of  Civil  Procedure,  Section  473,  court  may  relieve  party 
from  judgment  taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,  provided  application  therefor  is  made 
within  reasonable  time,  not  to  exceed  six  months. 

Approved  in  Hynes  v.  Barnes,  30  Mont.  28,  75  Pac.  524,  holding  that 
district  court,  prior  to  appeal,  has  power  to  correct  its  judgments  "in 
certain  particulars.*' 

90  Cal.  22-25,  27  Pac.  60,  FIBST  BAPTIST  CHUBCH  ▼.  BBANHAM. 

Trustees  of  Corporation  De  Facto  may  sue  in  its  corporate  name, 
until  its  existence  is  called  in  question  by  direct  proceeding  of  attor* 
ney  general. 

Approved  in  Cumberland  Telegraph  etc.  Co.  v.  Louisville  Home  Tele- 
phone Co.,  114  Ky.  898,  72  S.  W.  6,  following  rule;  Creditors'  Union 
V.  Lundy,  16  Cal.  App.  571,  117  Pac.  626,  holding  secondary  evidence 
of  incorporation  of  assignee  of  note  sufficient  to  show  its  de  facto 
incorporation;  Beclamation  District  v.  McPhee,  13  Cal.  App.  388,  109 
Pac.  1108,  where  de  facto  existence  is  shown,  corporation's  right  to 
exist  can  be  determined  only  upon  quo  warranto  proceedings. 

90  Cal.  25-36,  25  Am.  St.  Bep.  92,  27  Pac  26,  SMITH  Y.  DAVIS. 

Where  Trust  Deed  Bespecting  Land  in  Another  State,  executed  in 
this  state,  provides  that  if  trustee  named  therein  fail  or  refuse  to 
accept,  new  trustee  may  be  appointed  by  court  of  competent  jurisdic- 
tion, court  of  this  state  acquiring  jurisdiction  of  parties  may  appoint 
new  trustee  where  trustee  named  refuses  to  act. 

Approved  in  Estate  of  Tessier,  2  Cof .  Prob.  368,  holding  that  a  trust 
will  not  be  permitted  to  fail  for  want  of  trustee. 

Jurisdiction  of  Equity  Over  Suits  affecting  realty  in  another  state 
or  country.    See  note,  69  L.  B.  A.  680,  681. 

90  CaL  37-41,  27  Pac.  61,  SCHMIDT  v.  MABKET  ST.  B.  B.  CO. 

Published  Notice  of  Street  Work,  containing  whole  of  resolution  for 
improvement,  and  date  and  fact  of  its  passage,  is  not  rendered  defec- 
tive by  omission  to  make  formal  reference  to  resolution  for  further 
particulars. 

Approved  in  Owens  v.  City  of  Marion,  127  Iowa,  475,  103  N.  W.  383, 
it  is  not  necessary  that  notice  of  special  assessment  for  street  im- 
provement specify  time  when  objection  thereto  will  be  heard. 
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00  OaL  41-43^  27  Pac.  62,  PEOPLE  ▼.  BABBT. 

It  la  Error  to  Instruct  That  Jury  might  find  defendant  guilty  of 
lesser  crime  than  that  charged,  where  evidence  tends  to  show  he  was 
guilty  of  crime  charged,  or  of  no  offense  at  all. 

Approved  in  Republic  of  Hawaii  v.  Kapea,  11  Haw.  311,  where  no 
evidence  upon  which  jury  can  find  defendant  guilty  of  lesser  degree 
of  offense  than  charged,  not  error  to  charge  that  jury  should  find  him 
guilty  of  offense  charged  or  find  not  guilty;  State  v.  Kapelino,  20  S. 
D.  598,  108  N.  W.  339,  where  offense  charged  not  divided  into  degrees, 
court  not  required  to  charge  as  to  offense  that  might  be  included  in 
charge  made,  but  which  evidence  will  not  warrant;  State  v.  McPhail, 
39  Wash.  204,  81  Pac.  685,  where  there  is  evidence  proving  inferior 
degree  of  crime  than  charged  in  information,  court  must  submit  it  by 
proper  instructions,  but  if  no  testimony  proving  lesser  crime,  court 
not  required  to  submit  it. 

00  Gal.  43-48,  27  Pac.  48,  JACOBS  ▼.  WALKEB. 

Fact  That  School  Land  Mostly  Oovered  with  timber  and  more  valu- 
able therefor  than  for  agriculture,  and  will  not  produce  average  crop 
when  cleared,  does  not  render  it  unsuitable  for  cultivation  within 
meaning  of  Constitution,  if  land  or  some  portion  of  it  is  suitable  for 
cultivation. 

Approved  in  Sanford  v.  Maxwell,  3  Cal.  App.  246,  84  Pac.  1002,  fol- 
lowing rule;  Bobinson  v.  Eberhart,  148  Cal.  499,  83  Pac.  454,  holding 
it  is  question  of  fact  whether  state  land  applied  for  is  suitable  for 
cultivation  within  meaning  of  Constitution. 

Land  may  be  Valnable  for  Timber  upon  it,  and  also  valuable  for 
agricultural  purposes  after  it  is  cleared. 

Approved  in  Bobinson  v.  Eberhart,  148  Cal.  500,  83  Pac.  454,  holding 
clearing  land  of  timber  an  ordinary  farming  ^process. 

In  Action  to  Determine  Bight  to  Pnrchase  school  lands  between  ad- 
verse claimants,  court's  judgment  is  limited  to  land  in  contest. 

Approved  in  Kleinsorge  v.  Burgbacher,  6  Cal.  App.  353,  92  Pac.  202, 
jurisdiction  exercised  by  court  to  which  contest  is  referred  is  special 
and  limited,  and  is  derived  from  and  restricted  to  matters  embraced 
in  order  of  reference. 

Miscellaneous. — Cited  in  Jacobs  ▼.  Walker  (Cal.)>  33  Pac.  91,  on 
another  appeal. 

00  Oal.  49-64,  27  Pac  40,  BEDIKOTON  ▼.  OOBNWELL. 

Corporatioii  cannot  Extend  Bights  of  subrogated  stockholder  be- 
yond statutory  period  by  paying  him  promissory  note  of  corporation. 

Approved  in  O'Neill  v.  Quarnstrom,  6  Cal.  App.  473,  92  Pac.  392, 
liability  of  stockholder  relates  to  original  debt  of  corporation  upon 
which  he  is  chargeable,  and  giving  of  a  note,  as  evidence  of  debt, 
by  which  debt  is  renewed,  cannot  extend  liability  of  stockholder 
or  prevent  statute  from  running. 

Statute  of  Limitations  in  Actions  against  corporate  officers  and 
stockholders.     See    note,   96   Am.    St.   Bep.    976. 

Subrogation  is  Allowed  Whenever  One  Party,  not  mere  volunteer, 
for  his  own  protection,  pays  debt  for  which  another  is  primarily 
answerable,  and  which,  in  equity  and  good  conscience,  should  have 
been  discharged  by  latter. 

II  Oal.  Notfia^-40 
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Approved  in  Albert!  t.  Moore,  20  Okl.  89,  93  Pae.  648,  14  L.  B. 
A.  (n.  B.)  1036,  following  rale;  Brinckerhoff  ▼.  Holland  Trust  Co., 
159  Fed.  200,  agent  whx>  is  negligent  in  management  of  principal's 
property  and  who  is  compelled  to  reimburse  him  will  be  subrogated 
to  rights  of  principal  against  one  primarily  causing  loss,  unless  he 
was  not  merely  negligent,  but  his  conduct  was  such  that  he  was 
not  entitled  to  consideration  of  court  of  equity. 

Distinguished  in  Tule  v.  Bishop  (Cal.),  62  Pac.  70,  under  Giyil 
Code,  section  1473,  indorser  of  corporation's  note,  who  paid  same 
and  took  assignment  thereof  from  payee,  cannot  maintain  action 
thereon,  since  debt  was  extinguished,  thus  differing  from  enforce- 
ment of  statutory  liability  of  stockholder  for  such  debt;  Carstenbrook 
V.  Wedderien,  7  Cal.  App.  469,  94  Pac.  373,  where  parties  attach 
property  secured  by  chattel  mortgage  and  are  compelled  to  pay 
mortgage  debt,  and  mortgagee  thereupon  cancels  mortgage,  they  are 
not  entitled  to  equitable  subrogation  to  cancel  release  and  foreclose 
mortgage  where  no  equitable  facts  appear  to  warrant  it. 

Bight  of  Subrogation.    See  note,  99  Am.  St.  Bep.  505. 

Effect  of  Payment  of  Debt  by  Volunteer  or  stranger  to  original 
nndertaking.    See  note,  23  L.  B.  A.  125,  127. 

90  Oal.  64-67,  25  Am.  St  Bep.  100,  27  Pac.  30,  DOBE  ▼.  THOEN- 
BUBGH. 

Code  of  Oiyil  Procedure,  Section  343,  applies  to  all  suits  in  equity 
and  law  not  otherwise  provided  for,  and  hence  applies  to  action 
on   foreign   judgment. 

Cited  in  Meigs  v.  Pinkham,  159  Cal.  Ill,  112  Pac.  886,  arguendo. 

90  CaL  72-74,  27  Pac.  64,  QUSL  ▼.  DBIVEB. 

Where  Ultimate  Facts  are  Found  which  support  judgment,  no  find- 
ing of  probative  facts  which  may  tend  to  establish  that  ultimate 
facts  were  found  against  evidence  can  overcome  finding  of  ultimate 
facts. 

Approved  in  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97 
N.  W.  862,  following  rule;  People  v.  McCue,  150  Cal.  199,  88  Pac. 
901,  if  findings  of  fact  are  reasonably  susceptible  of  such  construc- 
tion as  will  support  judgment,  they  must  receive  that  construction 
rather  than  one  which  will  not  support  it;  Jules  Levy  &  Bro.  v. 
Mautz,  16  Cal.  App.  669,  117  Pac.  937,  applying  rule  in  action  for 
breach  of  contract  for  purchase  of  goods  for  period  of  years;  Vasey 
V.  Campbell,  4  Cal.  App.  454,  88  Pac.  509,  findings  as  to  ultimate 
facts  control  as  against  findings  of  probative  facts. 

90  Cal.  78-BS,  27  Pac  24,  BAYNEB  ▼.  JONES. 

Pendency  of  Appeal  from  Judgment  does  not  affect  jurisdiction 
of  court  below  to  hear  and  pass  upon  motion  for  new  trial. 

Distinguished  in  United  Bys.  Co.  v.  Corbin,  109  Md.  57,  71  Atl. 
132,  under  Maryland  law,  final  judgment  cannot  be  entered  until 
after  motion  for  new  trial  is  determined,  if  within  time  allowed  for 
such  motion,  and  hence  no  such  question  could  arise  under  Mary- 
land law  as  that  in  principal  case. 

90  Cal.  84-89,  27  Pac.  58,  OABBIE  ▼.  OLOVEBDALE  ETC.  OOM- 
MEBCIAIi   CO. 

Measure  of  Damages  In  Action  of  trover  for  conversion  of  interest 
of   one  partner  in  partnership  property  is   value  of  his   undivided 
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share  in  property  converted,  irrespectiye  of  question  of  solvenej  of 
partnership,  and  of  state  of  partnership  accounts. 

Approved  in  Doll  v.  Hennessy  Mercantile  Co.,  33  Mont.  89,  SI 
Pac.  627,  following  rule. 

Under  Action  on  Alleged  Invalidity  of  contract  of  sale,  court' 
may  allow  complaint  to  be  so  amended  as  to  state  all  grounds  upon 
which  it  is  claimed  such  contract  is  invalid. 

Approved  in  Baley  v.  Raymond  Bros.  Clarke  Co.,  73  Neb.  504,  103 
N.  W.  60,  amendment  is  permissible  which  does  not  change  cause 
of  action,  but  merely  sets  forth  new  assignment  or  breach  springing 
from  original  cause. 

90  OaL  96-101,  27  Pac.  29,  SMITH  T.  BUTTNEB. 

Negligence  may  b«  Charged  in  Ctoneral  Terms,  stating  that  act 
was  negligently  done  without  stating  particular  omission  which 
rendered  act  negligent. 

Approved  in  Forquer  v.  North,  42  Mont.  280,  112  Pac.  441,  if  doing 
of  or  failing  to  do  certain  acts,  under  certain  circumstances,  con- 
stitutes negligence,  it  is  sufficient,  after  specifying  acts  or  omissions, 
to  say  that  they  were  negligently  done,  or  that  defendant  negli- 
gently failed  to  do  them. 

Distinguished  in  Pnllen  v.  City  of  Butte,  38  Mont.  195,  99  Pac.  290, 
21  L.  B.  A.  (n.  s.)  42,  pleader  must  set  out  acts  or  omissions  of  de- 
fendant upon  which  he  bases  right  to  recover,  and  shoald  show 
that  they  occurred  through  negligence  of  defendant;  and  allegation 
that  city  negligently  placed  sidewalks  in  defective  condition  and 
permitted  them  so  to  remain  was  bare  legal  conclusion. 

Although  Pleading  may  Oharge  Negligence  in  general  terms,  with- 
out stating  particular  omission,  nevertheless  it  must  appear  from 
facts  averred  that  alleged  negligence  caused  or  contributed  to  injary. 

Approved  in  Stein  v.  United  Railroads,  159  Cal.  370,  113  Pac.  664, 
Fisher  v.  Western  Fuse  etc.  Co.,  12  Cal.  App.  747,  108  Pac.  663,  and 
McGehee  v.  Schiffman,  4  Cal.  App.  53,  87  Pac.  291,  all  following 
rule;  Cary  v.  Los  Angeles  By.  Co.,  157  Cal.  603,  108  Pac.  684,  while 
it  is  permissible  to  charge  negligence  in  general  terms,  it  is  never- 
theless necessary  to  specify  particular  acts  alleged  to  have  been, 
negligently  done. 

Distinguished  in  Rathbum  v.  White,  157  Cal.  254,  107  Pac.  311, 
although  failure  to  aver  causal  connection  between  omission  and 
injury  was  defect,  the  pleading  could  properly  be  cured  by  amend- 
ment in  advance  of  another  trial,  upon  leave. 

Sufllclency  of  (general  Allegations  of  negligence.  See  note,  59  L. 
B.  A.  212,  213. 

In  Oonstrulng  Pleadings  Before  Jndgmont,  it  is  presumed  that 
pleader  has  stated  his  case  in  most  favorable  manner  to  himself, 
and  where  he  fails  to  make  more  specific  statement  in  certain 
particular,  it  will  be  presumed  that  such  a  statement  would  have 
weakened  his  case. 

Approved  in  Witham  v.  Blood,  124  Iowa,  699,  100  N.  W.  559, 
nothing  will  be  assumed  in  favor  of  pleader  which  is  not  averred, 
or  may  not,  upon  liberal  and  fair  interpretation,  be  implied  from  his 
averments. 

Liability  of  Landlord  for  Injury  to  Tenant  from  defect  in  premisea. 
See  note,  34  L.  B.  A.  830. 
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MiscellaneouB. — Cited  in  Bianchi  ▼.  Del  Valle,  117  La.  592,  42 
8o.  150,  construing  Civil  Code,  article  2694,  relative  to  duty  of 
landlord  to  make  repairs. 

90  Oal.  101-106,  27  Pac.  49,  AOASSIZ  ▼.  SITPEBIOB  COUBT. 

Prohibition  will  not  Lie  to  Bestraln  plaintiff  from  proceeding 
mth  intermediate  question,  such  as  validity  of  attachment  or  juris- 
diction  of   court,  there  being   a   remedy   by   appeal. 

Approved  in  Lightner  Mining  Co.  v.  Superior  Court,  14  Cal.  App. 
650,  651,  112  Pac.  912,  913,  where  property  of  nonresidents  is  at- 
tached in  action  on  stock  subscription,  prohibition  will  not  lie  to 
restrain  plaintiff  from  proceeding,  upon  ground  that  action  is  one 
in  which  no  attachment  will  lie;  Lange  v.  Superior  Court,  11  Cal. 
App.  6,  103  Pac.  910,  in  case  of  execution  of  judgment  for  con- 
tempt for  violation  of  injunction,  where  eourt  acted  within  jurisdic- 
tion; Hubbard  v.  Justice's  Court,  5  Cal.  App.  91,  92,  89  Pac.  865, 
denying  prohibition  where  inferior  court  committed  error  in  taking 
jurisdiction;  Johnston  v.  Superior  Court,  4  Cal.  App.  92,  87  Pac.  212, 
where  erroneous  holding  of  trial  court  as  to  whether  certain  matters 
of  heirship  and  degree  of  kinship  in  probate  case  were  relevant  to 
main  inquiry,  either  as  pleading  or  proof,  was  held  mere  error  re- 
viewable and  correctible  through  ordinary  remedy  of  appeal;  Cross 
V.  Superior  Court,  2  Cal.  App.  344,  83  Pac.  814,  in  case  of  proceed- 
ings to  enforce  collateral  inheritance  tax;  State  v.  Morse,  27  TJtah, 
340,  75  Pac.  741,  where  action  was  sought  to  restrain  criminal  pro- 
ceedings upon  questions  arising  under  statutory  rule  providing  that 
magistrate,  when  complaint  is  before  him,  charging  crime,  must 
examine  complaint  under  oath. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  960. 

90  CaL  105-109,  27  Pac  56,  OABNIEB  y.  POBTEB. 

One  Setting  Fire  to  Brush  on  His  Own  Iiand,  solely  for  purpose 
of  preparing  same  for  plow,  and  intending  to  control  fire,  and  who 
uses  due  care  and  diligence  to  control  it,  not  guilty  of  illegal  act 
under  Penal  Code,  section  384,  and  Political  Code,  section  3344. 

Approved  in  McVay  v.  Central  California  Ins.  Co.,  6  Cal.  App.  187, 

91  Pac.  746,  where  evidence  conflicts  as  to  whether  wind  was  blow- 
ing toward  plaintiff's  land  when  fire  started,  it  cannot  be  said,  as 
matter  of  law,  that  defendant  was  not  negligent  in  starting  fire. 

Liability  for  Setting  Fires  which  spread  to  property  of  others. 
See  note,  21  L.  B.  A.  262. 

90  OaL  110-121,  25  Am.  St.  Bep.  102,  27  Pac.  36,  PACIFIC  FACTOB 
CO.  v.  ADLEB. 

Where  It  can  be  Shown  That  Contract,  not  on  its  face  void  as 
oeing  in  restraint  of  trade,  formed  part  of  scheme  to  establish  mon- 
opoly; it  is  void. 

Approved  in  Grogan  v.  Chaffee,  156  Cal.  613,  105  Pac.  747,  27  L. 
B.  A.  (n.  8.)  395,  Benicia  Agricultural  Works  v.  Estes  (Cal.),  32  Pac. 
940,  State  v.  Standard  Oil  Co.,  218  Mo.  350,  116  S.  W.  1009,  and 
Anderson  v.  Shawnee  Com.  Co.,  17  Okl.  245,  87  Pac.  319,  all  fol- 
lowing rule;  Hunt  v.  Biverside  Co-operative  Club,  140  Mich.  543,  112 
Am.  St.  Bep.  420,  104  N.  W.  42,  though  contracts,  considered  by 
themselves,  are  legal,  they  may  be  merely  steps  to  effect  accom- 
plishment of  illegal  object,  and  for  that  reason  illegal. 
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Distinguished  in  California  Baisin  Growers'  Assn.  ▼.  Abbott,  160  Cal. 
60S,  117  Pac.  771,  discussing  question  as  to  whether  raisin  growers' 
assoeiation  was  monopoly. 

Validity  of  Contract  Giving  Exclusive  local  right  to  handle  goods. 
See  note,  9  L.  B.  A.  (n.  s.)  503. 

Validity  of  Agreement  not  to  Compete,  ancillary  to  sale  or  lease, 
as  affected  by  covenantee's  purpose  to  procure  monopoly.  See  note, 
15  L.  B.  A.   (n.  s.)   849. 

Validity  of  Contracts  of  Sale  in  restraint  of  trade  without  limita- 
tion of  place.    See  note,  22  L.  B.  A.  675. 

Glanse  in  Contract  Fixing  Amomit  to  be  paid  as  liquidated  damages 
does  not  preclude  court  from  determining  whether  it  would  be  im- 
praeti  sable  or  extremely  difficult  to  fix  actual  damage. 

BeaflSrmcd  in  Sherman  v.  Gray,  11  Cal.  App.  352,  104  Pac.  1005. 

Agreements  Purporting  to  Liquidate  Damagea.  See  note,  108  Am. 
St.  Bep.  52,  63. 

90  Cal.  122^126,  27  Pac.  21,  BATMOND  v.  McMUIiLEN. 

Miscellaneous. — Cited  in  Hartshorne  v.  McMuUen  (Cal.),  27  Pae. 
22,  companion  caB&. 

90  Cal.  126-131,  25  Am.  St  Bep.  110,  27  Pac.  38,  13  K  B.  A.  605, 
SWIM  V.  WILSON. 

It  is  No  Defense  to  Action  for  Conversion  that  defendant  acted 
as  agent  for  third  person  claiming  to  own  it,  although  he  acted 
in  good  faith  and  in  ignorance  of  such  third  person's  want  of  title. 

Reaffirmed  in  Johnson  v.  Martin,  87  Minn.  375,  92  N.  W.  222. 

Liability  of  Servant  or  Agent  for  Conversion,  trespass,  or  other 
positive  tort  against  third  parties  under  orders.  See  note,  50  L. 
B.    A.   655. 

Liability  of  Agent  Toward  Principal  and  third  person  respectively 
for  money  or  property  received  in  course  of  agency.  See  note,  2 
L.  B.  A.  (n.  s.)  660. 

Title  Acquired  by  Bona  Fide  Purchaser  of  stolen  property.  See 
note,  103  Am.  St.  Bep.  982. 

Sales  of  Property  by  persons  without  title.  See  note,  94  Am.  St. 
Bep.  709. 

Law  of  Auction  Sales.    See  note,  131  Am.  St.  Bep.  500. 

90  Cal.  131-146^  27  Pac.  44«  EXCELSIOB  WATEB  ft  MIN.  CO.  ▼. 


Directors  of  Mining  Corporation  not  Liable  to  corporation  merely 
because  they  declare  and  pay  dividends  out  of  net  proceeds  without 
first  paying  whole  of  debts. 

Distinguished  in  Siegman  v.  Maloney,  63  N.  J.  Eq.  438,  51  Atl. 
1009,  under  statutory  provision  that  no  corporation  shall  make 
dividends  except  from  surplus  or  net  profits  of  business,  and  that 
directors  shall  be  liable  to  corporation  for  full  amount  of  divi- 
dend paid,  with  interest,  stockholders  to  whom  directors  paid  such 
prohibited  dividend's  cannot  maintain  suit  on  behalf  of  company  to 
compel  directors  to  repay,  without  regard  to  company's  financial 
condition,  or  whether  money  is  needed  to  pay  creditors,  since  such 
section  is  limited  to  cases  where  corporation's  assets  are  insufficient 
to  pay  its  creditors. 
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Liability  of  Directon  to  Corporation.    See  note,  55  L.  B.  A.  763. 

"Oapital  Stock'*  of  Corporation  which  directors  are  forbidden  to 
divide  under  Civil  Code,  section  300,  is  actual  property  of  corpora- 
tion  contributed   by  shareholders  of  nominal   or   share   capital. 

Approved  in  Tapscott  v.  Mexican-Colorado  Biver  Land  Co.,  153 
Cal.  668,  96  Pac.  273,  following  rule;  Burne  v.  Lee,  156  Cal.  229, 
104  Pac.  441,  "capital  stock,"  under  Civil  Code,  section  309,  means 
actual  capital  used  in  conduct  of  business  as  distinguished  from 
shares  of  nominal  capital  of  corporation. 

00  CaL  157-163,  27  Pac.  71,  BABNHABT  ▼.  FULKEBTH. 

Levy  Made  in  Sole  Beliance  upon  plaintiff's  statement  that  he  held 
possession  as  pledgee  of  execution  debtor,  who  was  owner,  sufficient 
defense  by  estoppel  as  against  plaintiff. 

Distinguished  in  Paden  v.  Goldbaum  (Cal.),  37  Pac.  762,  where 
husband  pastures  stock  of  wife  in  return  for  their  use  for  dairy 
purposes,  she  reserving  increase,  this  use  by  him,  accompanied  by 
his  representations  that  they  were  his,  cannot,  in  absence  of  such 
representation  on  her  part,  estop  her  from  setting  up  ownership  to 
defeat  execution  levied  on  stock  under  judgment  against  husband. 

90  Cal.  163-168.  27  Pac.  69,  NXTTTALL  ▼.  LOVEJOT. 

Where  Findings  Do  not  Determine  all  material  issues  raised  by 
pleadings  with  respect  to  which  evidence  was  introduced,  new  trial 
may  be  granted  on  ground  that  decision  was  against  law. 

Approved  in  Aydelotte  v.  Billing,  8  Cal.  App.  674,  97  Pac.  699, 
Brown  v.  Macey,  13  Idaho,  455,  90  Pac.  341,  and  Hamilton  v.  Murray, 
29  Mont.  86,  74  Pac.  76,  all  following  rule;  Hayden  v.  Collins,  1  Cal. 
App.  262,  81  Pac.  1122,  where  defendant  took  issue  upon  plaintiff's 
ownership  and  right  of  possession,  issues  were  properly  involved  and 
tried  in  action  of  ejectment,  court  being  compelled  to  admit  evidence 
and  find  on  issues  presented. 

00  CaL  168-169,  27  Pac.  21,  PALMEB  ▼.  MABTSVILLE  ETC.  PUB. 
CO. 

Trial  Conrt  cannot  Grant  Nonsuit,  unless  grounds  therefor  are 
called  to  attention  of  trial  judge  and  plaintiff  when  motion  is  made. 

Approved  in  Smalley  v.  Rio  Grande  Western  By.  Co.,  34  Utah, 
442,  98  Pac.  316,  following  rule;  Estate  of  Higgins,  156  CaL  261, 
104  Pac.  8,  where  defect  urged  to  support  nonsuit  is  one  which 
plaintiff  could  have  cured,  if  called  to  his  attention,  defendant 
cannot  urge  it  for  first  time  on  appeal. 

Distinguished  in  Pacific  Mill.  Co.  v.  Inman,  50  Or.  27,  90  Pac.  1101, 
where,  on  second  trial,  issues  are  charged,  and  much  evidence  on 
former  trial  now  excluded,  decision  of  supreme  court  on  appeal 
from  judgment  on  former  trial  on  question  of  nonsuit  not  law  of 
ease  on  second  appeal. 

90  Cal.  169-172,  27  Pac.  68,  ESTATE  OF  MISAMOBE. 

Bight  to  Bents  on  Lease  of  Intestate's  Property.  See  note,  40 
L.  B.  A.  324. 

90  CaL  172-174,  27  Pac.  157,  NOTMAN  ▼.  GBEEN. 

Complaint  In  Action  upon  Promissory  Note  which  contains  no  al- 
legation of  nonpayment  of  note  is  fatally  defective. 
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Approved  in  Dessart  v.  Bonynge,  10  Ariz.  39,  85  Pae.  724,  in 
action  to  reform  deed  of  trust,  trustee  was  not  allowed  to  reform 
it  to  include  other  lands,  without  showing  that  debt  secured  had 
not  been  paid. 

00  Cal.  177-179,  27  Pac  19,  WHITB  T.  BUEUi. 

In  Installment  Contract  for  Sale  of  Property,  with  initial  cash 
payment  as  forfeit,  deed  to  be  executed  at  fixed  date  upon  payment 
of  third  deferred  installment,  time  being  of  essence,  if  vendee  pays 
first  deferred  installment  and  then  elects  to  forfeit  original  cash 
payment,  and  refuses  to  proceed  further  under  contract,  he  may  re- 
cover back  first  installment  of  price. 

Approved  in  Foxley  v.  Rich,  35  Utah,  176,  99  Pac.  671,  in  con- 
tract to  convey  with  provision  for  payment  of  price  at  stipulated 
periods,  and  upon  default,  escrow  deed  to  be  returned  to  vendor 
and  previous  payments  to  be  applied  as  rent,  upon  breach  by  vendee, 
he  was  entitled  to  have  unpaid  purchase  money  notes  returned. 

90  Cal.  181-186,  27  Pac.  39,  ONTABIO  LAND  ft  IMP.  OO.  ▼.  BED- 
FOBD. 

Ordinary  Meaning  of  Word  "Lot,"  when  used  with  reference  to 
city  property,  is  subdivision  of  block  according  to  map  or  survey 
of  such  city. 

Approved  in  Town  of  Greendale  y.  Suit,  163  Ind.  284,  71  N.  E. 
659,  following  rule. 

Under  Civil  Code,  Section  604,  where  judgment  of  foreclosure  is 
silent  as  to  manner  or  order  of  sale  of  property,  judgment  debtor 
may  direct  same. 

Cited  in  dissenting  opinion  in  Estudillo  v.  Security  Loan  etc  Co., 
149   Cal.   568,   87  Pac.   24,   arguendo. 

90  Cal.  190-195,  27  Pac.  201,  FAIBGHILD  ▼.  MITLLAN. 

Under  Contract  Whereby  Vendor  Gave  Bond  for  deed,  and  re- 
ceived part  of  price,  holding  legal  title  as  security  for  remainder, 
if  vendee  fails  to  complete  purchase,  vendor's  remedy  is  to  institute 
proceedings  to  foreclose  rights  of  vendee  to  purchase  under  eon- 
tract. 

Approved  in  Southern  Pac.  B.  Co.  v.  Allen  (Cal.),  40  Pac.  753,  where 
vendor  agreed  to  convey  within  five  years,  if.  title  were  obtained 
from  government,  and  vendee  paid  part  cash,  balance  being  secured 
by  mortgage,  with  interest,  vendor  was  entitled  to  use  of  money  to  be 
paid  annually  as  interest. 

90  Cal.  195-201,  27  Pac.  204,  PEOPLE  ▼.  BAWBEN. 

Objection  That  There  was  No  Preliminary  Examination  and  com- 
mitment of  defendant  by  magistrate  before  filing  of  information 
not  ground  for  motion  for  new  trial,  by  Penal  Code,  section  1181. 

Approved  in  People  v.  Amer,  151  Cal.  306,  90  Pac.  699,  in  criminal 
case,  by  Penal  Code,  section  1181,  motion  for  new  trial  can  be 
granted  only  in  cases  therein  mentioned. 

Burden  la  on  Defendant  Asserting  insanity  to  establish  it  by  pre- 
ponderance of  evidence. 

Beaffirmed  in  People  v.  Willard,  150  Cal.  552,  89  Pac.  128. 
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Disapproved  in  State  v.  Shuff,  9  Idaho,  181,  72  Pae.  670,  it  it 
error  to  InBtmet  that,  to  establish  defense  on  ground  of  insanity, 
defendant   must   clearly   prove   it   by   preponderance   of   evidence. 

Presumivtion  and  Burden  of  Proof  as  to  sanity.  See  note,  36  L.  B.  A. 
727. 

Measure  of  Proof  of  Xneanitj  in  criminal  eases.  See  note,  39 
L.   B.  A.   739,   740. 

Inianitj  After  Oominlaalon  of  Orlxninal  Act.  See  note,  88  L.  B.  A. 
585. 

90  CaL  208-212,  27  Pac.  209,  IS  L.  B.  A.  574,  EX  PABTE  VANOS. 

Unauthorized  Belease  of  Prisoner  Under  Sentence,  without  having 
been  discharged  in  due  course  of  law,  is  technical  escape,  and  cannot 
be  computed  as  any  part  of  term  of  imprisonment. 

Approved  in  In  re  Collins,  8  Cal.  App.  370,  97  Pao.  190,  Ez  parte 
Eldridge,  3  Okl.  Cr.  503,  139  Am.  St.  Bep.  967,  106  Pac.  981,  and 
In  re  McCauley,  123  Wis.  33,  100  N.  W.  1032,  all  following  role; 
Miller  v.  Evans,  115  Iowa,  105,  91  Am.  St.  Bep.  143,  88  N.  W.  200, 

56  L.  B.  A.  101,  where  eheriff  neglected  to  execute  order  until  after 
defendant's  incarceration  would  have  expired  if  begun  on  day  of 
judgment,  expiration  of  such  time  without  imprisonment  not  to  be 
considered  in  satisfaction  of  judgment. 

90  Gal.  212-213,  27  Pac.  200,  PEOPLE  ▼.  8TEWABT. 
Who  is  an  Accomplice.    See  note,  13d  Am.  St.  Bep.  284. 

90  Oal.  216-220,  27  Pac.  193,  ACOCK  ▼.  HAI.SET. 

Action  is  not  Dismissed  Until  Judgment  of  dismissal  is  entered 
by,  clerk. 

Approved  in  Truett  v.  Onderdonk  (Cal.),  50  Pac.  396,  Lunnum  v; 
Morris,  7  Cal.  App.  712,  95  Pac.  910,  and  Lunnum  v.  Morris,  7  Cal. 
App.  715,  95  Pac.  909,  all  following  rule;   Wolters  v.  Bossi   (Cal.), 

57  Pac.  76,  upon  such  entry  of  judgment  on  order  of  plaintiff  dis- 
missing action  before  answer  filed,  court  loses  jurisdiction,  and 
cannot   thereafter   vacate   judgment. 

Want  of  Written  Notice  to  Vacate  Judgment  is  waived  if  counsel 
for  each  party  is  present  at  hearing  of  motion  and  participates 
tnerein. 

Approved  in  Bohn  v.  Bohn,  16  Cal.  App.  181,  116  Pae.  569,  apply- 
ing rule  to  motion  to  change  place  of  trial. 

90  Oal.  221-230,  27  Pac  198,  SPABGUB  ▼.  HEABD. 

One  Acquiring  Eight  to  Appropriate  Waters  of  stream  as  against 
another  riparian  owner  is  entitled  to  perpetual  injunction,  without 
proof  of  damages,  where  latter  obstructs  his  flow  and  threatens  to 
continue  so  doing. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  333, 
88  Pac.  981,  11  L.  B.  A.  (n.s.)  1062,  and  Hubbs  etc.  Ditch  Co.  v. 
Pioneer  Water  Co.,  148  Cal.  417,  83  Pac.  257,  both  following  rule. 

Orantee  of  Person  Appropriating  Water  by  ditch  who  continues 
right  adversely,  for  full  statutory  period,  obtains  prescriptive  right 
as  against  grantor  and  others. 

Approved  in  Duckworth  v.  Watsonville  Water  etc.  Co.,  150  CaL 
532,   89   Pac.   343,   following   rule. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  712. 
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90  OaL  231-238,  27  Pfte.  194,  MOTT  ▼.  EWINQ. 

Finding  is  Bnfflciant  If  M»t«rial  ultimate  facta  neeessarily  result 
from  probative  facts  found. 

Beaffirmed  in  O'Niell  v.  Quarnstrom,  6  Gal.  App.  471,  92  Pac  392. 

90  OaL  240-246,  27  Pac.  191,  PEYBE  ▼.  MUTUAL  BSIJEF  800IETT. 

Member  of  Incorporated  Beneyolent  Association  cannot  maintain 
action  against  same  to  recover  damages  because  of  his  suspension 
under  provision  of  by-laws. 

Distinguished  in  Thompson  v.  Qrand  International  etc.  of  Engineers, 
41  Tex.  Civ.  190,  91  S.  W.  840,  where  expulsion  from  fraternal  as- 
sociation carried  with  it  loss  of  pecuniary  benefits,  member  wrong- 
fully expelled  entitled  to  sue  for  damages. 

Effect  of  Expulsion  from  Society  on  right  to  insurance  connected 
therewith.    See  note,  25  L.  B.  A.  150. 

Conclusiyeness  of  Decisions  of  Ttibunals  of  associations  or  cor- 
porations.   See  note,  49  L.  B.  A.  356. 

90  OaL  245-256,  25  Am.  St.  Bep.  114,  27  Pac.  211,  CUBTI88  ▼.  AETNA 
UFE  INS.  CO. 

A  Debt,  Eren  Thougb  not  ItegaUy  Collectible  by  reason  of  bar 
of  statute  of  limitations,  gives  insurable  interest. 

Approved  in  Insurance  Co.  v.  Dunscomb,  108  Tenn.  730,  91  Am. 
St.  Bep.  769,  69  8.  W.  346,  58  L.  B.  A.  694,  where  policy  on  life  of 
debtor  is  issued  payable  to  his  creditor,  to  amount  of  his  debt  to 
him,  creditor  has  right  to  insurance,  to  amount  of  debt,  as  against 
debtor's  representatives,  though  debt  is  barred  by  limitations. 

Life  Insurance  of  Creditor  by  His  Debtor.  See  note,  91  Am.  St. 
Bep.   777. 

lAt9  Insurance  in  FaTor  of  Persons  having  no  insurable  interest. 
See  note,  128  Am.  St.  Bep.  319. 

Assignment  of  Life  Insurance  Policy  as  collateral  security  is  not 
within  meaning  of  proviso  in  policy  that  any  claim  made  by  any 
assignee   shall  be  subject   to   proof   of  interest. 

Approved  in  Bylander  v.  Allen,  125  Ga.  215,  53  S.  E.  1037,  6  L. 
B.  A.  (n.  s.)  128,  one  has  right  to  procure  insurance  on  his  own 
life,  and  assign  policy  to  another,  who  has  no  insurable  interest  in  life 
insured,  provided  it  be  not  done  by  way  of  cover  for  wager  policy; 
Farmers  A  Traders'  Bank  v.  Johnson,  118  Iowa,  286,  91  N.  W.  1075, 
assignment  of  policy  to  secure  loan  to  beneficiary  valid,  though 
assignee  had  no  insurable  interest  in  life  of  assured  or  of  beneficiary. 

Assignment  of  Life  Insurance  Policies.  See  note,  87  Am.  St.  Bep. 
509,  510. 

If  Agreement,  to  be  Valid,  must  have  Been  in  writing,  then  al- 
legation that  it  was  so  agreed  implies  that  it  was  so  agreed  in  writ- 
ing. 

Approved  in  Levy  v.  Byland,  32  Nev.  469,  109  Pac.  908,  where 
complaint  is  silent  as  to  whether  contract  sued  on  is  oral  or  written, 
to  invoke  statute  to  defeat  action  it  must  be  pleaded  by  answer 
and  cannot  be  raised  by  demurrer. 

Conflict  of  Laws  ai  to  Insurance  Contracts.  See  note,  63  L.  B.  A. 
840,  869. 
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00  OaL  267-260,  27  Pae.  106,  IN  BE  OATBA. 

Under  Oode  of  OItU  Procednra,  Sectton  66^  appellate  eonrt  eannot 
review  qneetion  whether  matter  proposed  hj  way  of  amendment  to 
bill  of  ezceptionB  shall  be  allowed  except  in  single  instanee  where 
trial  judge  refuses  to  allow  exception. 

Beaffirmed  in  Springer  v.  Springer  (Gal.),  64  Pac.  472. 

00  Oal.  266-276^  27  Pac.  216,  13  L  B.  A.  711,  OOHEK  ▼.  KNOX. 

Omission  of  Material  Fact  In  Complaint  is  cured  by  its  averment 
in  defendant's  cross-complaint,  and  admission  of  such  averment  in. 
answer  to   cross-complaint. 

Approved  in  Mahoney  v.  American  Land  etc.  Go.,  2  Gal.  App.  180, 
83  Pac.  269,  and  Donegan  v.  Houston,  5  Gal.  632,  90  Pac.  1075,  both 
following  rule;  Donegan  v.  Houston,  5  Gal.  App.  632,  90  Pac.  1075, 
where  all  issues  which  were  claimed  should  have  been  tendered  were 
set  forth  by  answer,  counterclaim  and  cross-complaint  of  defendant, 
and  issues  joined  thereon  by  plaintiff's  answer  thereto,  any  objec- 
tions to   insufficiency  of   complaint   are   thereby  waived  and  cured* 

Marriage  is  Snfllcient  Ooiuideratlon  to  support  conveyance. 

Beaffirmed  in  Welch  v.  Mann,  193   Mo.  316,  92  S.  W.  101. 

00  Gal.  276-279,  27  Pac  197,  DYEB  ▼.  FLAOEB  COUNTT. 

Violation  of  Act  Providing  for  Puniahment,  by  fine,  of  anyone 
fraudulently  evading  payment  of  railroad  fare,  constitutes  public 
offense. 

Approved  in  State  v.  Gentral  Lumber  Go.,  24  S.  D.  149,  123  N.  W. 
508,  where  violation  of  law  prohibiting  unfair  discrimination  was 
punishable  by  fine. 

00  Cal.  279-289,  27  Pac.  216,  DOBBI8  ▼.  STJLUVAK. 

Defendant  not  Entitled  to  Spedflcally  Enforce  Contract,  where 
no  showing  that  plaintiff  could  not  perform,  in  absence  of  proof 
of  tender  of  full  performance  by  defendant,  and  request  from  him 
of  full  performance  by  plaintiff. 

Approved  in  Swanston  v.  Glark,  153  Gal.  303,  95  Pac.  1119,  plea 
of  rescission  of  contract  insufficient  where  it  admitted  making  of 
valuable  improvements  by  plaintiff  and  did  not  offer  to  compensate 
plaintiff  therefor. 

Verbal  Contract  for  Use  of  Certain  quantity  of  water  from  ditch, 
to  be  used  perpetually  for  irrigating,  is  within  slatute  of  frauds 
and  cannot  create  servitude  or  easement  upon  ditch  property. 

Approved  in  Stanislaus  Water  Go.  v.  Bachman,  152  Gal.  727,  93 
Pac.  863,  15  L.  B.  A.  (n.  s.)  359,  right  to  water  diverted  from  canal 
for  conducting  to  lands  for  irrigation  real  and  not  personal  property. 

Transfer  of  Bight  to  Use  Water  for  irrigation.  See  note,  65  L. 
B.  A.  413. 

Bevocability  of  License  to  Maintain  Borden  dn  land,  after  licensee 
has  incurred  expense.     See  note,  49  L.  B.  A.  503. 

00  CaL  280-206,  27  Pac.  208,  376,  HICK  ▼.  THOMA& 
Bole   That  All   Verbal   Precedent   Negotiations   were   merged  in 

writings  does  not   apply  in  action   to   set  aside  conveyances  based 

upon   fraud. 

Beaffirmed  in  Sbelton  v.  Healy,  74  Gonn.  271,  50  AtL  742,  744. 
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90  CaL  297-306,  27  Pac.  283,  OASHMAN  ▼.  HABBISON. 

Parol  Evidence  Inadmissible  to  Vary  Bill  of  exchange  except  to 
prove  want  of  consideration,  fraud,  accident,  or  mistake,  which 
might  nullify  instrument. 

Approved  in  dissenting  opinion  in  Wright  v.  Beeson,  159  Oal.  141, 
112  Pac.  1094,  majority  holding  that  written  contract  was  subject 
to  modification  by  subsequent  executed  oral  agreement,  for  payment 
on  terms  different  from  those  contained  in  original  contract. 

Where  Plaintiff  Entitled  to  Bebut  Certain  Evidence,  fact  that  he 
offered  same  in  chief  and  no  objection  made  that  such  was  out  of 
proper  order  is  harmless  irregularity. 

Approved  in  Nuckollis  v.  College  of  Physicians  and  Surgeons,  7 
Cal.  App.  235,  94  Pac.  81,  following  rule. 

90  Cal.   307-318,  25  Am.   St.  Bep.   123,   27  Pac.   280,  EA8T0N  v. 
MONTOOMEBT. 

Vendor  Need  not  be  Absolute  Owner  of  property  at  date  of  agree- 
ment of  sale. 

Approved  in  Baekman  v.  Park,  157  Cal.  609,  137  Am.  St.  Bep. 
153,  108  Pac.  687,  and  Donovan  v.  Hanauer,  32  Utah,  326,  90  Pac. 
572,  both  following  rule;  Baekman  v.  Park,  157  Cal.  611,  137  Am. 
St.  Bep.  153,  108  Pac.  687,  where  vendor  was  without  any  title  at 
time  of  contract;  Wolff  v.  Cloyne,  156  Cal.  749,  106  Pac.  106,  con- 
tract for  sale  of  land  not.  lacking  in  mutuality,  so  as  to  prevent 
specific  performance  by  vendor,  by  fact  that  he  did  not  own  title 
at  time  of  contract,  provided  he  owned  it  at  time  of  tender  of 
performance  under  contract;  Farnum  v.  Clarke,  148  Cal.  618,  84  Pac. 
170,  owner  of  incomplete  title  may  make  land  subject  to  contract 
of  sale,  which  may  be  specifically  enforced  in  equity;  Boyal  v.  Denni- 
sbn  (Cal.),  38  Pac.  41,  where,  in  .contract  of  exchange  of  land,  values 
of  respective  parcels  have  been  fixed,  party  to  contract  who  had 
no  title,  and  who  placed  hifmself  in  such  position  that  he  cannot 
acquire  title,  cannot  object  to  tender  of  deed  by  other  party  because 
made  on  condition  that  he  pay  amount  fixed  by  contract  as  value 
of  land  to  be  conveyed  by  him;  Day  v.  Mountin,  137  Fed.  762,  763, 
70  C.  C.  A.  190,  contract  made  in  good  faith  specifically  enforceable 
by  vendor,  even  though  he  had  no  title  when  it  was  made,  where 
such  fact  was  stated  and  known  to  both  parties,  and  he  acquired 
title  before  time  for  performance  arrived;  t'rovident  Loan  &  Trust 
Co.  V.  Mcintosh,  68  Kan.  463,  75  Pac.  501,  one  having  interest  in 
land,  and  having  such  control  of  title  that  he  may  require  con- 
veyance of  it,  may  rightfully  make  contract  in  his  own  name  to 
convey  it  by  warranty  deed,  without  disclosing  actual  state  of  title 
to  purchaser;  McNeny  v.  Campbell,  81  Neb.  758,  116  N.  W.  672, 
where  one  is  so  situated  that  he  can  acquire  title  to  tract  of  land, 
either  by  voluntary  act  of  parties  holding  title  or  by  proceedings  in 
law  or  equity,  he  is  in  position  to  make  valid  agreement  for  sale 
thereof. 

In  Every  Executory  €k>ntract  for  Sale  of  land,  there  is  implied 
condition  that  vendor  will  transfer  to  purchaser  by  his  deed  title 
without  defect. 

Approved  in  Crim  v.  XJmbsen,  155  Cal.  701,  132  Am.  St.  Bep.  127, 
103  Pac.  179,  and  Owen  v.  Pomona  Land  &  Water  Co.  (Cal.),  61  Pac. 
474,  both  following   rule;    Gervaise   v.  Brookins,   156   Cal.   105,   103 
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Pac.  330,  vendor  who  agreea  to  execute  deed  free  and  clear  of  all 
encumbrances  is  bound  to  convey  good  title  in  fee;  Hooe  v.  O'Cal- 
lahan,  10  Cal.  App.  570,  103  Pac.  175,  where  destruction  by  fire 
made  it  impossible  to  convey  perfect  title,  vendee  was  entitled  to 
return  of  deposit. 

Acts  of  Payment  and  Conveyance  being  mutual  and  dependent, 
neither  party  is  in  default  until  tender  and  demand  by  other. 

Approved  in  Los  Angeles  Gas  etc.  Co.  v.  Amal.  Oil  Co.,  156  Cal. 
778.  106  Pac.  57,  in  entire  and  mutually  dependejit  contract  to  sell 
and  purchase,  purchaser  cannot  maintain  action  for  failure  to  de- 
liver without  showing  or  alleging  performance  or  sufficient  excuse 
for    nonperformance    of    obligation    to    receive. 

libera  No  Provision  That  Vendor  shall  furnish  abstract  of  title, 
it  is  incumbent  on  purchaser  to  provide  it. 

Approved  in  State  v.  Grimes,  29  Nev.  85,  124  Am.  St.  Bep.  883, 
84  Pac.  1073,  5  L.  E.  A.  (n.  s.)  545,  following  rule;  Hunt  v.  Tuttle, 
133  Iowa,  649,  110  N.  W.  1027,  real  estate  broker,  under  contract 
to  procure  purchaser,  which  only  fixes  price,  has  no  right  to  impose 
on  owner,  as  condition  of  sale,  obligation  to  furnish  abstract  of  title. 

In  Absence  of  Any  Provision,  it  is  incumbent  upon  purchaser  to 
satisfy  himself  as  to  condition  of  title. 

Approved  in  Goodell  v.  Sanford,  31  Mont.  173,  77  Pac.  525,  in 
ordinary  contract  of  purchase  and  sale,  in  absence  of  any  special 
agreement,  it  is  incumbent  on  vendee  to  examine  title  for  himself, 
and  to  point  out  any  objections  he  may  have  to  title  tendered  by 
vendor. 

Who  must  Sign  Memorandum  of  Executory  Sale  contract  within 
statute  of  frauds.     See   note,   28  L.   B.   A.    (n.  s.)    697. 

90  Oal.   323-337,   27  P/bC.   186,  BBISON  V.  BBISON. 

Proceedings  for  New  Trial  are  Independent  of  judgment. 

Approved  in  Houser  k  Haines  Mfg.  Co.  v.  Hargrove  (Cal.),  59  Pac 
948,  appeal  may  be  taken  from  order  denying  new  trial  when  made 
within  proper  time  after  denial,  though  time  limited  for  appeal  from 
final  judgment  has  expired. 

XTpon  Appeal  from  Order  Denying  New  Trial,  appellate  court  can- 
not consider  sufficiency  of  either  complaint  or  of  findings  to  support 
judgment,  but  only  its  sufficiency  to  sustain  findings  of  fact. 

Approved  in  Schroeder  v.  Mauzy,  16  Cal.  App.  448,  118  Pac.  461, 
Helfrich  v.  Bomer,  16  Cal.  App.  436,  118  Pac.  459,  Fagan  v.  Lentz, 
156  Cal.  685,  105  Pac.  953,  Crescent  Feather  Co.  v.  United  Upholster- 
ers, 153  Cal.  434,  95  Pac.  872,  Melvin  v.  E.  B.  &  A.  L.  Stone  Co.,  7 
Cal.  App.  327,  94  Pac.  390,  Rockwell  v.  Light,  6  Cal.  App.  566,  92 
Pac.  650,  People's  Home  Sav.  Bank  v.  Bauer,  2  Cal.  App.  451,  84 
Pac.  332,  Swift  v.  Occidental  M.  &  P.  Co.  (Cal.),  70  Pac.  471,  Hay- 
ford  V.  Wallace  (Cal.),  46  Pac.  302,  Miller  v.  Price  (Cal.),  39  Pac. 
781,  and  Kelley  v.  Owens  (Cal.),  30  Pac.  601,  all  following  rule; 
People  V.  Bank  of  San  Luis  Obispo,  159  Cal.  82,  112  Pac.  873,  where 
judgment  has  become  final,  repeal  of  statute  supporting  judgment, 
pending  appeal  from  order  denying  new  trial  in  action  in  which 
judgment  was  rendered,  without  supersedeas  or  stay  bond,  does  not 
have  effect  to  destroy  judgment;  Great  Western  Gold  Co.  v.  Cham- 
bers, 153  CaL  310,  95  Pac.  152,  upon  appeal  from  order  denying  new 
trial|  appellate  court  is  limited  in  its  review  to  grounds  upon  which 
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such  motion  may  be  based  and  upon  whicli  new  trial  was  asked; 
Fnitig  y.  Trafton,  2  Gal.  App.  51,  83  Pac.  72,  where  evidence  is  con- 
flicting, its  sufficiency  to  support  finding  cannot  be  interfered  with 
by  appellate  court;  Bone  v.  Hayes,  154  Gal.  763,  99  Pac.  174,  where 
complaint  in  action  to  enforce  transfer  of  corporation  stock  is  that 
defendant  purchased  b/onds  thereof  as  agent  of  plaintiff  with  his 
money,  and  received,  as  commission,  a  bonus  of  shares  for  which  he 
did  not  account,  but  had  same  issued  to  himself,  complaint  shows 
him  chargeable  as  trustee,  and  tenders  material  issues,  upon  which 
sufficiency  of  evidence  to  support  findings  may  be  reviewed  upon 
appeal  from  order  denying  new  trial;  Southern  Gal.  B.  Go.  v.  Slau- 
sou  (Gal.) 9  68  Pac.  108,  judgment  itself  can  be  reviewed  only  by 
direct  appeal  taken  after  its  entry;  Owen  v.  Pomona  Land  ft  Water 
Co.  (Gal.),  61  Pac.  473-,  appellate  court  can  only  consider  questions 
as  to  sufficiency  of  evidence  to  support  'findings  and  errors  of  law 
occurring  during  trial,  and  excepted  to  by  defendant;  Frank  v.  Chat- 
field  (Gal.),  60  Pac.  525,  though  pleadings  and  findings  of  trial  court 
do  not  support  judgment  for  rent,  such  question  cannot  be  raised  on 
appeal  from  motion  denying  new  trial;  Houser  ft  Haines  Mfg.  Go. 
V.  Hargrove  (Gal.),  59  Pac.  948,  upon  appeal  from  order  denying  new 
trial,  appellate  court  may  consider  sufficiency  of  evidence  to  support 
findings,  and  errors  of  law,  if  any,  occurring  during  triaL 

When  Court  Fails  to  Make  Findings  upon  all  material  issues  pre- 
sented by  pleadings,  such  decision  is  reviewable  upon  motion  for 
new  trial. 

Approved  in  Hamilton  ▼.  Murray,  29  Mont.  86,  74  Pac.  76,  follow- 
ing rule;  Dillon  Implement  Go.  v.  Gleaveland,  32  Utah,  5,  88  Pac. 
671,  an  assignment  of  error  that  decision  is  against  law  is  sufficient 
to  present  failure  of  court  to  find  on  all  material  issues  for  review 
on  appeal. 

Although  Failure  to  Find  upon  Material  Issnes  produces  mistrial, 
and  renders  judgment  against  law,  this  rule  is  applicable  only  where 
finding  upon  omitted  issues  might  have  effect  to  countervail  or  de- 
stroy effect  of  other  findings. 

Approved  in  Pratt  v.  Welcome,  6  Gal.  App.  478,  92  Pac.  501, 
motion  for  new  trial  on  ground  that  it  is  against  law  because  court 
fails  to  make  findings  upon  all  material  issues  is  applicable  only 
to  issues  which  are  material,  and  to  those  directly  made  by  pleadings. 

If  Findings  are  Made  Which  Determine  issues  sufficient  to  uphold 
judgment,  it  is  not  against  law  to  fail  to  make  findings  upon  other 
issues,  which,  if  made,  would  not  invalidate  judgment. 

Approved  in  Hayden  v.  Collins,  1  Gal.  App.  262,  81  Pac.  1121,  if 
complaint  states  action  in  ejectment  and  relief  may  be  granted  in 
such  action,  it  is  immaterial,  in  absence  of  any  ambiguity  or  uncer- 
tainty, that  facts  stated  may  also  show  cause  of  action  in  unlawful 
detainer;  Boberts  v.  Ball  (Gal.),  38  Pac.  950,  failure  to  find  on  cer- 
tain issues  raised  by  pleadings,  and  making  findings  outside  issues, 
is  harmless  error,  where  findings  made  on  material  issues  warrant  judg- 
ment whatever  findings  on  other  issues;  Bowers  v.  Gottrell,  15  Idaho, 
240,  96  Pac.  943,  where  findings  of  court  upon  affirmative  case  are 
necessarily  complete  negative  of  case  pleaded  by  answer,  such  find- 
ings are  sufficient. 

Distinguished  in  Colby  v.  Title  Ins.  ft  Trust  Co.,  160  Gal.  639, 
117  Pac.  916|  in  action  to  cancel  deeds  alleged  to  have  been  executed 
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to  compound  felony  and  procured  through  duress,  in  which  answer 
sets  up  estoppel,  findings  for  defendant  on  estoppel  do  not  render 
immaterial  findings  on  issues  of  complaint. 

Where  D^ed  is  Made  Between  Parties  in  confidential  relation,  in 
reliance  upon  promise  to  reconvey  upon  demand  upon  certain  event, 
subsequent  refusal  to  convey  is  not  merely  breach  of  agreement,  but 
is  violation  of  trust,  constituting  constructive  fraud  which  court  of 
equity  will  remedy. 

Approved  in  Cardiff  v.  Marquis,  17  N.  D.  119,  114  N.  W.  1091,  fol- 
lowing rule;  Cooney  v.  Glynn,  157  Cal.  587,  108  Pac.  508,  where  con- 
fidential relations  exist  between  parties,  conveyance  by  one  to  other 
upon  parol  promise  either  to  hold  for  benefit '  of  grantor  or  third 
person  in  whom  grantor  is  interested,  there  being  no  other  considera- 
tion, trust  arises  by  operation  of  law  in  favor  of  one  for  whom  prop- 
erty is  held;  Bollinger  v.  Bollinger,  154  Cal.  699,  99  Pac.  198,  where 
land  taken  by  father  upon  express  trust  to  be  divided  at  his  death 
among  certain  beneficiaries,  trust  may  be  enforced  in  favor  of  one  of 
such  as  beneficiary  of  proportionate  share;  Chamberlain  v.  Cham- 
berlain, 7  Cal.  App.  639,  95  Pac.  661,  where  plaintiff  induced  by 
fraud  to  convey  to  son's  wife,  upon  promise  to  reconvey  upon  de- 
mand, her  refusal  to  perform  made  he^  constructive  trustee,  ai^d, 
notwithstanding  her  subsequent  transfer  to  brother  without  consid- 
eration and  his  later  transfer  to  plaintiff's  son  without  consideration, 
trust  was  enforceable  against  final  grantee  in  equity,  regardless  of 
whether  he  had  notice  of  fraud  practiced  by  his  wife  on  plaintiff; 
Heinrich  v.  Heinrich,  2  Cal.  App.  483,  84  Pac.  328,  husband  fraudu- 
lently obtaining  wife's  money  and  with  it  making  piirchases  for 
himself  is  involuntary  trustee  thereof  for  her  benefit,  under  Civil 
Code,  section  2^4;  Hanson  v.  Svarverud,  18  N.  D.  554,  120  N.  W.  552, 
where  land  is  conveyed  from  father  to  sons  upon  promise  to  hold  in 
trust  for  grantor  during  life  and  at  death  to  convey  to  children 
equally,  court  of  equity  will  enforce  promise,  as  refusal  is  eom- 
structively  fraudulent. 

Distinguished  in  Loomis  v.  Loomis,  148  Cal.  151,  82  Pac.  680,  1  L. 
R.  A.  (n.  8.)  312,  holding  rule  inapplicable  where  husband  attempted 
to  convey  homestead  to  wife  upon  promise  that  after  she  was  through 
with  it  she  would  convey  to  another. 

Whether  Evidence  of  Verbal  Agreement  is  sufficiently  conclusive 
to  create  constructive  trust  in  property  transferred  is  question  for 
trial  court,  whose  conclusion  thereon  is  conclusive. 

Approved  in  Fagan  v.  Lentz,  156  Cal.  686,  105  Pac.  953,  and  Barry 
V.  Beamer,  8  Cal.  App.  213,  96  Pac.  378,  both  following  rule;  Title 
Insurance  etc.  Co.  v.  Ingersoll,  158  Cal.  484,  111  Pac.  364,  applying 
rule  in  case  of  express  trust;  Couts  v.  Winston,  153  Cal.  689,  96  Pac. 
358,  holding  in  action  to  prove,  by  parol,  that  deed,  absolute  on 
face,  was  mortgage;  Main  v.  Main,  7  Ariz.  156,  60  Pac.  891,  where 
husband  deeded  community  property  to  wife,  although  presumption 
was  that  character  of  title  was  thereby  changed  to  separate  property 
of  wife,  where  there  was  evidence  to  support  finding  of  fact,  court 
will  not  disturb  it  on  appeal;  Stuart  v.  Hauser,  9  Idaho,  71,  72  Pac. 
725,  in  equity  suit  by  grantor  to  have  deed  absolute  on  face  de- 
clared mortgage,  where  there  is  substantial  conflict  in  evidence,  find- 
ings of  trial  court  that  such  deed  was  not  intended  as  mortgage  will 
not  be  disturbed. 
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Inflnence  of  One  Sjionse  Over  Otber  is  presumed  undue  whenever 
confidence,  superinduced  by  relationship  and  fidelity  of  other  is  sub- 
sequently violated. 

Approved  in  Heinrich  v.  Heinrich,  2  Gal.  App.  484,  84  Pac.  328, 
equity  will  not  allow  husband  to  obtain  advantage  to  self  by  breach 
of  fiduciary  relation  to  wife. 

Distinguished  in  Broad dus  v.  James,  13  Cal.  App.  473,  110  Pae. 
162,  gift  from  parent  to  child  cannot  be  presumed  invalid,  but  turns 
on  exercise  of  actual  undue  influence,  the  relationship  being  only  a 
circumstance  inviting  careful  consideration  of  transaction,  in  ab- 
sence of  such  fraud,  imposition  or  importunity. 

Miscellaneous. — Cited  in  Wamock  v.  Harlow,  96  Cal.  301,  31  Am. 
St.  Bep.  209,  31  Pac.  167,  reciting  history  of  litigation. 

90  Cal.  337-338,  27  Pac.  185,  TOBBA  ▼.  DOBNER. 

Order  Striking  Out  Cost  Bill  Made  after  rendition  and  entry  of 
final  judgment  can  be  reviewed  without  appeal  from  judgment. 

Approved  in  Keane  v.  Pittsburg  Lead  Min.  Co.,  17  Idaho,  195,  105 
Pac.  66,  order  of  court  made  after  final  judgment  taxing  costs  is 
order  from  which  separate  appeal  is  allowed. 

90  CaL  342-346,  27  Pac.  299,  ANZAB  v.  MIIJiER. 

Statute  of  Limitations  Does  not  Commence  to  run  against  claim- 
ant under  imperfect  Mexican  grant,  until  patent  is  issued  to  him  by 
United  States. 

Reaffirmed  in  Adams  y.  Hopkins  (Cal.),  69  Pac.  230. 

90  Cal.  346-362,  27  Pac.  289,  (K)RHAM  T.  HEIMAN. 

Contract  Between  Brokers  to  Co-operate  in  buying  and  selling  real 
estate  for  share  of  commissions  is  not  within  statute  of  frauds. 

Approved  in  Baker  v.  Thompson,  14  Cal.  App.  176,  111  Pac.  373, 
and  Saunders  v.  Toakum,  12  Cal.  App.  544,  107  Pac.  1008,  both  fol- 
lowing rule;  Casey  v.  Richards,  10  Cal.  App.  61,  101  Pac.  38,  where 
it  clearly  appeared  that  broker  making  contract  with  plaintiff  to 
share  commissions  was  employed  by  owner  of  property,  and  terms 
referred  to  in  contract  between  them  rested  in  parol,  parol  evidence 
for  plaintiff  is  admissible  to  show  what  terms  were  required  to  be 
complied  with  by  him  under  contrapt;  Jones  v.  Patrick,  140  Fed. 
406,  agreement  to  share  in  profits  of  contemplated  speculations  of 
real  estate  does  not  involve  estate  or  interest  in  real  estate  within 
statute  of  frauds. 

Distinguished  in  Aldis  v.  Schleicher,  9  Cal.  App.  373,  99  Pac.  526, 
where  relation  between  seller  and  defendant  is  only  executory,  in 
absence  of  any  allegation  of  written  authority  to  sell,  or  other  en- 
forceable obligation  upon  part  of  owner  to  pay  commission  to 
defendant,  plaintiff  not  entitled  to  recover;  Crow  ell  v.  Ewing,  4  Cal. 
App.  359,  88  Pac.  286,  oral  agreement  by  one  having  option  to  pur- 
chase mine,  and  having  interest  therein  to  divide  with  another,  for 
services  in  procuring  sale  of  mine,  one-half  what  he  received  as  com- 
mission, is  within  Civil  Co(\e,  section  1624,  subdivision  6. 

90  Cal.  364-367,  27  Pac.  298,  OODDABD  Y.  SUPERIOR  COURT. 

Writ  of  Prohibition  will,  not  Lie  to  prevent  or  interfere  with  in- 
solvency proceedings  over  which  court  has  jurisdiction. 
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* 
Approved  in  Beaulieu  Yinejard  ▼.  Superior  Court,  6  CaL  App.  £48, 

91  Pac.  1017,  writ  of  prohibition  will  not  lie  to  review  regularity 
of  proceedings  of  court  within  its  jurisdiction. 

90  Oal.  S68--373,  27  Pac.  296»  MOFFAT  ▼.  GBEENWALT. 

Jurisdiction  of  Superior  Court,  on  Appeal  from  justice's  court,  at- 
taches upon  perfecting  of  appeal  by  filing  undertaking. 

Approved  in  State  v.  Brown,  30  Nev.  499,  98  Pac.  873,  under  Com- 
piled Laws,  section  3676,  providing  that  appeal  from  justice  court 
shall  be  taken  by  filing  notice  with  justice  and  serving  copy  on  ad- 
verse party,  order  in  which  notice  filed  and  served  is  immaterial. 

SoretieB  upon  Appeal  Bond  cannot  Avoid  liability  thereon  by  fail- 
ing to  justify  after  exception  to  their  sufficiency  by  adverse  party. 

Distinguished  in  San  Francisco  v.  Hartnett,  1  Cal.  App.  654,  82 
Pac.  1065,  when  amount  of  bail  bond  in  criminal  case  has  been  fixed, 
or  bail  bond  accepted  or  approved,  by  officer  not  authorized  by  law 
so  to  do,  bond  is  absolutely  void. 

90  Oal.  277-279,  27  Pac.  295,  PEOPLE  v.  LOUI  TUNO. 

Where  Only  Office  of  Motion  for  Kew  Trial  on  ground  of  newly 
discovered  evidence  is  to  impeach  adverse  witness,  it  is  insufficient 
for  purposes  of  new  trial. 

Beaffirmed  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  803,  103 
Pac.  1090,  and  People  v.  Lapique  (Cal.),  67  Pac.  16. 

One  Seeing  Defendant  Shortly  After  Orlme  committed  may  testify 
that  blood  upon  his  coat  was  fresh,  without  showing  himself  to  be 
expert. 

Approved  in  Miller  v.  State,  94  Ark.  544,  128  S.  W.  356,  opinions 
of  ordinary  witnesses  may  be  given  where,  from  nature  of  subject, 
facts  cannot  be  otherwise  properly  presented  to  jury,  or  such  evi- 
dence is  only  evidence  obtainable. 

Distinguished  in  State  v.  Alton,  105  Hinn.  419,  117  N.  W.  620,  sin- 
gle fact  that  stain  upon  defendant's  shirt  sleeve  was  blood,  it  not 
being  shown  to  be  human  blood,  and  it  appearing  that  it  might  have 
been  deposited  there  for  six  months  or  a  year,  was  too  remote,  and 
of  no  probative  force  in  establishing  defendant  as  guilty  party. 

90  Oal.  381-384,  27  Pac.  300,  PEOPI£  ▼.  OESENA. 

Fact  That  There  Were  Discrepancies  in  Testimony  of  children  wit- 
nesses against  defendant  convicted  of  assault  with  intent  to  commit 
rape  does  not  warrant  reversal  of  judgment  where  discrepancies 
were  such  as  could  be  expected  from  their  tender  age,  and  there  is 
other  evidence  to  corroborate  their  account,  including  defendant*s 
own  testimony. 

Approved  in  People  v.  Ah  Lung,  2  Cal.  App.  282,  83  Pac.  298, 
under  charge  of  rape,  though  testimony  of  prosecutrix  be  contradic- 
tory and  corroboration  slight,  appellate  courts  will  not  interfere, 
unless  preponderance  of  evidence  against  verdict  makes  reversal  a 
duty. 

90  Oal.  386-389,  27  Pac.  305,  JONES  ▼.  TAIJiANT. 

Where  Written  Contract  is  Placed  in  Evidence,  and  controls  in 
decision,  admission  of  improper  evidence  as  to  oral  negotiations  of 
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parties  which  led  up  to  written  contract  is  not  ground  for  reversal 
of  judgment,  no  injury  having  resulted  therefrom. 

Approved  in  Union  "transportation  Co.  v.  Bassett  (Cal.),  46  Pac. 
911,  in  action  to  restrain  harbor  commissioners  from  enforcing  order 
requiring  plaintiff  company  to  change  its  landing  place,  admission  of 
hearsay  evidence  tending  to  impugn  defendant's  good  faith  in  pass* 
ing  order  of  removal  is  harmless,  where  court  finds  order  unreason* 
able. 

90  OaL  397-402,  27  Pac.  304,  DYKE  T.  BA17E  OF  ORANGE. 

Statement  of  Amonnta  of  Judgment  written  in  manner  usual  in 
account-books,  in  columns,  with  vertical  line  separating  last  two  fig- 
ures  from  rest  in  each  amount,  but  without  dollar-mark,  is  sufficient 
statement  of  amount  to  create  lien  under  section  672  of  Code  of  Civil 
Procedure. 

Approved  in  Newlove  v.  Mercantile  Trust  Co.,  156  Cal.  664,  105 
Pac.  975,  in  case  where  schedule  in  voluntary  insolvency  gave  names 
of  creditors  and  under  column  headed  "Sum  due"  placed  figures, 
with  decimal  separating  last  two  figures  from  rest  in  each  sum. 

Docketing  Jndgm«nts.    See  note,  87  Am.  St.  Bep.  668. 

90  Cal.  402-410,  25  Am.  St.  Bep.  133,  27  Pac.  309,  MUBBAT  ▼.  HOME 
BENEFIT  UFE  ASSN. 

If  Insurance  Company,  After  Knowledge  of  any  default  for  which 
it  might  terminate  contract  of  insurance,  enters  into  transactions 
with  assured  which  recognize  continued  validity  of  policy,  and  treat 
it  as  still  in  force,  right  to  claim  forfeiture  for  such  previous  default 
is  waived. 

Approved  in  Denver  Life  Ins.  Co.  v.  Crane,  19  Colo.  App.  201,  73 
Pac.  879,  following  rule;  Arnold  v.  American  Ins.  Co.,  148  Cal.  667, 
84  Pac.  185,  25  L.  B.  A.  (n.  s.)  6,  although  there  was  breach  of  con- 
dition of  which  company's  proper  officer  knew,  conduct  of  such 
officer  in  causing  assured  to  rely  upon  his  policy  as  valid  policy  is 
waiver  or  estoppel,  based  upon  such  knowledge,  from  alleging  such 
breach  against  claim  for  subsequent  loss. 

Forfeitures  are  not  Favored,  and  will  not  be  enforced  unless  spe- 
cifically and  definitely  provided  for  in  contract. 

Approved  in  Queen  Ins.  Co.  of  America  v.  Excelsior  Milling  Co., 
69  Kan.  116,  76  Pac.  424,  following  rule. 

Effect  of  Acceptance  of  Delinquent  Aflsessments.  See  note,  136 
Am.  St.  Bep.  428. 

90  Cal.  410-427,  25  Am.  St.  Bep.  138,  27  Pac  306,  INOEBMAN  ▼. 
MOOBE. 

Where  Servant  Put  to  Work  upon  dangerous  machine  is  known  to 
be  without  experience  and  without  knowledge  of  particular  dangers 
attending  work,  master  is  bound  to  give  him  such  instructions  as  to 
cause  him  to  fully  understand  necessity  for  care. 

Approved  in  Pigeon  v.  Puller,  156  Cal.  699,  105  Pac.  979,  Quinn  v. 
Electric  Laundry  Co.,  155  Cal.  506,  101  Pac.  796,  Jenson  v.  Will  ft 
Finck  Co.,  150  Cal.  404,  89  Pac.  116,  Larsen  v.  Magne-Silica  Co.,  14 
Cal.  App.  73,  111  Pac.  121,  Arizona  Lumber  etc.  Co.  v.  Mooney,  4 
Ariz.  101,  33  Pac.  592,  Schoner  v.  Allen,  25  Okl.  26,  105  Pac.  192, 
and  Elliff  v.  Oregon  B.  ft  N.  Co.,  53  Or.  73,  99  Pac.  79,  all  following 
U  OrI.  Note*— 41 
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rule;  Vohs  v.  Shorthill  k  Co.,  MO  Iowa,  541,  107  N.  W.  418,  duty  to 
warn  and  instruct  inexperienced  servant  of  dangers  is  positive  obli- 
gation which  master  cannot  escape  on  plea  that  he  was  himself 
ignorant  of  such  danger,  as  law  will  hold  him  to  have  known  what 
exercise  of  reasonable  care  and  caution  would  have  brought  to  his 
attention. 

Duty  of  Kaster  to  Imtract  and  Warn  Sexrants  as  to  perils  of  em- 
ployment.   See  note,  44  L.  B.  A.  37,  57,  61. 

Fact  Whether  Servant  lad  Knowledge  of  defect  and  of  danger 
one  for  jury. 

Approved  in  Fisher  v.  Prairie,  26  Okl.  349,  109  Pac.  519,  issue  of 
facts  as  to  negligence  relating  to  master's  duty  to  warn,  and  suffi- 
ciency of  same,  should  be  determined  by  jury;  Waggoner  v.  Porter- 
field,  55  Tex.  Civ.  App.  174,  118  S.  W.  1096,  whether  defendant  was 
guilty  of  negligence  in  allowing  defect  to  continue  a  question  for 
jury. 

Upon  Appeal  from  Order  Denying  New  Trial,  previous  order  of 
trial  court  granting  new  trial,  and  its  subsequent  order  vacating 
that  order,  and  reinstating  motion  for  new  trial,  which  are  not  em- 
bodied in  any  bill  of  exceptions,  do  not  properly  form  part  of  rec- 
ord on  appeal. 

Approved  in  In  re  Estate  of  Bouyssou,  3  Cal.  App.  41,  84  Pac.  460, 
in  absence  from  record  of  any  showing  of  error,  it  will  be  presumed 
on  appeal  that  action  of  trial  court  in  vacating  its  prior  order  in 
same  cause  was  regularly  performed  and  is  correct. 

Bight  of  Servant  to  Becover  for  Injuries  caused  by  projecting 
screws  in  moving  machinery.     Se6  note,  48  Im  B.  A.  97. 

90  CaL  427-444,  27  Pac.  275,  MUBDOOK  Y.  OLABKE. 

Where  qneation  is  Treated  by  Both  Parties  at  trial  as  issue  in  case, 
plaintiff  cannot  object  for  first  time  on  appeal  that  by  defendant's 
answer  no  such  issue  was  raised  in  trial  court. 

Approved  in  Schroeder  v.  Mauzy,  16  Cal.  App.  447,  118  Pac.  461, 
reaffirming  rule;  Milwaukee  etc.  Ins.  Co.  v.  Warren,   150  Cal.  353, 

89  Pac.  96,  where,  in  action  to  recover  from  agents  money  collected 
but  ncft  paid  over,  mutilated  books  of  agents  were  referred  to  ref- 
eree, who  made  qualified  report,  and  case  was  tried  without  objec- 
tion on  theory  that  referee  was  properly  before  court,  defendants, 
having  permitted  trial  to  proceed  on  this  theory,  are  bound  by  it, 
and  cannot  raise  for  first  time  on  appeal  objection  which  could  have 
been  obviated  if  made  in  court  below. 

Conveyance  of  Land  Made  Merely  to  secure  payment  of  money  is 
not  enlarged  from  mere  mortgage  by  fact  that  grantee  has  right  to 
retain  possession  until  debt  is  paid. 

Approved  in  Wadleigh  v.  Phelps,  149  Cal.  641,  87  Pac.  99,  finding 
against  plea  of  statute  of  limitations  cannot  be  disturbed,  where  evi- 
dence shows  that  defendant  was  mortgagee  in  possession,  and  that 
his  holding  was  not  adverse  to  mortgagors  at  any  time  prior  to  his 
death. 

90  OaL  444-486,  27  Pac  366,  EMEBIO  v.  ALVABADO. 

Allowing  of  Amendments  to  Pleadings  being  within  discretion  of 
trial  court,  its  action  will  not  be  interfered  with,  unless  its  discretion 
lias  been  clearly  abused. 
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Approved  in  Idalio  Placer  etc.  Co.  v.  Green,  14  Idaho,  299,  94  Pac. 
162,  amendments  to  pleadings  rest  largely  in  discretion  of  court,  and 
unless  exercise  of  such  discretion  deprives  complaining  party  of  some 
substantial  right,  it  is  not  error;  Clarkson  v.  Hoyt  (Cal.),  36  Pac. 
384,  in  action  on  note  given  to  settle  balance  due  on  statement  of 
accounts,  overruling  of  defendant's  motion  to  amend  answer  so  as 
to  attack  statement  on  ground  of  fraud  is  not  abuse  of  discretion 
where  proposed  amendment  alleges  fraud  only  in  general  terms,  with- 
out pointing  out  facts  which  constitute  it. 

Where  There  is  Ko  Dollar-mark,  word,  abbreviation,  or  other  char- 
acter in  assessment-roll  to  show  what  was  meant  or  intended  by  fig- 
ures in  columns  headed  "Value"  or  "Taxes,"  assessment  is  fatally 
defective. 

Beaffirmed  in  Fox  v.  Townsend,  152  -Cal.  53,  91  Pac.  1007. 

Distinguished  in  Carter  v.  Osborn,  150  Cal.  622,  S&  Pac.  609,  failure 
to  put  dollar-mark  before  figures  in  delinquent  tax  list,  under  head- 
ing "Amount,"  does  not  invalidate  assessment  or  tax  sale. 

Where  Cotenant  UndertakeB  to  Oonvey  whole  title  to  specific  tract, 
his  conveyance  is  n'bt  void,  but  conveys  all  his  interest  in  that  tract. 

Approved  in  Kenoye  v.  IBrown,  82  Miss.  615,  100  Am.  St.  Bep.  645, 
35  So.  165,  where  one  of  several  tenants  in  common  conveys  part 
of  common  estate  by  specific  metes  and  bounds,  and  other  tenants 
cause  partition,  grantee  takes  by  estoppel  interest  of  grantor  in  par- 
cel specifically  conveyed,  but  does  not  take  any  interest  of  grantor 
beyond  portions  so  specifically  conveyed  by  metes  and  bounds. 

Oonveyance  by  One  Ootenant  of  specific  part  of  common  property. 
See  note,  100  Am.  St.  Bep.  652,  653. 

Description  in  Deed  from  Cotenant  and  wife,  containing  no  other 
designation  of  land  than  "all  our  right,  title  and  interest  in  and  to 
all  the  land  inherited  by  us,''  is  insufficient  to  embrace  land  subject 
to  partition,  where  any  interest  therein  passed  to  them  by  devise 
rather  than  by  descent. 

Distinguished  in  Crozer  v.  White,  9  Cal.  App.  620,  100  Pae.  134, 
one  who  grants  a  thing  is  presumed  to  grant  also  what  is  essential 
to  beneficial  use  and  enjoyment  of  property  designated,  in  a'bsence  of 
language  indicating  different  intention  on  part  of  grantor. 

Certificate  of  Acknowledgment  of  Deed  taken  by  justice  of  peace, 
which  does  not  state  venue  or  jurisdiction  of  justice,  is  fatally  de- 
fective, even  though  name  of  certain  state  and  county  were  written 
at  commencement  of  deed. 

Distinguished  in  Duckworth  v.  Watsonville  Water  etc.  Co.,  150  Cal. 
534,  89  Pac.  344,  certificate  of  acknowledgment  which  recites  name 
and  official  character  as  notary  in  and  for  certain  county  ni^med,  in 
usual  form,  and  is  signed  by  him  merely  with  words  "Notary  Pub- 
lic" after  name,  sufficiently  states  name  of  office,  within  Civil  Code, 
section  1193,  to  entitle  deed  to  record. 

When  Defects  in  Certificates  of  Acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Bep.  550. 

Section  90  of  Bevenne  Act  of  May  15,  1854,  being  expressly  re- 
])ealed  by  section  55  of  Bevenue  Act  of  April  29^  1857,  mere  intro- 
duction of  tax  deed  acquired  under  former  act,  without  other  evi- 
dence, does  not  make  out  prima  facie  title,  but  preliminary  stepa 
necessary  to  vest  power  of  sale  are  essential. 
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Cited  in  Johnson  ▼.  Taylor,  150  Cal.  206,  119  Am.  St.  Bep.  181,  88 
Pac.  906,  10  L.  R.  A.  (n.  s.)  818,  arguendo. 

Gotenanta'  Bigbt  to  Acqnlra  and  Enforce  Tax  TiUea.  See  note,  116 
Am.  St.  Bep.  3^7. 

Idem  Bonana.    See  note,  100  Am.  St.  Bep.  336. 

90  Oal.  487-496,  27  Pac  429,  NEWTON  ▼.  HUUi. 

Mere  Olerical  Error  Rendering  Judgment  Uncertain  should  be  cor- 
rected by  motion  in  trial  court. 

Approved  in  First  Nat.  Bank  of  Santa  Monica  v.  Kowalsky  (Cal.), 
31  Pac.  1134,  where  judgment  shows  mere  clerical  error  and  contains 
data  necessary  to  correct  it,  error  should  be  corrected  by  trial  court 
on  motion  of  any  party  to  judgment. 

Under  Inatallment  Contract  for  Sale  of  Land,  time  being  of  essence, 
deed  upon  last  payment,  and  upon  default  by  purchaser  money  already 
paid  to  be  forfeited  and  vendor  released  thereupon  from  all  obliga- 
tion to  convey,  vendor  is  not  in  default  until  his  refusal  to  convey 
upon  tender  of  purchase  price. 

Approved  in  Naftzger  v.  Gregg  (Cal.),  31  Pao.  613,  following  rule; 
Freeman  v.  Griswold  (Cal.),  34  Pac.  329,  under  covenant  which  pro- 
vides that  upon  noncompliance  by  purchasers  with  terms  as  to  pay- 
ment seller  shall  be  free  from  any  obligation  to  convey,  time  being 
of  essence,  seller  may  avoid  contract  or  not  at  his  option,  and  is 
not  bound  to  tender  deed  except  on  payment  of  purchase  price. 

Stipulation  in  Contract  Tbat  Time  is  of  essence  applicable  only  to 
agreement  by  purchaser  to  pay  and  is  for  benefit  of  vendor  alone, 
who  may  elect  to  rescind  or  enforce  contract. 

Distinguished  in  Cleary  v.  Folger  (Cal.),  33  Pac.  878,  where  ven- 
dee of  land  notifies  vendor  that  he  will  not  complete  purchase,  vendor 
need  not  offer  to  perform,  and  by  failing  to  do  so  does  not  author- 
ize vendee  to  consider  contract  as  rescinded,  so  that  he  can  recover 
payments  made  by  him. 

Time  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104 
Am.  St.  Bep.  270. 

90  CaL  496-499,  27  Pac.  371,  BBYMEB  Y.  SOUTHEBN  PAC.  CO. 

Iaw  Imposes  on  Employer  Only  Obligation  to  use  reasonable  care 
and  diligence  in  procuring  suitable  and  safe  machinery  and  appli- 
ances for  servant  to  perform  duties  for  which  he  is  engaged. 

Approved  in  Thompson  v.  Cal.  Construction  Co.,  148  Cal.  37,  82 
Pac.  368,  duty  of  employer  to  furnish  employee  reasonably  safe 
place  in  which  to  work  not  absolute,  but  his  duty  is  fulfilled  when 
he  exercises  ordinary  care  for  that  purpose;  Watts  v.  Murphy,  9 
Cal.  App.  568,  99  Pac.  1106,  it  is  prejudicial  error,  in  instructing 
jury,  to  classify  elevator  operator  with  passengers,  so  as  to  require 
from  owners  utmost  care  and  diligence  of  very  cautious  persons  in 
providing  safe  machinery  as  far  as  human  foresight  can  go. 

Employer  Liable  Only  When  He  had  Knowledge  of  defect,  or  failed 
to  exercise  reasonable  diligence  in  inspecting  to  discover  defect. 

Approved  in  Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  777,  87  Pac. 
624,  refusing  to  set  aside  jury'^  finding,  on  conflicting  evidence,  that 
trestle  had  been  defectively  constructed,  and  that,  at  time  of  accident 
its  timber  had  rotted  to  such  extent  as  to  render  trestle  unfit  for 
purpose  built  for  and  used. 
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Snowledge  ai  Elemont  of  Employe's  Liability.  See  note,  41  L. 
R.  A.  78. 

Mere  Fact  of  Breaking  of  Appliance  ia  not  sufficient  to  authorize 
any  inference  or  presumption  that  master  had  failed  to  exercise  rea- 
sonable care  in  its  selection. 

Approved  in  McDonald  v.  California  Timber  Co.,  7  Cal.  App.  ^78, 
94  Pac.  377,  mere  happening  of  injury  raised  no  presumption  that 
employer  was  at  fault  in  providing  appliance;  National  Biscuit  Co. 
T.  Wilson,  169  Ind.  447,  82  N.  E.  918,  where  accident  due  to  breaking 
of  large  cogwheel  connected  with  elevator,-  which  would  not  result 
from  mere  use  or  wear,  happening  of  accident  not  prima  facie  proof 
of  negligence,  under  doctrine  of  res  ipsa  loquitur;  South  Baltimore 
Car  Works  t.  Schaefer,  96  Md.  106,  94  Am.  St.  Rep.  560,  53  Atl. 
067,  where  detachable  knife  flew  from  machine,  and  accident  was 
unprecedented,  and  employee,  who  had  adjusted  knife,  stated  that 
machine  was  in  perfect  condition,  and  there  was  no  unusual  strain 
at  time,  doctrine  of  res  ipsa  loquitur  is  inapplicable;  Wells  v.  Utah 
Const.  Co.,  27  Utah,  525,  76  Pac.  560,  it  is  error  to  refuse  to  instruct 
that  mere  fact  that  accident  happened  is  not  sufficient  proof  to  charge 
defendant  with  negligence. 

Presumption  of  Negligence  from  Happening  of  accident  causing 
personal  injuries.     See  notes,  113  Am.  St.  Rep.  lOOS. 

Freamnptlon  of  Negligence  of  Master  from  unexplained  starting  of 
machinery  injuring  servant.     See  note,  1  L.  R.  A.  (n  s.)  300. 

Liability  to  Servant  for  Injuries  due  to  defective  machinery  and 
appliances.    See  note,  98  Am.  St.  Rep.  291,  303,  322. 

Res  Ipsa  Loquitor,  as  Between  Master  and  Servant.  See  note,  6 
li.  R.  A.  (n.  s.)  352. 

90  Cal.  500-504,  27  Pac.  372,  BAI.LERINO  ▼.  BiaELOW. 

Where  Complaint  In  Action  Between  Landlord  and  tenant  alleged 
that  rental  did  not  exceed  twenty-five  dollars  monthly,  but  evidence 
showed  it  did  exceed  that  sum,  judgment  rendered  thereon  in  jus- 
tice's dourt  is  void. 

Approved  in  Fitchett  v.  Henley,  31  Nev.  398,  104  Pac.  1065,  under 
constitutional  limitation  on  justices'  courts  of  amount,  in  case  of 
money  demand,  of  three  hundred  dollars,  exclusive  of  interest,  judg- 
ment in  justice's  court  for  three  hundred  and  ninety-six  dollars 
treble  damages  and  for  one  hundred  dollars  rent  due  is  void. 

Voluntary  Credits  to  Bring  Debt  within  jurisdiction  of  court.  See 
note,  2S  L.  R.  A.  224. 

90  Cal.  604-507,  27  Pac.  S75,  CLARE  ▼.  PALMER. 

Notice  in  Summons,  in  Action  to  foreclose  mortgage,  that  upon 
failure  to  appear  plaintiff  "will  take  judgment  against  you"  is  sub- 
stantial compliance  with  wording,  "will  apply  to  the  court  for  the 
relief  demanded,"  under  subdivision  5  of  section  407  of  Code  of  Civil 
Procedure. 

Approved  in  Snake  River  etc.  District  v.  Stevens,  18  Idaho,  547, 
110  Pac.  1034,  in  action  by  land  owner  within  irrigation  district 
against  district  for  failure  to  supply  water,  plaintiff  was  allowed  to 
apply  to  court  for  judgment  demanded  instead  of  taking  default 
judgment  by  clerk;  Harpold  v.  Doyle,  16  Idaho,  686,  102  Pac.  161, 
applying  rule  in  action  for  breach  of  promise;  Stanley  v.  Rachofsky, 
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50  Or.  475,  93  Pae.  355,  where  summons  properly  issued  contained 
salBcient  information  to  warn  defendant  that  judicial  proceeding  was 
pending  against  him  in  particular  court,  and  that  if  he  did  not 
appear  and  answer  judgment  would  be  taken  for  specified  sum,  it  is 
not  fatally  defective  for  failure  to  state  rate  of  interest  demanded 
and  date  from  which  computed. 

90  OaL  507-^15,  25  Am.  Bt,  Bep.  145,  27  Pac.  309,  WELOOHE  v. 


Landlord,  by  Raltaring  Ttnant  from  remainder  of  term,  is  estopped 
from  claiming  any  further  rent. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  31, 
80  C.  C.  A.  97,  such  a  surrender  releases  lessee  from  liability  for  rents 
to  accrue  and  from  immature  obligations,  but  leaves  him  liable  for 
all  rent  accrued  and  for  all  obligations  whose  performance  is  due. 

Where  Lessee  Abandons  and  Sends  Keys  to  landlord,  acts  of  latter 
in  taking  possession  and  reletting  for  longer  term  than  remainder  of 
existing  one,  without  notifying  original  lessees  of  intention  to  con- 
tinue to  hold  them  for  rent  or  that  the  reletting  is  on  their  account, 
shows  acceptance  of  surrender  by  landlord. 

Distinguished  in  Rucker  v.  Tabor,  127  6a.  103,  56  S.  E.  125,  where 
debtor  agrees  to  rent  land  to  creditor  on  shares,  debtor's  share  to 
go  in  satisfaction  of  debt,  if  creditor  surrenders,  and  debtor,  with- 
out notice  to  creditor  of  intention  to  hold  him,  rents  portion  of  land, 
such  acts  constitute  surrender  and  acceptance,  and  nonsuit  is  proper 
in  action  by  land  owner  against  creditor. 

Bight  of  Landlord  on  Abandonment  of  premises  by  tenant.  See 
note,  114  Am.  St.  Rep.  720. 

Remedy  of  Landlord  upon  Abandonment  of  Premises.  See  note, 
13  L.  R.  A.  (n.  s.)  400. 

Surrender  of  Lease  by  Way  of  Estoppel  results  from  acts  which 
imply  mutual  consent  to  surrender. 

Distinguished  in  Silveira  v.  Ahlo,  16  Haw.  317,  lessor,  by  declining 
rent  for  two  months  after  burning  of  leased  buildings,  and  telling 
tenant  that  he  would  give  new  lease  for  longer  period,  about  five 
years  remaining  on  existing  lease,  but  without  mentioning  length  of 
term,  is  not  estopped  from  denying  that  leases  have  been  surrendered 
or  from  claiming  rental  under  existing  leases  after  tenant  refused 
new  lease  offered. 

90  Cal.  515-^22,  27  Pac.  S73,  O'CONNELL  ▼.  MAIN  ETC.  HOTEL 
OO. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract. 
See  note,  53  L.  R.  A.  66. 

Recovering  for  Services  and  Expenses  under  running  contract  with 
corporation  ended  by  its  insolvency  and  dissolution.  See  note,  69  L. 
R.  A.  128. 

90  OaL  622-632,  25  Am.  St.  Bep.  161,  27  Pac.  627,  MILLS  ▼.  LOS 
ANOELES. 

Possession  is  of  No  Valne  as  evidence  of  title  to  pueblo  land  as 
against  patent  to  city  unless  it  constitutes  bar  under  statute  of  lim- 
itations, which  does  not  begin  to  run  until  patent  is  issued. 

Approved  in  People  v.  Kerber,  152  Cal.  734,  125  Am.  St.  Rep.  93, 
9Z  Pac.  879,  private  persons  cannot  obtain  title,  inconsistent  with 
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its  nse  as  property  devoted  to  public  use,  to  tide  lands,  by  prescrip- 
^on,  founded  on  adverse  occupancy  for  statutory  period. 

Bight  to  Acanlre  Title  by  Advene  PoMesalon  to  lands  devoted 
to  public  use.    See  note,  87  Am.  St.  Bep.  777. 

90  Oal.  532-MS,  25  Am.  St  Bep.  161,  27  Pac.  627,  13  L.  B.  A.  707, 
BXJBKETT  y.  OBIFFITH. 

In  Action  for  Slander  of  Title,  if  Words  were  uttered  after  sale 
completed  or  contracted  for,  so  as  to  give  plaintiff  contract  specific- 
ally enforceable,  lie  does  not  suffer  any  actionable  damage  from  their 
utterance. 

Reaffirmed  in  Butts  v.  Long,  94  Mo.  App.  099,  68  S.  W.  758. 

In  Action  for  Slander  of  Title,  it  is  necessary  to  allege  in  com- 
plaint, distinctly  and  particularly,  facts  which  show  wherein  plain- 
tiff has  sustained  special  damage  as  direct  and  natural  result  of  ut 
terance   of  words. 

Approved  in  Continental  Realty  Co.  v.  Little,  135  Ky.  623,  117 
S.  W.  311,  petition  in  action  for  slander  of  title  to  property  because 
of  alleged  declarations  of  defendant  must  set  out  words  constituting 
slander  and  special  damage  resulting  therefrom. 

Pleadings  are  to  be  Oonstmed  Contra  ProferenteuL 

Approved  in  Witham  v.  Blood,  124  Iowa,  698,  100  N.  W.  559, 
though,  under  code,  pleadings  are  to  be  construed  liberally,  and 
pleader  given  benefit  of  every  allegation  made  or  reasonably  im- 
plied, he  is  presumed  to  have  stated  his  ease  as  strongly  as  facts 
will  justify. 

Complaint  Alleging  Defamatory  Statements  that  plaintiff  had 
broken  covenants  of  leases  attached  to  complaint  as  exhibits,  but 
failing  to  show  what  were  covenants  in  leases  or  nature  of  his  rights 
thereunder,  except  by  inference  from  exhibits,  fails  to  show  that 
statements  could  have  caused  any  damage  or  injury  to  plaintiff. 

Approved  in  S.  F.  Sulphur  Co.  v.  Aetna  Indem.  Co.,  11  Cal.  App. 
698,  106  Pac.  112,  where  objection  to  variance  between  exhibit  and 
allegations  of  complaint  was  raised  for  first  time  upon  appeal,  and 
then  only  in  oral  argument,  allegations  in  body  of  complaint  should 
be  held  to  control  recitals  in  exhibit. 

Matters  of  Substance  Which  are  Essential  Elements  in  cause  of 
action  must  be  presented  by  direct  averment,  and  not  by  way  of 
recital,  or  merely  as  exhibits  attached  to  complaint. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  345,  104  Pac.  998,  in 
action  for  damages  for  breach  of  contract,  want  of  distinct  sub- 
stantive averment  of  contract  in  complaint  cannot  be  supplied  by 
inference  or  argument  from  exhibit  attached  to  and  made  part  of 
complaint,  setting  forth  record  in  former  suit  between  parties  in 
which  it  is  found  that  a  contract  was  entered  into  between  them 
therein  set  out;  Lee  v,  McCarthy  (Cal.),  35  Pac.  1034,  attorney's 
fees,  in  suit  to  foreclose  mortgage  containing  provision  for  such, 
cannot  be  recovered  where  agreement  to  pay  them  is  not  directly 
averred  in  complaint,  but  is  merely  inferable  from  exhibit  annexed 
thereto;  McPherson  v.  Hattich,  10  Ariz.  109,  85  Pac.  733,  breach 
of  contract  for  construction  of  building  is  nonpayment  of  compensa- 
tion, which  fact  must  be  alleged  in  complaint  in  action  to  recover 
on  contract,  and  statement  in  exhibit  filed  with  and  made  part  of 
oomplaint  cannot  supply  such  necessary  allegation  omitted  from 
complaint. 
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DistinguiBhed  in  Santa  Bosa  Bank  v.  Paxton,  149  Cal.  199,  86  Pac. 
194,  where  complaint  in  action  on  note  alleged  that  maker  executed 
and  delivered  note  to  plaintiff,  and  also  that  maker  executed  power 
of  attorney,  which  power  was  attached  to  and  made  part  of  com- 
plaint, conceding  that  any  reference  to  power  was  necessary,  al- 
legation as  to  authority  of  grantee  in  power  of  attorney  to  execute 
note  was  at  most  defective  in  form  only,  which  was  removed  by 
reference  to  power  of  attorney  attached  as  exhibit;  Wells,  Fargo  ft 
Co.  y.  McCarthy,  5  Cal.  App.  307,  90  Pac.  205,  where  complaint  merely 
alleged  that  under  order  in  estate  of  decedent  certain  note  and 
mortgage  of  estate  was  assigned  to  plaintiff,  who  was  owner  and 
holder  thereof,  but  had  no  allegation  of  confirmation  of  sale,  com- 
plaint sufficient  as  against  general  demurrer,  in  view  of  Code  of 
Civil  Procedure,  section  475. 

Injunction  Against  False  Statement!  as  to  plaintiff's  property  or 
business.    See  note,  16  L.  B.  A.  244. 

90  Cal.  543-648,  27  Pac.  638,  BATES  ▼.  SANTA  BABBABA  CO. 

A  Mechanics'  Lien  cannot  be  AcqiUred  against  a  public  building. 

Approved  in  Clark  v.  Beyrle,  160  Cal.  311,  116  Pac.  741,  mechanic's 
lien  cannot  be  asserted  against  water  tunnel  being  constructed  by 
city  as  public  improvement. 

Mechanic's  Liens  on  Public  Property.    See  note,  35  L.  B.  A.  141. 

Personal  Liability  to  Pay  Assessment  for  local  improvement.  See 
notes,  133  Am.  St.  Rep.  931,  932;  35  L.  B.  A.  61. 

Materialman  Who  Fumlahes  Blaterials  or  work  to  contractor  for 
erection  of  county  building  acquires,  as  against  contractor,  prior 
right  of  payment  of  his  claim  from  unpaid  portion  of  contract  price, 
tipon  giving  written  notice  to  county  of  his  claim,  as  provided  in 
section  1184  of  Code  of  Civil  Procedure. 

Approved  in  Butler  v.  Ng  Chung,  160  Cal.  439,  117  Pac.  514,  re- 
affirming rule;  Qoldtree  v.  San  Diego,  8  Cal.  App.  509,  510,  97  Pac. 
217,  218,  exclusive  method  of  enforcing  lien  upon  public  structure 
is  by  notice  to  holder  of  fund  provided  to  pay  therefor,  under  sec- 
tion 1184  Qt  Code  of  Civil  Procedure;  Board  of  Education  v.  Blake 
(Cal.),  38  Pac.  537,  under  section  1184  of  Code  of  Civil  Procedure, 
notices  may  be  served  after  expiration  of  the  thirty-five  days,  pro- 
vided there  are  funds  due  contractor  still  in  hands  of  owner;  Buss 
Lumber  etc.  Co.  v.  Boggenkamp  (Cal.),  35  Pac.  643,  upon  authority 
of  principal  case,  materialman  who  has  served  notice  on  owner  as  , 
required  by  Code  of  Civil  Procedure,  section  1184,  acquires  prior 
right  to  fund  in  owner's  hands,  due  contractor,  though  contractor 
subsequently  abandons  contract. 

Distinguished  in  Kruse  v.  Wilson,  3  Cal.  App.  93,  84  Pac.  443,  under 
section  1184  of  Code  of  Civil  Procedure,  materialman  who  furnishes 
materials  to  subcontractor  for  use  in  building  cannot,  by  serving 
notice  of  his  claim  on  contractor,  intercept  moneys  which  may  be 
due  from   contractor  to  subcontractor. 

Bight  of  Materialman  to  Money  Judgment  against  person  who 
employs  mechanic  or  purchases  materials  is  not  lost  or  waived  by 
proceeding  to  enforce  lien,  or  recover  from  owner  balance  of  con- 
tract price  remaining  in  his  hands. 

Approved  in  Hunt  v.  Darling,  26  B.  I.  483,  59  Atl.  400,  69  L.  R. 
A.  49 7|  subcontractor  is  entitled  to  prosecute  petition  for  mechanic's 
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lien  simultaneously  with  action  at  law  against  contractor,  in  wbicb 
part  of  contract  price  still  in  owner's  hands  for  satisfaction  of 
lien  is  attached. 

90  OaL  653-668»  27  Pac.  411,  EX  PABTE  diANCT. 

Under  Section  1222  of  Code  of  ClvU  Procedure,  judgment  or  orders 
of  court  in  cases  of  contempt  are  final  and  conclusive. 

Approved  in  Mott  v.  Clarke  (Cal.),  56  Pac.  545,  546,  following 
rule;  Natoma  Water  etc  Co.  v.  Hancock  (Cal.),  36  Pac.  100,  no 
appeal  lies  from  order,  adjudging  one  guilty  of  contempt  for  violating 
restraining  order. 

Appeal  by  Insolvent  from  Order  adjudging  him  guilty  of  con- 
tempt for  failure  to  comply  with  order  to  turn  over  certain  assets 
to  receiver  is,  in  effect,  appeal  from  order  directing  delivery  of 
personal  property,  within  meaning  of  section  943  of  Code  of  Civil 
Procedure. 

Distinguished  in  Estate  of  McGinn,  3  Cof.  Prob.  129,  decree  re* 
voking  probate  of  will  and  awarding  costs  to  contestants  is  not 
judgment  or  order  directing  payment  of  money. 

90  Cal.  559-561,  27  Pac.  411.  CABUTHEBS  ▼.  HENSLEY. 

Upon  Appeal  from  Judgment  upon  judgment-roll  alone,  all  intend- 
ments will  be  made  in  support  of  judgment. 

Approved  in  Kreling  v.  McMullen,  153  Cal.  434,  111  Pac.  252, 
upon  appeal  by  defendant  from  default  judgment,  appellate  court 
must  indulge  in  all  reasonable  presumptions  and  intendments  in  favor 
of  judgment. 

90  Oal.  562-564,  27  Pac.  409,  DOW  ▼.  BOSS. 

If  Party  Entitled  to  Costs  Falls  to  serve  and  file  memorandum 
thereof  until  more  than  five  days  have  elapsed  after  he  had  knowl- 
edge of  court's  decision,  filing  is  too  late,  and  costs  will  be  stricken 
from  judgment  on  motion. 

Approved  in  State  v.  District  Court,  33  Mont.  533,  85  Pac.  368, 
costs,  being  allowed  only  by  statute,  can  be  collected  only  by  method 
pointed  out  by  statute. 

90  Oal.  565-569,  27  Pac.  422,  GOW  ▼.  BCABSHAUh 

Attachment  Proceedings  are  Special  and  Statutory,  and  provisions 
of  statute  must  be  strictly  followed,  or  no  rights  will  be  acquired 
thereunder. 

Approved  in  Sousa  v.  Lucas,  156  Cal.  463,  105  Pac.  415,  Clyne  v. 
Easton,  Eldridge  &  Co.,  148  Cal.  293,  113  Am.  St.  Bep.  253,  83  Pac. 
38,  and  Souza  v.  Lucas  (Cal.  App.),  100  Pac.  117,  all  following  rule; 
Kern  Valley  Bank  v.  Kolhn,  157  Cal.  240,  107  Pac.  112,  writ  of  at- 
tachment is  improperly  issued  and  void,  unless  it  is  supported  by 
undertaking  conforming  substantially  with  requirements  of  statute. 

90  CaL  569-573,  27  Pac.  427,  PEOPLE  v.  LOPEZ. 

Indictment  Charging  Defendant  With  Crime  of  felony  in  stealing, 
taking  and  driving  away  horses  is  sufficient  to  charge  grand  larceny, 
although  failing  to  charge  that  offense  was  committed  "feloniously." 

Approved  in  State  v.  Minnick,  54  Or.  91,  102  Pac.  607,  allegation 
that   defendant   took,   carried,  stole,  etc.,  two  heifers,  contrary  to 


90  Cal.  574-^85     NOTES  ON  CALIFORNIA  BEPOBTB.  950 

statntes,  ii  luiBcient  to  charge  simple  larceny,  without  allegation 
that  taking  was  felonious;  State  ▼.  Halpin,  16  S.  D.  172,  91  N.  W. 
G06,  indictment  alleging  that  one  did  unlawfully  and  feloniously, 
and  by  stealth,  steal,  take,  and  carry  away  certain  property  of 
another  without  his  consent  sufSciently  changes  offense  of  larceny. 

Information  Which  Contains  Either  'Telonionaly"  or  word  "steal" 
will  be  held  valid  as  charging  criminal  intent  with  which  act  was 
committed,  if  sufficient  in  other  respects. 

Approved  in  State  v.  Hughes,  31  Nev.  274,  102  Pac.  563,  in  in- 
dictment alleging  that  defendant  assaulted  prosecutor  and  attempted 
to  feloniously  rob  him,  word  "feloniously"  means  Vdone  with  intent 
to  commit"  the  crime. 

90  Cal.  674-680,  27  Pac.  431,  BAN  DIEGO  I.ANI>  CO.  T.  WOOL- 
DBEDGE. 

Recorded  Contract  Between  Contractor  and  Owner  of  building  to 
be  erected  for  price  of  over  one  thousand  dollars  is  not  required 
by  statute  to  contain  description  of  property  to  be  affected  thereby. 

Approved  in  Stearns-Boger  Co.  v.  Aztec  Co.,  14  N.  M.  321,  93 
Pac.  710,  written  contract  not  being  basis  of  action  for  lien,  it 
may  be  shown  by  any  competent  proof  that  material  was  furnished 
for  construction  of  property  on  which  lien  was  claimed,  description 
of  land  not  being  needed  in   contract  unless  statute   requires. 

Bnbst^tntion  of  Thirty  Days  After  Completion  of  building  instead 
of  thirty-five  days,  for  time  of  final  payment,  is  not  such  substantial 
nonconformity  with  statute  as  will  impose  liability*  upon  owner  for 
materials  and  labor  furnished,  under  section  1183  of  Code  of  Civil 
Procedure. 

Approved  in  Burnett  v.  Glas,  154  Cal.  256,  97  Pac.  426,  provision 
in  building  contract  reserving  payment  of  only  twenty  per  cent  of 
contract  price  for  thirty-five  days  after  completion  is  such  departure 
from  statutory  requirement  as  to  subject  property  to  liens  in  favor 
of  those  furnishing  labor  and  materials;  Merced  Lumber  Co.  v. 
Bruschi,  152  Cal.  374,  92  Pac.  845,  provision  making  whole  of  con- 
tract price  payable  at  completion  of  building  is  substantial  departure 
from  provisions  of  section  1184,  Code  of  Civil  Procedure;  Stimson 
Mill  Co.  V.  Biley  (Cal.),  42  Pac.  1074,  fact  that  building  contract, 
in  providing  for  payments,  retains  until  thirty-five  days  after  com- 
pletion of  work  slightly  less  (only  fifteen  dollars)  than  twenty-five 
per  cent  of  contract  price  required  by  statute,  does  not  render 
owner  personally  liable  for  all  labor  and  materials  furnished;  Dunlop 
V.  Kennedy  (Cal.),  34  Pac.  94,  failure  to  comply  substantially  with 
section  1184  of  Code  of  Civil  Procedure  does  not  render  contract 
void. 

90  Cal.  683-686,   27  Pac.  428,  HEBBEEGEB  ▼.  HUSMAN. 

Under  Contract  of  Purchase  Allowing  Vendee  to  tender  back  deed 
and  receive  money  if  dissatisfied  at  end  of  year,  where  vendee, 
at  end  of  year,  and  repeatedly  thereafter,  gave  notice  and  demand 
and  vendor  led  him  to  believe  money  would  be  returned  as  soon  as 
raised,  vendor  is  estopped  by  his  conduct  from  objecting  that  no 
technical  tender  of  release  of  title  was  made  by  vendee  at  end  of 
year. 
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Approved  in  Hammond  v.  Haskell,  14  Cal.  App.  526,  112  Pae. 
577,  where  corporation's  note  was  executed  as  consideration  for 
transfer  by  plaintiff  of  stock  held  hj  him  therein,  no  mode  of  sur- 
render being  specified,  if  plaintiff  is  led  to  believe  that  his  mode  of 
performance  was  accepted,  defendant  is  estopped  from  objecting  to 
performance;  St.  Louis  &  S.  F.  R.  Co.  v.  Richards,  23  Okl.  271,  102 
Pac.  98,  23  L.  R.  A.  (n.  s.)  1032,  where  release  was  fraudulently 
obtained  for  grossly  inadequate  sum  in  satisfaction  of  personal  in- 
juries, action  for  damage  may  be  maintained  without  first  obtain- 
ing decree  to  rescind  or  cancel  release,  and  in  spite  of  fact  that 
plaintiff  has  not  restored  or  tendered  back  amount  received  when 
release  was  executed. 

90  OaL  590-603,  26  Pac.  767,  27  Pac.  426,  BEED  v.  NORTON. 

Under  Section  1187  of  Code  of  Civil  Procedure,  notice  of  lien 
must  state  terms,  time  given  and  conditions  of  contract. 

Approved  in  Porteous  Decorative  Co.  v.  Fee,  20  Nev.  380,  91  Pac. 
136,  mechanic's  lien  claim,  stating  that  it  was  for  "outside  work  on 
house  and  painting  of  inside  blinds,"  does  not  substantially  comply 
with  statutory  requirement  that  claimant  of  mechanic's  lien  file 
statement  setting  forth  terms,  time  given,  and  conditions  of  con- 
tract, and  is  insufilcient  to  support  lien. 

It  is  No  Mateirial  Variance  That  Notice  of  lien  treated  contract 
between  owner  and  contractor  as  valid  and  stated  that  contractor 
purchase  materials  both  as  contractor  and  as  agent  of  owner,  while 
complaint  alleged  that  contract  was  void  for  want  of  filing,  and 
that  contractor  purchased  materials  as  agent  only  for  owner. 

Approved  in  Lucas  v.  Rea,  10  Cal.  App.  644,  102  Pae.  823,  it  is 
not  essential  that  plaintiff  should  set  out  contract  or  allege  its 
validity,  and  plaintiff '  may  introduce  it  in  evidence,  and  show  its 
invalidity;  Lucas  v.  Rea  (Cal.  App.),  101  Pac.  539,  where  contract 
between  owner  and  contractor  is  void,  materialman  furnishing  ma- 
terials to  contractor  may  aver  direct  agreement  with  owner. 

Where  Notice  of  Claim  of  Lien  Stated  that  agreement  was  that 
claimant  was  to  be  paid  for  labor  what  it  was  reasonably  worth,  and 
evidence  showed  that  he  had  express  contract  to  do  work  for  specified 
sum,  variance  is  fatal. 

Approved  in  Jones  v.  Shuey  (Cal.),  40  Pac.  18,  where  claim  of 
mechanic's  lien  and  complaint  in  action  to  foreclose  same  alleged 
contract  to  pay  plaintiff  three  dollars  and  fifty  cents  per  day,- and 
contract  to  pay  reasonable  value  of  services  was  proved,  and  such 
value  was  shown  to  be  two  dollars  and  eighty-four  cents  per  day, 
variance  is  fatal. 

90  CaL  603-609,  27  Pac.  516,  OABNSEY  v.  GOTHABD. 

Verified  Answer  In  Action  Which  Contatna  declaration  of  defend- 
ant that  real  property  in  controversy  was  conveyed  to  him,  in  trust 
for  certain  purposes,  is  declaration  in  writing  to  declare  trust  in 
real  property  sufficient  to  satisfy  requirements  of  section  852  of 
Civil   Code. 

Approved  in  Baker  v.  Baker  (Cal.),  31  Pac.  357,  under  Civil  Code, 
section  852,  subdivision  1,  trust  in  real  property  is  sufficiently  declared 
by  deposition  of  trustee,  made  in  action  wherein  question  of  creation 
of  such  trust  was  involved,  and  by  which  it  appears  that  he  bo 
held  property  in  question. 


90  Cal.  610-627     NOTES  ON  CALIFOBNIA  BEPOBTS.  652 

90  Cftl.  610-617,  27  Pac.  435,  MANNING  ▼.  DEN. 

Provision  Tliat  No  Awessment  for  Street  ImproyementB  shall  be 
helu  invalid  except  upon  appeal  to  city  council  does  not  apply  to 
case  where  appeal  is  not  authorized,  or  where,  if  taken,  council 
could  not  have  remedied  defect,  by  reason  of  incurable  defects 
rendering  assessment  void. 

Approved  in  Wey  v.  Salt  Lake  City,  35  Utah,  507,  101  Pac.  382, 
provision  for  payment  under  protest  and  recovery  back  of  assess- 
ment, in  consequence  of  irregularity  appearing  in  any  of  proceedings, 
does  not  apply  to  attempted  assessment  of  exempt  property. 

90  OaL  617-622,  27  Pac.  436,  EX  PASTE  CHENEY. 

Ordinance  Prohibiting  Carrying  of  Concealed  Weapons  by  anyone 
other  than  public  officers  and  travelers,  without  permit  from  police 
commissioners  and  prescribing  penalty  for  its  violation,  is  constitu- 
tional. 

Approved  in  Matter  of  Yun  Quong,  159  Cal.  512,  513,  114  Pac.  837, 
act  providing  that  it  shall  be  unlawful  for  any  person  to  have  in 
his  possessioh  opium,  or  preparation  thereof  containing  more  than 
two  grains  to  fluid  ounce,  except  on  prescription  of  physician,  ex- 
cept in  certain  cases,  n(>t  unconstitutional;  Ex  parte  Luening,  3 
Cal.  App.'  78,  84  Pac.  446,  county  supervisors  may  prohibit  carrying 
of  concealed  weapons  in  any  public  place,  and  such  ordinance  is  not 
unreasonable  because  it  authorizes  sheriff  to  grant  permits  to  carry 
such  to  officers  and  other  persons  he  may  deem  fit. 

Constitutionality  of  Laws  Bestrlcting  Bight  to  carry  weapons.  See 
note,  14  L.  B.  A.  601. 

Stricter  Begulations  are  Essential  to  Qood  Order  of  metropolis  than 
are  required  in  sparsely  settled   portions   of  country. 

Approved  in  City  of  St.  Louis  v.  Gait,  179  Mo.  19,  77  S.  W.  879, 
63  L.  B.  A.  778,  city  may  pass  ordinance  prohibiting  anyone  from 
allowing  growth  of  weeds  on  his  premises  over  one  foot  high,  and 
providing  that  "weeds"  shall  include  all  rank  vegetable  growth 
which  exhales  unpleasant  odors  or  that  may  conceal  filthy  deposits. 

Legislative  Body  of  City  is  Vested  with  discretion  in  reference 
to  police  regulations  intended  for  prevention  of  crime  and  preserva- 
tion of  public  peace  which  is  not  reviewable  by  courts. 

Approved  in  In  re  Jones,  4  Okl.  Cr.  82,  109  Pac.  573,  where  thing 
may  or  may  not  be  nuisance,  depending  upon  its  location,  manage- 
ment- or  use,  and  conditions  existing  in  municipality,  thus  requiring 
judgment  and  discretion  in  determining  matter,  determination  of 
question  by  municipality  having  power  to  declare  what  shall  be 
nuisance  is  conclusive  upon  courts. 

90  Cal.  622-627,  27  Pac.  419,  WIZON  y.  GOODCELL. 

Questions  Besponslve  to  Matters  Testified  to  in  direct  examination 
of  witness  should  be  allowed,  for  purpose  of  testing  value  of  his 
testimony  upon  subject  in  relation  to  which  he  testified  in  his  ex- 
amination in  chief. 

Approved  in  Taggart  v.  Bosch  (Cal.),  48  Pac.  1094,  on  issue  of 
genuineness  of  note,  where  plaintiff  stated,  in  chief,  that  defendant 
signed  and  delivered  it,  as  part  consideration  for  interest  of  plain- 
tiff and  his  partner  in  mine,  and,  on  cross-examination,  stated  that 
he  did  not  tell  his  partner  on  day  of  sale  of  taking  note,  though 
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they  executed  deed  together,  but  told  him  some  time  later,  held 
that  further  cross-examination  as  to  how  soon  after  sale  he  saw  hia 
partner  was  erroneously  excluded. 

90  Oal.  627-634,  27  Pac.  625,  PACIFIC  BOLLINO  MILL  CO.  ▼. 
EIVZSBSIDE  ETC.  BY.  CO. 

Correspondence  Between  Vendor  and  Proposed  Vendee,  from  which 
it  appeared  that  neither  party  intended  to  be  bound  until  formal 
written  contract  expressing  all  terms  should  be  executed,  does  not, 
in  absence  of  such  formal  written  contract,  prove  such  a  concluded 
agreement  as  may  be  specifically  enforced. 

Approved  in  Philip  Wolf  &  Co.  v.  King,  1  Cal.  App.  751,  82  Pac. 
1055,  in  question  whether  letters  constitute  contract  between  parties, 
there  is  no  contract  where  there  is  lack  of  mutual  consent  by 
agreement  upon  same  thing  in  same  sense. 

90  C^  636-643,  27  Pac.  439,  8HEWABD  ▼.  CITIZENS'  WATEB  CO. 

Act  of  City  Council  in  Fixing  Water  Bates  is  legislative  act  which, 
when  performed,  is  to  receive  all  presumptions  and  sanctions  which 
belong  to  acts  of  legislative  bodies  generally. 

Approved  in  Woodruff  v.  East  Orange,  71  N.  J.  Eq.  432,  64  AtL 
471,  establishment  of  water  rates  by  municipal  authorities  in  ex- 
•ercise  of  their  judgment  under  statutory  authorization  could  not  be 
controlled  in   courts   except   for   inequality   or   some   similar   reason. 

Water  Company  has  Bight  to  Shut  Off  Water  from  consumer  when 
latter  refuses  to  pay  for  water  supplied. 

Approved  in  Burke  v.  Water  Valley,  87  Miss.  737,  112  Am.  St. 
Rep.  468,  40  So.  821,  rule  of  city,  owning  its  waterworks,  that  if 
water  charges  against  premises,  by  another  rule  charged  to  owner 
and  not  to  tenant,  are  not  paid,  water  is'  to  be  turned  off  until 
charges  are  paid,  thus  preventing  tenant  from  tendering  charges 
and  getting  water  without  paying  charges  due  from  former  tenant, 
is  void  for  unreasonableness;  City  of  Mansfield  v.  Humphreys  Mfg. 
Co.,  82  Ohio  St.  223,  92  N.  E.  235,  under  power  to  make  such  regula- 
tions as  they  deem  necessary  in  managing  waterworks  owned  by 
them,  municipal  corporations  may  make  regulation  that  if  any  party 
refuse  or  neglect  to  pay  water  rent  when  due,  water,  shall  be  shut 
off  until  payment  of  all  back  rent  and  damages,  and  also  further 
sum  of  one  dollar  for  turning  water  on  and  off,  and  such  is  rea-, 
sonable  regulation;  Poole  v.  Paris  Mt.  Water  Co.,  81  S.  C.  443,  128 
Am.  St.  Rep.  923,  62  S.  E.  876,  regulation  allowing  water  supply  to 
be  cut  off  without  notice,  if  bill  remains  unpaid  thirty  days  from 
date  of  bill,  is  unreasonable,  so  far  as  it  may  be  construed  to  au- 
thorize cutting  off  water,  if  tenant  refuse  to  pay  delinquency  due 
by  landlord  or  former  occupant,  but  is  not  unreasonable  with  respect 
to  consumer  who  is  under  express  or  implied  contract  to -pay  rents. 

Distinguished  in  Linne  v.  Bredes,  43  Wash.  544,  117  Am.  St.  Rep. 
1068,  86  Pac.  860,  6  L.  R.  A.  (n.  s.)  707,  in  absence  of  express  statu- 
tory authority,  city  cannot  compel  subsequent  owner  or  occupant 
of  premises  to  pay  deliquent  water  charges  which  he  did  not  con- 
tract or  incur  as  condition  to  further  use  of  water,  and  thereby 
virtually  create  lien  or  encumbrance  on  property. 

Where  Ordinance  Fixing  Water  Bates  Does  not  Show  on  its  face 
that   rates,   ascertained    by    meter,   are    different    from   those    when 
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rated  by  use  to  which  persons  applj  water,  fact  that  house  rates 
for  specific  uses  are  fixed,  in  absence  of  exact  measurement,  so  as 
to  be  equivalent  to  meter  rates  as  general  rule,  and  that  thej  maj 
result  in  inequality  in  individual  cases,  will  not  justify  court  in  in- 
quiring into  propriety  of  terms  of  ordinance. 

Approved  in  Powell  v.  Duluth,  91  Minn.  00,  97  N.  W.  452,  where 
flat  rates  were  made  as  nearly  uniform  as  possible  and  to  conform 
to  meter  rates,  fact  that  appellants  would  be  required  to  pay  monthly 
from  fifty  tb  fifty-five  cents  more  by  meter  than  by  fiat  rate  system 
does  not  tend  to  show  meter  rates  unreasonable,  or  that  any  dis* 
crimination  was  made  between  appellants  and  other  consumers. 

Establishment  and  Begnlation  of  Municipal  Water  Bnpply.  See 
note,  61  L.  B.  A.  112,  114,   115. 

Preliminary  Order  of  Injunction  is  Proirlsional  Bemedy,  which  is 
merged  in  perpetual  injunction  granted  in  final  decree,  and  its 
functions  and  operative  effect  are  thereby  terminated. 

Approved  in  Doudell  v.  Shoo,  159  Cal.  455,  114  Pac.  582,  where 
temporary  injunction  is  granted,  and  court  then  proceeds  to  final 
jude?nent,  embodying  in  decree  permanent  injunction  covering  same 
interference  as  former  injunction,  injunction  pendente  lite  expired 
by  such  decree,  and  nothing  further  can  be  claimed  by  virtue  thereof; 
county  of  Tehama  v.  Sisson,  152  Cal.  179,  92  Pac.  69,  although  order 
refusing  to  dissolve  preliminary  injunction  is  reviewable  on  appeal 
from  final  judgment  granting  permanent  injunction,  if  such  final 
judgment  was  correctly  rendered,  any  error  in  granting  or  refusing 
to  dissolve  preliminary  injunction  becomes  immateriaL 
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91  Cal.  5-14,  27  Pac.  423,  HEWITT  ▼.  DEAN. 
Gommencem«nt  of  Action  Is  Sufficient  Notice  of  exercise  of  option 

to  foreclose  on  default  in  payment  of  interest  reserved  in  mort- 
gage. 

Approved  in  Trinity  County  Bank  v.  Haas,  151  Cal.  556,  91  Pac. 
386,  following  rule;  Julien  v.  Model  B.  L.  &  I.  Assn.,  116  Wis.  83, 

92  N.  W.  562,  61  It.  B.  A.  668,  holding  mortgagee  waived  equitable 
right  to  notice  by  leaving  usual  place  of  residence  without  leaving 
new  address. 

Holder  of  Mortgage  is  Entitled  to  Seasonable  Time  in  which  to 
exercise  option  to  foreclose  upon  default  in  payment  of  interest. 

Approved  in  Trinity  County  Bank  v.  Haas,  161  Cal.  556,  91  Pac.  386, 
following  rule;  Kinsel  v.  Ballou,  151  Cal.  758,  91  Pac.  622,  holder 
of  note  entitled  to  reasonable  time  to  exercise  option  to  declare 
principal  due  upon  default  in  payment  of  interest. 

Unambiguons  Agreement  is  to  be  Construed  by  court,  and  testi- 
mony as  to  intention  of  parties  is  inadmissible. 

Reaffirmed  in  Bullock  v.  Consumers'  Lumber  Co.  (Cal.),  31  Pac.  369. 

91  OaL  15-23,  27  Pac.  599,  0ABT7  ▼.  OONNOLLT. 

ConstmctiTe  Fraud  is  Any  Breach  of  Duty  which,  without  actual 
fraudulent  intent,  gains  advantage  to  person  in  fault  by  misleading 
another  to  his  prejudice. 

Approved  in  Parsons  v.  Balson,  129  Wis.  317,  ia9  N.  W.  138,  hold- 
ing failure  of  guardian  to  call  attention  of  court  to  rights  of  infant 
in  proceeding  for  probate  of  will  was  constructive  fraud  on  infant. 

Person  in  Perfect  Mental  Capacity,  though  in  mortal  illness,  is 
competent  to  make  valid  gift  of  real  property. 

Approved  in  McDonnell  v.  McDonnell,  10  Cal.  App.  06,  101  Pac. 
41,  quieting  title  held  under  gift  deed;  Becker  v.  Schwerdtle,  6  Cal. 
App.  466,  92  Pac.  399,  holding  deed  to  property  executed  during 
serious  illness  could  not  be  revoked  on  recovery. 

Gifts  Causa  Mortis.    See  note,  99    Am.  St.  Bep.  917. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B. 
A.  109. 

(655) 
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91  Oal.  23-30,  27  Pac.  523,  PEOPLE  v.  STAPLES. 

Wbere  Complaint  Against  Defendant  Oliarging  Grime  19  positive 
and  direct  in  its  allegation  of  every  faet  necessary  to  support  charge, 
it  is  sufficient  deposition  to  support  warrant  for  arrest. 

Approved  in  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  584, 
IDS  Pac.  57,  reaffirming  rule. 

Where  Prisoner  Charged  With  Felony  has  been  examined  and  is 
held  to  answer,  commitment  is  sufficient  to  authorize  filing  of  in- 
formation, and  want  of  jurisdiction  in  warrant  of  arrest  is  imma- 
terial. 

Reaffirmed  in  People  v.  Gregory,  8  Cal.  App.  741,  97  Pac.  913. 

Where  Defendant  is  Charged  With  Larceny  in  bringing  goods  into 
state  stolen  in  another  state,  laws  of  state  control  as  to  what  con- 
stitutes   larceny. 

Approved  in  State  v.  White,  76  Kan.  662,  92  Pac.  832,  14  L.  B. 
A.  (n.  8.)  556,  and  Barclay  v.  United  States,  11  Okl.  513,  69  Pac. 
801,  both  following  mle. 

What  Law  Defines  laarceny  Under  Statute  against  bringing  stolen 
property  into  state.     See  note,  15  L.  B.  A.  723. 

Where  Defendant  Is  Charged  With  Larceny  in  bringing  stolen 
goods  into  county,  variance  between  complaint  and  information  as  to 
place  where  stolen  is  immaterial. 

Approved  in  State  v.  De  Wolfe,  29  Mont.  421,  74  Pac.  1086,  hold- 
ing no  variance  between  information  charging  larceny  in  one  county 
and  proof  goods  were  stolen  in  Canada  and  brought  to  county;  In 
re  Loomis  (Ex  parte  Sullivan),  84  Neb.  497,  121  N.  W.  458,  holding 
charge  of  buying  stolen  horses  in  state  with  intent  to  defraud  owner 
states  offense,  though  charge  further  recites  horses  were  stolen  in 
another  state. 

Delay  of  Prosecution  as  Chronnd  for  Discharge.  See  note,  56  L. 
R.  A.  518. 

91  Cal.  30-36,  27  Pac.  634,  PEBBI  ▼.  BEAtJMONT. 

Actual  Settler  on  Unsurveyed  Swamp  Land  who  has  made  valuable 
improvements  and  possesses  personal  qualifications  necessary  to  en- 
title him  to  purchase  land  if  surveyed,  and  who  desires  to  purchase, 
can  contest  right  .to  patent  of  prior  applicant  who  has  invalid  cer- 
tificate  of  purchase. 

Distinguished  in  Polk  v.  Sleeper,  158  Cal.  636,  112  Pac.  181,  holding 
where  applicant  to  purchase  state  land,  who  had  not  received  cer- 
tificate of  purchase,  commenced  action  to  determine  right  to  pur- 
chase, and  died,  his  administrator  could  not  continue  action  to 
determine  validity  of  certificate  of  purchase  held  by  defendant; 
Ewbank  v.  Mikel,  6  Cal.  App.  143,  91  Pac.  673,  holding  such  settler 
would  have  been  entitled  to  contest  had  he  commenced  action  in 
proper  time. 

Jurisdiction  of  Superior  Court  to  Determine  contest  of  right  to 
purchase  state  land  is  special,  and  when  invoked,  court  should  de- 
termine entire  controversy  referred  to  it  for  decision. 

Approved  in  Kleinsorge  v.  Burgbacher,  6  CaL  App.  353,  92  Pac. 
202,  holding  jurisdiction  of  contest  to  determine  right  to  purchase 
timber  lands,  though  confined  to  matters  contained  in  reference,  was 
not  confined  to  dates  of  apparent  filing  of  applications  by  surveyor 
generaL 
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Actnal  Settler  on  Unsonreyed  Swamp  Lands,  otherwise  qualifiod 
and  desiring  to  purchase,  but  who  cannot  make  valid  application 
prior  to  survey,  .is  entitled  to  judgment,  upon  contest  against  ap- 
plicant for  patent  claiming  under  invalid  certificate  of  purchase, 
determining  invalidity  of  application. 

Approved  in  Jacobs  v.  Walker  (Cal.),  33  Pac.  91,  holding  fact  that 
plaintiff's  application  to  purchase  state  land,  of  which  he  was  in 
possession,  had  been  adjudged  invalid,  and  that  he  had  no  right 
to  purchase,  made  him  none  the  less  proper  party  to  proceedings  to 
determine  contest  of  defendant's  right  to  purchase. 

91  Cal.  37-41,  27  Pac.  588,  MABSTON  y.  WHITE. 

Provision  of  Section  694,  Code  of  Civil  Procedure,  applies  to  sale 
under  judgment  of  foreclosure  only  when  judgment  is  silent  as  to 
sale. 

Approved  in  dissenting  opinion  in  Estudillo  v.  Security  Loan  etc. 
Co.,  149  Cal.  568,  87  Pac.  24,  majority  deciding  case  on  other  grounds. 

Where  Distinct  Parcels  of  Land  are  First  Offered  separately  on 
foreclosure  sale,  but  without  bids,  they  may  then  be  sold  together. 

Approved  in  Bechtel  v.  Wier,  152  Cal.  448,  93  Pac.  78,  15  L.  R.  A. 
(n.  s.)  459,  following  rule. 

91  Cal.  41-48,  27  Pac.  521,  AIiANIZ  ▼.  CASENAVE. 

Where  General  Fiduciary  Relation  Exists,  it  is  not  necessary  to 
allege  or  prove  trustee  took  conveyance  with  fraudulent  intention 
of  claiming  it  as  his  own,  in  order  to  establish  constructive  trust. 

Approved  in  Coombes  v.  Barker,  31  Mont.  554,  79  Pac.  10,  holding 
allegation  and  proof  of  breach  of  ofScial  duty  on  part  of  directors 
of  corporation  is  sufficient  to  entitle  stockholders  to  relief,  though 
no  fraud  is  shown. 

If,  by  Means  of  Parol  Promise  to  Beconvey,  one  obtains  absolute 
deed,  without  consideration  from  one  who  ^stands  in  fiduciary  rela- 
tion, he  holds  property  in  constructive  trust  for  grantor. 

Approved  in  Cooney  v.  Glynn,  157  Cal.  587,  106  Pac.  508,  holding 
property  conveyed  by  mother  to  son  on  his  promise  to  hold  in  trust 
for  sister  was  in  constructive  trust;  Chamberlain  v.  Chamberlain, 
7  Cal.  App.  630,  95  Pac.  061,  holding  property  conveyed  to  daughter 
in  law  without  consideration,  on  false  representation  grantor  was 
liable  for  certain  corporate  debts,  was  held  in  constructive  trust; 
Tourtillotte  v.  Tourtillotte,  205  Mass.  552,  91  N.  E.  910,  deed  to 
family  burial  lot  taken  by  mistake  in  name  of  one  member  of 
family  who  promised  orally  to  hold  for  family  use  created  constructive 
trust;  Cardiff  v.  Marquis,  17  N.  D.  119,  114  N.  W.  1091,  holding  deed 
by  daughter  to  father  on  parol  promise  to  hold  in  trust  for  her, 
which  he  failed  to  do,  created  trust  enforceable  in  equity. 

Courts  will  not  Allow  Trust  to  be  proven  by  party  to  fraud,  if 
trust  was  created  for  fraudulent  purpose. 

Reaffirmed  in  AUstead  v.  Laumeister,  16  Cal.  App.  66,  116  Pac. 
298. 

91  Cal.  48-63,  27  Pac.  590,  SAPPENFIELD  v.  MAIN  ST.  ETC.  R. 
E.  CO. 

Burden  Is  on  Servant  to  Show  Appliance  of  master  causing  his 
injury  was  defective,  and  master  could  have  discovered  defect  by 
reasonable  inspection. 
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statntes,  is  BufScient  to  charge  simple  larceny,  without  allegation 
that  taking  was  felonious;  State  y.  Halpin,  16  S.  D.  172,  91  N.  W. 
606,  indictment  alleging  that  one  did  unlawfully  and  feloniously, 
and  by  stealth,  steal,  take,  and  carry  away  certain  property  of 
another  without  his  consent  sufBciently  i^ha^ges  offense  of  larceny. 

Information  Which  Contains  Either  "Feloniously"  or  word  "steal" 
will  be  held  valid  as  charging  criminal  intent  with  which  act  was 
committed,  if  sufficient  in  other  respects. 

Approved  in  State  v.  Hughes,  31  Nev.  274,  102  Pac.  563,  in  in- 
dictment alleging  that  d^^ondant  assaulted  prosecutor  and  attempted 
to  feloniously  rob  him,  word  "feloniously"  means  Vdone  with  intent 
to  commit"  the  crime. 

90  Cal.   574-680,  27  Pac  431,  SAN  DXEGO  IJLND  CO.  ▼.  WOOL- 
DBEBOE. 

Becorded  Contract  Between  Contractor  and  Owner  of  building  to 
be  erected  for  price  of  over  one  thousand  dollars  is  not  required 
by  statute  to  contain  description  of  property  to  be  affected  thereby. 

Approved  in  Stearns-Boger  Go.  v.  Aztec  Co.,  14  N.  M.  321,  93 
Pac.  710,  written  contract  not  being  basis  of  action  for  lien,  it 
may  be  shown  by  any  competent  proof  that  material  was  furnished 
for  construction  of  property  on  which  lien  was  claimed,  description 
of  land  not  being  needed  in   contract  unless   statute   requires. 

SnbstHntlon  of  Thirty  Days  After  Completion  of  building  instead 
of  thirty-five  days,  for  time  of  final  payment,  is  not  such  substantial 
nonconformity  with  statute  as  will  impose  liability^  upon  owner  for 
materials  and  labor  furnished,  under  section  1183  of  Code  of  Civil 
Procedure. 

Approved  in  Burnett  v.  Glas,  154  Cal.  256,  97  Pac.  426,  provision 
in  building  contract  reserving  payment  of  only  twenty  per  cent  of 
contract  price  for  thirty-five  days  after  completion  is  such  departure 
from  statutory  requirement  as  to  subject  property  to  liens  in  favor 
of  those  furnishing  labor  and  materials;  Merced  Lumber  Co.  v. 
Bruschi,  152  Cal.  374,  92  Pac.  845,  provision  making  whole  of  con- 
tract price  payable  at  completion  of  building  is  substantial  departure 
from  provisions  of  section  1184,  Code  of  Civil  Procedure;  Stimson 
Mill  Co.  V.  Biley  (Cal.),  42  Pac.  1074,  fact  that  building  contract, 
in  providing  for  payments,  retains  until  thirty-five  days  after  com- 
pletion of  work  slightly  lese  (only  fifteen  dollars)  than  twenty-five 
per  cent  of  contract  price  required  by  statute,  does  not  render 
owner  personally  liable  for  all  labor  and  materials  furnished;  Dunlop 
V.  Kennedy  (Cal.),  34  Pac.  94,  failure  to  comply  substantially  with 
section  1184  of  Code  of  Civil  Procedure  does  not  render  contract 
void. 

00  Cal.  583-585,  27  Pac.  428,  HEBBEBQEB  v.  HUSMAN. 

Under  Contract  of  Purchase  Allowing  Vendee  to  tender  back  deed 
and  receive  money  if  dissatisfied  at  end  of  year,  where  vendee, 
at  end  of  year,  and  repeatedly  thereafter,  gave  notice  and  demand 
and  vendor  led  him  to  believe  money  would  be  returned  as  soon  as 
raised,  vendor  is  estopped  by  his  conduct  from  objecting  that  no 
technical  tender  of  release  of  title  was  made  by  vendee  at  end  of 
year. 
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Approved  in  Hammond  v.  Haskell,  14  Cal.  App.  526,  112  Pae. 
577,  where  corporation's  note  was  executed  as  consideration  for 
transfer  bj  plaintiff  of  stock  held  by  him  therein,  no  mode  of  sur- 
render being  specified,  if  plaintiff  is  led  to  believe  that  his  mode  of 
performance  was  accepted,  defendant  is  estopped  from  objecting  to 
performance;  St.  Louis  &  S.  F.  B.  Co.  v.  Richards,  23  Okl.  271,  102 
Pac.  98,  23  L.  B.  A.  (n.  s.)  1032,  where  release  was  fraudulently 
obtained  for  grossly  inadequate  sum  in  satisfaction  of  personal  in- 
juries, action  for  damage  may  be  maintained  without  first  obtain- 
ing decree  to  rescind  or  cancel  release,  and  in  spite  of  fact  that 
plaintiff  has  not  restored  or  tendered  back  amount  received  when 
release  was  executed. 

90  Oal.  690-603,  26  Pac.  767,  27  Pac.  426,  BEED  ▼.  NOBTON. 

Under  Section  1187  of  Code  of  Oivil  Procedure,  notice  of  lien 
must  state  terms,  time  given  and  conditions  of  contract. 

Approved  in  Porteous  Decorative  Co.  v.  Fee,  20  Nev.  380,  91  Pac. 
136,  mechanic's  lien  claim,  stating  that  it  was  for  "outside  work  on 
house  and  painting  of  inside  blinds,"  does  not  substantially  comply 
with  statutory  requirement  that  claimant  of  mechanic's  lien  file 
statement  setting  forth  terms,  time  given,  and  conditions  of  con- 
tract, and  is  insufficient  to  support  lien. 

It  is  No  Material  Variance  That  Notice  of  lien  treated  contract 
between  owner  and  contractor  as  valid  and  stated  that  contractor 
purchase  materials  both  as  contractor  and  as  agent  of  owner,  while 
complaint  alleged  that  contract  was  void  for  want  of  filing,  and 
that  contractor  purchased  materials  as  agent  only  for  owner. 

Approved  in  Lucas  v.  Rea,  10  Cal.  App.  644,  102  Pac.  823,  it  is 
not  essential  that  plaintiff  should  set  out  contract  or  allege  its 
validity,  and  plaintiff  may  introduce  it  in  evidence,  and  show  its 
invalidity;  Lucas  v.  Rea  (Cal.  App.),  101  Pac.  539,  where  contract 
between  owner  and  contractor  is  void,  materialman  furnishing  ma- 
terials to  contractor  may  aver  direct  agreement  with  owner. 

Where  Notice  of  Olaim  of  Lien  Stated  that  agreement  was  that 
claimant  was  to  be  paid  for  labor  what  it  was  reasonably  worth,  and 
evidence  showed  that  he  had  express  contract  to  do  work  for  specified 
sum,  variance  is  fatal. 

Approved  in  Jones  v.  Shuey  (Cal.),  40  Pac.  18,  where  claim  of 
mechanic's  lien  and  complaint  in  action  to  foreclose  same  alleged 
contract  to  pay  plaintiff  three  dollars  and  fifty  cents  per  day,  and 
contract  to  pay  reasonable  value  of  services  was  proved,  and  such 
value  was  shown  to  be  two  dollars  and  eighty-four  cents  per  day, 
variance  is  fatal. 

90  CaL  603-609,  27  Pac.  516,  aABNSEY  ▼.  GOTHABD. 

Verified  Answer  in  Action  Which  Contains  declaration  of  defend- 
ant that  real  property  in  controversy  was  conveyed  to  him,  in  trust 
for  certain  purposes,  is  declaration  in  writing  to  declare  trust  in 
real  property  sufficient  to  satisfy  requirements  of  section  852  of 
Civil   Code. 

Approved  in  Baker  v.  Baker  (Cal.),  31  Pac.  357,  under  Civil  Code, 
section  852,  subdivision  1,  trust  in  real  property  is  sufficiently  declared 
by  deposition  of  trustee,  made  in  action  wherein  question  of  creation 
of  such  trust  was  involved,  and  by  which  it  appears  that  he  so 
held  property  in  question. 
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91  Oal.  98-101,  27  Pac.  695,  PEOPLE  ▼.  AH  JAKE. 

"Wliere  lurtmctloiui  u  a  Whole  Correctly,  State  Law,  Terdiet  will 
not  be  set  aaide  because  of  va^pie  expressions  therein. 

Approved  in  People  v.  Besold,  154  Cal.  ^70,  97  Pac.  874,  holding 
restrictions  as  a  whole  fairly  stated  law;  People  v.  Garnett,  9  Cal.  App. 
205,  98  Pac.  252,  refueing  to  set  aside  verdict  of  guilty  because  of 
too  general  etatements  contained  in  vague  and  meaningless  instruc- 
tion, when  instructions,  as  a  whole,  were  fair. 

91  Cal.  101-103,  27  Pac.  532,  MINES  D'OB  DE  QUARTZ  BIT. 
SOCIETT  y.  SUPEEIOB  COUET. 

Prohibitioii  Does  not  Lie  to  Beatrain  Court  from  proceeding  in 
action  when  question  is  raised  aa  to  jurisdiction  acquired  by  publica- 
tion, remedy  being  by  appeal. 

Approved  in  Beaulieu  Vineyand  v.  Superior  Court,  6  Cal.  App.  247, 
91  Pac.  1017,  holding  writ  did  not  lie  to  restrain  eondemnation  pro- 
ceeding because  court  reserved  question  of  necessity  of  taking  par- 
ticular piece  after  verdict  which  determined  value  of  whole  tract; 
Hubbard  v.  Justice's  Court,  5  Cal.  App.  91,  89  Pac.  865,  writ  did 
not  lie  to  prevent  trial  of  action  in  justice's  court  where  summons 
was  not  served  in  three  years,  remedy  being  by  appeal;  Johnston  v. 
Superior  Court,  4  Cal.  App.  92,  87  Pac.  21<2,  writ  did  not  lie  to  prevent 
court  from  deterndning  contest  between  rival  applicants  for  letters 
of  administrationr  of  estate  over  which  eourt  had  jurisdiction;  State 
V.  Morae,  27  Utah,  339,  75  Pac.  740,  writ  did  not  lie  to  restrain 
criminal  proceedings  on  ground  provisions  of  statute  requiring  exam- 
ination before  magistrate  were  not  complied  with. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  960. 


91  Oal.  108-106,  27  Pac.  536,  MnJiRB  T.  HIGHLAND  DITOH  OO. 

Memoraadum  of  Costa,  Wlien  Properly  Verified,  should,  unless  con- 
troverted, control  decision  of  court  in  taxing  costs. 

Approved  in  Gaffey  v.  Mann,  3  Cal.  App.  127,  84  Pac.  425,  holding 
affidavit  of  oounsel  proved  incurring  expense  for  counsel  fees. 

Only  Soeh  Costa  aa  are  KeeeaMtfy  should  be  allowed  saccessfnl  party. 

Approved  in  Estate  of  Bell,  157  Cal.  532,  108  Pac.  498,  holding 
cost  of  printing  transcript  properly  charged  to  unsuccessful  party. 

91  Cal.  107-112,  27  Pac.  533,  PBESTON  ▼.  FBET. 

In  Action  for  Slander,  Evidence  that  slanderous  atatemente  of 
defendant  were  of  common  report  is  inadmissible. 

Beaffirmed  in  Davis  v.  Hearst,  160  Cal.  182,  116  Pac.  547. 

91  CaL  112-118,  27  Pac.  735,  KBEAMEB  T.  EABL. 
•  Agreement,  Object  of  Which  ia  to  Secure  from  state  large  tracts  of 
land  through  applications  of  other  persons  in  manner  unauthorized 
by  law,  is  contrary  to  public  policy  and  void. 

Approved  in  Benicia  Agricultural  Works  v.  Eates  (Cal.),  32  Pac. 
940,  holding  void  note  and  mortgage  given  to  secure  withdrawal  of 
opposition  to  discharge  in  bankruptcy. 

Distinguished  in  Murray  v.  White,  42  Mont.  441,  113  Pac.  759, 
holding  valid  contract  by  entryroan  to  convey  title  to  portion  of 
land  when  patent  issued  as  agricultural  land,  when  other  party  was 
not  disqualified  to  secure  patent  to  agricultural  landb 
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Altaumgli  No  Objection  la  Made  by  Eifher  Party,  court  will  re- 
fuse, to  enforce  illegal  contract. 

Approved  in  McCowen  v.  Pew,  153  Cal.  741,  96  Pac.  896,  21  L.  B. 
A,  (n.  a.)  800,  Union  Collection  Co.  v.  Buckman,  150  Cal.  164,  165, 
119  Am.  St.  Bep.  164,  88  Pac.  710,  9  L.  B.  A.  (n.  a.)  568,  and  Jackson 
V.  Baker,  48  Or.  158,  85  Pac.  513,  all  following  rule;  Dunn  v.  Stege- 
mann,  10  Cal.  App.  40,  101  Pac.  2Q,  denying  relief  to  either  party  in 
suit  on  contract  for  location  of  saloon  near  church  in  violation  of  law. 

91  OaL  11^124,  27  Pac.  601,  IBWIN  ▼.  McDOWELL. 

Levy  of  Attachment  on  Mortgaged  Personal  Property  without  tender 
of  mortgaged  debt  is  conversion  bj  sheriff. 

Approved  in  Sousa  v.  Lucas,  156  Cal.  465,  105  Pac.  415,  and  Bacon 
▼.  Bacon,  150  Cal.  483,  89  Pac.  319,  both  reaffirming  rule. 

Mortgagee's  Bight  of  Action  Against  Third  Persona  for  invasion 
of  their  rights.     See  note,  109  Am.  St.  Bep.  450. 

Miscellaneous. — Cited  in  Irwin  v.  McDowell  (Cal.),  34  Pac.  709, 
on  another  appeal. 

91  Cal.  129-135,  25  Am.  St.  Bep.  159,  26  Pac.  970,  27  Pac.  537,  13 
I«.  B.  A.  336,  PICO  ▼.  OOHN. 

Judgment  will  be  Vacated  in  Equity  only  upon  showing  of  ex- 
trinsic fraud  which  prevented  determination  of  issues  on  merits. 

Approved  in  Doyle  v.  Hampton,  159  Cal.  734,  116  Pac.  41,  vacating 
judgment  obtained  on  service  by  publication,  when  plaintiff  made 
false  showing  to  secure  order  for  publication  of  summons;  Carapbell- 
Kawannanakoa  v.  Campbell,  15d  Cal.  209,  92  Pac.  187,  setting  aside 
probate  sale  of  estate  in  fraud  of  heirs  effected  by  f^se  representa- 
tions to  court;  Flood  v.  Templeton,  152  Cal.  155,  92  Pac.  81,  13 
L.  B.  A.  -(n.  s.)  579,  setting  aside  judgment  obtained  through  fraud- 
ulent act  of  party  in  preventing  adversary  from  presenting  merito- 
rious defense;  Tracy  v.  Muir,  161  Cal.  373,  121  Am.  St.  Bep.  117,  90 
Pac.  835,  holding  intrinsic  fraud  in  procuring  judgment  not  changed 
to  extrinsic  fraud  by  fact  that  it  was  result  of  conspiracy;  Bacon 
V.  Bacon,  150  Cal.  491,  89  Pac.  322,  where  plaintiff,  relying  upon 
statement  of  husband  and  executors,  who  were  legatees  of  will,  that 
her  legacy  was  two  thousand  dollars,  failed  to  appear  at  distribution, 
when  in  fact  they  were  mistaken  and  legacy  was  ten  thousand 
dollars,  was  entitled  to  have  such  legatees  declared  trustees  for  her; 
Cragie  v.  Boberta,  6  Cal.  App.  314,  317,  92  Pac.  100,  101,  agricultural 
claimant  could  not  enforce  trust  against  mineral  patentee  on  ground 
patent  was  fraudulently  obtained  by  perjured  testimony  as  to  char- 
acter of  land  before  land  department;  Amestoy  Estate  Co.  v.  Los 
Angeles,  5  Cal.  App.  276,  90  Pac.  44,  refusing  to  set  aside  judgment 
on  ground  of  mistake  in  law  by  attorney;  In  re  Burton,  5  Cof.  Prob. 
242,  holding  bill  to  set  aside  judgment  did  not  sufficiently  allege 
extrinsic  fraud;  Estate  of  Welch,  3  Cof.  Prob.  305,  holding  fraud 
not  shown  on  motion  to  set  aside  judgment  making  family  allowance; 
Electric  Plaster  Co.  v.  Blue  Bapids  Township,  81  Kan.  735,  739,  106 
Pac.  1080,  1081,  Graves  v.  Graves,  132  Iowa,  203,  109  N.  W.  708, 
Bleakley  v.  Barclay,  75  Kan.  470,  89  Pac.  909,  Donovan  v.  Miller,  12 
Id<aho,  607,  612,  88  Pac.  83,  85,  9  L.  B.  A.  (n.  s.)  524,  Kennedy  v. 
Dickie,  34  Mont.  223,  8«  Pac.  987,  Boring  v.  Dtt,  138  Wis.  268,  119 
N..W.  868,  19  L.  B.  A.  (n.  a.)  1080,  Cagle  v.  Dunham,  14  Okl.  621, 
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78  Pac.  564,  El  Capitan  Land  etc  Co.  t.  Lees,  13  N.  M.  415,  86 
Pae.  9^,  and  Nelson  v.  Meehan,  155  Fed.  9,  12  L.  B.  A.  (n.  s.)  374, 
83  C.  C.  A.  597,  all  refusing  to  set  aside  judgment  on  ground  it  was 
obtained  bj  means  of  perjured  testimony;  Tho mason  v.  Thompson, 
129  Ga.  447,  59  S.  E.  240,  refusing  to  set  aside  judgment  on  ground 
prevailing  party  practiced  fraud  on  court  in  concealing  evidence  of 
particular  fraud,  which  was  iseue  being  determined;  Pepin  v.  Laut* 
man,  28  Ind.  App.  78,  62  N.  E.  61,  refusing  to  set  aside  judgment  on 
ground  it  was  obtained  by  perjured  testimony;  Bradbury  r.  Wells, 
138  Iowa,  678,  115  N.  W.  882,  16  L.  B.  A.  (n.  s.)  240,  holding  failure 
of  executors  to  account  for  certain  corporate  stock  of  testator  did 
not  warrant  setting  aside  order  discharging  them;  Tollefson  v.  Tollef- 
son,  137  Iowa,  154,  114  N.  W.  632,  setting  aside,  after  two  years, 
divorce  decree  obtained  on  publication  of  summons  when  plaintiff 
had  fraudulently  induced  wife  to  return '  to  old  home  in  Europe; 
Mahoney  v.  State  Ins.  Co.,  133  Iowa,  575,  110  N.  W.  1043,  9  L.  B.  A. 
(n.  8.)  490,  holding  fraud  alleged  was  not  extrinsic;  Horner  y.  Schin- 
stock,  80  Kan.  140,  101  Pac.  997,  23  L.  B.  A.  (n.  s.)  134,  holding 
party,  against  whom  judgment  was  obtained  by  perjury  of .  adverse 
party,  could  not,  while  judgment  was  in  force,  maintain  action  against 
adverse  party  for  damages  alleged  to  have  been  suffered  because  of 
such  perjury;  Zeitlin  v.  Zeitlin,  202  Mass..  208,  132  Ank  St.  Bep. 
490,  88  N.  E.  763,  23  L.  B.  A.  (n.  s.)  569,  refusing  to  set  aside 
divorce  decree  obtained  by  perjured  testimony;  Steele  v.  Culver,  157 
Mich.  350,  122  N.  W.  97,  23  L.  B.  A.  (n.  s.)  564,  holding  collection 
of  judgment  would  not  be  enjoined  on  ground  it  was  obtained  by 
perjury;  Michael  v.  National  Bank,  84  Ohio,  382,  95  N.  E.  907,  holding 
extrinsic  fraud  not  shown;  Beeves  v.  Beeves,  24  S.  D.  441,  123  N.  W. 
871,  refusing  to  set  aside  divorce  decree  upon  allegation  that  fraud 
in  residence  was  shown  by  plaintiff's  immediately  leaving  state  after 
obtaining  divorce  and  marrying  another  man';  Keith  v.  Alger,  114 
Tenn.  21,  22,  23,  25,  85  S.  W.  76,  77,  refusing  to  set  aside  judgment 
setting  aside  sale  of  land  for  vendor's  fraud,  under  which  land  was 
sold  as  part  of  vendor's  eetate,  when  vendee  had,  pending  suit,  con- 
veyed land  and  concealed  conveyance;  Necker  v.  Thiedt,  133  Wis. 
152,  113  N.  W.  448,  holding  where  wife  obtained  divorce  on  ground 
of  five  years'  voluntary  separation,  fact  she  was  induced  by  hus- 
band's fraud  to  accept  specified  sum  in  satisfaction  of  her  share 
of  property  was  not  ground  for  setting  aside  decree. 

Distinguished  in  Carpenter  v.  Sibley,  153  Cal.  218,  126  Am.  St. 
Bep.  77,  94  Pac.  880,  15  L.  B.  A.  (n.  s.)  1143,  setting  aside  judgment 
in  malicious  prosecution  obtained  by  perjured  testimony;  Keyes  v. 
Brackett,  187  Mass.  308,  72  N.  E.  987,  where  owner  of  property 
chargeable  with  mechanic's  lien  conveyed  it  to  irresponsible  person, 
who  with  aid  of  irresponsible  sureties  executed  bond  to  dissolve  lien, 
lienor  was  entitled  to  have  bond  declared  void. 

Perjury  as  Ground  for  Belief  Against  Judgment.  See  note,  10  L. 
B.  A.  (n.  s.)  230. 

91  CaL  13&-141,  27  Pac.  694,  HINCKLET  T.  FXELD'S  BISCUIT 
ETC.  OO. 
Persons  Employed  by  Owner  of  Factory  to  make  in  their  own  shop 
and  install  steam  plant  for  price  over  one  thousand  dollars  are 
materialmen,  and  not  contractors,  and  contract  need  not  be  written 
or  recorded  to  make  it  valid  basis  for  lien. 
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Approved  in  Califoniia  etc.  Cement  Co.  ▼.  Wentworth  Hotel  Co.,  16 
Cal.  App.  704,  118  Pae.  108,  rule  applies  to  contract  to  install 
elevatore. 

Miscellaneous. — Cited  in  Salt  Lake  Hardware  Co.  v.  Chainman  Min- 
ing etc.  Co.,  12S  Fed.  510,  to  point  that  meohanie's  lien  law  should 
be  interpreted  to  carry  out  intention  of  legislature,  and  give  lien 
elaimanii  benefits  they  are  entitled  to. 

91  OaL  141-146,  27  Pac.  546,  BEHLOW  v.  SHOBB. 

Summona  Considered  and  Htid  to  sufficiently  comply  with  statute. 

Approved  in  Stanley  v.  Rachofsky,  50  Or.  475,  93  Pac.  355,  holding 
tfummona  not  defective  for  failing  to  state  interest  rate  when  copy 
of  complaint  was  attached. 

91  OaL  146-157,  27  Pac.  643,  OOUU)  ▼.  STAFFOBD. 

Blglit  of  Blparlan  Owner  to  Flow  of  Stream  over  his  land  is  part 
and  parcel  of  it,  but  may  be  severed  from  land  by  grant,  con- 
demnation, or  prescription. 

Approved  in  Duckworth  v.  Watsonville  Water  &  Light  Co.,  158 
Cal.  218,  110  Pac.  932,  holding  grantee  estopped  to  claim  water  right 
severed  from  land  and  conveyed  to  another  by  his  grantor;  Northern 
Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  423,  109  Pae.  901,  holding 
riparian  rights  in  stream  could  be  condemned  for  public  use  for 
electric  power  by  electric  light  company. 

Liability  to  Third  Persons  of  Iiessors  of  personal  property.  See 
note,  92  Am.  St.  Bep.  525,  535. 

Landlord's  Liability  for  Injury  to  adjoining  property  from  cause 
arising  during  tenancy.     See  note,  5  L.  B.  A.  (n..  s.)  318. 

Evidence  to  Show  OradibiUty  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  56. 

Miscellaneous. — Cited  in  Carnea  v.  Dalton,  56  Or.  606,  110  Pac.  174, 
to  point  that  riparian  owner  may  enjoin  wrongful  diversion  of  water 
by  defendant  without  joining  others  who  also  wrongfully  divert  water. 

91  Oal.  158-164,  27  Pac.  596,  861,  QRANT  ▼.  OLIVER. 

Record  of  Deed  Is  Improperly  Admitted  in  evidence  In  absence 
of  proof  of  loss  of  original. 

Approved  in  People  v.  Le  Doux,  155  Cal.  550,  102  Pac.  526,  holding 
record  of  marriage  license  was  not  proof  of  recitals  contained  therein. 

Admissibility  of  Record,  or  Copy  of  Record,  to  prove  deed  under 
which  party  ofFering  it  claims.    See  note,  19  L.  R.  A.  (n.  s.)  442. 

Wben  Defects  in  Certificates  of  acknowledgment  are  fatal.  See 
note,  106  Am.  St.  Bep.  545. 

Right  to  Attach  or  Ck>rrect  CertLflcate  of  acknowledgment  after  its 
date.     See  note,  22  L.  B.  A.  (n.  s.)  218. 

Reversal  of  Judgments.    See  note,  96  Am.  St.  Bep.  142. 

91  Oal.  170-187,  27  Pac.  658,  WINTERBX7RN  v.  CHAMBERS. 

Notice  of  Ouster  of  One  Cotenant  by  another  may  be  given  by 
open  and  notorious  acts  showing  hostile  intent. 

Approved  in  Tabler  v.  Peverill,  4  Cal.  App.  677,  88  Pac.  997, 
holding  divorced  wife  did  not  hold  community  property  adversely 
in  absence  of  notice  of  hostile  intent;  Ames  v.  Howes,  13  Idaho,  766, 
93  Pac.  38,  where  one  co tenant  took  deed  to  part  of  real  estate  owned 
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in  common  and  recorded  it,  lueh  recordation  was  notice  to  eotenanta 
of  adverse  claim  to  real  estate. 

Oreatlon  of  PretcriptlTe  Title  by  adverse  possession  of  one  coten- 
ant.    See  note,  109  Am.  St.  Bep.  612,  613. 

It  wlU  1)«  AsBOJipBd  on  Appeal  that  all  findings  of  fact  against 
which  bill  of  exceptions  contains  no  specification  of  insuflicieney  of 
evidence  to  aastain  them  are  sustained  by  evidence. 

Beaffirmed  in  Matter  of  Baker,  153  Cal.  542,  96  Pae.  14. 

€k>lor  of  Title.    See  note,  88  Am.  St.  Bep.  725. 

91  CaL  187-191,  27  Pac  587,  ELY  ▼.  FEBQUSON. 

Water  Flowing  from  Springs  on  Public  Land  is  subject  to  appro- 
priation. 

Approved  in  De  Wolfskill  v.  Smith,  5  Cal.  App.  180,  89  Pac.  1003, 
holding  water  flowing  from  abandoned  oil  wells  on  public  land  to 
be  subject  to  appropriation. 

Appropriation  of  Percolating  Waten  on  Public  Lands.  See  note, 
30  L.  B.  A.  186. 

Transfer  of  Bigbt  to  Use  Water  for  Irrigation.  See  note,  65  L. 
B.  A.  411. 

Miscellaneous. — Cited  in  Quinlan  v.  Calvert,  31  Mont.  119,  77  Pac. 
430. 

91  CaL  191-194,  26  Am.  St.  Bep.  171,  27  Pac.  598,  DYSB  y.  LEACH. 

Upon  Death  of  Trustee,  trust  vests  in  court. 

Approved  in  Blake  v.  O'Neal,  63  W.  Va.  490,  61  S.  E.  413,  16 
L.  B.  A.  (n.  s.)  1147,  holding  grant,  bargain  and  sale  deed  to  one 
for  use  of  another  vested  legal  title  in  trustee,  which  on  his  deat^ 
goes  in  trust  to  his  beirs. 

Objectixm  to  Bejection  of  Documentary  Evidence  cannot  be  con- 
sidered on  appeal  when  nothing  appears  of  record  to  show  character 
of  such  documents. 

Approved  in  San  Francisco  Com.  Agency  v.  Hogan  Co.,  6  Cal.  App. 
409,  92  Pac.  312,  following  rule. 

Collateral  Attack  upon  Judgments.  See  notes,  87  Anu  St.  Bep. 
429;  S5  Am.  St.  Bep.  68. 

91  Oal.  206-213,  27  Pac.  648,  MONTGOMEBT  T.  SATBE. 

Maker  of  Note  Qiven  to  Secure  Payment  of  note  of  corporation, 
indorsed  hy  third  person,  and  secured  by  mortgage  on  corporation's 
property,  is  surety. 

Approved  in  Townsend  v.  Sullivan,  3  Cal.  119,  84  Pac.  436,  holding 
where  note  was  given  for  benefit  of  one  maker  and  mortgage  given 
on  property  of  two  comakers  as  security,  such  comakers  were  sure- 
ties only. 

Wbere  Becord  is  Silent  as  to  Demand  for  jury  trial,  it  is  deemed 
to  have  been  waived. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248^ 
91  Pac.  1018,  following  rule. 

91  CaL  213-222,  27  Pac  610,  PEOPLE  ▼.  BEAUDBY. 

Attorney  (General  bas  Authority  to  Institute  action  in  name  of 
people  to  abate  public  nuisance. 

Approved  in  State  v.  Vandalia,  119  Mo.  App.  418,  421,  94  S.  W. 
1011,  1013,  and  State  v.  Franklin,  133  Mo.  App.  492,  493,  113  S.  W. 
653,  654j  both  following  rule. 
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ObBtroctloii  to  Pnblic  Street  may  be  Abated  at  publie  nuisanee. 

Distinguished  in  State  v.  Ehrlick,  65  W.  Va.  709,  64  S.  E.  939,  23 
L.  B.  A.  (n.  8.)  691,  dissolving  injunction  to  restrain  operation  of 
ganung  eetabliehment  obtained  on  ground  it  was  public  nuisance. 

91  CaL  223-231,  27  Pac  612,  14  L.  B.  A.  161,  BONETTI  T.  TBEAT. 

ABSigxunent  of  3>a8e  by  lieseee  and  acceptance  of  part  of  rent 
by  landlord  from  aseignee  does  not  relieve  lessee  from  liability  on 
lease  to  pay  rent. 

Approved  in  Jordan  t.  Indianapolis  Water  Co.,  159  Ind.  350,  64 
N.  E.  684,  following  rule;  Chaney  v.  Ohio  &  Ind.  Oil  Co.,  32  Ind. 
App.  198,  69  N.  E.  479,  where  gas  lease  was  assigned,  assignee  was 
not  liable  for  penslties  for  failure  to  drill  wells  under  terms  of  lease. 

Bights  of  Landlord  on  Abandonment  of  premises  by  tenant.  See 
note,  114  Am.  St.  Rep.  717. 

Alignment  of  Iiease.    See  note,  15  L.  B.  A.  755. 

Effect  of  AHrignment  of  Oil  and  Otm  Lease.  See  note,  34  L.  B.  A. 
62. 

Bight  to  Set  Up  by  Grose-bill  inequitable  conduet  in  respect  to 
subject  matter  not  involved  in  original  bill.  See  note,  13  L.  B.  A. 
(n.  s.)  408. 

91  CaL  231-288,  27  Pac.  665,  13  L.  B.  A.  418,  KXESSIO  y.  ALLS- 
FAUGH. 

Where  Principal  has  Left  Sufficient  Fonds  in  hands  of  obligee  to 
meet  obligation,  and  instead  of  retaining  it  he  pays  it  back  to  prin- 
cipal, surety  is  discharged  from  liability. 

Approved  in  Barrett-Hicks  Co.  v.  Glas,  9  Cal.  App.  497,  99  Pac. 
864,  holding  surety  on  contractor's  bond  released  by  material  changee 
in  plans;  County  of  Glenn  v.  Jones,  146  Cal.  523,  80  Pac.  697,  hold- 
ing sureties  on  contractor^'s  bond  released  by  premature  payment, 
without  their  consent,  of  drst  installment  before  all  materials  were 
furnished,  ae  required  by  contract. 

Beleaae  of  Surety  on  Building  Contractor's  Bond  by  making  pay- 
ments not  authorized  by  contract.    See  note,  6  L.  B.  A.  (n.  s.)  418. 

91  OaL  238-260,  27  Pac.  604,  PASADENA  Y.  STIMSON. 

Act  Limiting  Bight  of  Eminent  Domain  in  cities  of  certain  class 
is  void  as  iinposing  burdensome  condition  on  exercise  of  common 
right. 

Approved  in  Los  Angeles  ▼.  Lankershim,  160  Cal.  802,  804,  118 
Pac.  216,  217,  holding  void  ordinance  imposing  license  tax  on  persons 
maintaining  buildings  to  let  for  stores  or  offices  containing  more  than 
thirty  rooms. 

Under  Article  ZI,  Section  6^  Oonstitutlon,  legislature  may  classify 
cities  and  towns  in  proportion  to  population  for  purpose  of  incor- 
poration and  organization,  and  law  limited  to  such  purpose  is  general 
law. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Fedderwitz  (Cal.), 
62  Pac.  942,  majority  deciding  case  on  other  grounds. 

A  Law  l8  Qeneral  When  It  Applies  equally  to  all  persons  embraced 
in  class  founded  upon  some  natural,  or  intrinsic,  or  constitutional  dis- 
tinction. 

Approved  in  Ex  parte  King,  157  Cal.  164,  106  Pac.  579,  upholding 
aet  prohibiting  sale  of  intoxicants  within  certain  distance  of  camp 
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or  assemblj  of  twenty-five  or  more  men  engaged  on  publie  work  at 
not  making  improper  classification;  In  re  Martin,  157  Cal.  55,  106 
Pac.  237,  act  of  March  10,  1909,  limiting  faoura  of  employment  in 
underground  mines  and  amelters,  is  not  special  legislation;  People 
y.  Finley,  153  Cal.  61,  94  Pac.  249,  upholding  act  imposing  death 
penalty  on  life  prisoner  for  assault  with  deadly  weapon,  as  being 
based  on  proper  classification  of  persons;  Wheeler  v.  Herbert,  152 
Cal.  233,  92  Pac.  357,  holding  act  providing  for  change  of  boundary 
line  between  Kinga  and  Fresno  counties  did  not  grant  special  priv- 
ileges to  certain  clasaes  of  electors;  Title  etc.  Bestoration  Co.  v. 
Kerrigan,  150  Cal.  323,  119  Am.  St.  Bep.  199,  88  Pac.  366,  8  L.  B.  A. 
(n.  8.)  6^2,  fact  that  McEnerney  Act  regrulates  practice  in  action! 
therein  provided  for  does  not  make  it  special  legislation;  Johnson 
V.  Gunn,  148  Cal.  749,  752,  84  Pac.  666,  667,  upholding  act  classifying 
townships  in  counties  of  twenty-seventh  class  with  reference  to 
population  for  purpose  of  fixing  salaries  of  justices  of  peace;  Ex 
parte  Sohncke,  148  Cal.  267,  113  Am.  St.  Bep.  236,  82  Pac.  959,  2 
L.  B.  A.  (n.  s.)  813,  holding  void  act  fixing  interest  rates  on  chattel 
mortgages  of  certain  specified  kinds  of  personal  property;  Woman's 
Belief  etc.  Assn.  v.  Nye,  8  Cal.  App.  535,  538,  97  Pac.  211,  212,  holding 
"veteran  of  Civil  War"  constituted  class  founded  on  natural  dis- 
tinction; £z  parte  Elam,  6  Cal.  App.  240,  91  Pac.  814,  holding  dis- 
tinction between  wells  having  natural  flow  and  wells  not  having  such 
flow  is  natural,  and  indicates  propriety  of  legislation  limiting  former 
class;  In  re  Finley,  1  Cal.  App.  207,  81  Pac.  1045,  upholding  act 
imposing  death  penalty  on  life  prisoner  for  assault  with  deadly 
weapon  as  not  creating  improper  classification;  Stratman  v.  Common- 
wealth, 137  Ky.  508,  136  Am.  St.  Bep.  2d9,  125  S.  W.  1097,  holding 
void  act  imposing  higher  penalties  on  barbers  for  doing  Sunday  work 
than  on  others  following  usual  occupations  on  Sunday;  State  v.  Dolan, 
13  Idaho,  717,  92  Pac.  1003,  14  L.  B.  A.  (n.  s.)  1259,  upholding 
Sunday  act  of  1907  as  being  general  law;  dissenting  opinion  in  State 
V.  Smith,  158  Ind.  571,  63  N.  E.  218,  majority  upholding  act  pro- 
viding owner  of  real  estate  could  have  mortgage  debt  thereon,  not 
to  exceed  seven  hundred  dollars,  and  one-half  value,  deducted  from 
valuation  for  purposes  of  taxation. 

Constitutional  Inhibition  Against  Special  Legislation  where  general 
law  can  be  made  applicable.     See  note,  93  Am.  St.  Bep.  111. 

In  Suit  to  Condemn  Land  for  Oity  Sewer,  city  need  only  prove 
necessity  of  land  condemned  for  purpose  of  sewer,  and  not  that 
sewer  itself  is  desirable. 

Approved  in  Laguna  Drain  Dist.  v.  Charles  Martin  Co.,  5  Cal. 
App.  17 i,  89  Pac.  996,  holding  drainage  district  need  only  prove 
need  of  land  desired  for  aqueduct,  and  not  necessity  for  existence  of 
district;  Grafton  v.  St.  Paul  etc.  B.  B.  Co.,  16  N.  D.  317,  113  N.  W. 
599,  22  L.  B.  A.  (n.  s.)  1,  and  City  of  Santa  Ana  v.  Harlin,  99  Cal. 
541,  34  Pac.  225,  both  holding  defendant  in  suit  to  condemn  land 
for  street  could  not  raise  question  of  necessity  of  street;  Beaulieu 
Vineyard  v.  Superior  Court,  6  Cal.  App.  248,  91  Pac.  1018,  holding 
in  condemnation  suit  where  issue  was  joined  as  to  necessity  of 
taking  land  for  plaintiff's  use,  it  was  duty  of  court  to  decide  whether 
any  and,  if  so,  what  portion,  of  land  was  necessary. 

Necessity  of  Taking  Particular  Land  by  eminent  domain,  as  a 
judicial  question.     See  note,  11  L.  B.  A.  (n.  s.)  942. 
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Acts  of  Agents  of  State  In  Selecting  Bonte  for  public  sewer  are 
presumed  correct,  and  that  such  location  is  unnecessarily  injurious 
must  be  clearly  shown  by  objectors  thereto,  to  warrant  relocation. 

Approved  in  Tuolumne  Water  etc.  Co.  v.  Frederick,  13  Cal.  App. 
505,  lit)  Pac.   137,  applying  rule   to  location   of  electric  line. 

Procedure  for  EBtabllshment  of  Brains  and  Sewers.  See  note,  60 
li.  R.   A.   165,   178,  196,  197. 

Ihity  and  Liability  of  Municipality  with  respect  to  drainage.  See 
note,  61  L.  B.  A.  678. 

Court  will  Take  Judicial  Notice  that  city  is  incorporated. 

Approved  in  Stoner  v.  Los  Angeles,  8  Gal.  App.  610,  97  Pac.  694, 
court  will  take  judicial  notice  of  city  charter. 

Highway  may  be  Condemned  for  City  Sewer  when  new  use  does 
not  interfere  with  use  as  highway. 

Approved  in  Portneuf  Irr.  Co.  v.  Budge,  16  Idaho,  132,  100  Pac. 
1052,  holding  one  canal  company  could  condemn  unused  part  of 
right  of  way  of  another  canal  company  for  purpose  of  enlarging 
canal  to  carry  water  needed  for  use  of  latter  company. 

Corporation  is  Person  Within  Meaning  of  state  laws. 

Approved  in  Western  Union  Tel.  Co.  v.  Superior  Court,  15  Cal. 
App.  695,  115  Pac.   1098,  following  rule. 

Private  Property  may  be  Taken  for  any  use  specified  in  section 
1238,  Code  of  Civil  Procedure. 

Approved  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  412, 
109  Pac.  904,  riparian  rights  subject  to  condemnation  for  use  of 
electric  power  company  for  public  use;  Western  Union  Tel.  Co.  v. 
Superior  Court,  15  Cal.  App.  695,  115  Pac.  1098,  holding  foreign  cor- 
poration could  condemn  property  for  any  use  specified  in  section  1238, 
Code  of  Civil  Procedure. 

Judicial  Power  Over  Eminent  I>omain.  See  note,  22  L.  B.  A.  (n.  s.) 
69,  83,  168. 

Constitutionality  of  Statutes  Bestricting  Contracts  and  business. 
See  note,  21  L.  B.  A.  791. 

91  Cal.  260-264,  27  Pac.  660,  VISHEB  ▼.  SMITH. 

Complaint  in  Claim  and  Delivery  which  states  particular  facts 
entitling  plaintiff  to  possession  of  property  sufficiently  pleads  his 
title,  though  not  alleging  he  is  owner  and  entitled  to  possession. 

Approved  in  Thompson  ▼.  Caddo  County  Bank,  15  OkL  618,  82 
Pac.  928,  following  rule. 

Bight  to  Maintain  Action  to  Becover  Property  in  specie  against 
one  not  in  possession.    See  note,  18  L.  B.  A.  (n.  s.)  1266. 

91  Cal.  266-274,  27  Pac.  663,  PEOPLE  Y.  JOHNSON. 
Embezzlement.    See  note,  87  Am.   St.  Bep.  32. 

91  Cal.  274-278,  25  Am.  St.  Bep.  174,  27  Pac.  657,  STANTON  ▼. 
FBENCH. 

Becord  on  Former  Appeal  may  be  Examined  for  purpose  of  ascer- 
taining facts  so  as  to  determine  to  what  extent  rule  of  law  of  ease 
applies. 

Reaffirmed  in  Westfall  v.  Wait,  166  Ind.  359,  73  N.  E.  1091. 

Concluslyeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  332. 
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It  will  be  Prenimed  on  Ai>pe«l  that  jury  followed  instractions  of 
court. 

Beaffirmed  in  American  Car  ft  Foundry  Co.  ▼.  Clark,  32  Ind.  App. 
563,  70  N.  E.  832,  and  Schultz  v.  State,  135  Wis.  654,  116  N.  W.  259. 

91  Oal.  282-285,  26  Ant  8t  Bep;  176,  27  Fac.  589,  MILLEB  ▼.  8EABS. 

Depostt  of  Deed  With  Third  Person  by  one  party  to  contract  for 
exchange  of  lands  to  be  delivered  to  other  party  as  soon  as  question 
of  title  should  be  settled  to  satisfaction  of  parties  is  not  delivery 
in  escrow. 

Approved  in  Davis  v.  Brigham,  56  Or.  49,  107  Pac.  963,  where  offer 
to  sell  land  at  specified  price  within  certain  time  was  not  accepted 
within  that  time,  deposit  of  deed  by  owner  in  bank  with  instructions 
to  collect  price  named  was  not  an  escrow;  Van  Valkenburg  ▼.  Allen, 
111  Minn.  336,  137  Am.  St.  Bep.  561,  126  N.  W.  1093,  deposit  of 
deed  with  bank  for  delivery  on  payment  of  named  sum  considered 
and  held  not  to  be  an  escrow. 
-    Escrows.    See  note,  130  Am.  St.  Bep.  958. 

91  OaL  285-288,  25  AnL  St.  Bep.  178,  27  Pac.  656»  BTiATRDETJi  ▼. 

Mcdowell. 

Section  2955,  Oivll  Code,  Providing  upon  what  articles  chattel 
mortgages  may  be  made,  should  be  reasonably  and  liberally  con- 
strued. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  241, 
110  Pac.  925,  holding  restaurant  furniture  subject  of  chattel  mort* 
gage. 

91  OaL  288-296,  25  Am.  St.  Bep.  180,  27  Pac  668,  929,  ETCHEPABE 
▼.  AOUIBBE. 

In  Olaim  and  Deliyery  Where  Defendant  demands  return  of  prop- 
erty, and  verdict  in  his  favor  is  special  as  to  value  and  general 
as  to  all  other  issues,  it  will  sustain  judgment  in  alternative. 

Approved  in  Cain  v.  Cody  (Cal.),  29  Pac.  779,  holding  verdict  for 
damages  and  value  of  property  sustained  judgment  for  return  of 
property;  Hynes  v.  Barnes,  30  Mont.  26,  27,  75  Pac.  523,  holding 
verdict  finding  value  of  property  but  not  providing  for  its  return 
would  support  judgment  in  alternative. 

Judgment  In  Beplevln  Should  be  for  Betum  of  property,  or  in 
case  return  cannot  be  had,  for  its  value. 

Approved  in  Johnson  v.  Gallegos,  10  N.  M.  5,  60  Pac.  72,  holding 
return  of  property  before  levy  of  execution  on  alternative  money 
judgment  was   satisfaction   thereof. 

Miscellaneous. — Cited  in  Hynes  v.  Barnes,  30  Mont.  28,  75  Pac. 
524,  to  point  that  district  court,  prior  to  appeal,  has  power  to  correct 
its  judgments  in  certain  particulars. 

91  Cal.  296-304,  26  Am.  St.  Bep.  186,  27  Pac  666,  BABBETT  ▼. 
80TXTHEBN  PACIPIC  CO. 

Fact  That  Turntable  was  Set  in  Motion  by  negligent  act  of  other 
boys,  causing  injury  to  plaintiff,  does  not  affect  liability  of  defend- 
ant, who  negligently  permitted  boys  to  play  about  turntable. 

Approved  in  Merrill  v.  Los  Angeles  Gas  etc.  Co.,  158  Cal.  506, 
139  Am.  St.  Bep.  134,  111  Pac.  537,  holding  gas  company  liable  ^or 
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injury  eauseci  by  explosion  of  gas  escaping  from  its  pipes,  tbougl> 
ignited  by  another  person ;  Spear  v.  United  Bailroads,  16  Cal.  App. 
661,  117  Pae.  967,  holding  negligence  of  injured  person  ceases  to  be 
proximate  cause  of  injury  when  another  has  opportunity  to  prevent 
it  and  neglects  to  do  so. 

Bailroad  is  Liable  for  Injury  caused  to  boy  while  playing  on  un 
guarded  turntable. 

Approved  in  York  v.  Pacific  etc.  By.  Co.,  8  Idaho,  585,  69  Pac. 
1045,  Chicago  Ind.  etc.  B.  Co.  v.  Fox,  38  Ind.  App.  277,  70  N.  E. 
85,  and  Edgington  v.  Burlington  etc.  B.  Co.,  116  Iowa,  430,  90  N.  W. 
102,  57  L.  B.  A.  561,  all  following  rule;  Cahill  v.  Stone,  153  Cal. 
574,  96  Pac.  85,  19  L.  B.  A.  (n.  s.)  1094,  holding  railroad  liable  for 
injury  to  boy  caused  while  playing  about  unlocked  and  unguarded 
push-car;  Brown  v.  Salt  Lake  City,  33  Utah,  236,  126  Am.  St.  Bep. 
828,  93  Pac.  ^74,  14  L.  B.  A.  (n.  s.)  619,  holding  city  liable  for  death 
of  child  in  unguarded  conduit  of  water  system;  dissenting  opinion 
in  Eyan  v.  Tower,  128  Mich.  483,  92  Am.  St.  Bep.  481,  87  N.  W. 
651,  55  L.  B.  A.  310,  majority  holding  corporation  not  liable  for 
injury   to  child  while  playing  about  unused  pump-house. 

Disapproved  in  Wilmot  v.  McPadden,  79  Conn.  378,  65  Atl.  161, 
19  L.  B.  A.  (n.  s.)  1101,  holding  owners  of  building  not  liable  for 
injury  to  trespassing  child  caused  by  fall  of  chimney  during  dem- 
olition of  building;  Chicago  etc.  B.  B.  Co.  v.  Krayenbuhl,  65  Neb. 
900,  91  N.  W.  881,  59  L.  B.  A.  920,  and  Wheeling  &  Lake  Erie  B. 
B.  v.  Harvey,  77  Ohio  St.  243,  122  Am.  St.  Bep.  503,  83  N.  E.  69, 
19  L.  B.  A.  (n.  s.)  1136,  both  holding  in  such  case  railroad  was  not 
liable;  Byan  v.  Tower,  128  Mich.  471,  92  Am.  St.  Bep.  481,  87  N.  W. 
647,  55  L.  B.  A.  310,  holding  corporation  not  liable  for  injury  to 
child  while  playing  about  unused  pump-house. 

Liability  of  Railroad  for  Injury  to  children  playing  on  turntable. 
See  notes,  14  L.  E.  A.  782,  783,  784;  4  L.  B.  A.  (n.  s.)   81,  82. 

Attractive  Nuisance.  See  note,  19  L.  B.  A.  (n.  s.)  1119,  1124,  1133, 
1164. 

91  Cal.  309^13.  27  Pac.  737,  WABNEB  T.  DABBOW. 

Question  Presented  on  Motion  for  Nonsuit  is  question  of  law. 

Approved  in  Nelmes  v.  Wilson  (Cal.),  34  Pac.  341,  Non-Befillabl© 
Bottle  Co.  V.  Bobertson,  8  Cal.  App.  105,  96  Pac.  325,  and  Archibald 
Estate  V.  Matteson,  5  Cal.  App.  445,  90  Pac.  725,  all  following  rule; 
Smith  V.  Superior  Court,  2  Cal.  App.  531,  ^  Pac.  55,  holding  appeal 
from  judgment  of  justice's  court  granting  nonsuit  presents  question 
of  law  only. 

Exception  must  be  Beserved  to  Order  on  motion  for  nonsuit  to  pro- 
tect right  on  appeal. 

Overruled  in  Saul  v.  Moscone,  16  Cal.  App.  509,  118  Pac.  454,  such 
exception  not  necessary  by  reason  of  amendment  of  19C3  to  section 
647,  Code  of  Civil  Procedure. 

On  Motion  for  Nonsuit,  Evidence  ihould  be  interpreted  most 
strongly  against  defendant. 

Approved  in  Doyle  v.  Eschen,  5  Oai.  App.  57,  89  Pac.  837,  follow- 
ing rule;  Cooper  v.  Spring  Valley  Water  Co.,  16  Cal.  App.  25,  116 
Pac.  302,  holding  where  error  prejudicial  to  plaintiff,  appellant,  ap- 
peared in  instruction  on  burden  of  proof,  and  sufficiency  of  evidence 
to  sustain  verdict  for  him,  if   given,  is  challenged,  in  passing  on 


91  Gal.  313-338    NOTES  ON  CAUFOBNIA  BEPOBTS.  670 

question  of  new  trial,  evidenee  should  be  interpreted  most  strongly  in 
favor  of  plaintiff. 

91  Cat  31S-323,  27  Pac.  752,  THOMPSON  7.  ZiATJGHLIN. 

Enforcement  of  Judgment  will  be  Bestrained  when  by  fraud  of 
plaintiff  defendant  was  prevented  from  presenting  meritorious  de- 
fense. 

Approved  in  Heim  ▼.  Butin  (Cal.),  40  Pac.  42,  complaint  alleging 
fraud  of  plaintiffs  in  obtaining  deficiency  judgment  on  foreclosure 
and  sale  under  mortgage  considered  and  held  to  state  cause  of  ac- 
tion for  damajjee;  Everett  v.  Tabor,  119  Ga.  130,  46  S.  E.  73,  refus- 
ing injunction  to  prevent  execution  on  judgment  when  allegation  of 
fraud  in  obtaining  it  was  denied. 

Frandnlent  Conduct  of  Attorney  of  Party  recovering  judgment  may 
afford  ground  for  enjoining  judgment. 

Approved  in  Memphis  etc.  Elec.  Co.  v.  Simpson,  118  Tenn.  545,  103 
S.  W.  791,  holding  client  could  not  object  that  transcript  of  testi- 
mony was  not  properly  incorporated  in  bill  of  exceptions,  when 
inserted  under  agreement  between  court  and  counsel  for  both  parties. 

Injunctions  Against  Jndgmenta  Obtained  by  fraud,  accident,  mis- 
take, surprise  and  duress.     See  note,  30  L.  B.  A.  790. 

Injunction  Against  Judgments  for  Defenses  existing  prior  to  rendi- 
tion.   See  note,  31  L.  B.  A.  771. 

91  Oal.  323-338,  25  Am.  St.  Bep.  191,  27  Pac.  738,  13  !■.  B.  A.  475, 
SMITH  Y.  PHOENIX  INS.  CO. 

Where  Lessee  has  Executory  Contract  to  purchase  and  building  is 
burned  before  day  fixed  for  payment,  vendor  cannot  recover  pur- 
chase price. 

Distinguished  in  Potts  Drug  Co.  ▼.  Benedict,  156  Gal.  334,  104 
Pac.  437,  25  L.  B.  A.  (n.  s.)  609,  holding  where  assignment  operated 
as  present  transfer  of  leasehold  interest,  and  future  date  was  fixed 
for  payment  and  delivery  of  premises,  fact  that  buildings  burned  in 
meantime  did  not  excuse  assignee  from  payment  of  price;  Bowdle 
V.  Jencks,  18  S.  D.  94,  95,  99  N.  W.  102,  where  parties  agreed  to  ex- 
change lands  for  hotel  property  and  personalty  therein,  transaction 
to  be  complete  upon  deposit  of  deeds  with  bank,  and  owner  of  lands 
deposited  his  deed,  but  hotel  was  burned  before  deed  therefor  was 
deposited,  loss  fell  upon  its  owner,  who  was  still  in  possession. 

Taking  Possession  of  Building  by  Tenant  under  lease  with  agree- 
ment to  purchase,  when  insurance  company  knew  building  was  to  be 
leased,  is  not  such  change  of  title  or  possession  as  to  avoid  policy. 

Approved  in  Allen  v.  Phoenix  Assur.  Co.,  12  Idaho,  665,  88  Pac. 
247,  8  L.  B.  A.  (n.  s.)  903,  holding  fact  that  insured  building  was 
situated  on  government  homestead,  final  proof  on  which  was  not  made 
until  after  loss,  was  not  such  failure  of  title  as  to  defeat  recovery 
under  stipulation  of  ownership;  Swank  v.  Farmers'  Ins.  Co.,  126  Iowa, 
552,  102  N.  W.  431,  contract  for  sale  of  insured  property  con'sidered 
and  held  not  to  constitute  sale  or  such  contract  therefor  as  avoided 
policy  by  reason  of  change  of  interest  of  insured;  dissenting  opinion 
in  Queen  of  Arkansas  Ins.  Co.  v.  Pendola,  94  Ark.  598,  128  S.  W.  560, 
majority  holding  hiring  of  property  insured  by  purchaser  from  in- 
sured to  another  avoided  policy. 


671  NOTES  ON  CAUTOBNIA  BEPOBT8.     W  Cal.  338-354 

Distinguished  in  Brickell  y.  Atlas  Assurance  Co.,  10  Cal.  App. 
27,  101  Pac.  20,  liolding  where  possession  was  given  to  purchaser  as 
against  insured  as  vendor  so  long  as  terms  of  purchase  were  com- 
plied with,  there  was  such  change  of  possession  as  to  avoid  policy; 
Finkbohner  v.  Glens  Falls  Ins.  Co.,  6  Cal.  App.  384,  92  Pac.  320, 
holding  contract  to  sell  insured  property  giving  possession  and  con- 
trol of  income,  without  agreement  therefor  being  affixed  to  policy, 
avoided  policy. 

Insurable  Interest  in  Property  under  contract  of  sale.  See  note, 
102  Am.  St.  Bep.  356. 

Essentials  to  Valid  Sale  of  Ooods.    See  note,  17  L.  B.  A.  179. 

Miscellaneous. — Cited  in  Smith  v.  Pennsylvania  Fire  Ins.  Co.  (Cal.), 
27  Pac.  742,  companion  case. 

91   Cal.  338-342,  27  Pac.  673,  PEOPLE  v.   LOS  ANOELES  ELEO. 
BT.  00. 

Wlien  FrancMM  of  Street  Railroad  Provides  for  forfeiture  in  case 
work  is  not  completed  in  time  limited,  if  time  limited  expires  before 
commencement  of  action  to  declare  forfeiture,  franchise  will  be  for- 
feited. 

Approved  in  Los  Angeles  By.  Co.  v.  Los  Angeles,  152  Cal.  245,  125 
Am.  St.  Bep.  54,  92  Pac.  491,  15  L.  B.  A.  (n.  s.)  1269,  holding  sec- 
tion 502,  Civil  Code,  providing  for  forfeiture  in  case  of  failure  of 
company  to  complete  work  within  time  limited  by  franchise,  is  self- 
executing. 

Acts  Sufficient  to  Cause  forfeiture  of  franchise  do  not  per  se  pro- 
duce forfeiture  without  proper  proceedings  in  proper  court. 

Approved  in  Santa  Bosa  etc.  B.  Co.  v.  Central  8t.  By.  Co.  (Cal.), 
38  Pac.  990,  holding  where  city  railroad  franchise  was  liable  to  for- 
feiture for  breach  of  condition  subsequent,  forfeiture  was  not  effected 
by  granting  same  rights  to  another  company. 

Time  for  Completion  of  Street  Railway  provided  for  in  franchise 
runs  from  date  of  commencement  of  work. 

Approved  in  Palmer  v.  Burnham  (Cal.),  47  Pac.  600,  holding  time 
for  completion  fixed  in  street  contract  ran  from  date  of  commence- 
ment of  work. 

91  CaL  342-354,  27  Pac.  747,  HOWELL  Y.  BUDD. . 

Where  Grant  of  Letters  of  Administration  turns  upon  relationship 
to  deceased,  decision  thereon  is  conclusive  as  to  such  relationship 
for  all  time  and  in  all  courts. 

Approved  in  Estate  of  Hancock,  156  Cal.  813,  134  Am.  St.  Bep.  177, 
106  Pac.  62,  holding  grant  of  letters  to  woman  who  subsequently 
claimed  to  be  surviving  wife  was  not  adjudication  she  was  such 
when  claim  for  letters  did  not  appear  to  have  been  based  on^such 
ground;  Estate  of  Warner,  6  C^l.  App.  368,  92  Pac.  194,  holding  de- 
termination of  heirship  upon  application  for  letters  would  be  final 
and  conclusive  of  rights  upon  distribution;  Simmons  v.  Bo  we,  4  Cal. 
App.  758,  89  Pac.  624,  holding  judgment  in  foreclosure  conclusive  as 
to  all  matters  which  might  have  been  litigated,  though  findings  were 
waived;  Estate  of  Welch,  3  Cof.  Prob.  304,  holding  order  making 
family  allowance  was  conclusive  adjudication  of  existence  of  every 
fact  requisite  to  'support  order;  Estate  of  King,  4  Cof.  Prob.  17, 
arguendo* 
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Distinj^ished  in  MosBmaii  ▼.  Hawaiian  Oovernmenti  10  Haw.  427, 
holding  adjudication  of  question  of  descent  in  probate  proceedings  for 
distribution  of  personalty  not  eonclusive  upon  that  question  in  eject- 
ment for  realty  as  to  one  who  was  not  party  or  in  privity  with  party 
in  probate  proceedings. 

OoncIusivenaBB  of  Probate  mm  Bes  Judicata.  See  note,  21  L.  B. 
A.  685,  687. 

Judge  18  Dlflqualiflad  if  Belated  to  any  person  whose  interest  is 
represented  by  parties  of  record,  though  such  persons  are  not  them- 
selves parties  of  record. 

Approved  in  Johnson  v.  State,  87  Ark.  50,  112  S.  W.  145,  18  L.  B. 
A.  (n.  s.)  619,  holding  judge  disqualified  because  related  to  attorney 
whose  fee  depended  on  outcome  of  writ. 

91  OaL  365-368,  27  Pac.  670,  BOCHAT  v.  GEE. 

Filing  of  Dismissal  of  Action  and  Entry  by  clerk  on  register  do 
not  operate  as  dismissal  if  no  judgment  of  dismissal  is  ever  entered. 

Reaffirmed  in  Truett  v.  Onderdonk  (Cal.),  50  Pac.  396. 

Direct  Appeal  cannot  be  Taken  from  order  before  judgment  ap- 
proving account  of  receiver. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Development  Co.,  150 
Cal.  486,  490,  401,  114  Pac.  839,  840,  841,  dismissing  appeals  from 
orders  authorizing  issuance  of  receiver's  certificates  taken  by  inter- 
vener against  whom  they  were  not  directly  made. 

01  Cal.  368-362,  27  Pac.  742,  FBEDEBICK  V.  DIOKET. 

''Land,"  as  Used  In  Section  326,  Code  of  Civil  Procedure,  is  not 
coextensive  with  "real  property,"  but  means  "the  soil,  or  a  portion 
of  the  earth's  crust." 

Approved  in  In  re  Taxes  Pineapple  Co.,  19  Haw.  196,  holding  "land" 
as  used  in  statute  exempting  pineapple  lands  from  taxation  did  not 
include  cannery. 

01  Cal.  362-366,  27  Pac.  743,  SCHALLEET-GANAHL  LX7MBEB  00. 
V.  NEAIi. 

Under  Section  1202,  Code  of  Civil  Procedure,  providing  for  forfeit- 
ure of  mechanics'  liens,  evidence  to  produce  forfeiture  must  be  clear 
and  convincing. 

Approved  in  Hampton  v.  Christensen,  148  Cal.  739,  84  Pac.  204, 
holding  notice  to  withhold  payments  to  be  sufficient,  under  section 
1184,  Code  of  Civil  Procedure,  though  inartificially  drawn;  California 
etc.  Cement  Co.  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  704,  118 
Pac.  108,  holding  claim  of  lien  not  forfeited  by  failure  to  offset 
credit  on  contract  price. 

Effect  of  Filing  Excesaive  Mechanic's  Lien.  See  note,  29  L.  B.  A. 
(n.  s.)  317. 

Miscellaneous. — Cited  in  Petersen  ▼.  Shain  (Cal.),  33  Pac.  1088. 

01  Cal.  367-371,  27  Pac.  733,  EX  PABTE  WIDBEB. 

Demand  Ordered  Paid  by  Judge  for  Ezpenae  of  providing  courtroom 
is  not  within  limits  of  consolidation  act. 

Approved  in  Trower  v.  San  Francisco,  167  Cal.  767,  109  Pac.  610, 
holding  consolidation  act  did  not  apply  to  demand  for  return  of 
moneys  illegally  exacted  from  plaintiff's  assignors. 
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Mandamus  lAds  to  Compel  Judge  to  audit  claim  for  expenses  of 
providing  courtroom  under  section  144,  Code  of  Civil  Procedure. 

Distinguished  in  Falconer  v.  Hughes,  8  Cal.  App.  57,  96  Pac.  20, 
holding  where  order  was  directed  by  judges  of  superior  court  to  an- 
other person  to  repair  courtroom,  such  person  was  not  entitled  to 
mandamus  to  compel  judges  to  audit  demand  therefor. 

Oonrt  has  No  Power  to  Oommaad  Oomity  Treasurer  to  pay  demand 
for  providing  courtroom,  audited  by  judge,  and  judgment  of  contempt 
for  refusing  to  pay  such  claim  is  void. 

Approved  in  Bauter  v.  Superior  Court,  5  Cal.  App.  196,  91  Pac. 
750,  holding  void  judgment  of  contempt  against  secretary  of  corpora- 
tion for  refusal  to  produce  books,  when  order  to  produce  was  directed 
to  his  predecessor  in  office. 

Power  of  Courts  to  Provide  Necessary  Places  and  equipment  for 
their  business.    See  note,  22  L.  B.  A.  399. 

Disobedience  of  Void  Order  as  Contempt.  See  note,  16  L.  B.  A. 
(n.  s.)  1065,  1067. 

91  Cal.  S71-377,  27  Pac.  671,  DE  TOBO  y.  B0BIN80N. 

Motion  for  Judgment  on  Pleadings  admits  for  its  purposes  all  facts 
alleged  in  complaint. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App. 
434,  114  Pac.  1030,  following  rule. 

Miscellaneous. — Cited  in  People  v.  Gibbs  (Cal.),  33  Pac.  631,  refer- 
ring historicaUy  to  principal  case. 

91  Cal.  377-382,  27  Pac.  750,  13  L.  B.  A.  680,  MILLEB  ▼.  WADDINCK 
HAM. 

Vendor  Who  Holds  Legal  Title  as  Security  for  purchase  price  must 
show  his  security  will  be  impaired  to  maintain  action  to  prevent 
waste. 

Approved  in  Swanston  v.  Clark,  153  Cal.  306,  95  Pac.  1121,  holding 
lessee  in  possession  under  option  to  purchase  bound  to  pay  tax  liens 
on  land  accruing  after  date  of  his  possession. 

Distinguished  in  Conde  v.  Sweeney,  14  Cal.  App.  24,  110  Pac.  974, 
and  Conde  v.  Sweeney,  16  Cal.  App.  163,  116  Pac.  321,  both  holding 
creditors  of  vendee  of  mine  could  not  remove  fixtures  placed  by  him 
in  mine  when  vendor^ had  retained  title  as  security  for  purchase 
price,  though  mine  was  equally  valuable  without  fixtures;  Anderson 
V.  Englehart,  18  Wyo.  424,  108  Pac.  980,  holding  mortgagee  could 
maintain  action  to  restrain  mortgagor  from  removing  fixtures  from 
mortgaged  premises  when  removal  would  impair  security. 

Miscellaneous.— Cited  in  McCrillis  v.  Cole,  25  B.  I.  161,  105  Am. 
St.  Rep.  875,  55  Atl.  198,  to  point  that  machinery,  sold  under  condi- 
tion title  should  not  pass  until  paid  for  and  affixed  to  building,  passes 
to  subsequent  mortgagee  who  had  no  notice  of  reservation  of  title 
in  vendor. 

91  CaL  383-385,  27  Pac.  746,  McOOVBBN  ▼.  MOWBT. 

Actual  Possession  of  Land  Under  Claim  of  ownership  for  any  period 
is  sufficient  to  enable  party  in  possession  to  maintain  action  to  quiet 
title  as  against  trespasser. 

Approved  in  Morris  v.  Clarkin,  156  Cal.  18,  103  Pac.  181,  following 
rale;  Bvans  Ditch  Co.  v.  Lakeside  Ditch  Co.,  13  Cal.  App.  132,  108 
n  Oal.  Noiet-^3 
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Pac.  1032,  holding  plaintiifB  in  possession  of  ditches  when  flow  was 
obstmcted  by  defendants  were  presumed  to  own  ditches  in  absence 
of  showing  to  contrary;  Kraus  v.  Congdon,  161  Fed.  29,  88  C.  C.  A. 
182,  holding  one  who  took  possession  for  purpose  of  bringing  action 
to  quiet  title  against  tax  deed  could  maintain  such  action. 

91  Oal.  385-^90,  27  Pac  642,  HUGHES  y.  DT7KLAP. 

Fact  That  Injunction  is  Asked  in  Action  of  ejectment  does  not 
deprive  plaintiff  of  right  to  have  legal  issues  tried  by  jury. 

Approved  in  Cassin  v.  Cole,  153  Cal.  680,  96  Pac.  278,  upholding 
complaint  asking  damages  for  trespasses  and  injunction  to  prevent 
future  trespasses;  Waskey  v.  McNaught,  163  Fed.  934,  90  C.  C.  A. 
289,  holding  injunction  asked  in  ejectment  was  merely  ancillary  to 
main  action;  Mogollon  Gold  etc.  Co.  v.  Stout,  14  N.  K.  254,  91  Pac. 
726,  holding  action  brought  primarily  for  money  damages  but  also 
asking  injunction  was  triable  by  jury;  Chessman  v.  Hale,  31  Mont. 
586,  79  Pac.  257,  68  L.  B.  A.  410,  holding  plaintiff  in  action  for  dam- 
ages for  nuisance  entitled  to  jury  trial,  though  injunction  to  abate 
nuisance  was  also  asked;  Kenny  v.  McKenzie,  25  S.  D.  489,  127  N. 
W.  599,  and  Burleigh  v.  Hecht,  22  S.  D.  308,  117  N.  W.  370,  both 
holding  in  action  brought  to  quiet  title  by  party  out  of  possession 
either  party  entitled  to  jury  trial  as  matter  of  right. 

Distinguished  in  Shields  v.  Johnson,  10  Idaho,  482,  79  Pac.  393, 
holding  jury  trial  not  matter  of  right  in  suit  to  quiet  title  to  lease- 
hold estate  brought  by  party  in  possession. 

91  OaL  381-100,  27  Pac.  772,  HAYES  ▼.  FINS. 

Absolute  Interest  as  Tenants  in  Common  of  water  right  is  estate 
in  real  property. 

Approved  in  Stanislaus  Water  Go.  v.  Bachman,  152  Cal.  727,  93 
Pac.  863,  15  K  B.  A.  (n.  s.)  359,  following  rule;  Oliver  v.  Burnett, 
10  Cal.  App.  409,  102  Pac.  225,  holding  oral  agreement  on  partition 
of  land  for  right  of  way  for  ditch  over  land  allotted  to  one  party 
for  benefit  of  another  was  void  under  statute  of  frauds;  Bashore  v. 
Mooney,  4  Cal.  App.  283,  87  Pac.  556,  holding  right  of  way  for  ditch 
could  only  be  conveyed  by  instrument  in  writing. 

Distinguished  in  Churchill  v.  Bussell,  148  Cal.  4,  82  Pac.  441,  hold- 
ing statute  of  frauds  could  not  be  interposed  as  bar  to  specific  per- 
formance of  parol  contract  to  convey  water  right  fully  performed 
by  transferees,  on  faith  of  which  they  had  made  valuable  improve- 
ments; Bree  v.  Wheeler,  4  Cal.  App.  112,  87  Pac.  255,  holding  exe- 
cuted oral  agreement  to  divide  disputed  water  right  not  within  stat- 
ute of  frauds. 

Where  Claim  to  Water  Bight  la  Made  under  written  instrument, 
proof  of  labor  done  on  ditch  is  inadmissible  on  parol  proof. 

Distinguished  in  Bashore  v.  Mooney,  4  Cal.  App.  287,  87  Pac.  558, 
admitting  documentary  evidence  to  show  plaintiff's  claim  of  title  to 
ditch  from  original  builders,  although  there  was  yet  no  evidence  to 
show  nature  of  his  title  thereto. 

Transfer  of  Bight  to  Use  Water  for  irrigation.  See  note,  65  L. 
B.  A.  413. 
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91  OaL  400-405,  27  Pac.  761,  DE  OTTTEB  Y.  BANNINO. 

TlUe  to  Islands.    See  note,  5&  L.  B.  A.  677. 

Miscellaneous. — Cited  in  Valentine  v.  Sloss  (Cal.),  37  Pac.  329,  com- 
panion case. 

91  Oal.  405-428,  27  Pac.  1082,  LUCO  Y.  DE  TOBO. 

Where  Equitable  Owner  of  Land  Employs  Attorney  to  procure  pat- 
ent in  consideration  of  undivided  interest  in  land,  contract  is  valid, 
and  creates  express  trust  in  land  when  title  is  received  by  such  owner. 

Approved  in  Levy  v.  Byland,  32  Nev.  466,  109  Pac.  907,  purchase 
of  land  by  two  persons  and  taking  title  in  name  of  one  only  creates 
resulting  trust  in  time  for  benefit  of  other. 

lomitatlona  Begin  to  Bun  against  resulting  trust  only  from  time  of 
its  repudiation. 

Approved  in  Levy  t.  Byland,  32  Nev.  471,  109  Pac.  909,  follow- 
ing rule  J  Edwards  v.  Beck,  57  Wash.  83,  106  Pac.  493,  arguendo. 

Distinguished  in  Estate  of  Gordon,  2  Cof.  Prob.  143,  holding  limi- 
tations was  defense  to  proceeding  to  collect  collateral  inheritance  tax 
from  executors  when  three  years  had  elapsed  from  accrual  of  liability. 

No  Particular  Form  of  Words  is  Necessary  to  create  express  trust. 

Approved  in  Estate  of  Tessier,  2  Cof.  Prob.  367,  will  construed  and 
held  to  create  trust  though  not  using  words  "trust"  or  "trustee." 

Finding  That  Oauae  of  Action  is  Barred  by  certain  sections  of 
statute  of  limitations  by  reference  to  number  as  pleaded  in  answer 
is  of  ultimate  fact,  and  not  conclusion  of  law. 

Eeaffirmed  in  Ybarra  v.  Sylvany  (Cal.),  31  Pac.  1115. 

In  Partition  Suit  Parties  may  Assert  Any  Title  they  have,  legal  or 
equitable. 

Approved  in  Vami  v.  Devoto,  10  CaL  App.  306,  101  Pac.  934,  hold- 
ing equitable  owner  of  undivided  interest  could  maintain  action  for 
partition. 

Miscellaneous.— Cited  in  Miller  y.  Ash,  156  Cal.  566,  105  Pac.  609, 
on  question  of  laches;  Luco  ▼.  De  Tore  (Cal.),  34  Pac.  517,  on  an- 
other appeal. 

91  Oal.  428-432,  27  Pac.  732,  BOHNEBT  Y.  BOHNBBT. 

Power  of  Trial  Court  to  Allow  Alimony  and  counsel  fees  to  wife 
may  be  exercised  at  any  time  pending  appeal. 

Beaffirmed  in  Bruce  v.  Bruce,  160  Cal.  30,  116  Pac.  67,  Boby  v. 
Boby,  9  Idaho,  375,  74  Pac.  958,  Bordeaux  v.  Bordeaux,  29  Mont.  482, 
75  Pac.  360,  and  Maxwell  v.  Maxwell,  67  W.  Va.  126,  67  S.  E.  382. 

Jurisdiction  to  Award  Temporary  Alimony,  suit  money,  and  counsel 
fees  pending  appeal.    S^e  note,  27  L.  B.  A.  (n.  s.)  713. 

91  CaL  432-439,  24  Pac.  864,  27  Pac.  756,  COUNTY  OP  SAN  LOTS 
OBISPO  Y.  WHITE. 

Action  of  SuperyisOTS  In  Ordering  Publication  of  election  proclama- 
tion may  be  proved  by  oral  evidence,  if  clerk  has  neglected  to  record 
action. 

Approved  in  Gill  t.  Dunham  (Cal.),  34  Pac.  70,  admitting  parol 
evidence  of  service  of  notice  of  meeting  of  city  council  upon  its 
memberS|  when  such  notice  did  not  appear  of  record* 
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Failure  to  Ask  Instnictlon  to  Limit  Effoct  of  evidence  admitted 
generally  waives  objection  thereto. 

Beaffirmed  in  State  v.  Greene,  33  Utfth,  499,  94  Pac.  988. 

Constitutionality  of  "Australian  Ballot"  Statutes.  See  note,  16  L. 
B.  A.  755. 

91  Oal.  440-441,  27  Pac.  757,  EX  PABTE  SOLOMON. 

Ordinance  Fixing  Oreater  Penalty  for  Offense  of  having  lottery 
tickets  in  possession  than  imposed  by  state  for  kindred  and  more 
serious  offenses  is  void. 

Approved  in  In  re  Desanta,  8  Cal.  App.  303,  96  Pac.  1030,  holding 
unenforceable  ordinance  of  city  fixing  higher  standard  for  pure  milk 
than  fixed  afterward  by  state  law. 

91  CaL  442-448,  27  Pac.  744,  MEUX  ▼.  HOGUE. 

Authority  of  Agent  to  Bell  Beal  Property  must  be  strictly  pursued. 

Approved  in  Johnson  v.  Fecht,  94  Mo.  619,  68  S.  W.  619,  holding 
void  sale  effected  by  agent  upon  authority  of  letter  containing  in- 
sufficient description  of  property. 

91  Oal.  449-457,  25  Am.  St.  Bep.  201,  27  Pac  768,  13  L.  E.  A.  754, 
PAOIFIO  BY.  CO.  ▼.  WADE. 

Claim  for  Damages  Against  Corporation  in  hands  of  receiver  should 
be  made  by  petition  to  court  by  which  receiver  is  appointed. 

Approved  in  De  Forrest  v.  Coffey,  154  Cal.  452,  98  Pac.  31,  holding 
court  appointing  receiver  had  discretion  to  refuse  to  allow  independent 
suit  against  corporation. 

Appeal  Lies  ftom  Judgment  of  Court  appointing  receiver  determin- 
ing claim  against  corporation. 

Beaffirmed  in  De  Forrest  v.  Coffey,  154  Cal.  453,  98  Pac.  31. 

Jurisdiction  of  Equity  to  Try  Claims  against  its  receiver  involving 
purely  legal  questions.    See  note,  13  L.  B.  A.  (n.  s.)  712. 

91  CaL  458^63,  27  Pac.  763,  BBANDT  y.  THOMPSON. 

Mortgagor  Under  Deed  Absolute  in  Form  cannot  quiet  title  without 
paying  mortgage  debt,  though  barred  by  limitations. 

Approved  in  Tracy  v.  Wheeler,  15  N.  D.  250,  107  N.  W.  69,  6  L.  B. 
A.  (n.  8.)  516,  following  rule;  Baggio  v.  Palmtag,  155  Oal.  802,  103 
Pac.  314,  holding  surviving  wife  could  not  recover  homestead  sold  on 
probate  sale  to  mortgagee  without  paying  mortgage  debt  though  barred 
by  limitations;  Payne  v.  Neuval,  155  Cal.  51, 9^  Pac.  479,  holding  agree- 
ment for  right  to  work  mineral  land  could  not  be  enforced  by  grantee 
after  thirteen  years'  delay  without  tender  of  royalties  called  for  by 
agreement;  Puckhaber  v.  Henry,  152  Cal.  423,  125  Am.  St.  Bep.  75,  93 
Pac.  116,  holding  pledgor  could  not  recover  pledged  property  without 
payment  of  debt  secured  though  barred  by  limitations;  Burns  v.  Hiatt, 
149  Gal.  621,  625,  117  Am.  St.  Rep.  157,  87  Pac.  197,  19S,  applying  rule 
to  grantee  of  mortgagor;  Trippet  v.  State,  149  Gal.  531,  86  Pac.  1087, 
8  L.  B.  A.  (n.  s.)  1210,  heirs  could  not  quiet  title  without  paying  in- 
heritance tax  for  enforcement  of  which  there  was  no  legal  method; 
Bacon  v.  Bice,  14  Idaho,  114,  93  Pac.  512,  holding  owner  could  not 
quiet  title  against  tax  lien  without  payment  thereof;  dissenting 
opinion  in  Burns  v.  Hiatt,  149  Cal.  626,  117  Am.  St.  Bep.  157,  87  Pac. 
199,  majority  holding  rule  applies  to  grantee  of  mortgagor. 


077  KOTES  OK  CALIFOBNIA  BEP0BT3.    »1  Cal.  465-484 

DUtingoiBhed  in  Cameron  v.  Ah  Suong,  8  Cal.  App.  313,  96  Pac. 
1026,  holding  in  ejectment,  complaint  of  intervening  mortgagee  who 
set  up  claim  under  outlawed  mortgage  in  regard  to  which  no  equity 
was  pleaded  stated  no  cause  of  action;  Marshutz  v.  Seltzer,  5  Cal. 
App.  143,  89  Pac.  878,  holding  rule  does  not  apply  when  mortgage  is 
by  third  party  and  plaintiff  claims  under  title  adverse  to  mortgage. 

91  CaL  466-469,  27  Pac.  760,  PEOPLE  ▼.  NEIL. 

Where  Particular  Otrcumstances  are  Necessary  to  constitute  com- 
plete offense,  failure  to  set  them  forth  in  information  renders  it 
defective. 

Approved  in  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  821,  holding 
where  act  fell  within  several  offenses  according  to  purpose  for  which 
it  was  done,  failure  to  allege  purpose  rendered  indictment  fatally 
defective. 

91  CaL  470-476^  27  Pac  781,  PEOPLE  v.  BIBBY. 

Instmment  WUcli,  if  Genuine^  has  Value  and  may  be  used  to  per- 
petrate fraud  may  be  subject  of  forgery,  though  other  steps  must  be 
taken  to  complete  instrument. 

Approved  in  People  v.  De  Byana,  8  Cal.  App.  340,  96  Pac.  9^1,  hold- 
ing proof  of  loss  under  insurance  policy  subject  to  forgery  though 
not  complete  instrument  of  fraud  in  itself;  Jones  v.  8tate,  60  Tex. 
Cr.  69,  IdO  S.  W.  1013,  holding  bond  of  guardian  of  infant  over  four- 
teen years  of  age  subject  of  forgery. 

Forgery  of  Worthless  Luitrumeiit&    See  note,  24  L.  B.  A.  33,  40,  43. 

Where  Instmment  Charged  to  hare  Been  Forged  is  valid  on  face, 
it  is  unnecessary  to  allege  facts  assumed  in  such  instrument. 

Approved  in  People  v.  McPherson,  6  Cal.  App.  269,  91  Pac.  1099, 
following  rule;  People  ▼.  Johnson,  7  Cal.  App.  129,  93  Pac.  1042,  hold- 
ing information  for  forgery  of  receipt  need  not  set  out  l^ow  it  could 
be  used  to  work  fraud;  State  v.  Blodgett,  143  Iowa,  582,  121  N.  W. 
687,  and  Wooldridge  v.  State,  49  Fla.  144,  38  So.  5,  both  holding  school 
warrant  imported  such  validity  as  to  make  it  subject  of  forgery. 

Distinguished  in  People  v.  Di  Byana,  8  Cal.  App.  337,  96  Pac.  921, 
holding  where  unintelligible  forged  writing  did  not  clearly  show  it 
could  be  used  to  defraud,  it  must  be  shown  in  what  way  it  could 
defraud;  People  r.  Lanterman,  9  Cal.  App.  680,  100  Pac.  722,  hold- 
ing indictment  for  presenting  fraudulent  claim  against  county  for 
traveling  expenses  on  ofBcial  business,  containing  recital  supervisors 
were  authorized  to  pay  order,  was  insufficient  in  absence  of  allega- 
tion of  fact  showing  such  authority. 

Want  of  Internal  Bevenue  Stamp  on  Instrument  as  affecting  crimi- 
nal prosecution.    See  note,  46  L.  B.  A.  455. 

Evidence  of  Other  Crimes  in  Criminal  Cases.  See  note,  62  L.  B. 
A.  290. 

Competency  of  HandwrltlngB  as  Standards  for  comparison.  See 
note,  63  L.  B.  A.  442. 

Comparison  of  Handwriting.    See  note,  62  L.  B.  A.  873. 

91  CaL  477-484,  27  Pac.  777,  WIXON  V.  DEVINE. 

Allowance  of  Amendments  to  Pleadings  by  trial  court  will  not  be 
disturbed  on  appeal  unless  it  is  apparent  discretion  has  been  abused. 

Approved  in  Idaho  Placer  etc.  Co.  v.  Green,  14  Idaho,  299,  94  Pac. 
162,  following  rule;   Clarkson   v.  Hoyt   (Cal.),  36  Pac.   384,  holding 
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diseretion  abused  in  refusing  amendment  attacking  statement  of  ac- 
count on  ground  of  fraud. 

91  OaL  484-486,  28  Pac.  777,  LEAOR  ▼.  AITKEN. 

Judge  Before  Wliom  Action  is  Tried  cannot  be  compelled  by  man* 
damns  to  settle  bill  of  exceptions  after  expiration  of  his  term. 

Approved  in  State  ▼.  Gibson,  1S7  Mo.  554,  86  8.  W.  181,  holding 
writ  did  not  lie  to  compel  trial  judge  to  sign  bill  of  exceptions  after 
expiration  of  statutory  time;  Holderman  v.  Schane,  66  W.  Ya.  14, 
48  S.  E.  514,  l^olding  writ  did  not  lie  to  compel  major  and  council- 
men  to  reconvene  as  canvassing  board  of  election,  after  expiration  of 
their  term. 

91  CaL  48^91,  27  Pac.  768,  SIMPSON  ▼.  BTTDD. 

Miscellaneous.— Cited  in  Clark  v.  Budd  (Cal.),  27  Pae.  759,  com- 
panion ease. 

91  CaL  492-505,  27  Pac.  776,  WATKINS  ▼.  BBTANT. 

Time  for  Oivlng  Notice  of  Motion  for  new  trial  may  be  waived  or 
extended  by  consent. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pae. 
1123,  holding  where  bill  of  exceptions  recited  notice  of  motion  for 
new  trial  was  seajionably  served,  objection  to  time  of  service  ia 
deemed  waived. 

91  Cal.  606-509,  27  Pac.  766,  OLSON  y.  LOVELIi. 

Contract  to  Convey  Land  Signed  by  One  of  two  co-owners  cannot 
be  specifically  enforced  against  him  when  repudiated  by  owner  not 
bound. 

Approved  in  Mullarky  v.  Young,  9  Cal.  App.  688,  100  Pac.  710, 
holding  contract  for  conveyance  of  land. between  two  named  parties 
on  each  part,  but  signed  by  only  one  of  each,  was  not  complete  con- 
tract, for  breach  of  which  damages  could  be  recovered;  Tillery  v. 
Land,  136  N.  C.  548,  48  8.  E.  828,  holding  vendor  would  not  be  com- 
pelled to  specifically  perform  contract  to  sell  land  where  evident  in- 
tent was  not  to  sell  his  own  interest  alone,  but  in  conjunction  with 
interests  of  others,  conveyance  of  which  could  not  be  obtained. 

Disapproved  in  Melin  v.  Woolley,  103  Minn.  502,  115  N.  W.  655, 
22  L.  R.  A.  (n.  s.)  595,  holding  in  such  case  contract  could  be  en- 
forced to  extent  of  interest  of  cotenant  who  signed. 

91  Cal.  512-618,  25  Am.  St.  Bep.  209,  26  Pac.  767,  WOBLET  ▼. 
NETHEBCOTT. 

Pnrcliaser  of  Land  in  PoBsesBion  Under  Contract  of  sale  cannot 
retain  possession  without  paying  contract  price,  though  vendor  can- 
not deliver  good  title. 

Approved  in  Goervaise  v.  Brookins,  156  Cal.  108,  103  Pac.  331,  Gar- 
vey  V.  Lashells,  151  Cal.  531,  91  Pac.  500,  Dunn  v.  Mills,  70  Kan.  661, 
79  Pac.  148,  and  Livesley  v.  Muckle,  46  Or.  424,  80  Pac.  903,  all  follow- 
ing rule;  Spies  v.  Butts,  59  W.  Va.  399,  53  S.  E.  903,  holding  vendor 
entitled  to  lien  on  lumber  made  from  timber  cut  on  land  by  pur- 
chaser who  refused  to  make  required  payments  on  purchase  price. 

Bight  of  Grantee  in  Posseseion  to  Qnestion  right  of  grantor  to  col- 
lect purchase  money.    See  note,  21  L.  R.  A.  (n.  s.)  383,  397. 
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Valve  of  ImproT«menti  Placed  on  Land  by  Tendee  in  good  faith 
naj  be  reeovered  upon  rescisfion  of  contract  of  purchase  for  failure 
ef  ▼endor's  title. 

Approved  in  Owen  ▼•  Pomona  Land  ft  Water  Co.  (CaL),  61  Pae. 
475,  following  rule. 

91  CaL  526-635,  25  Ant  St  Sepi  21%  27  Pae.  779,  18  L.  S.  A.  761, 
BXTTLEDOE  y^  OSAWPOBI). 

Where  Marks  on  Ballots  may  be  Reasonably  supposed  to  be  result 
of  accident,  they  should  not  be  rejected  as  bearing  distinguishing 
mark. 

Approved  in  Doll  v.  Bender,  55  W.  Va.  410,  47  S.  E.  296,  holding 
distinguishing  marks  should  not.  cause  exclusion  from  count. 

Where  Voter  Erased  Name  on  Ballot  and  substituted  another,  be- 
lieving he  was  voting  for  candidate  for  different  oiBce,  ballot  could 
not  be  counted  according  to  his  intention. 

Approved  in  Eesterbrooks  v.  Atwood,  83  Vt.  357,  76  Atl.  110,  hold- 
ing evidence  as  to  intention  of  voter  which  would  contradict  ballot 
was  inadmissible  in  election  contest. 

Intention  of  Statute  is  to  Gkyvem,  though  such  construction  may 
not  in  all  respects  agree  with  letter. 

Approved  in  Hicks  v.  Kngbaum,  13  Ariz.  241,  108  Pac.  485,  holding 
statute  substantially  complied  with  as  to  notice  of  election;  Sires  v. 
Helvin,  135  Iowa,  472,  113  N.  W.  Ill,  holding  where  deed  of  adop- 
tion showed  consent  of  mother  alone  was  necessary,  it  was  not  essen- 
tial to  give  name  of  father,  though  statute  provided  for  giving  names 
of  both. 

Elector,  Who  was  Candidate,  may  Contest  and  defeat  election  at- 
tacked, but  cannot  have  himself  declared  elected  unless  he  alleges  he 
has  constitutional  qualifications  for  office. 

Reaffirmed  in  Bass  v.  Leavitt,  11  Cal.  App.  565,  105  Pac.  772. 

Constitutionality  of  ''Anstraliaa  Ballot"  SUtutes.  See  note,  16  L. 
B.  A.  755. 

Miscellaneous. — Cited  in  Town  of  Eufaula  v.  Gibson,  22  Okl.  512, 
98  Pac.  567,  to  point  that  court  has  power  to  determine  legal  effect 
of  ballots  conceded  to  have  been  cast. 

91  CaL  545-648,  27  Pac.  859,  EX  PABTE  HAYMOND. 

Person  Summoned  to  Testify  before  de  facto  grand  jury  cannot 
raise  question  of  its  competency  to  act. 

Approved  in  In  re  Davies,  68  Kan.  794,  75  Pac.  1048,  holding  legal- 
ity of  de  facto  grand  jury  could  not  be  attacked  in  habeas  corpus 
proceeding. 

Organization  of  Qrand  Jury.    See  note,  27  L.  B.  A.  777. 

91  Cal.  548-549,  27  Pac.  1031,  DBNNIS  ▼.  SUPEBIOB  OOUBT. 

Personal  Liability  of  Stockholder  of  Corporation  for  corporate  debt 
is  obligartion  arising  on  contract. 

Approved  in  Miller  A  Lux  v.  Katz,  10  Cal.  App.  579,  102  Pac.  947, 
and  Walker  v.  Woodside,  164  Fed.  683,  90  C.  C.  A.  644,  both  following 
rule;  Foreign  Mines  Development  Co.  v.  Boyes,  180  Fed.  597,  action 
on  stockholder's  liability  on  notes  given  by  corporation  and  secured 
by  mortgage  is  based  on  notes  so  as  to  preclude  attachment  under 
California  Code  of  Civil  Procedure,  section  53-7. 
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Blgbt  to  Baforoo  Stockholder's  UabUlty  outBide  of  state  or  incor- 
poration.   See  note,  34  L.  B.  A.  750. 

91  OaL  640-551,  27  Pac  929,  SAN  IiXTIS  OBISPO  ▼.  HASSIN. 

SoToral  Propoeitions  for  Bonds  for  municipal  improyements  maj  be 
submitted  to  be  voted  on  aeparatelj  at  same  election. 

Approved  in  San  Diego  v.  Potter,  153  Cal.  294,  95  Pac.  149,  holding 
submission  of  unauthorized  proposition  for  bonds'  did  not  invalidate 
election  held  under  act  of  1901,  as  to  autiborized  propositions  sub- 
mitted. 

91  Oal.  666-580,  25  Am.  St.  Bop.  219,  27  Pac.  924,  ULTAILLADE  T. 
OBENA. 

Bole  That  Probate  Decree  Settling  Acconnt  is  conclusive  does  not 
apply  when  guardian  fraudulently  conceals  fund  from  ward,  and  ward 
may  compel  him  to  account  in  equity  for  property  concealed. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  479,  equity  will  re- 
lieve against  fraud  in  setting  apart  homestead. 

Where  Guardiaii  Beceived  Trust  Moneys  for  ward,  and  appropri- 
ated them  for  his  own  use,  concealing  such  facts,  ward's  right  to 
recover  is  not  barred  by  limitations  until  three  years  after  discovery 
of  fraud. 

Approved  in  Miller  v.  Ash,  156  Gal.  566,  105  Pac.  609,  holding  ac- 
tion against  guardian  to  account  for  fund  of  ward  not  barred  by 
forty-five  years'  delay  when  he  had  concealed  receipt  of  fund;  Mc- 
Murray  v.  Bodwell,  16  Cal.  App.  579,  117  Pac.  628,  holding  limita- 
tions did  not  run  against  action  to  recover  community  moneys  placed 
by  plaintiff's  wife  before  her  death,  and  without  husband's  knowl- 
edge, in  safety  deposit  box  of  daughter,  until  fact  was  discovered. 

Pleading  Should  State  Ultimate  Facts  and  not  conclusions  of  law, 
but  averments  complained  of  as  conclusions  of  law  may  appear  from 
contest  to  be  sufficient  as  statements  of  facts. 

Approved  in  California  Eaisin  Growers'  Assn.  v.  Abbott,  160  Cal. 
610,  117  Pac.  771,  holding  averments  that  certain  defendants  had 
received  more  than  their  shares,  and  others  less,  from  proceeds  of 
sale  were  averments  of  fact  in  view  of  facts  known  to  pleader. 

Where  Personal  Property  has  Been  Wrongfully  Converted,  owner 
may  waive  tort  and  sue  in  assumpsit  for  value. 

Reaffirmed  in  Fountain  v.  Sacramento,  1  Cal.  App.  462,  82  Pac.  637. 

Bight  to  Waive  Tort  and  Sue  in  assumpsit.  See  note,  134  Am.  St. 
Bep.  191. 

91  Cal.  680-^94,  27  Pac.  931,  OAVANAUGH  v.  JACKSON. 

Acquiescence  for  Three  Tears  by  Purchaser  in  location  of  division 
line  fixed  by  his  grantor  and  adjacent  owner  held  to  bar  him  from 
questioning  line. 

Approved  in  Loustalot  v.  McKeel,  157  Cal.  640,  642,  643,  108  Pac. 
710,  711,  holding  occupation  to  agreed  boundary  for  seven  years 
barred  claim  it  was  not  true  line;  Bree  v.  Wheeler,  4  Cal.  App.  112, 
87  Pac.  256,  holding  executed  oral  agreement  dividing  disputed  water 
right  could  not  afterward  be  repudiated  by  one  party;  Hoar  t.  Hen- 
nessy,  29  Mont.  258,  74  Pac.  454,  upholding  boundary  line  on  disputed 
boundary  fixed  by  oral  agreement  and  acted  upon  thereafter;  Nystrom 
V.  Lee,  16  N.  D.  568,  114  N.  W.  481,  arguendo. 
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DiBtingnithed  in  Lewis  t.  Ogram,  149  Cal.  508,  117  Am.  St.  Bep. 
151,  87  Pac.  61, 10  L.  B.  A.  (n.  s.)  610,  holding  agreement  on  boundary 
line,  knowing  it  ie  not  tme  line,  for  purpose  of  transferring  land, 
without  using  words  of  conveyance,  was  unenforceable. 

Conclusiveiieai  of  Eatablished  Boundarlai.  See  note,  110  Am.  St. 
Bep.  686. 

91  OaL  684-688,  27  Pac  932,  ELTZBOTH  ▼.  BYAK. 

Ooort  baa  Diacretioii  to  Impose  OoaU  on  party  asking  continuance 
as  consideration  to  granting  same. 

Beaffirmed  in  Boone  ▼.  Skinner,  B5  Ark.  202,  107  S.  W.  674. 

91  OaL  689-592,  27  Pac  933,  EX  PABTB  TOTTLE. 

Gambling  In  Ita  Vaxioiui  Modes  is  proper  subject  for  police  regu- 
lation. 

Approved  in  In  re  O'Shea,  11  Cal.  App.  571, 105  Pac.  777,  upholding 
"racetrack"  bill;  Ex  parte  Murphy,  8  Cal.  App.  443,  445,  97  Pac.  200, 
201^  upholding  ordinance  regulating  public  poolrooms;  In  re  McCue, 
7  Cal.  App.  766,  96  Pac.  Ill,  upholding  act  providing  for  punishment 
of  lewd  and  dissolute  person  as  vagrant;  Louisville  ▼.  Wehmhoff, 
116  Ky.  8*31,  76  S.  W.  881,  upholding  ordinance  prohibiting  poolroom 
operators  from  allowing  use  of  room  for  transmission  of  messages 
relating  to  racetrack  betting;  In  re  Jones,  4  Okl.  Cr.  86,  109  Pac.  575, 
holdiug  poolroom  and  billiard-hall  proper  subject  of  police  regula- 
tion; Samuelson  v.  State,  116  Tenn.  489,  115  Am.  St.  Bep.  805,  95 
8.  W.  1016,  upholding  statute  prohibiting  "ticket  scalping." 

91  Cal.  693-600,  28  Pac  46,  Z£E  OHUOK  ▼.  QUAN  WO  OHONQ. 

Complaint  In  Unlawful  Detainer  alleging  tenancy  on  sufferance 
need  not  allege  notice  to  quit. 

Approved  in  Craig  v.  Gray,  1  Cal.  App.  599,  82  Pac.  700,  complaint 
for  unlawful  detainer  of  property  after  expiration  of  lease  need  not 
allege  notice  to  quit. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  42. 

91  Cat  600-603,  27  Pac.  936^  FITZOEBALD  ▼.  NEUSTADT. 

Trial  Court  baa  Dlacretion  to  Deny  Motion  for  judgment  on  plead- 
ings and  allow  plaintiff  to  amend  complaint. 

Approved  in  Bergerow  v.  Parker,  4  Cal.  App.  172,  87  Pac.  249,  hold- 
ing court  could  allow  unverified  answer  to  verified  complaint  to  be 
verified  upon  motion  for  judgment  on  pleadings. 

91  OaL  603-606,  27  Pac  937,  DAVI8  ▼.  BBOWNINa. 

Verification  of  Claim  Against  Estate  of  Dtscedent  by  executrix  of 
estate  of  another  decedent  sufficiently  complies  with  statute. 

Approved  in  Empire  State  Min.  Co.  v.  Mitchell,  29  Mont.  59,  74 
Pac.  81,  holding  attorney  for  corporation  c6uld  verify  its  Claim 
against  decedent's  estate  when  no  other  officer  resided  in  county. 

Statement  of  Clalma  Against  Estates  of  decedents.  See  note,  130 
Am.  St.  Bep.  321. 

91  Oal.  606-611,  27  Pac  934,  BANBUBT  T.  ABNOLD. 

Certificate  of  Acknowledgment  to  Instrument  affecting  title  to  mar- 
ried woman'^s  property  is  no  essential  part  of  execution  or  validity 
of  instrument. 
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Approred  in  Cordano  t.  Wright,  159  Cal.  615,  115  Pae.  229,  holding 
execution  of  deed  by  married  woman  admitted  bj  failure  to  deny, 
though  her  acknowledgment  thereon  was  defectiye. 

Wlien  Defects  in  OertlficatM  of  AcknowledgmeAt  are  fatal.  See 
note,  108  Am.  St.  Bep.  529. 

Spedflc  Performance  of  Oontracts  for  conveyance  where  wife  re- 
fuses to  join.    See  note,  24  L.  B.  A.  764. 

91  OaL  621-631,  28  Pac.  268,  OBENA  ▼.  SANTA  BABBABA. 

Where  Olty  BasunreyB  Streetiy  owner  of  lot  bounded  by  lines  of 
original  enryey  cannot  extend  his  fence  out  to  line  of  new  survey 
when  for  many  years  he  has  recognized  old  survey  as  boundary. 

Approved  in  Bayhouse  v.  Urquidee,  17  Idaho,  290,  105  Pac.  1067, 
holding  adjoining  owners  could  not  be  bound  by  new  survey  unless 
based  on  survey  as  originally  made  and  monuments  as  erected. 

In  Determining  Line  of  Street,  location  generally  acquiesced  in  by 
public,  by  lot  owners,  and  by  city  is  conclusive  in  absence  of  more 
certain  evidence. 

Approved  in  Andrews  v.  Wheeler,  10  Cal.  App.  618,  103  Pac.  148, 
holding  evidence  of  stakes  and  monuments  commonly  recognized  ad- 
missible in  action  to  quiet  title  to  disputed  boundary  between  lots, 
where  map  was  uncertain  and  there  were  no  field-notes;  Winchester 
V.  Payne,  10  Cal.  App.  504,  102  Pac.  532,  holding  description  in  deed 
applied  to  lines  of  street  as  actually  opened  and  possessed  by  owners 
on  both  sides  in  absence  of  proof  of  different  intention. 

Title  to  Land  in  Public  Street  cannot  be  acquired  by  adverse  pos- 
session. 

Approved  in  People  v.  Kerber,  152  Cal.  734,  125  Am.  St.  Bep.  93, 
93  Pac.  879,  rule  applies  to  tide  lands  held  by  city;  Merced  Falls 
Gas  etc.  Co.  v.  Turner,  2  Cal.  App.  724,  84  Pac.  241,  holding  electric 
light  company  could  not  acquire  prescriptive  right  to  place  of  location 
of  poles  on  streets. 

Bight  to  Acquire  Title  by  AdTerse  PoMession  to  lands  devoted  to 
public  use.    See  notes,  87  Am.  St.  Rep.  777;  18  L.  B.  A.  148. 

Abandonment  of  Highway  by  Nonuser,  or  otherwise  than  by  act 
of  authorities.    See  note,  26  L.  B.  A.  453. 

91  OaL  636-640,  27  Pac  1088,  HABMS  ▼.  SILVA. 

Prior  Chattel  Mortgage,  Though  Becorded  without  certificate  of 
acknowledgment,  is  valid  as  against  later  mortgage,  given  with  mort- 
gagee's knowledge  of  existence  of  former. 

Reaffirmed  in  Williams  v.  First  Nat.  Bank,  48  Or.  575,  87  Pac.  892. 

91  Cal.  640HB48,  28  Pac.  47,  EX  PABTE  NICHOLAS. 

Decision  of  Superiot  Court  in  Befufling  to  set  aside  information, 
though  erroneous,  is  not  void,  but  valid  and  binding  until  reversed 
on  appeal. 

Approved  in  Borello  v.  Superior  Court,  8  Cal.  App.  218,  96  Pac. 
406,  holding  error  in  decision  of  motion  to  set  aside  indictment  not 
reviewable  on  application  for  writ  of  prohibition;  Ez  parte  Fowler, 
5  Cal.  App.  553,  554,  90  Pac.  960,  holding  error  in  exercise  of  juris- 
diction of  superior  court  in  allowing  filing  of  new  information  not 
reviewable  on  habeas  corpus. 
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Cknirt  llM  Power  upon  Acquittal  on  ground  of  variance  to  allow 
filing  of  new  information  without  re-examination  before  committing 
magistrate. 

Beaffirmed  in  People  t.  Holmes,  13  Cal.  App.  216,  109  Pac.  491. 

Distinguiehed  in  State  v.  Second  Jud.  Diet.  Court,  36  Utah,  405, 
104  Pac.  285,  after  acquittal  on  ground  of  variance,  new  information 
eould  not  be  filed  after  dismissal  of  action  and  discharge  of  accused 
after  plea. 

91  Cal.  649-654,  25  Am.  St.  Bep.  530,  27  Pac.  1089,  14  L.  B.  A.  459, 
STEVENSON  V.  COLOAN. 

Appropriation  of  Money  by  Leglslatiire  to  pay  claim  for  services, 
though  not  showing  upon  face  nature  of  claim,  is  not  gift  and  is  valid. 

Approved  in  Cahill  v.  Colgan  (Cal.))  31  Pac.  618,  upholding  appro- 
priation for  expenses  of  receiver  incurred  by  Secretary  of  State. 
,  Appropriation  of  Public  Money.    See  note,  89  Am.  St.  Bep.  815. 

In  Passing  on  Validity  of  Statute,  court  must  confine  itself  to  facts 
appearing  on  face  of  statute  and  facts  of  which  it  can  take  judicial 
notice. 

Approved  in  People  v.  Sacramento  Drainage  Dist.,  155  Cal.  386,  103 
Pac.  214,  following  rule;  Lee  v.  Tucker,  13Q  Ga.  48,  60  S.  £.  166,  hold- 
ing existence  of  facts  necessary  to  particular  legislation  would  not 
be  inquired  into  by  court;  Lucweiko  v.  Com.  Pub.  Lands,  IS  Haw. 
491,  holding  court  could  not  inquire  whether  claim  for  which  legisla- 
ture made  appropriation  had  any  foundation  in  fact;  dissenting 
opinion  in  Ex  parte  Fedderwitz  (Cal.),  62  Pac.  942,  majority  holding 
valid  justice's  court  in  city  created  by  charter  preamble  of  which 
recited  it  was  city  of  over  ten  thousand  inhabitants. 

CondnsiyenesB  of  Enrolled  Bill.    See  note,  23  L.  B.  A.  347. 

ConrtB  can  Only  Declare  Statnte  invalid  when  question  arises  as 
pure  question  of  law  unmixed  with  matters  of  fact. 

Approved  in  Smith  v.  Mathews,  155  Cal.  756,  103  Pac.  201,  re- 
affirming rule;  Crockett  v.  Mathews,  157  Cal.  157,  10^  Pac.  576,  hold- 
ing court  could  not  review  determination  of  legislature  as  to  matter 
of  fact  essential  to  validity  of  act  being  construed. 

Unconstitutionality  of  Statute  aa  Defense  against  mandamus  to 
compel  enforcement.    See  note,  47  L.  B.  A.  519. 

91  OaL  654-655,  27  Pac.  1092,  LANOAN  ▼.  LANOAN. 
I  Court  has  Discretion,  to  Allow  Alimony  pending  suit  for  divorce. 

Beaffirmed  in  Stewart  v.  Stewart,  156  Cal.  655,  105  Pac.  957. 

91  CaL  655-656,  27  Pac.  1091,  LILUST  ▼.  PABEINSON. 

It  ia  not  Competent  on  Examination  of  medical  witnesses  to  read 
extracts  from  medical  works  and  ask  whether  statements  therein  are 
conect  when  sole  object  is  to  place  before  jury  opinion  of  author 
referred  to. 

Approved  in  Griffith  v.  Los  Angeles  Pacific  Co.,  14  Cal.  App.  147, 
111  Pac.  107,  holding  medical  work  properly  excluded  when  medical 
witness  had  not  based  his  testimony  on  it. 

Distinguished  in  People  v.  Bowers,  1  Cal.  App.  505,  82  Pac.  554, 
holding  question  framed  from  medical  work  asked  of  medical  witness 
was  not  erroneous. 
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01  ObL  667-660,  27  Pac.  1003,  BTBUH  ▼.  STOCKTON  ETC.  AOBI- 
CUIiTUBAIi  WOBKS. 

BrMch  of  Warranty  of  Hanretting  Macblno  to  do  certain  work 
occurs  when  machine  is  delivered  and  not  when  it  actually  fails 
upon  test. 

Approved  in  Bancroft  v.  San  Francisco  Tool  Co.  (Cal.),  47  Pae.  686, 
breach  of  warranty  of  elevator  effected  when  completed. 

01  09L  660-664,  27  Pac.  1001,  E8TEP  y.  ABMBTBOKO. 

Power  to  Sou,  aiven  to  Executrix,  to  convert  whole  estate  into 
money,  is  not  devise  of  land  to  her. 

Approved  in  Estate  of  Campbell,  149  Cal.  716,  87  Pac.  574,  holding 
will  gave  power  to  sell  to  executrix  in  her  representative  capacity 
as  naked  power  not  coupled  with  interest. 

Code  ProviBlon  In  Begard  to  Conversion  of  real  property  into  money 
from  death  of  testator  where  will  directs  conversion  does  not  change 
rule  that  title  vests  in  Iheir  on  death  of  testator. 

Beaffirmed  in  Estate  of  Campbell,  149  Cal.  717,  87  Pac.  575. 

01  CaL  664-669,  27  Pac.  1081,  COOK  ▼.  BICE. 

Judgment  in  Force,  not  Suspended  by  appeal  or  otherwise,  is  not 
rendered  incompetent  as  evidence  by  reason  of  time  for  appeal  not 
having  expired. 

Approved  in  Jenner  v.  Murphy,  6  Cal.  App.  437,  92  Pac.  406,  hold- 
ing judgment  for  alimony  on  which  divorced  wife  may  demand  execu- 
tion, though  not  final,  admissible  in  evidence  in  action  to  set  aside 
husband's  conveyance  of  property  in  fraud  of  judgment. 

Effect  of  Statute  of  Umitatlons  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Bep.  73. 

01  CaL  660-€72,  27  Pae.  1080,  FLYKK  r.  DOUaHEBTT. 

What  Constitutes  a  Traneaction  a  Sale.  See  note,  94  Am.  St.  Bep. 
234. 

Purdiaee  of  Property  to  be  Manufactured,  adapted,  or  grown,  as 
within  statuteof  frauds.    See  note,  30  L.  B.  A.  (n.  s.)  319,  323. 
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02  OaL  9-14,  28  Pm.  50,  8HANAHAK  T.  OSAICPTON. 

Where  Land,  Paid  for  With  Goxmnunlty  Ftmd8»  ia  conveyed  to 
wife  "as  her  separate  property  and  estate/'  she  takes  in  trust  for  the 
marital  community. 

Approved  in  Mitchell  v.  Moses,  16  Cal.  App.  600,  117  Pac.  687,  parol 
evidence  admissible  to  show  that  land  conveyed  to  nsArried  woman 
is  community  property. 

Equitable  Belief  is  not  Appropriate  in  action  to  quiet  title. 

Disapproved  in  Coleman  v.  Jaggers,  12  Idaho,  129,  118  Am.  St.  Bep. 
207,  85  Pac.  8)95,  one  may  maintain  action  to  quiet  title  though  he 
has  neither  possession  nor  legal  title. 

92  CaL  14-32,  27  Am.  St.  Bep.  82,  27  Pac  1100,  14  L.  &.  A.  820, 
JANIN  y.  LOKDON  k  8.  P.  BANK. 

Bank  la  Beoelving  Ordinary  Deposits  becomes  debtor  of  depositor. 

Approved  in  Smith's  Cash  Store  v.  First  Nat.  Bank,  149  Cal.  34, 
84  Pac.  664,  5  L.  B.  A.  (n.  s.)  870,  bank  is  guilty  of  no  breach  of  trust 
in  employing  money  as  it  sees  fit;  State  v.  Franklin  Co.  Savings 
Bk.  ft  T.  Co.,  74  Yt.  255,  52  Atl.  1070,  bank  subject  to  franchise  tax 
on  amounts  both  of  savings  and  commercial  deposits. 

Title  of  Bank  to  Money  Deposited  with  or  collected  by  it.  See 
note,  86  Am.  St.  Bep.  777. 

Bank  Makes  Unanthorlsed  Payments  at  its  peril  in  absence  of 
negligence  or  estoppel  on  part  of  depositor. 

Approved  in  Jordan-Marsh  Co.  v.  National  Shawmut  Bk.,  201  Mass. 
408,  87  N.  E.  743,  bank  liable  to  depositor  where  signature  of  payee 
to  indorsement  was  forged,  though  it  relied  upon  responsible  guar- 
anty of  indorsement. 

In  Order  to  Justify  Submission  to  Jury,  proof  must  raise  more  than 
mere  conjecture  or  surmise. 

Approved  in  Hercules  Oil  etc.  Co.  v.  Hocknell,  5  Cal.  App.  707,  91 
Pac.  344,  reaffirming  rule;  In  re  Daly,  15  Cal.  App.  331,  114  Pac.  788, 
Bush  V.  Wood,  8  Cal.  App.  651,  97  Pac.  710,  Archibald  Estate  v.  Mat- 
teson,  5  Cal.  App.  445,  90  Pac.  725,  Non-Reflllable  Bottle  Co.  v.  Bob- 
ertson,  8  Cal.  App.  105,  90  Pac.  325,  and  The  Union  lee  Co.  v.  Doyle, 

(685) 
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6  Cal.  App.  294,  92  Pae.  116,  all  holding  that  motioii  for  nonsuit  should 
bo  denied  if  plaintiff  has  made  out  prima  facie  ease. 

Duty  of  Depositor  as  to  Forged  Ohacks  charged  to  him  bj  bank. 
See  note,  27  L.  B.  A.  427. 

Iioss  or  Prejudice  from  Negligent  Failure  to  give  prompt  notice  of 
forgery  of  check  as  condition  of  bank's  exoneration  from  liability. 
See  note,  20  L.  B.  A.  (n.  s.)  80. 

92  Oal.  33-38,  27  Pae.  1096,  D0BIN80N  ▼.  McDONAZJ). 

When  Beal  Estate  Broker  is  Oonsidered  as  procuring  cause  of  sale 
or  exchange.     See  note,  44  L.  B.  A.  349. 

Beal  Estate  Brokor's  Commissions  as  Affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  B.  A. 
608,  614. 

92  Oal.  88-41,  27  Pae  1096,  ANDEB80N  ▼.  STBA8SBX7BOEB. 

What  Constitutes  "Satisfactory  Title"  within  requirement  of  agree- 
ment relating  to  land.    See  note,  18  L.  B.  A.  (n.  s.)  744. 


92  Oal.  44-47,  27  Pae.  1097,  8HIBLEY  ▼.  SHIBI. 

Evidence  of  Parol  Oift  of  Land  must  be  clear  and  definite. 

Approved  in  Baleigh  v.  Wells,  29  Utah,  224,  110  Am.  8t.  Bep.  689, 
81  Pae.  911,  title  by  adverse  possession  based  upon  parol  gift  to 
plural  wife  held  not  established. 

92  CaL  47-53,  27  Am.  St.  Bep.  91,  28  Pae  64,  ABBOYO  DITOH  ETC. 
CO.  ▼.  SUPEBIOB  COTJBT. 

Term  "Assessment"  as  Used  in  Constitutional  Provision  conferring 
jurisdiction  upon  superior  court  does  not  include  assessment  of  pri- 
vate corporation. 

Approved  in  Bottle  Mining  etc.  Co.  v.  Kern,  154  Gal.  98,  97  Pae. 
26,  applying  same  interpretation  to  word  as  used  in  provision  as  to 
jurisdiction  of  supreme  court. 

Superior  Court  cannot  Acquire  Jurisdiction  of  cause  improperly 
transferred  from  justice's  court  by  thereafter  determining  that  it  has 
jurisdiction. 

Approved  in  Lane  v.  Superior  Court,  5  Cal.  App.  765,  91  Pae.  406, 
prohibition  will  lie  to  prevent  superior  court  from  trying  appeal  from 
justice's  court  where  undertaking  filed  more  than  thirty-  days  after 
rendition  of  judgment;  McAllister  v.  Tindal,  1  Cal.  App.  237,  81  Pae. 
1117,  mere  allegation  that  determination  of  action  will  necessarily  in- 
volve title  to  real  property  does  not  authorize  justice  to  certify  case 
to  superior  court. 

92  CsL  63-60,  27  AuL  St  Bep.  95,  28  Paa  51,  14  L.  B.  A.  474,  DAO- 
OETT  y.  OOLQAN. 

Legislature  may  Appropriate  Money  for  Exhibition  of  products  of 
state. 

Approved  in  Woman's  Belief  Corps  etc.  Assn.  v.  Nye,  8  Cal.  App. 
544,  97  Pae.  215,  upholding  act  making  appropriation  for  home  for 
ex-army  nurses  and  dependent  female  relatives  of  Union  veterans; 
Leatherwood  v.  Hill,  10  Ariz.  247,  248,  89  Pae.  522,  523,  upholding 
appropriation  for  benefit  of  historical  society;  Sisson  v.  Buena  Vista 
Co.,  128  Iowa,  454,  104  N.  W.  459,  70  L.  B.  A.  440,  upholding  aet 
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authorizing  ereation  of  drainage  districts;  MeGlone  ▼.  Womaek,  129 
Ky.  888,  111  8.  W.  692,  17  L.  B.  A.  (n.  ■.)  855,  upholding  tax  on  dogs 
to  compensate  owners  of  sheep  killed  by  dogs;  Kentucky  Livestock 
Breeders'  Assn.  v.  Hager,  120  Kj.  135,  85  S.  W.  7^,  upholding  act 
appropriating  money  for  state  fair;  Hager  y.  Kentucky  Children's 
Home  Society,  119  Ky.  245,  83  S.  W.  608,  67  L.  B.  A.  815,  upholding 
appropriation  to  society  organized  to  seek  out  destitute  children  and 
to  provide  them  with  homes;  Minneapolis  t.  Janney,  86  Minn.  119, 
90  N.  W.  315,  upholding  acts  authorizing  city  to  hold  industrial 
exposition. 

Public  Pnzposes  for  Which  Money  may  be  apropriated  or  raised  by 
taxation.    See  note,  14  L.  B.  A.  481. 

What  Glainui  Oonstitate  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  36,  37,  49,  72. 

Validity  of  Statute  Proyiding  for  Airigtance  of  individual '  mem- 
bers of  certain  classes  of  unfortunate  or  afflicted  persona.  See  note, 
7  li.  B.  A.  (n.  8.)  1198. 

92  Oal.  69-74,  28  Pac.  95,  VITOBENO  ▼.  OOBEA. 

Bole  That  Debtor  cannot  Avoid  Fraudulent  Oonveyanee  applies 
only  where  parties  are  in  pari  delicto. 

Approved  in  McColgan  v.  Muirland,  2  Gal.  App.  10,  82  Pac.  1115, 
setting  aside  judgment  obtained  to  recover  property  deeded  by  judg- 
ment debtor  in  trust. 

92  OaL  8S-86,  28  Pac.  101,  8HAINWAIJ>,  BUCEBBE  ft  CO.  ▼.  OADT. 

Use  of  Word  "Sold"  Does  not  Gonclusiyely  Show  present  convey- 
ance. 

Approved  in  Estate  of  Goetz,  13  Cal.  App.  202,  109  Pac.  146,  apply- 
ing rule  where  purchaser  simply  made  deposit,  deed  was  placed  in 
escrow,  and  transaction  was  finally  canceled  by  mutual  agreement; 
Sanderson  v.  Wellsford,  53  Tex.  Civ.  App.  641,  116  S.  W.  'SSS,  in 
petition  for  broker'^s  commissions,  allegation  of  sale  is  supported  by 
proof  of  enforceable  contract  to  sell. 

Distinguished  in  Christensen  v.  Cram,  156  Cal.  634,  105  Pac.  950, 
where  nothing  to  contrary  appears,  word  "sold"  primarily  indicates 
consummated  sale. 

When  Broker  Bams  Oommiaslon.    See  note,  139  Am.  St.  Bep.  251. 

Performance  by  Real  Estate  Broker  of  Contract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  349,  607. 

Broker's  Bi£^t  to  Ckmuniasion  Where  Purchaser  procured  is  finan- 
cially unable  to  perform.    See  note,  20  L.  B.  A.  (n.  s.)  1170. 

92  Cal.  89-92,  28  Pac.  104,  OALIaAHAN  ▼.  EEL  BIVEB  ETC.  B.  B. 
OO. 

Bailroad  Held  Zdable  for  Injuries  BeceiTed  by  young  child  while 
playing  on  turntable. 

Approved  in  Edgington  v.  Burlington  etc.  B.  Co.,  116  Iowa,  430, 
90  N.  W.  102,  57  L.  B.  A.  561,  reaffirming  rule;  Cahill  v.  Stone,  153 
Cal.  574,  96  Pac.  86,  19  L.  B.  A.  (n.  s.)  1094,  aUowing  recovery  for 
injuries  sustained  by  boy  twelve  years  old  while  playing  with  un- 
guarded push-car;  Chicago  etc  B.  B.  Co.  v.  Fox,  38  Ind.  App.  279, 
70  N.  £.  85,  railroad  liable  for  injury  to  child  who  was  playing  on 
unlocked  and  unguarded  turntable. 
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Zaiabillty  of  Ballwayi  for  Injuries  to  Ohildraii  trespassing  on  turn- 
table.   See  notes,  14  L.  B.  A.  783;  4  L.  B.  A.  (n.  s.)  81. 

92  OaL  93-96p  28  Pac  103,  LTFOBO  ▼.  NORTH  PAO.  COAST  B. 
B.  GO. 
What  OoTOoants  Bon  With  tha  Land.    See  note,  82  Am.  St.  Bep. 
674. 

92  OaL  100-103,  28  Pac  213,  COWAN  ▼.  ABBOTT. 

Fact  That  Beceipt  in  Full  is  GMven  is  not  conclusive. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  389,  89 
Pac.  92,  receipt  is  always  open  to  explanation  and  purpose  for  which 
it  was  given  may  be  shown. 

Where  ComjAalnt  Contains  Two  Counts,  one  upon  express  contract 
and  the  other  upon  quantum  meruit,  plaintiff  need  not  elect  upon 
which  count  he  will  rely. 

Approved  in  Van  Lue  v.  Wahrlioh-Comett  Co.,  12  Cal.  App.  752,  108 
Pac.  718,  in  action  for  conversion  of  exempt  property,  where  plain- 
tiff pleaded  two  different  exemptions,  it  was  error  to  compel  him  to 
elect  between  them  at  close  of  his  case;  Darknell  v.  Coeur  D'Alene 
etc.  Transp.  Co.,  18  Idaho,  67,  108  Pac.  538,  count  based  on  express 
contract  for  services  may  be  united  with  count  based  on  implied  con- 
tract; Blankenship  v.  Decker,  34  Mont.  298,  85  Pac.  1036,  count  based 
on  quantum  meruit  may  be  joined  with  count  based  on  express  con- 
tract, though  contract  required  by  statute  to  be  in  writing. 

92  CaL  104-108,  28  Pac  214,  O^BIEN  ▼.  OBEBNEBAUM. 

Bffect  of  Giving  Creditor  Secret  Advantage  in  composition.  See 
note,  27  L.  B.  A.  36. 

92  Cal.  108-116,  28  Pac.  57,  BX7BKE  y.  BOT7B8. 

Agen^  must  Act  With  Utmost  Good  Faith  toward  principal. 

Approved  in  Butler  v.  Agnew,  9  Cal.  App.  332,  99  Pac.  398,  agree- 
ment of  agent  employed  to  sell  land  to  divide  commissions  with  pur- 
chaser and  to  receive  half  interest  in  land  b  void;  AUsopp  v.  Joshua 
Hendy  Machine  Works,  5  Cal.  App.  232,  90  Pac.  41,  agent  which  has 
commingled  with  its  own  stock  machinery  intrusted  to  it  for  resale 
must  account  as  of  date  when  machinery  was  so  intrusted. 

Bight  of  Broker  to  Purchase  Bealty  listed  with  him.  See  note,  20 
L.  B.  A.  (n.  8.)  1161. 

92  Cal.  117-131,  28  Pac.  98,  8UTB0  ▼.  BHODES. 

Where  Overissued  County  Bonds  are  Sold  in  Good  Faith  and  with- 
out express  warranty  of  their  validity,  there  is  no  implied  warranty. 

Approved  in  O'SuUivan  v.  Griffith,  153  Cal.  506,  96  Pac.  875.  grantee 
of  right,  title  and  interest  of  grantor  in  street  railroad  franchises 
must  pay  price,  though  grantor  had  no  title. 

92  CaL  131-134,  28  Pac.  104,  BENNETT  ▼.  HYDE. 

Time  is  of  Essence  of  Contract  when  parties  so  stipulate. 

Approved  in  Machold  v.  Faman,  14  Idaho,  268,  94  Pac.  174,  where 
time  is  of  essence  of  contract  for  sale  of  real  property,  vendee  must 
make  actual  tender  of  price  and  demand  for  deed  within  time  speci- 
fied; Hanschka  v.  Yodopich,  20  S.  D.  554,  108  K.  W.  29,  in  option  con- 
tract time  is  necessarily  material. 
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92  O&L  138-142,  28  Pac  216,  15  I^  S.  A.  93,  AIiLEN  ▼.  SAN  JOSE 
LANDOO. 

Chaoge  from  Op«n  Ditch  to  Oovored  Pipe-line  is  sabstantial  alter- 
ation of  easement. 

Approved  in  Kern  Island  etc.  Co.  ▼.  Bakersfield^  151  Cal.  406,  90 
Pac.  105d,  grant  of  right  of  way  for  ditch  does  not  give  right  to 
enlarge  ditch  or  change  its  course;  Wutchumna  Water  Co.  v.  Bugle, 
148  Cal:  765,  84  Pac.  165,  where  prescriptive  right  to  divert  water  is 
not  found  to  have  been  limited  by  any  requirement  of  notice,  court 
cannot  impose  such  requirement  in  its  judgment;  Winslow  v.  Yallejo, 
148  Cal.  727,  113  Am.  St:  Bep.  349,  84  Pac.  193,. 5  L.  B.  A.  (n.  s.) 
851,  city  having  easement  for  one  water-pipe  cannot  lay  another; 
Drake  v.  Bussian  Biver  Land  Co.,  10  Cal.  App.  666,  103  Pac.  172, 
easement  for  one  purpose  does  not  carry  with  it  right  to  use  land 
for  other  purposes;  Oahu  By.  etc.  Co.  v.  Armstrong,  18  Haw.  262, 
change  in  method  of  use,  dimensions  and  location  of  watercourse  over 
land  of  another  is  substantial;  Bolens  v.  Hutchinson,  83  Kan.  623, 
112  Pac.  131,  change  from  drainage  pipes  to  open  ditch  is  substantial 
alteration  of  easement;  Kavanaugh  v.  St.  Louis  Traction  Co.,  127  Mo. 
App.  278,  105  S.  W.  282,  grant  to  street  railway  company  of  right 
to  use  tracks  of  another  company  does  not  imply  right  to  use  trolley 
system. 

92  Cal.  143-144,  28  Pac.  219,  KBUMDIOS  ▼.  WHITE. 
Effect  cm  Oontract  of  Deatli  of  Party.    See  note,  23  L.  B.  A.  710. 

92  OaL  150-152,  28  Pac.  218,  MALONE  ▼.  BEABDSLET. 

Error  in  Granting  Nonsuit  la  Error  in  Law,  and  must  be  excepted 
to. 

-  Approved  in  Nelmes  v.  Wilson  (Cal.),  84  Pac.  341,  and  Martin  v. 
Southern  Pacific  Co.,  150  Cal.  131,  88  Pac.  704,  both  reaffirming  rule. 

92  OaL  152-154,  27  Am.  St.  Bep.  101,  28  Pac.  105,  SANBOBN  y.  DOE. 

Proceeding  to  Oontest  Validity  of  Discharge  in  insolvency  must  be 
commenced  by  creditor. 

Approved  in  Wagner  v.  Superior  Court  (Cal.),  34  P^c.  648,  it  can- 
not be  commenced  by  assignee  in  insolvency  proceeding. 

Bigbt  to  Oomplain  of  Fraud  is  not  assignable. 

Distinguished  in  San  Francisco  Sav.  Union  v.  Long  (Cal.),  53  Pac. 
910,  right  of  sureties  to  be  subrogated  to  lien  on  principal's  property 
is  assignable. 

Assignability  of  Bight  of  Action  for  Tort  See  note,  100  Am.  St. 
Bep.  721. 

Assignment  of  Blfi^t  to  Set  Aside  Judgment.  See  note,  15  L.  B.  A. 
813. 

Who  may  Proceed  to  Set 'Aside  Judgments  against  other  parties. 
See  note,  54  L.  B.  A.  763. 

92  Oal.  155,  28  Pac.  221,  BABNHABT  y.  FITLKEBTH. 

Appeal  will  not  be  Dismissed  Because  Trial  Oourt  bad  no  jurisdie-* 
tion  of  proceedings  for  new  trial,  but  question  will  be  considered 
upon  hearing. 

Apj)roved  in  Johnson  v.  Phenix  Ins.  Co.,  152  Cal.  198,  92  Pac.  183, 
failure  to  serve  notice  of  motion  for  new  trial  on  adverse  party  neces- 
U  Cal.  Not«»— 44 
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sitates  affirnutnee  of  order  denying  such  motion;  Estate  of  Young, 

149  Cal.  176;  85  Pae.  146,  bill  of  exceptions  to  order  dismissing  peti- 
tions for  partial  distribution,  not  served  upon  all  "adverse  parties/' 
cannot  be  considered. 

92  CaL  15&-176,  28  Pac.  568,  WHEELEB  ▼.  BOLTON. 

Point  That  FizidingB  Do  not  Support  Judgment  must  be  presented 
on  appeal  from  judgment. 

Approved  in  Southern  Gal.  B.  Co.  v.  Slauson  (Cal.),  68  Pac.  108, 
and  People's  Home  Sav.  Bank  v.  Bauer,  2  Cal.  App.  451,  84  Pac. 
332,  both  nsaffirming  rule;  Swift  v.  Occidental  M..&  P.  Co.  (Cal.), 
70  Pac.  471,  Prank  v.  Chatfield  (Cal.),  60  Pac.  525,  and  Great  Western 
Gold  Co.  V.  Chambers,  153  Cal.  310,  95  Pae.  152,  all  holding  that  ques- 
tions as  to  sufficiency  of  complaint,  rulings  upon  demurrers,  and  suf- 
ficiency of  findings  to  support  judgment,  cannot  be  considered  on 
appeal  from  order  denying  new  trial;  Bockwell  v.  Light,  6  Cal.  App. 
566,  92  Pac.  650,  objections  to  amount  of  judgment  cannot  be  con- 
sidered on  appeal  from  order  denying  new  trial. 

Interest  can  be  CHiarged  Against  Ezecntor  only  when  he  has  been 
guilty  of  willful  misfeasance,  or  has  profited  by  his  own  acts. 

Approved  in  Title  Ins.  etc.  Co.  v.  IngersoU,  158  Cal.  489,  111  Pac. 
366,  interest  not  chargeable  against  trustee  commingling  trust  funds 
"^th  his  own  where  he  can  show  that  they  have  been  prudently  man- 
aged and  especially  where  such  commingling  was  with  consent  of 
beneficiary;  In  re  Davis'  Estate,  35  Mont.  286,  88  Pac.  960,  interest 
not  chargeable  against  administrator  pending  appeal  from  order  of 
distribution,  where  it  is  not  shown  that  he  could  have  invested  money 
or  that  he  has  not  been  diligent  in  prosecuting  appeal. 

Liability  of  Executors  or  Trustees  for  compound  interest.  See  note, 
29  L.  B.  A.  623,  639. 

Deposit  of  Trust  Fund  in  Bank  by  executors  or  administrators. 
See  note,  98  Am.  St.  Bep.  376. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  337,  340. 

92  CaL  176-182,  28  Pac.  222,  OBANE  ▼.  McCOBMIOK. 

Mistake  of  One  Party,  Unknown  to  the  Other,  will  not  support  ref- 
ormation of  contract. 

Approved  in  Los  Angeles  etc.  B.  B.  Co.  v.  New  Liverpool  Salt  Co., 

150  Cal.  25,  27,  87  Pac.  1030,  1031,  mere  failure  to  read  instrument 
with  attention  will  not  prevent  its  reformation;  De  Laval  Dairy 
Supply  Co.  V.  Steadman,  6  Cal.  App.  656,  92  Pac.  878,  where  means 
of  knowledge  were  equally  available  to  both  parties,  vendee  will  not 
be  heard  to  say  that  he  was  deceived  by  vendor's  misrepresentations 
as  to  contents  of  contract;  Tatum  v.  Coast  Lumber  Co.,  16  Idaho, 
483,  101  Pac.  960,  23  L.  B.  A.  (n.  s.)  1109,  negligence  and  mistake  of 
vendor  in  computing  prices  of  various  articles  are  no  ground  for  re- 
scission of  contract,  where  vendee  acted  in  good  faith. 

Mistakes  for  Which  Written  Instmments  may  be  canceled  or  cor- 
rected in  equity.    See  note,  117  Am.  St.  Bep.  230. 

Where  Contract  Provides  That  Brokers  are  entitled  to  commissions 
on  sale  of  realty  effected  by  owners,  they  need  not  show  that  they 
could  have  produced  purchaser  within  time  fixed  in  contract. 
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IMstinguished  in  Philbrook  ▼.  Hoxej,  191  Mass.  36,  77  N.  E.  521, 
attorney  employed  to  effect  settlement  is  entitled  to  compensation 
for  services  actually  rendered  when  client  repudiates  contract. 

Beal  Estate  Agent's  Bight  of  Becovery  depends  entirely  upon  hit 
contract  with  owner  of  land. 

Distinguished  in  Sanchez  v.  Yorba,  8  Cal.  App.  492,  97  Pac.  205, 
ownership  of  land  by  employer  is  immaterial. 

Wlien  Beal  Estate  Broker  la  Oonsidered  as  procuring  cause  of  sale 
or  exchange.     See  note,  44  L.  B.  A.  349. 

Mutuality  of  Contract  Oivtng  Beal  Estate  Broker  exclusive  author- 
ity or  promising  him  commissions  in  case  of  sale  by  anyone  else,  but 
not  in  terms  imposing  any  obligation  upon  him.  See  note,  19  L.  B. 
A.  (n.  ».)  600. 

92  OaL  183-187,  28  Pac.  227,  679,  IN  BE  WIUJAMa 
Where  TiOfQerty  is  Devised  to  Executor,  in  trust,  with  power  to 

sell,  such  sale  need  not  be  confirmed  by  court. 

Approved  in  Blair  v.  Hazzard,  158  Cal.  724,  112  Pac.  299,  where 

land  is  devised  to  trustees,  with  power  to  sell,  they  can  pass  title, 

subject  to  administration. 

Miscellaneous.^Cited  in  In  re  Williams'  Estate  (Cal.),  32'  Pac.  242, 

subsequent  phase  of  same  litigation. 

92  Oal.  188-192,  28  Pac.  223,  EX  PABTE  OUBTIS. 

Miscellaneous. — Cited  in  Packenham  v.  Beed,  37  Wash.  262,  79  Pac. 
787,  supreme  court  may  grant  habeas  corpus  to  admit  prisoner  to 
bail  pending  appeal. 

92  OaL  192-194,  28  Pac  221,  IN  BE  VAUGHN. 

Grantee  of  Heirs  is  Entitled  to  Distribution. 

Approved  in  Cooley  v.  Miller  &  Lux,  156  Cal.  &16,  106  Pac.  983, 
decree  distributing  interest  to  devisee  does  not  affect  rights  of  lat< 
ter's  grantee,  where  such  rights  were  not  passed  upon;  Estate  of  Stew- 
ardy  1  Cal.  App.  60,  81  Pac.  730,  grantee  of  heirs  may  oppose  appli- 
cation for  order  of  sale;  Hill  Co.  v.  Lawler  (Cal.),  45  Pac.  848,  wid- 
ow's grantee  is  not  affected  by  decree  of  distribution  rendered  on 
stipulation  of  widow  and  residuary  devisees. 

92  Oal.  195-199,  28  Pac.  229,  IN  BE  VANCE. 

General  Bnle  Tliat  Besidenoe  of  Father  is  residence  of  his  unmar- 
ried minor  child  does  not  apply  where  ^he  has  abandoned  child. 

Approved  in  Smidt  v.  Benenga,  140  Iowa,  404,  118  N.  W.  441, 
guardians  of  child,  though  not  parents,  may  determine  his  domicile. 

Civil  Besponsibility  for  Wrongful  or  Negligent  Act  of  servant  or 
agent  toward  one  not  sustaining  contractual  relation.  See  note,  27 
L.  B.  A.  200. 

Bight  to  Guardianship  of  Child.    See  note,  1  Cof.  Prob.  181. 

92  CaL  199-202,  28  Pac.  226,  PALMEB  &  BEY  ▼.  BABCLAY. 

Affidavits  of  Merits  Setting  Forth  That  Affiant  has  stated  all  facts 
constituting  defense  to  attorney  is  insufficient. 

Approved  in  Cooper-Power  v.  Hanlon,  7  Cal.  App.  725,  95  Pac.  679, 
reaffirming  rule;  Jensen  v.  Dorr,  9  Cal.  App.  19,  98  Pac.  46,  affidavit 
of  merits  setting  forth  that  affiant  has  stated  "all  the  facts"  to  his 
counsel  is  insufficient. 
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Court  may  Permit  Affldavlt  of  Meriti  to  be  amended  after  time  for 
filing  original  has  expired. 

Approved  in  Pittman  y.  Carstenbrook,  11  Cal.  App.  230,  104  Pac. 
702,  defendant  does  not  waive  previous  motion  for  change  of  venae 
by  filing  amended  demurrer. 

92  OaL  202-209,  28  Pac.  225,  KENEZLEBEB  ▼.  WAHL. 

Where  Plaintiff  Oould  not  Anticipate  Evidence  from  allegations  of 
answer,  new  trial  was  properly  granted. 

Distinguished  in  Weinburg  v..Somp8  (Cal.),  33  Pac.  342,  new  trial 
on  ground  of  newly  discovered  evidence  properly  denied  where  no 
subpoena  issued  or  continuance  asked  for;  Hardin  v.  Card,  15  Wyo. 
232,  88  Pac.  221,  new  trial  will  not  be  granted  for  surprise  where  evi- 
dence was  on  matter  plainly  controverted  by  pleadings. 

Granting  of  New  Trial  on  Oronnd  of  SnrpriM  is  largely  matter  for 
discretion  of  lower  court. 

Approved  in  People  v.  Boyd,  16  Cal.  App.  134,  116  Pac.  324,  show- 
ing of  diligence  in  seeking  witness  as  basis  for  introduction  of  his 
testimony  at  preliminary  examination  is  largely  matter  for  discre- 
tion of  court. 

92  Cal  209-221,  28  Pac.  799,  BOABB  OF  EDUCATION  OF  SAN 
FBANCISCO  V.  MABTIN. 

No  Title  can  be  Acquired  by  Adverse  PossessiOB  to  land  reserved 
for  public  purposes. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  601,  26  Sup.  Ct. 
748,  50  L.  Ed.  328,  reaffirming  rule;  Kern  Island  etc.  Co.  v.  Bakers- 
field,  151  Cal.  407,  90  Pac.  1053,  user  of  ditch  along  highway  without 
objection  from  public  authorities  gives  no  prescriptive  right. 

Bight  to  Acquire  Title  by  Adyene  Ponesaion  to  lands  devoted  to 
public  use.     See  note,  87  Am.  St.  Rep.  779. 

Maxim  '^allnm  Tempvui  Occurrit  BegL**  See  note,  101  Am.  St. 
Bep.  170,  177. 

92  OaL  221-228,  28  Pac.  935,  MEADS,  SEAMAN  ft  00.  y.  LASAB. 

In  Action  to  Becover  Personal  Property,  judgment  should  be  for 
possession  or  value  in  case  delivery  cannot  be  had. 

Approved  in  Johnson  v.  Oallegos,  10  N.  M.  5,  60  Pac.  72,  return  of 
property  is  satisfaction  of  judgment. 

Sufficiency  of  Evidence  to  Support  Verdict  will  not  be  considered 
in  absence  of  specifications. 

Beaffirmed  in  Matter  of  Baker,  153  Cal.  542,  96  Pac.  14. 

Whether  Sale  of  Personal  Property  is  accompanied  by  immediate 
delivery  an'd  followed  by  actual  and  continued  change  of  possession 
is  question  of  fact. 

Reafiirmed  in  Simons  v.  Daly,  9  Idaho,  93,  72  Pac.  508. 

Oertificate  of  Partnership  which  gives  names  of  partners  with  ini- 
tials is  sufficient. 

Approved  in  In  re  Farmers*  Supply  Co.,  170  Fed.  504,  law  requir- 
ing certificates  to  be  filed  by  partnerships  does  not  affect  jurisdiction 
of  federal  courts. 

92  Cal.  229-236,  28  Pac.  339,  MILLEB  y.  HIOKEN. 

When  Want  of  Oonatmctiye  Notice  follows  from  facts  found,  it  la 
immaterial  that  there  is  no  express  conclusion  of  law  to  that  effect. 

Beaffirmed  in  Gainsley  v.  Gainsley  (Cal.),  44  Pac.  457. 
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BeiiiBUtament  of  Mortgage  BeleaseU  or  discharged  by  mistake.  See 
note,  58  L.  B.  A.  790. 

92  OaL  236-2S9,  28  Pac.  285,  BAIBD  ▼.  PEAUi. 

Eacb  Distinct  ProiK)8ition  Involved  in  a  Finding  excepted  to  ihoold 
be  separately  specified  in  bill  of  exceptions. 

Approved  in  dissenting  opinion  in  Smith  Table  Co.  ▼.  Madsen,  30 
Utah,  316,  84  Pac.  892,  majority  holding  that  assignment  of  errors 
need  not  be  filed  in  eourt  below. 

92  OaL  289-277,  28  Pac.  341,  BBtJNEB  y.  SUPEBIOB  COXTBT. 

Ckmrt  baa  No  Power  to  Appoint  Elisor  unless  sheriff  and  coroner 
challenged  as  incompetent. 

Distinguished  in  State  v.  Barber,  13  Idaho,  78,  79,  88  Pac.  421,  422, 
district  judge  may  order  grand  jury  to  be  drawn  for  any  county  in 
his  district. 

Meaning  of  ''Elisor"  in  Code  of  ClvU  Procedure  is  that  given  in 
Political  Code. 

Approved  in  Sunset  Telephone  etc.  Co.  v.  Pomona,  172  Fed.  834, 
97  C.  C.  A.  251,  word  "telegraph"  includes  "telephone"  in  both  Civil 
and  Penal  Codes. 

Distinguished  in  dissenting  opinion  in  Sunset  Telephone  etc.  Co. 
V.  City  of  Pomona,  172  Fed.  840,  97  C.  C.  A.  251,  majority  holding 
that  word  "telegraph"  includes  "telephone"  in  both  Civil  and  Penal 
Codes. 

It  la  Duty  of  Sberlfl  In  First  Instance  to  summon  venire. 

Approved  in  People  v.  Yasquez,  9  Cal.  App.  547,  99  Pac.  983,  after 
eourt  had  set  aside  panel  of  one  special  venire  on  ground  of  sheriff's 
bias  and  prejudice,  it  was  prejudicial  error  to  order  sheriff  to  sum- 
mon other  special  venires. 

No  Mere  Irregnlarltiefl  In  Formation  of  Grand  Jury,  other  than 
such  as  are  grounds  of  challenge,  are  grounds  for  setting  aside  in- 
dictment. 

Beaffirmed  in  People  v.  Hatch,  13  Cal.  App.  526,  109  Pac.  1099. 

Organlaatlon  of  Grand  Jnry.    See  note,  27  L.  B.  A.  779. 

Prohibition  will  lAt  to  Prevent  Trial  of  indictment  found  by 
illegally  impaneled  grand  jury. 

Approved  in  Terrill  v.  Superior  Court  (Cal.),  60  Pac.  39,  where 
defendant  has  been  convicted  on  void  indictmeht,  prohibition  will 
lie  to  prevent  trial  judge  from  pronouncing  sentence;  Bell  v.  Dis- 
trict Court,  28  Nev.  296,  113  Am..  St.  Bep.  854,  81  Pac.  877,  1  L. 
B.  A.  (n.  s.)  843,  constitutionality  of  statute  authorizing  summary 
proceedings  for  removal  of  public  ofRcers  may  be  determined  on  pro- 
hibition; Ewans  v.  Willis,  22  Okl.  322,  97  Pac.  1051,  19  L.  B.  A.  (n. 
s.)  1050,  prohibition  will  lie  to  prevent  trial  upon  information  not 
presented  by  county  attorney;  Keefe  v.  Carbon  County  District  Court, 
16  Wyo.  396,  94  Pac.  462,  prohibition  will  lie  to  prevent  trial  on 
second  information  for  same  offense  after  court  had  granted  change 
of  venue. 

Distinguished  in  Hogan  v.  Superior  Court,  16  Cal.  App.  789,  117 
Pac.  950,  prohibition  will  not  lie  to  review  sufSciency  of  evidence 
to  sustain  verdict  of  guilty  in  justice's  court. 

Overruled  in  In  re  Hatch,  9  Cal.  App.  3i37,  99  Pac.  400,  on  applica- 
tion for  prohibition,  validity  of  grand  jury  which  indicted  petitioner 
'cannot  be  considered. 
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Writ  of  Prohibition.    See  note,  111  Am.  St.  Rep.  935,  952. 

Where  Accused  hai  Been  Indicted  by  Illegal  Ghrand  Jory,  remedy 
by  appeal  is  not  plain  or  speedy  or  adequate. 

Approved  in  Primm  v.  Superior  Court,  3  CaL  App.  210,  84  Pae.  787, 
granting  prohibition  to  restrain  court  from  eontinuing  attachment 
after  appeal  by  plaintiff  from  judgment  in  favor  of  defendant. 

92  OaL  277-281,  28  Pac.  270,  PEOPLS  ▼.  WONQ  WANO. 

Gonrts  will  Take  Judicial  Notice  of  census  returns. 

Reaffirmed  in  Ex  parte  Show,  4  Okl.  Cr.  432,  113  Pac.  1069. 

Indictment  must  Allege  That  Offense  was  committed  within  juris- 
diction of  court. 

Distinguished  in  People  t.  Thompson,  7  Cal.  App.  619,  95  Pac.  388, 
words  "at  said  county"  in  charging  part  of  information  may  be  con- 
strued with  reference  to  caption. 

Miscellaneous. — Cited  in  People  v.  Ah  Ung  (Cal.),  28  Pae.  272, 
decided  on  authority  of  cited  case. 

92  Cal.  282-286,  27  Am.  St.  Bep.  103,  28  Pac.  286,  PEOPLE  ▼.  AH 
LEN. 

Statement  by  Ooonsel  for  Prosecution  of  facts  not  in  evidence  is 
prejudicial  error. 

Approved  in  People  v.  McRoberts,  1  Cal.  App.  27,  81  Pac.  735, 
unwarrantable  license  to  refer  to  criminal  history  of  county  and  to 
avow  belief  in  efficacy  of  mob  law;  Danford  v.  State,  53  Fla.  26,  43 
So.  601,  reversing  where  state  attorney  read  from  paper  in  such 
manner  as  to  suggest  that  it  was  evidence  of  witness  at  preliminary 
hearing,  though  court  instructed  that  paper  was  not  evidence;  State 
V.  Irwin,  9  Idaho,  44,  71  Pac.  611,  60  L.  B.  A.  716,  reversing  where 
assistant  prosecutor  repeatedly  asked  questions  calling  for  incompe- 
tent evidence  of  a  prejudicial  nature;  State  v.  Thompson,  106  La. 
366,  30  So.  897,  reversing  because  prosecuting  officer  referred  in 
argument   to   the   "six  fatherless  little  children"   of  deceased. 

Reversal  of  Oonvlction  Becaose  of  Unfair  or  irrelevant  argument 
or  statements  by  prosecuting  attorney.  See  note,  46  L.  B.  A.  649, 
661. 

92  CaL  285-292,  28  Pac.  288,  NOTES  Y.  SOXTTHEBN  PAO.  B.  B.  CO. 

Where  Evidence  Justifies  Inference  for  or  against  negligence,  ques- 
tion is  for  jury. 

Reaffirmed  in  Davey  v.  Southern  Pac.  Co.   (Cal.),  45  Pae.  171. 

92  Cal.  293-296,  28  Pac.  287,  IN  BE  OAIXANB. 

Pledgee  Need  not  Present  Claim  to  executor  of  pledgor. 

Approved  in  Murray's  Estate,  56  Or.  138,  107  Pac.  21,  claim  arising 
from  contract  of  administratrix  for  care  of  horse  belonging  to  estate 
need  not  be  presented. 

Liability  of  Decedent's  Estate  for  funeral  expenses.  See  note,  33 
L.  R.  A.  660. 

Items  and  Amounts  Allowable  as  Funeral  Expenses  against  de- 
ceased's estate.    See  note,  28  L.  B.  A.  (n.  s.)   573. 

92  Cal.  296-344,  27  Am.  St.  Bep.  106,  28  Pac.  272,  675,  14  L.  B.  A. 
756,  EN  BE  MADEBA  IBB.  DIST. 
Irrigation  District  Ijegislatlon  is  Valid  because  the  land  included  in 
district  requires  reclamation   and   it  is  for  the  public   welfare  that 
such  reclamation  should  be  afforded* 
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Approved  in  Jenison  ▼.  Bedfield,  149  CaL  503,  87  Pae.  64,  owner 
of  land  in  irrigation  district  is  not  entitled  to  water  for  nse  of  his 
land  outside  of  district;  Los  Angeles  County  v.  Beyes  (Cal.)i  32  Pac. 
234,  upholding  law  conferring  right  of  eminent  domain  for  private 
road;  Anderson  v.  Grand  YaUej  Irr.  Dist.,  35  Colo.  533,  85  Pac.  316, 
upholding  laws  for  creation  of  irrigation  districts;  Albuquerque 
Land  etc.  Co.  v.  Gutierrez,  10  N.  M.  237,  251,  61  Pac.  359,  irrigation 
company  may  exercise  right  of  eminent  domain;  Little  W.  W.  Irr. 
Dist.  V.  Preston,  46  Or.  6,  78  Pac.  982,  and  Billing's  Sugar  Co.  v.  Fish, 
40  Mont.  270,  106  Pac.  570,  26  L.  B.  A.  (n.  s.)  973,  upholding  law 
for  creation  of  drainage  districts. 

Every  Act  of  the  LegUlatore  la  Preenmed  to  be  within  its  power. 

Approved  in  In  re  Spencer,  149  Gal.  400,  117  Am.  St.  Bep.  137,  86 
Pac.  897,  upholding  statute  regulating  employment  and  hours  of  labor 
of  children;  People  v.  Nye,  9  Cal.  App.  160,  98  Pac.  245,  upholding 
that  vacancy  in  certain  state  offices  shall  be  filled  by  governor  for 
balance  of  unexpired  term;  In  re  Finley,  1  CaL  App.  200,  81  Pac. 
1042,  upholding  statute  imposing  death  penalty  upon  life  convict  who 
commits  assault  with  deadly  weapon;  dissenting  opinion  iu  Ex  parte 
Dietrich,  149  CaL  107,  84  Pac.  770,  5  L.  B.  A.  (n.  s.)  873,  majority 
holding  void  act  requiring  weight  to  be  marked  upon  packages  of 
butter. 

Distinguished  in  Hilborn  v.  Nye,  15  Cal.  App.  303,  114  Pac.  803, 
legislature  cannot  allow  post  session  expenses  independently  of  con- 
stitutional limit  on   its  expenses   during  session. 

If  by  Any  Possibility  Legislation  may  be  for  public  welfare,  will 
of  legislature  must  prevail  over  doubts  of  court. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  802,  91  Pac.  742,  district  agricultural  association  organized  under 
act  of  1850  is  public  corporation,  whose  property  cannot  be  levied  on 
by  execution;  Sisson  v.  Buena  Vista  County,  128  Iowa,  453,  104 
N.  W.  459,  70  L.  B.  A.  440,  upholding  act  of  providing  for  creation 
of  drainage  districts;  Walker  v.  Shasta  Power  Co.,  160  Fed.  859, 
19  L.  B.  A.  (n.  s.)  725,  87  C.  C.  A.  66,  affirming  149  Fed.  570,  and 
holding  taking  of  land  for  right  of  way  for  ditch  and  flume  to  convey 
water  used  in  generating  electricity  for  public  use  is  public  use. 

Legislature  may  Provide  for  Local  Pnbllc  Improvement,  and  may 
tax  all  land  in  district  therefor,  though  some  land  outside  of  district 
is  benefited  and  some  land  in  district  is  not. 

Approved  in  Bobinson  v.  Linscott,  12  Cal.  App.  433,  107  Pac.  705, 
supervisors  may  order  road  constructed  from  general  fund  of  county, 
which  is  raised  in  part  from  taxation  of  municipalities  which  are 
required  to  construct  their  own  streets;  Boby  v.  Drainage  Dist.  of 
Shunganunga,  77  Kan.  757,  95  Pac.  40O,  lands  in  drained  district, 
though  never  subject  to  overflow,  may  be  assessed  for  benefits  de- 
rived, if  they  are  subject  to  damage  from  lands  actually  overflowed; 
Arnold  v.  Knoxville,  115  Tenn.  219,  90  S.  W.  475,  act  authorizing 
special  assessment  on  abutting  property  for  municipal  improvement 
does  not  violate  constitutional  requirement  that  taxes  be  uniform; 
Bico  V.  Snider,  134  Fed.  957,  legislature  may  provide  for  reclama- 
tion of  swamp  lands. 

Legislature  may  Authorize  Inhabitantfl  of  Dtstrict  to  organize  them- 
selves into  public  corporation  with  limited  powers. 

Approved  in  Petition  of  Bast  Fruitvale  Sanitary  Dist.,  158  Cal. 
457,  111  Pac.  370,  sanitary  district  annexed  to  city  loses  its  iden- 
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titj;  19'evada  Nat.  Bk.  ▼.  Kern  Countj,  5  GaL  App.  650,  91  Pae.  127, 
mandamus  will  lie  to  compel  levy  of  tax  to  pay  interest  on  irriga- 
tion district  bonds;  Boby  v.  Shunganunga  Drainage  Dist.,  77  Kan. 
759,  95  Pac.  4t)l,  drainage  district  may  include  land  in  incorporated 
city;  Billing's  Sugar  Co.  v.  Fish,  40  Mont.  280,  106  Pac.  570,  26 
L.  B.  A.  (n.  s.)  973,  legislature  may  give  county  drain  commissioner 
power  to  assess  land  benefited  by  drain. 

Legifllatnre  may  Leave  Creation  of  Irrigatloii  IMitrlet  to  vote  of 
those  who  are  to  be  affected  thereby. 

Beaffirmed  in  People  v.  Ontario,  148  Cal.  631,  84  Pac.  208. 

Irrigation  District  la  Public  Corporation. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  803,  91  Pac.  743,  district  agricultural  association  is  public  cor- 
poration and  its  property  is  exempt  from  execution;  Healey  v.  Anglo- 
Californian  Bk.,  Ltd.,  5  Cal.  App.  282,  90  Pac.  55,  officers  of  irriga- 
tion district  cannot  dispense  with  any  of  essential  proceedings  pre- 
scribed by  statute  for  investing  them  with  power  to  contract;  Perry 
V.  Otay  Irr.  Dist.  (Clal.),  60  Pac.  41,  collector  of  irrigation  district, 
after  his  successor  has  qualified,  cannot  oflfset  his  claim  for  compensa- 
tion against  moneys  in  his  hands  belonging  to  district;  Whipple  v. 
Tuxworth,  81  Ark.  402,  99  8.  W.  90,  improvement  district  in  city 
held  to  be  de  facto  corporation;  Hertle  v.  Ball,  9  Idaho,  199,  72 
Pac.  954,  officers  of  irrigation  district  are  public  officers  within  stat- 
ute providing  for  election  contests;  State  v.  Hanson,  80  Neb.  731, 
115  N.  W.  297,  drainage  district  may  be  formed  by  majority  vote  of 
property  owners  interested. 

Legislature  may  Act  Directly  upon  Local  Districts  or  it  may  in- 
trust such  legislation  to  subordinate  public  bodies. 

Approved  in  Potter  v.  Santa  Barbara,  160  Cal.  356,  116  Pac.  1104, 
legislature  may  create  road  divisions,  leaving  issuance  of  bonds  and 
levying  of  taxes  to  boards  of  supervisors. 

Delegation  of  Legislative  Power  to  minor  municipalities.  See  note, 
86  Am.  St.  Rep.  242. 

It  is  No  Objection  to  Iaw  for  Creation  of  irrigation  districts  that 
it  makes  no  provision  for  hearing  for  land  owners  prior  to  estab- 
lishment of  district. 

Approved  in  People  v.  Ontario,  148  CaL  632,  634,  84  Pac.  208,  209» 
reaffirming  rule;  Boss  v.  Supervisors  of  Wright  County,  128  Iowa, 
441,  104  N.  W.  511,  1  L.  B.  A.  (n.  s.)  431,  upholding  provision  limit- 
ing right  of  appeal  from  ruling  of  board  of  supervisors  on  drainage 
assessment. 

Creation  of  Irrigation  District  Does  not  Affect  Property  of  anyone 
within  district. 

Distinguished  in  Wilcox  v.  Engebretsen,  160  Cal.  293,  116  Pac. 
752,  order  of  city  council  changing  street  grade  is  not  conclusive 
adjudication  upon  sufficiency  of  petition  therefor. 

Description  of  Boundaries  of  Irrigation  District  held  sufficient. 

Approved  in  Williams  v.  Bisagno  (Cal.),  34  Pac.  641,  resolution  to 
pave  street,  referring  by  number  to  certain  ordinances,  is  sufficient; 
Murray  v.  Nixon,  10  Idaho,  617,  79  Pac.  646,  upholding  judgment 
referring  to  maps  for  description  of  right  of  way  involved. 

In  Proceeding  for  Confirmation  of  Irrigation  District,  that  petition 
was  presented  to  supervisors,  signed  by  qualified  freeholders,  must 
be  proved  under  ordinary  rules  of  evidence. 
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Approved  in  Ahern  ▼.  Board  of  Direetors,  39  Colo.  418,  89  Pae.  965, 
abstracta  of  title  and  testimony  of  circulators  of  petition,  inadmis- 
sible. 

Existence  of  PnbUc  Vm  as  Qnestion  for  courts.  See  note,  88  Am. 
St.  Rep.  932,  933,  934. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
49,  51,  53,  81,  86.      * 

Uses  for  WUcli  Power  of  Emlnait  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Bep.  821,  828,  832. 

Constitutionality  of  Frontage  Enle  of  Asseasment.  See  note,  17 
li.  B.  A.  332. 

Protection  of  Private  Eights  from  Public  Interference.  See  note, 
18  L.  B.  A.  544. 

Oluurging  Expense  of  Grading  for  Sidewalk  upon  abutting  owner. 
See  note,  28  L.  R.  A.  499. 

Bight  to  ImpoM  on  Abutting  Owners  Duty  or  expense  of  sprin- 
kling, sweeping,  and  cleaning  streets  or  sidewalks.  See  note,  24  I*.  B. 
A.  412. 

Municipal  Taxation  of  Eural  Lands.    See  note,  34  L.  B.  A.  200. 

Constitutionality  of  Local  Option  Laws.  See  note,  114  Am.  St. 
Bep.  321. 

02  Cal.  344-368,  27  Am.  St.  Bep.  143,  28  Pac.  563,  16  L.  B.  A.  361, 
DUNLAP  ▼.  STEEBE. 

Equity  will  Set  Aside  Judgment  for  Fraud. 

Approved  in  Hanlej  v.  Hanley,  4  Cof.  Prob.  479,  equity  will  set 
aside  order  setting  apart  homestead,  procured  by  fraud;  Doyle  v. 
Hampton,  159  Cal.  733,  116  Pae.  41;  Smith  v.  CoUis,  42  Mont.  364, 
112  Pae.  1073,  and  Duphorne  v.  Moore,  82  Kan.  161,  107  Pae.  791, 
all  holding  judgment  based  upon  willfully  false  affidavit  for  publi- 
cation of  summons  may  be  set  aside. 

Distinguished  in  Tracy  v.  Muir,  151  Gal.  371,  121  Am.  St.  Bep. 
117,  90  Pae.  835,  equity  will  not  relieve  against  adjudication  as  to 
genuineness  of  will,  in  absence  of  extrinsic  fraud;  Wagner  v.  Beadle, 
82  Kan.  470,  108  Pae.  859,  equity  will  not  set  aside  judgment  on 
ground  that  it  was  based  on  claim  insufficient  in  law  but  admitting 
of  assertion  in  good  faith;  Miller  v.  Margerie,  149  Fed.  698,  79  0. 
0.  A.  382,  equity  will  not  set  aside  order  of  trustee  confirming  title 
to  townsite  lot  in  Alaska,  in  absence  of  fraud  or  mistake  preventing 
presentation  of  claim  to  such  trustee. 

Whether  Jurisdiction  of  Suit  to  Quiet  Title  or  remove  cloud  on  title 
of  land  within  territorial  jurisdiction  may  rest  upon  constructive 
service  of  nonresident.     See  note,  29  L.  B.  A.  (n.  s.)  626. 

Miscellaneons. — Cited  in  In  re  Bonds  of  Madera  Irrigation  Dist. 
(Cal.),  28  Pae.  285,  same  case  on  appeal  from  order  denying  new  trial; 
McKnight  v.  Grant,  13  Idaho,  640,  121  Am.  St.  Kep.  287,  92  Pae. 
991,  where  affidavit  for  publication  shows  unequivocally  that  defend- 
ant resides  outside  of  state,  showing  of  further  diligence  to  find  him 
within  state  is  unnecessary. 

02  Cal.  359-370,  28  Pae.  261,  PEOPLE  ▼.  FBEESiAK. 

Motion  for  New  Trial  on  (Ground  of  newly  discovered  evidence 
must  be  supported  by  strong  showing  of  diligence  and  as  to  materi- 
ality  and  truth  of  such  evidence. 
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Approved  in  People  y.  Byrne,  160  C^al.  225,  226,  116  Pae.  525,  re- 
affirming rule;  People  y.  Webor,  149  CaL  350,  86  Pae.  681,  no  abuse 
of  discretion  in  refusing  new  trial  where  newly  discovered  evidence 
appeared  to  be  untrue;  People  v.  Singh,  11  Gal.  App.  429,  105  Pae. 
424,  new  trial  rightly  refused  where  evidence  was  merely  cumulative 
and  could  easily  have  been  produced  at  trial;  People  v.  Mar  Qin  Suie, 
11  Gal.  App.  56,  103  Pae.  958,  motion  rightly  refused  where  there 
was  sharp  conflict  in  affidavits;  Marks  v.  Shoup,  2  Alaska,  71,  new 
trial  properly  denied  where  new  evidence  was  known  to  counsel  prior 
to  trial. 

Kew  Trial  will  not  be  (Granted  to  permit  accused  to  offer  evidence 
in  support  of  new  defense. 

Approved  in  Johnson  v.  State,  128  Ga.  106,  57  8.  E.  356,  new  trial 
rightly  denied  to  permit  accused  to  prove  different  alibL 

92  CaL  370-872,  28  Pae.  570,  IK  BE  CBOOHAN. 

Homestead,  Selected  by  Husband  from  His  Separata  Property,  upon 
his  death   vests  absolutely  in  his  widow. 

Approved  in  Estate  of  Glavo,  6  Gal.  App.  778,  93  Pae.  296,  applying 
rule  where  husband  made  second  declaration  of  homestead  for  benefit 
of  second  wife  on  property  from  his  separate  estate. 

Bights  of  Children  in  Homestead  of  Parent  See  note,  56  L.  B.  A» 
45. 

92  CaL  S72-378,  28  Pae.  668,  PETEBSON  ▼.  KINKEAB. 
Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  56. 

92  Cal.  378-382,  28  Pae.  669,  mSWMAN  y.  SAN  FBANCISCO. 

Miscellaneous. — Gited  in  Phillips  v.  Winter  (Gal.),  37  Pae.  156, 
party  to  action  for  partition,  who  acquires  independent  title  pending 
suit,  cannot  set  it  up  in  subsequent  action  for  partition. 

92  CaL  382-387,  28  Pae.  673,  HUGHES  Y.  CAKNEDY. 

Tax  Deed  Which  Omits  Matters  Becited  in  Certificate  of  sale  is 
void. 

Approved  in  Baird  v.  Monroe,  15t)  GaL  564,  89  Pae.  353,  deed  to 
state  omitting  date  when  right  of  redemption  had  expired,  held 
invalid  but  validated  by  curative  act  of  1903;  Seaverns  v.  Gostello, 
8  Ariz.  312,  71  Pae.  931,  tax  deed  not  containing  recitals  required  by 
statute  is  void. 

Tax  Deed  is  Void  Where  Notice  was  not  Served  or  posted  on  prem- 
ises, in  compliance  with  section  3785,  Political  Gode. 

Approved  in  King  v.  Samuel,  7  Gal.  App.  64,  93  Pae.  394,  reaffirm- 
ing rule;  Johnson  v.  Taylor,  150  Gal.  203,  119  Am.  St.  Bep.  181,  88 
Pae.  904,  10  L.  B.  A.  (n.  s.)  818,  matter  of  notice  is  regulated  by 
law  in  force  at  time  of  tax  sale. 

Miscellaneous. — Cited  in  Sanford  v.  Bergin,  156  GaL  51,  103  Pae. 
336,  mortgage  is  barred  by  lapse  of  time  within  which  action  could 
have  been  brought  on  obligation  which  it  secured. 

92  Oal.  88»-^93,  28  Pae.  486,  BEASIiEY  ▼.  SAN  JOSE  FBUTT  PACK- 
ING CO. 

Master  is  Presumed  to  Have  Done  His  Duty  in  selection  of  com- 
petent servants. 

Distinguished  in  Still  v.  San  Francisco  etc.  By.  Go.,  154  GaL  568, 
129  Am.  St.  Bep.  177,  98  Pae.  676,  20  L.  B.  A.  (n.  s.)  322,  employer 
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held  liable  for  failure  to  make  reasonable  investigation  as  to  knowl-' 
edge  by  newly  appointed  conductor  of  rules  for  meeting  and  passing 
of  trains. 

DeclaratiOB  of  Defendant's  Foreman,  made  evening  after  accident, 
as  to  carelessness  of  fellow-servanti  is  inadmissible. 

Approved  in  Mutter  v.  T.  &  L.  Lime  Co.  (Cal.),  42  Pac.  1070, 
declarations  of  defendant's  foreman  after  suit  commenced  inadmis- 
sible; Waldeck  v.  Pac.  Coast  S.  S.  Co.,  2  Cal.  App.  169,  83  Pac.  159, 
statements  in  letter  of  agents,  which  were  narratives  of  past  events 
and  no  part  of  res  gestae,  held  inadmissible;  Wheeler  v.  Oregon  B.  B. 
etc.  Co.,  16  Idaho,  407,  102  Pac.  358,  statement  of  witness  that  acci- 
djent  was  her  fault,  made  shortly  thereafter,  inadmissible;  Hogan  v. 
Kelly,  29  Mont.  489,  75  Pac.  82,  written  declarations  of  vendee's 
agent,  made  several  months  after  bill  of  sale  was  executed,  are  inad- 
missible. 

Distinguished  in  Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  778,  87  Pac. 
624,  admitting  declaration  of  defendant's  agent,  whose  duty  it  was 
to  examine  trestles,  that  particular  trestle  was  in  dangerous  condi- 
tion; Anderson  v.  Qreat  Northern  By.  Co.,  15  Idaho,  530,  99  Pac.  96, 
statements  of  engineer  of  train,  made  two  or  three  minutes  after  acci- 
dent,  as  to  movements  of  child  run  over,  held  admissible. 

Declarations  and  Acts  of  Agents.    See  note,  131  Am.  St  Bep.  315. 

92  Cat  398-403,  28  Pac.  575,  FOBBESTEB  v.  SOOTT. 

Land  Orant  of  March  3,  1871,  passed  perfect  title  to  Southern  Pa- 
cific Company,  which  attached  to  specific  land  when  map  of  definite 
location  was  filed  in  general  land  office. 

Approved  in  Charlton  v.  Southern  Pac.  B.  Co.  (Cal.),  83  Pac.  1120, 
mere  possession  gives  no  right  against  such  grant  unless  possessor 
is  qualified  under  pre-emption  or  homestead  laws. 

92  OaL  403-407,  27  Am.  St.  Bep.  160,  28  Pac.  674,  KULLMAH  ▼. 
OBEEKEBAUM. 

Composition  Agreement  Is  Agreement  Between  Oreditors  themselves 
as  well  as  between  debtor  and  creditors. 

Approved  in  Beynolds  v.  Pennsylvania  Oil  Co.,  150  Cal.  634,  89 
Pac.  612,  contract  held  not  to  be  composition  agreement. 

Effect  of  Giving  Oreditor  Secret  Advantage  in  composition.  See 
note,  27  L.  B.  A.  35. 

92  OaL  412-414,  28  Pac.  444,  FOGEL  ▼.  SOHMALZ. 

Question  Presented  on  Motion  for  Nonsuit  is  question  of  law. 

Approved  in  Smith  v.  Superior  Court,  2  Cal.  App.  531,  84  Pac.  55, 
appeal  from  judgment  of  justice's  court,  though  taken  on  questions 
both  of  law  and  fact,  presents  question  of  law  only. 

92  OaL  414-419,  28  Pac.  803,  SAK  FEANOISOO  v.  BBADBX7BY. 
Lands  Devoted  to  Public  Use  cannot  be  Acquired  by  adverse  pos- 
session. 

Approved  in  People  v.  Kerber,  152  Cs\,  734,  125  Am.  St.  Bep.  93, 

93  Pac.  79,  title  to  tide  lands  situated  on  waterfront  of  navigable 
bay  cannot  be  acquired  by  adverse  possession. 

Bight  to  Acquire  Title  by  Adverse  Possession  to  lands  devoted  to 
public  use.    See  note,  87  Am.  St.  Bep.  779. 
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92*  Gal.  419-420,  28  Pac.  441,  TAYLOB  y.  FOBD. 

Action  Under  Section  1050,  Code  of  Oivil  Procedure,  to  determine 
adverse  claim  is  action  at  law. 

Approved  in  Miller  v.  Kettenbach,  18  Idaho,  258,  138  Am.  St.  Bep. 
192,  109  Pac.  507,  court  of  equity  will  not  release  guarantor  unless 
circumstances  exist  which  could  not  have  been  shown  in  defense  to 
action  at  law;  Harrison  v.  Bussell,  17  Idaho,  201,  105  Pac.  49,  in 
such  action  plaintiff  has  right  to  open  and  close  evidence  and  argu- 
ment; Kenny  v.  McKenzie,  25  S.  D.  489,  127  N.  W.  599,  equitable 
estoppel  may  be  pleaded  in  action  to  quiet  title;  Burleigh  v.  Hecht, 
22  S.  D.  308,  117  N.  W.  370,  where  plaintiff  in  action  to  quiet  title 
seeks  to  recover  possession,  parties  are  entitled  to  jury  trial. 

Distinguished  in  Shields  v.  Johnson,  10  Idaho,  482,  79  Pac.  393, 
where  action  to  quiet  title  is  brought  by  party  in  possession,  neither 
party  is  entitled  to  jury,  as  matter  of  right. 

92  Oal.  421-427,  28  Pac.  577,  16  L.  B.  A.  190,  PEOPLE  ▼.  AH 
TEUNO. 

Departure  from  Unlawful  Imprisonment  is  not  escape,  within  mean- 
ing of  law. 

Approved  in  King  t.  State,  42  Fla.  265,  28  So.  208,  allegation  that 
prisoner  was  in  lawful  custody  of  known  public  officer  authorized  to 
have  such  custody  is  sufficient. 

Escape  from  Lawful  Custody  is  Criminal. 

Beaffirmed  in  State  v.  Clark,  32  Nov.  148,  104  Pac.  595. 

92  CaL  427-431,  28  Pac.  680,  COATE8  ▼.  CLEAVES. 

Vendee  of  Land  Who  Enters  into  Possession  is  estopped  from 
denying  vendor's  title. 

Approved  in  Qervaise  v.  Brookins,  156  Cal.  107,  103  Pac.  331,  failure 
of  vendor's  title  does  not  entitle  vendee  to  remain  in  possession; 
Garvey  v.  Laahells,  151  Cal.  532,  91  Pac.  501,  applying  rule  to  ven- 
dee who  has  purchased  outstanding  title. 

When  Vendor  may  Becover  Possession  from  vendee.  See  note,  107 
Am.  St.  Bep.  726. 

92  Cal.  431-432,  28  Pac.  679,  WHALET  ▼.  KING. 

Mandamus  as  Proper  Bemedy  Against  Public  Officers.  See  note,  98 
Am.  St.  Bep.  900. 

92  Cal.  433-436,  28  Pac.  486,  IN  BE  HILDEBBANDT. 

Claim  Due  to  Executor  must  be  Presented  to  judge  for  allowance 
within  time  allowed  by  law  for  presentation  of  claims. 

Beaffirmed  in  Estate  of  Long,  9  Cal.  App.  755,  100  Pac.  892. 

92  Cal.  437-457,  28  Pac.  580,  OHM  v.  SAN  FBANCISCO. 

Conclusions  of  Law  in  Pleading  will  not  be  Considered  in  passing 
upon  demurrer. 

Approved  in  Townsend  v.  Sullivan,  3  Cal.  App.  119,  84  Pac.  436, 
where  answer  admits  facts  constituting  catise  of  action,  denials  and 
averments  of  conclusions  of  law  raise  no  issues;  Smith  v.  Rogers 
County,  26  Okl.  822,  110  Pac.  670,  allegation  that  advertisement  of 
letting  of  contract  has  not  been  published  and  posted  as  required 
by  law  is  mere  legal  conclusion. 
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92  OaL  457-471,  28  Pftc.  490,  FELTON  ▼.  LE  BBETON. 

TnM  Deed  may  1)e  Treated  as  mortgage  with  power  of  sale. 

Approved  in  Herbert  Graft  Go.  v.  Bryan  (Gal.)»  68  Pac.  1021,  only 
one  action  may  be  maintained  to  enforce  trust  deed. 

Beneficiary  Under  Deed  of  Trust  may  Purchase  at  sale  in  pursuance 
of  trust. 

Approved  in  ICarquam  v.  Ross,  47  Or.  413,  83  Pac.  862,  mortgagee 
in  possession  may  purchase  security  at  execution  sale. 

Who  may  not  Purchase  at  Judicial,  execution  and  other  compulsory 
sales.    See  note,  136  Am.  St.  Bep.  808. 

Trustee  may  Bid  for  Beneficiary  at  Sale  in  pursuance  of  trust. 

Reaffirmed  in  Stockwell  v.  Barnilm,  7  CaL  App.  419,  94  Pac.  403. 

Burden  of  Proof  la  upon  Attorney  to  Show  that  dealing  with  client 
was  fair  and  just. 

Approved  in  Lynch  v.  McDonald,  155  Gal.  707,  102  Pac.  919, 
applying  rule  where  it  did  not  appear  that  attorney  explained  to 
client  legal  effect  of  contract  for  former's  services;  Thweatt  v.  Free- 
man, 73  Ark.  579,  84  S.  W.  721,  granting  relief  where  attorney  ad- 
vised client  to  sell  property  at  certain  price  and  bought  it  himself, 
concealing  facts  as  to  true  value;  dissenting  opinion  in  Pierce  v. 
Palmer,  31  B.  I.  4&8,  77  Atl.  216,  majority  refusing  to  hold  respond- 
ent in  disbarment  proceedings  guilty  of  oppression  in  collecting  fee 
from  funds  intrusted  to  him. 

ContractB  Between  Attorneys  and  Clieibts.  See  note,  83  Am.  St. 
Bep.  185. 

92  OaL  481-482,  28  Pac.  490,  OOBDON  ▼.  BUOEUSS. 

Prohibition  will  Lie  to  Prevent  Court  from  punishing  as  contempt 
disobedience  of  order  beyond  its  jurisdiction. 

Approved  in  Powhatan  Goal  etc.  Co.  v.  Ritz,  60  W.  Va.  409,  56 
S.  E.  263,  9  It.  R.  A.  (n.  s.)  1225,  granting  prohibition  against  pre- 
liminary injunction  which  deprived  party  of  possession  of  property 
without  hearing. 

92  Cal.  482-492,  28  Pac.  585,  PEOPLE  ▼.  WILLABD. 

On  Trial  for  Becelving  Stolen  Goods,  proof  of  subsequent  distinct 
offenses  is  not  admissible  to  show  guilty  knowledge. 

Distinguished  in  People  v.  Zimmerman,  11  Gal.  App.  118,  104  Pac. 
591,  admitting  evidence  of  transaction  in  which  defendant  was  en- 
trapped, to  show  motive  and  intent. 

"Where  Oooda  Stolen  from  Different  Persona  are  received  at  same 
time,  offense  is  single. 

Approved  in  People  v.  Bunkers,  2  Gal.  App.  204,  84  Pac.  368,  one 
cannot  be  active  offender  in  one  crime  and  accomplice  in  commission 
of  another  at  same  time  and  by  same  overt  acts. 

Bight  of  Court  to  Oautlon  Jury  as  to  believing  testimony  of  ac- 
cused in  own  behalf.    See  note,  19  L.  R.  A.  (n.  s.)  812. 

92  OaL  492-493,  28  Pac.  676,  EX  PABTE  HEYUIAN. 

Ordinance  Imposing  Ucense  Tax  upon  Peddlers  of  meat  from 
vehicles  is  valid. 

Approved  in  Ex  parte  Byles,  93  Ark.  619,  126  S.  W.  97,  upholding 
license  tax  on  peddler's  selling  certain  enumerated  articles;  McKnigbt 
T.  Hodge,  55  Wash.  295,  104  Pac.  507,  upholding  license  tax  on  ped* 
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dlers  exempting  peddlers  of  farm  products  and  books  and  periodicals; 
Servouitz  v.  State,  133  Wis.  240,  126  Am.  St.  Rep.  955,  113  N.  W.  280, 
apholding  license  tax  upon  peddlers. 

Blgbt  to  Dlscrimlnata  Between  HarmlesB  Articlefl  in  legislation 
regulating  peddlers.     See  note,  21  L.  R.  A.  (n.  a.)  3i52. 

Oonstitatlonal  LtmltatlonB  on  Power  to  Impose  Lioonse  or  occupa- 
tion taxes.     See  note,  129  Am.  St.  Rep.  275. 

Limit  of  Amount  of  License  Fees.    See  note,  30  L.  R.  A.  434. 

92  OaL  493-497,  27  Pac  156,  28  Pac.  484,  BICHABI>S  ▼.  GBIPFITH. 

Where  Equity  is  Latent*  Lien  will  not  be  kept  alive  to  prejudice  of 
subsequent  bona  fide  purchaser. 

Reaffirmed  in  Foster  ▼.  Williams,  144  Mo.  App.  225,  128  S.  W.  798. 

Bight  of  Subrogation.    See  note,  99  Am.  St.  Rep.  481,  502. 

92  OaL  497-499,  28  Pac.  692,  BLUM  ▼.  McHUOH. 

Miscellaneous. — Cited  in  Stockton  Savings  etc.  Soc.  ▼.  Purvis  (Cal.), 
42  Pac.  442,  oral  agreement  that  crop  should  be  stored  in  landlord's 
name  and  rent  paid  therefrom  did  not  create  lien  on  growing  crop. 

92  Oal.  500-501,  28  Pac  691,  BJOBMAK  ▼.  FORT  BBAGO  RED- 
WOOD OO. 

It  is  Within  Discretion  of  Trial  Judge  to  grant  new  trial  where  he 
is  satisfied  that  verdict  is  against  weight  of  eyidence. 

Approved  in  Scrivani  v.  Dondero  (Cal.),  44  Pao.  1066,  Castor  v. 
Bernstein,  2  Cal.  App.  708,  84  Pac.  246,  and  Eidinger  v.  Sigwart,  13 
Cal.  App.  677,  110  Pac.  525,  all  reaffirming  rule;  Weisser  v.  Southern 
Pacific  R7.  Co.,  148  Cal.  429,  83  Pac.  440,  statement  of  ground  upon 
which  new  trial  was  granted,  to  be  effectual,  must  be  incorporated  in 
order. 

92  CaL  506-614,  28  Pac.  689,  PEOPLE  ▼.  THOMPSOir. 

It  is  Proper  to  Show  Motive  and  Interest  on  cross-examination. 

Approved  in  Van  Valkenburgh  v.  Oldham,  IZ  Cal.  App.  580,  108 
Pac.  46,  reaffirming  rule;  People  v.  Mack,  14  Cal.  App.  15,  110  Pac 
968,  evidence  that  witness  for  defendant  tried  to  induce  prosecuting  . 
witness  to  absent  herself  from  trial  is  admissible;  People  ▼.  Cowan, 
1  Cal.  App.  413,  82  Pac.  341,  permitting  district  attorney  to  ask  wit- 
ness, on  cross-examination,  as  to  his  membership  in  same  miners' 
union  as  defendant;  State  v.  Hennessy,  29  Nev.  346,  90  Pac.  228,  evi- 
dence of  purpose  with  which  decedent  went  upon  premises  where  kill- 
ing occurred  is  admissible. 

Where  It  is  Olalmed  That  Homicide  was  Oonunltted  in  self-defense, 
evidence  of  threats  or  hostile  conduct,  communicated  or  uneommuni- 
cated,  is  admissible. 

Approved  in  People  v.  Lanear,  148  Cal.  574,  83  Pac.  997,  in  such 
case  evidence  of  reputation  of  deceased  as  dangerous  man,  whether 
known  or  unknown  to  defendant,  is  admissible. 

Evidence  of  Antecedent  Threats  on  Trial  for  homicide.  See  note, 
3  L.  R.  A.  (n.  9.)  526. 

Where  OonfllctUig  Instructions  are  Given,  one  of  which  is  erroneous, 
minds  of  jury  must  have  been  confused. 

Approved  in  People  v.  Maughs,  149  Cal.  261,  86  Pac.  190,  applying 
rule  to  erroneous  instruction  on  right  of  defendant  to  stand  his 
ground. 
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EYidenco  of  DifliciiltiM  Between  Defendant  and  deceased  may  be 
introduced  to  prove  malice,  but  details  t  bar  oof  cannot  be  gone  into  to 
determine  which  party  was  in  the  right. 

BeafGurmed  in  Sylvester  v.  State,  46  Fla.  169,  35  So.  143. 

92  Oal.  614-627,  27  Am.  St  Bep.  168,  28  Pac.  593,  ALEXANDEB  ▼. 
JAOKSON. 

Homeetead  Filed  npon  Land  as  to  Which  Hnaband  had  contract  of 
sale  is  fed  by  deed  subsequently  executed  to  husband. 

Beaffirmed  in  Towne  v.  Towne,  6  Gal.  App.  704,  92  Pac.  1053. 

Wife  Claiming  Homestead  Under  Husband's  Contract  for  purchase 
of  land  cannot  demand  deed  without  tendering  performance  of  con- 
tract. 

Beaffirmed  in  Helgebye  v.  Dammen,  13  N.  D.  175,  100  N.  W.  247. 

92  CaL  628-642,  28  Pac.  681,  SPBINa  VALLEY  WATEBWOBKS 
▼.  DBINKHOUSB. 

Before  Land  can  be  Taken  for  PnbUe  Use,  it  must  appear  that  tak- 
ing is  necessary  for  such  use. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248, 
91  Pac.  1018,  reaffirming  rule. 

Distinguished  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App. 
408,  109  Pac.  903,  electric  light  and  power  company  seeking  to  con- 
demn riparian  rights  need  not  set  forth  in  complaint  that  present 
equipment  is  insufficient. 

Evidence  of  Prices  at  Which  Other  Land  has  been  sold  is  admissible 
on  eroes-ezamination  to  test  fairness  of  witnees'  opinion  as  to  value. 

Approved  in  Union  P.  B.  Co.  v.  Stanwood,  71  Neb.  156,  91  N.  W. 
194,  reaffirming  rule. 

In  Action  to  Condemn  Land  for  Beservolr  Site,  evidence  of  value 
of  land  for  reservoir  purposes  is  admissible. 

Disapproved  in  Sacramento  etc.  B.  B.  Co.  v.  Heilbron,  156  Cal.  411, 
104  Pac.  981,  evidence  of  value  of  land  for  special  purpose  is  inad- 
missible. 

Evidence  of  Special  Valne  of  Property  taken  for  public  use.  See 
notes,  124  Am.  St.  Bep.  537;  11  L.  B.  A.  (n.  s.)  996. 

Bight  to  Consider  Valne  as  Part  of  a  Natural  Water-power,  in  fix- 
ing compensation  on  condemnation.    See  note,  3  L.  B.  A.  (n.  s.)  912. 

Evidence  of  Value  is  to  be  Confined  to  What  Property  is  worth  in 
market,  having  regard  to  most  valuable  use  to  which  it  may  be  de- 
voted. 

Approved  in  Salstrom  v.  Orleans  Bar  Gold  Min.  Co.,.  153  Cal.  558, 
96  Pac.  295,  owner  of  land  cannot  recover  its  value  both  for  hydraulic 
mining  and  for  agriculture,  such  uses  being  necessarily  incompatible; 
Banck  v.  Cedar  Bapids,  134  Iowa,  565,  111  N.  W.  1028,  admitting  evi- 
dence of  value  of  premises  for  U very-stable  and  undertaking-rooms; 
Kansas  etc.  By.  Co.  v.  Weidenmann,  77  Kan.  303,  94  Pac.  147,  market 
value  of  land  may  be  shown  for  every  purpose  to  which  it  is  adapted. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  85  Am.  St.  Bep.  293. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
56,  61,  73. 

Miscellaneous. — Cited  in  Dethample  v.  Lake  Keon  etc.  Irr.  Co.,  73 
Kan.  55,  84  Pac.  545,  where  perpetual  easement  is  condemned  in  land 
which  has  only  a  surface  value,  measure  of  recovery  is  value  of  fee. 
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92  OaL  64»-552,  28  Pac.  599,  OBEBN  V.  BBDDINO. 

Tenant  cannot  Avoid  Lease  bj  abandoning  promisee  as  nnfit  for 
occupation  without  notice  to  landloi4  to  repair. 

Approved  in  Angevine  ▼.  Knoz-Goodrieb  (OaL),  81  Pae.  530,  lessor 
not  liable  to  tenant  for  injury  to  bis  bsaltb  trom  defective  sewer. 

92  Oal.  652-665,  28  Pac  601,  SHXSPPEBD  T.  TTLER, 

Bight  to  Bents  on  Leaae  of  Intestate's  Propertj.  Bee  note,  40 
L.  B.  A.  323. 

92  CaL  660-663,  28  Pac.  778,  BAN  TRASOIBOO  T.  BTAUDE. 

Judgment  on  Pleadings  is  Proper  Wbere  Answer  Denies  no  mate- 
rial allegation,  and  fails  to  present  affirmative  defense. 

Approved  in  8t.  Mary's  Hospital  v.  Perry,  152  Cal.  343,  J2  Pac.  866, 
reaffirming  rule. 

Iiiabllltj  on  Onaranty  or  Surety  Obligatioii  obtained  by  fraud.  Bee 
note,  21  L.  B.  A.  411. 

92  Cal.  664-668,  28  Pac.  60S,  ESTATE  OF  TAYLOB. 

Opinion  of  Witness  as  to  Ci^^aclty  of  Testator  to  make  will  is  not 
admissible. 

Approved  in  Estate  of  Tobin,  3  Cof.  Prob.  541,  and  In  re  Estate  of 
Cheney,  78  Neb.  276,  110  N.  W.  732,  both  reaffirming  rule;  In  re  Oobum, 
11  Cal.  App.  621,  105  Pac.  931,  opinions  of  witnesses  as  to  ability 
of  alleged  incompetent  to  manage  his  property  and  as  to  whether  he 
was  likely  to  be  imposed  upon  by  designing  persons  are  inadmissible; 
Nobles  V.  Button,  7  Cal.  App.  25,  93  Pac.  294,  holding  that  questions 
related  to  "mental  competency,"  though  form  may  not  have  been 
strictly  within  language  of  section;  Denver  etc.  By.  Co.  y.  Scott,  34 
Colo.  105,  81  Pac.  765,  opinion  of  witness  as  to  whether  person  was 
mentally  capable  of  making  contract  is  inadmissible. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  38  L.  B.  A. 
722. 

Bight  of  Witness  to  G-ive  Opinion  on  issue  of  sanity  or  mental 
capacity.     See  note,  36  L.  B.  A.  66,  70. 

While  It  is  for  the  Defendant  to  prove  circumstances  of  mitigation 
or  justification,  jury  should  acquit  if,  upon  whole  case,  they  have 
reasonable  doubt. 

Beaffirmed  in  People  t.  Button  (Cal.),  38  Pac.  203. 

92  Oal.  668-672,  28  Pac.  600,  PEOPLE  ▼.  OABBOU*. 

Erasure  In  Information  of  Name  of  Defendant  as  to  whom  inf orma- 
tion  had  been  vnthdrawn  is  not  prejudicial  error. 

Distinguished  in  People  v.  Noon,  1  Cal.  App.  48,  49,  81  Pae.  747, 
748,  mutilation  of  information  by  tearing  page  therefrom  is  ground 
for  reversal  in  absence  of  showing  as  to  what  missing  page  contained. 

92  OaL  673-677,  28  Pac.  688,  TAYLOB  ▼.  BEYKOLDB. 

Municipal  Power  Over  Nniaances  Affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  671. 

92  CaL  680-^89,  28  Pac.  779,  EYBE  T.  HABMON. 

Penal  Clausea  of  Statntes  Should  be  Strictly  Oonstniod. 

Approved  in  Savings  &  Loan  Society  ▼.  McKoon,  120  Cal.  179, 
62  Pac.  306,  statute  requiring  corporation  to  file  copy  of  articles  in 
any  county  "in  which  it  holds  any  property''  does  not  apply  to  mort- 
gage; State  ez  rel.  Beeves  v.  Boss,  62  W.  Va.  17,  57  S.  E.  289,  per 
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diem  penalty  against  officer  for  failure  to  release  exempt  property 

can  be  recovered  only  for  time  he  holds  it  under  live  process. 

Miscellaneous. — Cited  in  Eyre  ▼.  Levy  (Cal.)i  28  Pac.  782,  decideu 
upon  authority  of  cited  case. 

92  CaL  590-594,  28  Pac  597,  788,  PEOPLE  ▼.  MITOHELU 
Intent  to  Defraud  is  Essential  Element  of  forgery. 
Approved  in  People  v.  Elphis  (Cal.),  72  Pac.  838,  and  State  ▼.  Swen- 

len,  13  Idaho,  5,  7,  81  Pac.  380,  381,  both  holding  information  fatally 

defective  which  did  not  allege  such  intent  or  that  instrument  was 

passed  with  guilty  knowledge. 

Comparison  of  Handwriting.    See  note,  52  L.  B.  A.  872^ 

92  OaL  594-695,  28  Pac.  604,  PEOPLE  ▼.  ELLSWORTH. 

It  is  Immaterial  Wlietber  tho  District  Attorney  states  all  of  the 
evidence  in  hie  opening  statement. 

Approved  in  People  v.  Weber,  149  Cal.  337,  86  Pac.  675,  making  of 
opening  statement  is  optional. 

Miscellaneous. — Cited  in  State  v.  Suttles,  13  Idaho,  93,  88  Pac.  239, 
to  point  that  all  presumptions  are  in  favor  of  regularity  of  proceed- 
ings of  courte  of  record. 

92  Oal.  596^99,  28  Pac  784,  MIOKLE  ▼.  BEINLEN. 

Paymant  may  be  Proyed  Under  Denial,  though  not  affirmatively 
averred. 

Beaffirmed  in  Cunningham  v.  Springer,  13  N.  M.  285,  82  Pac.  238. 

92  Oal.  600-606,  28  Pac.  809,  OONBOT  y.  DICKINSON. 

Liability  for  Bemoyal  of  Lateral  or  Subjacent  Support  of  land  in 
its  natural  condition.     Sed  note,  68  L.  B.  A.  680. 

92  Cal.  605-607,  28  Pac.  673,  BANKIN  y.  COLOAN. 

Act  Being  Valid  on  Its  Face,  evidence  aliunde  cannot  be  considered 
to  determine  whether  it  makes  gift  in  violation  of  Constitution. 

Approved  in  Cahill  v.  Colgan  (Cal.),  31  Pac.  618,  upholding  appro- 
priation for  expenses  of  receiver. 

Unconstitutionality  of  Statute  as  Defense  against  mandamus  to 
compel  enforcement.     See  note,  47  L.  B.  A.  519. 

92  Cal.  611-616,  28  Pac.  807,  PEOPLE  y.  OAKLAND. 

Corporation  is  Person  Within  Statute  providing  remedy  for  usurpa- 
tion of  franchise. 

Approved  in  State  v.  Dee  Moines  City  By.  Co.,  135  Iowa,  708,  109 
N.  W.  873,  applying  rule  to  street  railway  company  occupying  street 
after  expiration  of  its  franchise. 

New  City  Charter  Containing  Different  Description  of  territory 
from  that  contained  in  original  charter  detaches  omitted  territory. 

Distinguished  in  People  v.  Long  Beach,  155  Cal.  610,  102  Pac.  667, 
where  freeholders'  charter  included  in  boundaries  adjacent  territory 
not  legally  annexed  to  city,  approval  of  charter  by  legislature  does 
not  extend  city  limits  so  as  to  include  such  territory. 

92  CaL  617-623,  28  Pac.  557,  WINDHAUS  y.  BOOT7. 

Qift  of  Baal  Property  to  Wife  and  daughters,  five  years  before 
execution  returned  unsatisfied,  will  not  be  set  aside  where  no  proof 
that  donor  was  insolvent  at  time  of  gift. 
U  (hi.  Kotea — 45 
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Distinguished  in  Wolters  t.  Boss!  (Cal.),  57  Pae.  74,  gift  by  in- 
solvent judgment  debtor  to  bis  wife  after  order  for  his  examination 
in  supplementary  proceedings  is  fraudulent. 

Presiimption  That  Statua  OontinueB  operates  only  prospectively. 

Approved  in  Western  Union  Tel.  Co.  v.  Hughey,  55  Tex,  Civ.  App. 
406,  118  8.  W.  1131,  unconsciousness  of  sick  person  does  not  give  rise 
to  presumption  of  unconsciousness  fifteen  hours  previous. 

Fraudulent  Intent  must  be  Shown  in  action  to  set  aside  gift  as  void 
against  creditors. 

Reaffirmed  in  Clark  v.  Olsen  (Cal.),  33  Pae.  274. 

PreBumption  That  Voluntary  Conveyance  is  in  fraud  of  creditors. 
See  note,  119  Am.  St.  Bep.  557. 

Failure  of  Court  to  Find  upon  All  Material  Issues  is  not  prejudicial 
error  where  court  finds  upon  issue  determination  of  which  controls 
judgment. 

Approved  in  Bradley  v.  Parker  (Cal.),  34  Pae.  235,  Norris  v.  Cran- 
dall  (Cal.),  65  Pae.  570,  and  Ward  t.  Eastwood,  3  Cal.  App.  442,  86 
Pae.  744,  all  reaffirming  rule;  Colby  v.  Title  Ins.  &  Trust  Co.,  160 
Cal.  639,  117  Pae.  916,  but  holding  rule  inapplicable;  Haese  v.  Heitzeg, 
159  Cal.  573,  114  Pae.  817,  finding  which  contradicts  stipulation  of 
parties  is  ineffectuaL 

92  GaL  62^-625,  28  Pae.  679,  ANDERSON  ▼.  BIOHABDSON. 
Monuments  Mentioned  in  a  Deed  Control  courses  and  distaneea. 
Beaffirmed  in  Birk  v.  Hodgkins,  159  Cal.  579,  114  Pae.  824. 
liocation  of  Boundaries.    See  note,  129  Am.  St.  Bep.  996. 

92  OaL  631-682,  28  Pac.  678,  BABNET  ▼.  YIGOEEAUZ. 

In  Oomplaint  oxi  Promissory  Note,  Failure  to  allege  that  some  part 
thereof  has  not  been  paid  is  ground  for  rsTersal. 

Approved  in  Arnold  v.  American  Ins.  Co.,  148  Cal.  664,  84  Pac.  183, 
25  L.  B.  A.  (n.  s.)  6,  failure  in  action  on  insurance  policies  to  allege 
that  buildings  were  occupied  as  dwellings  and  that  furniture  was 
contained  therein  is  not  cured  by  verdict;  Van  Horn  v.  Holt,  30  Mont. 
72,  75  Pac.  681,  and  Curtiss  v.  Bachman  (Cal.),  40  Pac.  802,  both  hold- 
ing complaint  on  injunction  bond  must  allege  that  plaintiff  in  injunc- 
tion suit  has  not  paid  damages. 

92  OaL  632-639,  28  Pac.  785,  BOBS  ▼.  OONWAT. 

Court  of  Equity  will  Set  Aside  Conveyance  executed  by  dying  per- 
son under  influence  of  spiritual  adviser. 

Approved  in  Tordi  v.  Yordi,  6  Cal.  App.  28,  91  Pac.  352,  conveyance 
from  wife  to  husband  held  to  have  been  procured  by  intimidation; 
Sullivan  V.  Kenney,  148  Iowa,  377,  126  N.  W.  355,  setting  aside  will 
and  conveyances  of  aged  father  in  favor  of  his  daughter  on  account 
of  undue  influence  and  insane  delusions;  McPherson  v.  Byrne,  155 
Mich.  340,  118  N.  W.  985,  setting  aside  gift  to  spiritual  adviser  for 
indefinite  charitable  purposes;  Edgerly  v.  Edgerly,  73  N.  H.  409,  62 
Atl.  718,  denying  probate  to  will  executed  under  influence  of  con- 
fidential business  adviser  and  in  his  favor. 

Distinguished  in  Broaddus  v.  James,  13  Cal.  App.  474,  110  Pac.  162, 
mere  relation  of  parent  and  child  is  not  sufficient  to  invalidate  deed 
from  parent  to  child;  Estate  of  Harris,  3  Cof.  Prob.  11,  fact  that 
proponent  of  will  was  son  of  testatrix,  lived  in  same  house  with  her 
for  years  and  acted  as  her  business  agent,  does  not  import  fraud  or 
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undne  influence;  Stuart  ▼.  Hauser,  9  Idaho,  84,  72  Pac.  730,  undue 
influenee  of  one  business  associate  over  another  held  not  established. 

92  OaL  639-647,  28  Pac.  676,  ABCATA  T.  ABOATA  ETC.  B.  B.  CO. 

Legislature  may  Confer  upon  Municipal  Boards  power  to  say 
whether  railroad  shall  be  laid  in  streets. 

Approved  in  Madera  By.  Co.  y.  Baymond  Granite  Co.,  3  Cal.  App. 
679,  87  Pac.  31,  direct  legislative  authority  is  not  required  to  take 
property  which  is  already  applied  to  public  use. 

IHstinguished  in  Los  Angeles  v.  Southern  Pac.  B.  B.  Co.,  157  Cal. 
368,  370,  108  Pac.  68,  city  council  cannot  authorize  construction  of 
third  track. 

PermiasUm  to  Bailroad  to  Lay  Sidetrack  on  streets  cannot  be  re- 
voked after  it  has  been  acted  upon. 

Approved  in  Denison  etc.  By.  Co.  ▼.  St.  Louis  etc.  By.,  96  Tex.  242, 
72  S.  W.  202,  30  Tex.  Civ.  App.  476,  when  city  consents  to  use  of 
street  for  right  of  way  purposes  and  railroad  accepts,  right  of  way 
becomes  vested. 

Distinguished  in  East  Tennessee  Tel.  Co.  v.  Frankfort,  143  Ky.  86, 
136  S.  W.  138,  permission  to  telephone  company  to  place  poles  on 
street  and  to  carry  wires  across  bridge  may  be  revoked. 

Privilege  of  Using  Streets  as  a  Contract  within  constitutional  pro- 
vision against  impairing  obligation.    See  note,  50  L.  B.  A.  144. 

Where  Statute  Proyides  That  Failure  to  Pay  or  to  complete  work 
within  given  time  shall  work  forfeiture,  no  action  is  necessary  to 
enforce  same. 

Approved  in  Kaiser  Land  etc.  Co.  v.  Curry,  155  Cal.  650,  654,  103 
Pac.  345,  347,  failure  of  domestic  corporation  to  pay  license  tax  im- 
posed by  act  of  1905  ipso  facto  works  forfeiture  of  its  charter. 

Disapproved  in  Santa  Bosa  etc.  B.  Co.  v.  Central  St.  By.  Co.  (Cal.), 
38  Pac.  990,  when  street  railroad  fails  to  construct  road  in  compli- 
ance with  section  502,  Civil  Code,  its  franchise  continues  until  de- 
clared forfeited  by  court  or  legislative  authority, 

92  CaL  663-666,  28  Pac.  787,  LUCK  ▼.  LUCK. 
Court  may  Award  Custody  of  children,  though  it  denies  divorce. 
Beaffirmed  in  Horton  v.  Horton,  75  Ark.  24,  86  S.  W.  824. 

92  Cal.  65&-668,  28  Pac.  687,  DOUGLASS  ▼.  McFABLAND. 

One  Who  Contracts  to  Manufacture  Bailroad  Ties  on  land  of  an- 
other and  retains  possession  thereof  has  lien  for  amount  due. 

Distinguished  in  Quist  v.  Sandman,  154  Cal.  767,  99  Pac.  208,  em- 
ployees of  contractor  have  no  lien  on  tanbark  peeled  for  services  ren- 
dered in  peeling  same. 

92  Cal.  669-666,  28  Pac.  689,  PEOPLE  ▼.  BOBEBTS. 

Distinction  Between  Dockage  and  Wharfage. 

Approved  in  Biddick  v.  Dunn,  145  N.  C.  35,  58  S.  E.  441,  wharfinger 
may  charge  owner  of  goods  for  use  of  wharf. 

Bight  to  Wharfage.    See  note,  70  L.  B.  A.  198,  20L 

92  Cal.  666,  28  Pac.  686,  KOOKEMANN  ▼.  BICEEL. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    See  notOi  15  L.  B.  A.  (n.  s.)  1222. 
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Inyalld  Tax  Deed  as  Color  of  Titlo  within  general  statutes  of 
limitations.    Seo  note,  11  L.  B.  A.  (n.  s.)  785. 

92  OaL  674-676,  28  Pac.  838,  MADDOX  ▼.  WTMAK. 

Wliere  Mortgage  Provides  That  on  Default  in  making  any  payment 
mortgaged  property  may  be  sold,  mortgagee  may  foreclose  upon  such 
default,  though  by  terms  of  note  some  of  installments  are  not  due. 

Distinguished  in  Hall  v.  Jameson,  151  Oal.  613,  121  Am.  St.  Rep. 
137,  91  Pac.  521,  12  L.  B.  A.  (n.  s.)  1190,  where  power  of  sale  was 
exercised  before  maturity  of  note,  statute  of  limitations  on  unpaid 
balance  did  not  commence  to  run  until  such  maturity. 
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98  OaL  1-7,  29  Pac.  247,  HTDB  y.  BOYI.E. 

MiscellaneooB. — Cited  in  Green  ▼.  Thornton,  8  Cal.  App.  162,  98 
Pac.  383. 

93  Oal.  7-16,  28  Pac  842,  PACIFIO  FIRE  INS.  00.  T.  PAOIFIO 
SURETY  OO. 

UabiUty  of  Surety  la  Strictly  *IJjnited  to  terms  of  contract  exe- 
ented  by  him. 

Approved  in  Indiana  &  Ohio  etc.  Ins.  Co.  ▼.  Bender,  32  Ind.  App. 
295,  69  N.  E.  694,  where  proviso  in  bond  that  collections  by  agent 
should  be  turned  over  at  end  of  each  month  was  not  enforced  by  em- 
ployer, sureties  were  not  liable  for  funds  misappropriated;  Perpetual 
Building  etc.  Assn.  v.  United  States  Fidelity  etc.  Co.,  118  Iowa,  737, 

92  N.  W.  688,  delay  of  six  or  eight  days  in  notifying  surety  com- 
pany of  employee's  defalcation  did  not  violate  condition  of  bond  to 
give  immediate  notice  of  acts  involving  loss;  Bodgers  Shoe  Co.  v. 
Coon,  157  Mich.  550,  122  N.  W.  134,  dealings  between  employer  and 
employee  did  not  affect  liability  of  surety  on  bond  of  employee. 

Liability  on  Ghiaranty  or  Surety  Obligation   obtained  by  fraud. 
See  note,  21  L.  B.  A.  412. 
Fidelily  Insurance.    See  note,  100  Am.  St.  Bep.  788. 

93  Oal.  17-34,  28  Pac.  788,  WICKEB8HAM  ▼.  CRITTENDEN. 
Directors  of  Oorporation  are  Precluded  from  transacting  any  busi- 
ness in  which  their  private  interests  conflict  with  their  duty  to  the 
stockholders. 

Approved  in  McConnell  v.  Combination  Min.  etc.  Co.,  30  Mont.  258, 
104  Am.  St.  Bep.  703,  76  Pac,  200,  resolution  of  four  directors  by 
which  they  voted  three  of  their  number  salaries  and  back  pay  was 
wholly  void. 

Distinguished  in  Escondido  Lumber  etc.  Co.  v.  Baldwin,  2  Cal.  App. 
608,  84  Pac.  285,  upholding  contract  under  which  contractor,  who  was 
to  erect  schoolhouse,  purchased  materials  from  corporation  of  which 
one  of  the  school  trustees  was  a  stockholder  and  general  manager. 

Officers  and  Directors  of  a  Corporation  are  trustees  of  an  express 
trust. 

(709) 
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Approved  in  Boyd  v.  Mutual  Fire  Assn.,  116  Wis.  172,  96  Am.  St. 
Bep.  948,  90  N.  W.  1092,  61  L.  B.  A.  918,  atatute  of  limitations  did 
not  run  in  favor  of  directors  of  mutual  insurance  company  against 
creditors  of  the  corporation. . 

Blgbt  of  Ofllcen  of  CorporationB  to  compensation  for  services  ren- 
dered.    See  note,  136  Am.  St.  Bep.  914. 

Court  of  Eiiuity  may  Bamove  from  Ofllce  directors  who  have  proven 
unfaithful. 

Approved  in  California  etc.  Assn.  v.  Superior  Court,  8  Cal.  App. 
712,  97  Pac.  770,  refusing  writ  of  prohibition  to  restrain  court  and  re- 
ceiver from  selling  personal  property  of  corporation. 

Any  Person  Who  la  Necessary  to  a  complete  determination  of  the 
question  may  be  made  a  defendant. 

Approved  in  California  Raisin  Growers'  Assn.  v.  Abbott,  160  Cal. 
605,  117  Pac.  770,  upholding  joinder  of  parties  in  action  by  corpora- 
tion against  different  raisin  growers  with  whom  it  had  separate  con- 
tracts to  pack  and  sell  raisins,  where  each  consented  to  commingling 
of  raisins  and  was  equitably  interested  in  fund  to  be  derived  from 
sales. 

Stockholder  may  8ns  Oorporatlon  without  joining  other  stock- 
holders as  well  as  on  behalf  of  other  stockholders. 

Approved  in  McConnell  v.  Combination  Min.  etc.  Co.,  30  Mont.  250, 
104  Am.  St.  Bep.  703,  76  Pac.  197,  upholding  complaint  averring 
action  was  brought  for  others  as  well  as  plaintiffs,  though  its  allega- 
tions were  not  sufficient  to  entitle  it  to  be  considered  as  brought  on 
behalf  of  others. 

Actions  by  Stockholdscs  In  Behalf  of  Oorporatlona  See  note,  97 
Am.  St.   Bep.  47. 

03  OaL  43-66,  28  Pac.  839,  16  L.  B.  A.  146,  ABOHEB  ▼.  SAUNAS 
CITY. 

When  Dedication  is  Complete,  Owner  Loses  all  control  over  and 
right  to  use  the  property. 

Approved  in  Smith  v.  Glenn  (Cal.),  62  Pac.  183,  evidence  was  in- 
sufficient to  show  an  intention  to  dedicate  land  as  highway;  Myers 
V.  Oceanside,  7  Cal.  App.  92,  93,  93  Pac.  688,  where  evidence  showed 
implied  offer  to  dedicate  land  to  city  as  public  park  was  revoked 
by  acts  of  private  ownership  before  offer  was  accepted,  no  actual 
dedication  ever  took  place;  Evans  v.  Blankenship,  4  Ariz.  316,  39 
Pac.  814,  applying  rule  where  one  who  had  dedicated  public  square 
to  the  city  afterward  offered  the  land  to  state  for  a  capitol  site; 
McAlpine  v.  Chicago  etc.  By.  Co.,  68  Kan.  214,  75  Pac.  75,  64  L.  B. 
A.  85,  strip  of  land  dedicated  to  public  as  "levee"  did  not  revert  to 
dedicator  because  an  authorized  use  was  made  of  such  land;  Dallas 
V.  Oibbs,  27  Tex.  Civ.  App.  278,  65  S.  W.  83,  where  land  deeded  to 
city  for  street  purposes  was  duly  accepted,  failure  of  city  to  com- 
plete opening  of  street  did  not  defeat  dedication;  Thorndike  v.  Mil- 
waukee Auditorium,  143  Wis.  13,  126  N.  W.  885,  misuser  or  wrongful 
diversion  of  property  conveyed  to  municipality  in  trust  for  public 
does  not  forfeit  the  title. 

One  Who  Sells  IiOts  With  Beference  to  plat  showing  space  desig- 
nated as  a  street  or  park  is  estopped  to  deny  dedication  of  such 
space  to  the  public. 

Approved  in  The  McCarthy  Company  v.  Moir,  12  Cal.  App.  444, 
107  Pac.  629,  where  owner  contracted  to  sell  lots  fronting  on  a  cer- 
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tain  street  according  to  proposed  map  of  a  tract,  and  afterward  sold 
residue  of  tract  to  one  who  refused  to  recognize  such  street,  such 
purchaser  had  notice  of  its  existence;  Dayies  v.  Epstein,  77  Ark.  224, 

92  S.  W.  20,  plat  was  sufficient  to  raise  presumption  of  dedication  to 
public  use  of  land  lying  between  front. tier  of  lots  and  bank  of  a 
lake;  Frauenthal  v.  Slaten,  91  Ark.  357,  121  S.  W.  398,  plat  showing 
space  marked  "Spring  Square"  indicated  irrevocable  intention  to  ded- 
icate square  to  public;  Florida  etc.  By.  Co.  v.  Worley,  49  Fla.  306, 
38  So.  621,  filing  of  plat  with  word  "Park"  written  on  a  parcel  shown 
thereon  and  sale  of  lots  according  to  plat  operated  as  dedication,  not- 
withstanding omission  to  mention  the  park  in  dedicatory  statement; 
Biverside  ▼.  MacLain,  210  HI.  321,  102  Am.  St.  Bep.  164,  71  N.  E. 
413,  66  L.  B.  A.  288,  purchasers  of  lots  who  relied  on  existence  of 
tract  of  land  as  a  public  park  had  an  easement  in  the  park  which 
could  be  enforced;  Cole  v.  lifinnesota  Loan  &  Trust  Co.,  17  N.  D.  427, 
117  N.  W.  361,  acts  and  representations  of  proprietors  of  townsite 
estopped  them  from  denying  block  was  dedicated  as  a  public  square; 
Sanborn  v.  Amarillo,  42  Tex.  Civ.  117,  93  S.  W.  474,  designation  of 
block  on  map  as  "Elwood  Park"  necessarily  dedicated  the  property  to 
public  use. 

Property  Dedicated  to  the  Public  cannot  be  lost  by  adverse  pos- 
session. 

Approved  in  People  v.  Kerber,  152  Cal.  734,  125  Am.  St.  Bep.  93, 

93  Pac.  879,  where  it  was  claimed  public  use  of  tide  lands  had  been 
abandoned,  if  statute  of  limitations  can  run  against  the  state,  it 
will  begin  when  public  use  ceased. 

Purchasers  of  Lots  by  Reference  to  Map  have  not  only  easement 
in  streets  abutting  thereon,  but  in  all  streets  leadiug  therefrom. 
Beaffirmed  in  Danielson  v.  Sykes,  157  Cal.  690,  109  Pac.  88. 

99  Cal.  55-68,  28  Pac.  796,  HUBLBT7TT  ▼.  SPAUIiDINa  SAW   OO. 

When  Equity  has  Taken  Jurladiction  of  a  case,  it  will  grant  any 
relief  embraced  in  the  issues. 

Approved  in  Cordano  v.  Ferretti,  15  Cal.  App.  675,  115  Pac.  660, 
in  action  to  enforce  parol  contract  to  convey  property  in  consideration 
of  care  during  natural  life,  where  there  was  no  issue  as  to  value  of 
services  rendered,  failure  of  trial  court  to  find  amount  of  compensa- 
tion due  plaintiff  was  not  prejudicial  error. 

98  OaL  69-73,  28  Pac.  846,  HAEBIS  Y.  ZANONB. 

Dnlese  Verdict  is  so  Excessive  as  to  shock  moral  sense  and  raise 
presumption  of  passion  or  prejudice,  it  will  not  be  disturbed. 

Approved  in  Lanigan  v.  Neely,  4  Cal.  App.  772,  89  Pac.  446,  up- 
holding verdict  for  eight  thousand  dollars  in  action  for  damages  for 
breach  of  promise  of  marriage. 

Where  Slanderous  Words  are  Actionable  Per  Se,  proof  of  the  speak- 
ing or  publication  is  all  that  is  necessary. 

Approved  in  McDonald  v.  Nugent,  122  Iowa,  655,  98  N.  W.  508,. 
applying  rule  to  words  charging  another  with  being  inflicted  with 
a  venereal  disease;  Paxton  v.  Woodward,  31  Mont.  209,  107  Am.  St. 
Bep.  416,  78  Pac.  217,  derogatory  remarks  made  concerning  a  school 
teacher  were  not  libelous  per  se. 

When  Facts  Essential  to  Show  Communication  was  privileged  are 
not  conceded,  question  of  existence  of  privilege  is  for  jury. 
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'Approved  in  Abraham  v.  Baldwin,  52  Fla.  157,  42  So.  592,  10  L. 
B.  A.  (n.  a.)  1051,  applying  rule  in  action  for  slander  where  plain- 
tiff charged  defendant  with  calling  him  a  thief. 

Qmiaalon  of  Name  of  Libeled  Person  in  publication  does  not  de- 
prive the  matter  of  its  libelous  character. 

Approved  in  Eckert  v.  Van  Pelt,  69  Kan.  359,  76  Pac.  910,  66  L- 
B.  A.  266,  allegation  in  petition  that  the  language  was  used  of  and 
concerning  plaintiff  imports  that  it  was  so  understood  by  those  who 
read  it;  Sherblej  v.  Huse,  75  Neb.  818,  106  N.  W.  1031,  upholding 
petition  containing  no  recital  of  facts  showing  libelous  article  re- 
ferred to  plaintiff. 

Plaintiff  Is  not  Tifmitad  to  Libeloiis  Character  of  publication  to  show 
malice. 

Approved  in  Paxton  v.  Woodward,  31  Mont.  212,  107  Am.  St.  Bep. 
416,  78  Pac.  218,  in  action  by  school  teacher  for  libel,  defamatory 
statements  made  after  commencement  of  action  were  admissible  to 
show  malice. 

93  CaL  73-74,  28  Pac.  794,  FBANEEL  ▼.  DEIDESHEIMEB. 

Wlien  Judges  of  Supreme  Court  are  equally  divided  in  opinion^ 
judgment  of  lower  court  will  be  affirmed. 

Approved  in  State  v.  McClung,  47  Fla.  227,  37  So.  52,  such  judg- 
ment possesses  no  dignity  as  a  judicial  precedent. 

93  CaL  74-79,  28  Pac.  794,  PEOPLE  ▼.  KB0SICK. 

Crime  of  Seduction  Under  Promise  of  Marriage  is  not  proved  nn- 
less  it  be  established  person  seduced  was  of  previous  chaste  character. 

Approved  in  In  re  Vandiver,  4  Oal.  App.  654,  68  Pac.  994,  testi- 
mony of  father  of  prosecuting  witness  as  to  her  reputation  for  previ- 
ous chaste  character  was  sufficient  to  justify  submission  of  question 
to  jury. 

93  CaL  80-84,  27  Am.  St  Bep.  167,  28  Pac.  796,  BOBINSON  y.  EAS- 
TQN,  ELDBIDOE  &  CO. 

Contract  Conferring  Option  to  Sell  Land  for  commission  above  a 
fixed  price  creates  relation  of  vendor  and  purchaser. 

Cited  in  Ghatfield  v.  Continental  Bldg.  etc.  Assn.,  6  Cal.  App.  672,  98 
Pac.  1043,  declining  to  consider  whether  contract  was  assignable. 

Disapproved  in  Burnett  v.  Potts,  236  HI.  501,  86  N.  E.  259,  such 
A  contract  creates  relation  of  principal  and  agent. 

93  Cal.  96-108,  28  Pac.  851,  BEED  v.  BINO. 

Fact  That  One  Acting  as  Onardian  ad  Litem  was  not  duly  appointed 
does  not  invalidate  proceedings. 

Beaffirmed  in  Estate  of  Harris,  3  Cof.  Prob.  7. 

Effect  of  Void  Proceedings  for  Sale  of  realty  to  start  statute 
running  in  favor  of*  purchaser  in  possession.  See  note,  8  L.  K  A. 
(n.  s.)   355. 

93  Cal.  108-111,  28  Pac.  854,  WELLEB  ▼.  DICKINSON. 

In  Pleading  a  Judgment  Bendered  by  a  court  of  general  jurisdic- 
tion, it  is  not  necessary  to  plead  jurisdictional  facts. 

Approved  in  Hibernia  Savings  &  Loan  Soe.  v.  Boyd,  155  Cal.  197, 
100  Pac.  241,  and  Bennett  v.  Bennett,  65  Neb.  435,  91  N.  W,  409, 
both  reaffirming  rule. 
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93  CaL  111-113^.  28  Pae.  865,  PEOPIA  ▼.  PHELAK. 

Bvlda&ce  of  Dnmkeimefls  may  bo  Oonsidered  for  purpose  of  do- 
termixiiDg  intent  to  commit  felony. 

Distinguished  in  People  t.  Hower,  151  Cal.  644,  647,  648,  91  Pae. 
509,  510,  511,  in  proBecution  for  aeeault  with  intent  to  murder,  in- 
•truction  that  evidence  of  drunkenness  can  only  be  considered  by 
jury  for  purpose  of  determining  degree  of  crime  was  not  prejudicial. 

What  Intoxtcation  will  Excuse  Crime.    See  note,  36  L.  B.  A.  470. 

Question  of  Wbetber  Accused  was  Capable  of  criminal  intent 
is  exclusively  for  the  determination  of  the  jury. 

Approved  in  Jenkins  v.  State,  58  Fla.  67,  50  So.  583,  refusing  to 
set  aside  verdict  of  guilty  on  ground  defendant  was  intoxicated 
when  he  broke  and  entered  building. 

93  Cal  114-120,  28  Pae  856^  BUBNETT  ▼.  LTFOBD. 

Harmless  Error  Does  not  Call  for  a  reversal  of  judgment. 

Approved  in  Love  v.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pae. 
1046,  applying  rule  in  action  by  assignee  of  note  given  by  a  cor- 
poration to  its  president,  where  the  payee  was  allowed  to  state 
amount  due  at  time  of  its  transfer  to  plaintiff. 

Administrator  Should  be  Allowed  Credit  for  disbursements  made 
prudently  and  in  good  faith. 

Approved  in  Patrick  v.  Patrick,  72  Neb.  460,  100  N.  W.  941,  where 
executor,  by  order  of  court,  paid  mortgage  debt  which  mortgagee 
had  failed  to  prove  his  claim  for  in  the  probate  proceedings,  he 
was  entitled  to  credit  for  sum  so  paid. 

93  Cal.  120-126,  28  Pae.  812,  DOBLAND  y.  SBCETH. 

I<len  of  Judgment  In  Street  Assessment  Foreclosure  cannot  be  en- 
forced after  such  time  as  destroys  ordinary  judgment  liens. 

Beaffirmed  in  Hinckley  v.  Seattle,  37  Wash.  271,  79  Pae.  779. 

93  Cal.  126-128,  28  Pae.  811,  DAVIS  ▼.  LEZINSKT. 

Becitals  in  a  Judgment  must  be  Oiven  such  construction  as  will 
sustain  the  judgment,  if  possible. 

Approved  in  Pacific  Paving  Co.  v.  Vizelich,  1  Cal.  App.  283,  82 
Pae.  83,  applying  rule  where  judgment  was  objected  to  as  greater 
than  amount  prayed  for. 

93  CaL  128-133,  29  Pae.  250,  PATTEBSON  ▼.  IffUNYAN. 

Where  Traveled  Boad  Departs  from  True  Line,  its  use  for  period 
of  limitation  will  make  public  highway  of  strip  used. 

Distinguished  in  Shanline  v.  Wiltsie,  70  Kan.  184,  78  Pae.  438, 
where  general  travel  departed  from  true  course  of  legal  highway 
duly  established,  public  easement  over  true  course  was  not  abandoned. 

93  Cal.  139-143,  28  Pae.  813,  SEVENTTSIX  I.AND  ETC.  CO.  ▼» 
SXJPEBIOB  OOUBT. 

Befusal  of  Party  to  Comply  Witii  Decree  of  court  directing  him 
to  execute  conveyance  constitutes  contempt  of  such  court. 

Approved  in  76  Land  &  Water  Co.  v.  Superior  Court  (Cal.),  28  Pae. 
814,  following  rule. 

Punishment  of  Corporation  for  Contempt.  See  notey  i  L.  B.  A. 
(U.S.)  1003. 
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93  OaL  144-162,  28  Pae.  867,  SMITH  ▼.  8CHIELB. 

Purchaser  of  Baal  Property  has  Bigbt  to  demand  a  title  free  of 
encumbrances  and  defects. 

Approved  in  Glassman  ▼.  Condon,  27  Utah,  467,  76  Pac.  344,  where 
contract  of  sale  recited  vendee  would  assume  two  hundred  and  fifty 
dollars  of  mortgage  of  one  thousand  dollars  existing  on  land,  vendor 
was  bound  to  deliver  deed  subject  to  mortgage  for  two  hundred  and 
fifty  dollars  only. 

Broker  Who  Prodncas  Bona  Fide  Purchaser  is  entitled  to  commis- 
sions, where  failure  to  consummate  sale  is  due  to  fault  of  owner. 

Approved  in  Little  v.  Fleishman,  35  Utah,  569,  101  Pac.  985,  where 
sale  was  not  consummated  because  owner  was  unable  to  furnish 
sufficient  abstract  of  title,  broker  was  entitled  to  commissions. 

Beal  Estate  Broker's  Oommissions  as  Affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  B.  A. 
609. 

Performance  by  Beal  Batata  Broker  of  Contract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  593,  605,  606,  618,  623. 

Broker's  Bight  to  Commission  on  Failure  of  employer's  title.  See 
note,  3  L.  B.  A.  (n.  s.)  576. 

93  CaL  15S-158,  28  Pac.  831,  PEOPLE  v.  EDWABDS. 

An  Office  is  not  to  ba  Deemed  Vacant  so  long  as  anyone  is  au- 
thorized to  discharge  the  duties  of  such  office. 

Approved  in  People  v.  Nye,  9  Cal.  App.  157,  98  Pac.  244,  one  ap- 
pointed to  office  of  controller  on  death  of  incumbent,  after  his  elec- 
tion to  but  before  qualifying  for  succeeding  term,  held  only  for 
balance  of  unexpired  term  subject  to  right  to  hold  over  until  his 
successor  qualified;  Bice  v.  Palmer,  78  Ark.  454,  96  S.  W.  403,  where 
one  elected  to  fiU  office  of  circuit  clerk  died  before  taking  office 
and  before  term  of  office  of  his  predecessor  had  expired,  there  was 
no  vacancy;  State  v.  Acton,  31  Mont.  42,  77  Pac.  301,  where  election 
of  school, superintendent  resulted  in  tie  vote,  incumbent  was  entitled 
to  hold  office  until  successor  was  regularly  elected. 

Where  Officer's  Term  is  Fixed  at  a  Term  of  years^  incumbent  holds 
office  for  such  term. 

Approved  in  People  v.  Campbell,  138  Cal.  16,  70  Pac.  921,  term 
of  office  of  judge  of  superior  court  being  fixed  by  the  Constitution, 
he  is  not  entitled  to  hold  office  after  that  tin;ie;  People  v.  Nickel, 
9  Cal.  App.  785,  100  Pac.  1076,  term  of  new  incumbent  in  office  of 
port  warden  commenced  on  date  of  his  appointment  and  not  on 
termination  of  preceding  term. 

93  OaL  166-169,  28  Pac.  863,  TULLEB  v.  ABKOLD. 

The  Bnle  That  the  Appellate  Court  will  not  pass  upon  the  evidence 
when    conflicting    does    not    apply    when    evidence    is    documentary. 

Approved  in  Conlon  v.  Gardner  (Cal.),  32  Pac.  565,  upholding 
rule  where  affidavits  on  motion  for  change  of  venue  on  ground  of 
change  of  residence  were  conflicting. 

Overruled  in  Bradley  v.  Davis,  156  Cal.  268,  269,  104  Pac.  303, 
on  motion  for  change  of  venue,  where  evidence  in  respect  to  residence 
was  conflicting,  though  contained  entirely  in  affidavits,  finding  of 
trial  court  will  not  be  disturbed. 
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To  Avtboriie  tba  Issuance  of  Attaclunent  the  money  mast  have 
been,  by  the  contract,  made  payable  in  this  state. 

Approved  in  Atwood  v.  Little  Bonanza  etc.  Co.,  13  Cal.  App.  596, 
110  Pac.  344,  in  action  on  notes  made  by  foreign  corporation  which 
failed  to  show  any  place  of  payment,  plaintiff  was  not  entitled  to 
attachment;  Drake  v.  De  Witt,  1  Cal.  App.  618,  82  Pac.  982,  upholding 
dissolution  of  attachment  issued  in  action  brought  to  recover  com- 
missions earned  under  written  contract  made  in  another  state. 

Protection  of  Nonresident  Creditor  against  garnishment.  See  note, 
19  L.  B.  A.  578. 

93  OaL  169-172,  28  Pac.  862,  GIUJSSPIE  v.  WRIGHT. 

Party  Making  Improper  Attempt  to  present  claim  against  an  estate 
is  not  estopped  from  again  presenting  it  within  proper  time. 

Approved  in  Patrick  ▼.  Austin,  20  N.  D.  267,  127  N.  W.  112,  where 
claim  was  not  duly  verified  at  time  of  two  first  presentations,  statute 
of  limitations  did  not  commence  to  run  until  after  third  presenta- 
tion; In  re  Smith's  Estate,  13  N.  D.  616,  101  N.  W.  892,  claim  may 
be  allowed  by  county  judge  after  rejection  by  administrator^  provided 
this  is  done  before  it  is*  barred  by  limitations. 

93  Cal.  17^178,  28  Pac  814,  MOKTIMEB  Y.  MABDEB. 

In  Absence  of  Evidaice  as  to  Law  of  another  state,  it  will  be  pre- 
sumed to  be  same  as  this  state. 

Approved  in  O'Sullivan  v.  Griffith,  153  Cal.  507,  95  Pac.  875,  apply- 
ing rule  in  action  for  purchase  price  of  certain  franchises  transferred 
to  defendant,  where  plaintiff  sought  to  prove  they  were  void  under  laws 
of  state  granting  them. 

Presumption  as  to  Law  of  Otlier  States.    See  note,  21  L.  B.  A.  469. 

How  Case  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  L.  B.  A.  43. 

93  Cal.  179-186,  28  Pac  829,  SWAIN  v.  FOTTBTEENTH  ST.  B.  B. 
CO. 

Verdict  will  not  be  Set  Aside  as  excessive  unless  clearly  not  the 
result  of  fair  and  honest  judgment  of  jury. 

Approved  in  Hale  v.  San  Bernardino  etc.  Traction  Co.,  156  Cal.  715, 
106  Pac.  84,  upholding  judgment  for  twelve  thousand  dollars  in  favor 
of  widow  and  child  for  death  of  man  twenty-six  years  old,  employed 
in  hardware  store  at  seventy-five  dollars  per  month. 

Contributory  Negligence  of  Victim  of  Accident  does  not  necessarily 
bar  his  action  for  damages. 

Approved  in  Kramm  v.  Stockton  Electric  B.  B.  Co.,  3  Cal.  App. 
615,  616,  86  Pae.  741,  applying  rule  in  action  for  death  of  one  em- 
ployed in  work  of  spreading  gravel  on  street  where  car  was  operated; 
Shanks  v.  Springfield  Traction  Co.,  101  Mo.  App.  707,  74  S.  W.  387, 
where  deaf  person  was  guilty  of  contributory  negligence  in  walking 
on  track,  it  was  for  jury  to  say  whether  collision  could  have  been 
avoided  by  reasonable  exertion  on  part  of  motorman. 

Jurors  may  Oive  Lffect  to  Such  Inferences  as  may  be  reasonably 
drawn  from  facts  proven. 

Approved  in  Chicago  etc.  By.  Co.  v.  Moore,  166  Fed.  667,  92  C.  C. 
A.  3o7,  in  action  for  personal  injuries  sustained  through  falling  of 
boom  of  derrick,  finding  of  jury  that  nail  used  as  pin  was  insufficient 
in  strength  was  justified. 


93  Cal.  186>205     NOTES  ON  CALIFOBNIA  BEPOBTS.  715 

BSgbt  of  Jnron  to  Act  on  Knowledire  of  Facts  in  or  relevant  to 
issue.     See  note,  31  L.  B.  A.  492. 

InJnrieB  by  Street-car  Collisions  with  yehicles  or  horses.  See  note, 
25  L.  B.  A.  510. 

93  OaL  186-188,  28  Pac  948,  FANNING  ▼.  I^EVISTON. 

Where  Evidence  Presented  for  Review  consists  of  conflicting  affi- 
davits, ruling  of  trial  court  will  not  be  disturbed. 

Beaffirmed  in  Doak  v.  Bruson,  152  Cal.  19,  91  Pac.  1002. 

Statute  Allowing  Prevailing  Party  Five  Per  Cent  on  amount  recov- 
ered is  still  in  force. 

Approved  in  Doyle  v.  Esehen,  5  Cal.  App.  64,  89  Pae.  840,  statute 
of  1895  (Stats.  1895,  p.  268,  c.  ^07),  to  establish  fees  of  county  officers, 
etc.,  did  not  repeal  section  6  of  act  of  1866  regulating  fees  in  city  and 
county  of  San  Francisco. 

Defects  in  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  B.  A.  908. 

93  CaL  189-194,  27  Am.  St  Bep.  171,  28  Pac.  1043,  OBIMMEB  v. 
CABLTON. 

Bights  will  not  be  Conserved  which  may  never  accrue. 

Approved  in  Guardianship  of  Hayden,  1  Gal.  App.  77,  81  Pac.  669, 
one  who  agreed  to  care  for  incompetent  in  consideration  of  his  agree- 
ment to  make  him  deed  of  land  could  not  prevent  sale  of  land  to  fur- 
nish fund  for  incompetent's  maintenance;  Stewart  v.  Pierce,  116  Iowa, 
744,  89  N.  W.  238,  court  had  no  power  to  compel  corporation  by  in- 
junction to  continue  employment  of  one  owning  half  interest  in  stock. 

93  CaL  194-205,  29  Pac.  31,  DAWSON  v.  SCHLOSa 

Oeneral  Specification  That  There  is  No  Evidence  to  support  the  ver- 
dict is  insufficient. 

Approved  in  Bell  v.  Staacke  (Cal.),  70  Pac.  472,  specification  that 
the  evidence  "is  insufficient  to  justify  the  finding,"  followed  by  state- 
Diont  of  what  finding  contains,  is  defective;  Meek  v.  Southern  Cali- 
fornia By.  Co.,  7  Cal.  App.  608,  95  Pac.  167,  refusing  to  consider 
statement  specifying  generally  evidence  was  insufficient  to  justify  the 
decision;  Crooks  v.  Harmon,  29  Utah,  308,  81  Pac.  96,  assignment  of 
error  directed  against  judgment  on  ground  it  was  not  supported  by 
the  evidence  presented  no  question  for  review. 

No  Bar  Arises  as  to  Any  of  the  Wrongdoers  until  injured  party  has 
received  satisfaction. 

Approved  in  Cole  v.  Boebling  Construction  Co.,  156  Cal.  449,  105 
Pac.  258,  in  action  for  damages  for  personal  injuries  against  two  joint 
tort-feasors,  default  judgment  may  be  rendered  against  one,  and 
action  left  to  proceed  against  the  other;  Fowden  v.  Pacific  Coast 
Steamship  Co.,  149  Cal.  156,  86  Pac.  180,  one  who  sued  two  joint  tort- 
feasors jointly  was  not  estopped  from  subsequently  proceeding  against 
one  only  without  consent  of  other;  Shreeder  v.  Davis,  43  Wash.  136, 
86  Pac.  200,  joint  judgment  against  two  or  more  persons  for  a  tort, 
though  reversed  as  to  one  appealing,  remains  in  force  against  another 
not  appealing. 

Effect  of  Judgment  Against  One  Joint  Tort-feasor  upon  liability 
of  other.     See  note,  58  L.  B.  A.  414. 

Under  Specification  of  Insufficiency  of  Evidence  to  support  the 
verdict^  court  will  only  consider  what  the  evidence  fails  to  show. 
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Approved  in  Smith  Table  Co.  t.  Madsen,  30  XJtali,  310,  84  Pac.  892, 
reaffirming  rule;  Ball  v.  Gussenhoyen,  29  Mont.  332,  74  Pac.  874, 
specifieations  which  simply  stated  what  the  evidence  shows  must  be 
disregarded. 

Advice  of  Oonnsel  as  Defense  to  Action  for  malicious  prosecution. 
See  note,  18  L.  B.  A.  (n.  s.)  55,  83. 

93  CaL  206-215,  28  Pac.  944,  SMITH  T.  WOBK. 

Easement  Acquired  by  Deed  is  not  Lost  bj  mere  nonuser. 

Approved  in  Davidson  v.  BUis,  9  Cal.  App.  147,  98  Pac.  256,  apply- 
ing rule  where  easement  for  right  of  way  granted  over  land  was  re- 
tained on  conveyance  of  adjoining  land  to  connect  with  highway; 
Gardner  v.  San  Gabriel  Yailey  Bank,  7  Gal.  App.  Ill,  93  Pac.  903, 
applying  rule  in  action  to  quiet  title  to  easement  in  use  of  stairway 
for  purpose  of  access  to  second  story  of  adjoining  building. 

Effect  of  Nonnser  of  Easement.    See  note,  18  L.  B.  A.  537. 

Fallore  to  Maintain  Easement  as  Balslng  Presomption  of  abandon- 
ment.   See  note,  2  L.  B.  A.  (n.  s.)  832. 

Abandonment  or  Loss  of  Private  Way  by  nonuser  or  improvements 
inconsistent  with  use.     See  note,  22  L.  B.  A.  (n.  s.)  883,  888,  889. 

Whetlier  Erection  of  Qates  or  Bam  is  a  proper  use  of  premises  is  a 
question  of  fact. 

Approved  in  Speer  v.  Erie  B.  B.  Co.,  70  N.  J.  £q.  324,  62  Atl.  945, 
where  railroad,  on  conveyance  of  strip  of  land  for  right  of  way, 
erected  fences  with  gates  at  road  crossing,  it  had  no  right  to  maintain 
them  after  they  became  unnecessary;  Flaherty  v.  Fleming,  58  19,  Ya 
672,  52  S.  £.  858,  3  L.  B.  A.  (n.  s.)  461,  where  free  right  of  way  for 
alleyway  was  created  by  express  grant,  the  placing  of  fen<!e  or  gate 
thereon  by  subsequent  owner  was  a  wrongful  obstruction. 

93  OaL  222-236,  27  Am.  St.  Bep.  174,  28  Pac.  937,  BALL  y.  BAWLB8. 

"Wlietlier  Facts  and  Circumstances  Oonstitatinif  Cause  of  action 
exist  is  question  of  fact. 

Approved  in  People  v.  Chadwick,  4  Cal.  App.  68,  87  Pac.  386,  apply- 
ing rule  to  instruction  given  in  prosecution  for  perjury. 

In  Actions  for  MaUcioua  Prosecution,  what  facts  constitute  prob- 
able cause  is  a  question  of  law  for  the  court. 

Approved  in  Booraem  v.  Potter  Hotel  Co.,  154  Cal.  100,  97  Pac  65, 
upholding  action  of  court  in  granting  nonsuit  where  the  facts  were 
uncontroverted;  Holliday  v.  Holliday  (Cal.),  53  Pac.  44,  upholding 
instruction  meagerly  grouping  facts  which  would  constitute  want  of 
probable  cause,  when  given  with  instruction  fully  grouping  facts  con- 
stituting probable  cause;  Michael  v.  Matson,  81  Kan.  363,  105  Pac. 
538,  where  instruction  tending  to  lead  jury  to  understand  they  were 
to  decide  whether  facts  justified  arrest  was  not  corrected  by  further 
statement,  it  was  reversible  error;  Simmons  v.  Gardner,  46  Wash.  286, 
89  Pac.  888,  facts  shown,  coupled  with  advice  given  by  prosecuting 
attorney,  constituted  probable  cause  as  a  matter  of  law. 

Acting  on  Advice  of  Justice  of  the  Peace  that  reasonable  grounds 
for  arrest  existed  is  sufficient  to  exonerate  complainant  from  liability. 

Disapproved  in  Catzen  v.  Belcher,  64  W.  Ya.  319,  131  Am.  St.  Rep. 
903,  61  S.  £.  932,  defendant  cannot  justify  his  action  in  the  prosecu- 
tion upon  having  relied  on  advice  of  justice  of  the  peace. 

In  Action  for  Malicious  Prosecution,  it  is  incumbent  on  plaintiff 
to  prove  want  of  probable  cause  and  malice. 
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Approved  in  Carpenter  t.  Ashley,  15  Cal.  App.  464,  115  Pac.  269, 
applying  rule  where  evidence  showed  reasonable  grounds  for  believing 
charge  made  was  true. 

One  CauBing  Arrest  of  Another  on  a  criminal  charge  is  justified  in 
acting  in  good  faith  on  reasonable  grounds. 

Approved  in  Carpenter  v.  Ashley,  15  Cal.  App.  467,  115  Pac.  270, 
upholding  rule  where  accused  was  not  convicted;  Fleischhauer  ▼. 
Fabens,  8  CaL  App.  32,  34,  96  Pac.  18,  19,  in  action  for  malicious 
prosecution,  instruction  omitting  element  as  to  actual  belief  of  prose- 
cutor in  guilt  of  accused  was  properly  refused. 

Liability  for  MaliciouB  Prosecution  of  civil  action.  See  note,  93 
Am.   St.   Rep.   458. 

What  Libeloiis  Statementa  are  Prlvilogsd.  See  note,  104  Am.  St. 
Bep.    126. 

Liability  for  Libd  or  Blander  in  Oonna  of  judicial  proceedings. 
See  notes,  123  Am.  St.  Bep.  633;  13  L.  B.  A.  (n.  s.)  823. 

93  OaL  241-252,  27  Am.  St.  Bep.  186,  29  Pac.  54»  PEOPLE  ez  raL 
BBYANT  ▼.  HOLLADAT. 

In  Actions  to  Wbicli  a  City  la  a  Party,  it  represents  the  public. 

Approved  in  Santa  Boea  etc.  B.  Co.  v.  Central  St.  By.  Co.  (Cal.), 
38  Pac.  991,  where  city  council  continued  to  recognise  street  railroad 
franchises  long  after  they  were  liable  to  forfeiture,  the  city  and  the 
public  were  estopped  to  claim  forfeiture;  Healy  t.  Deering,  231  111. 
431,  432,  121  Am.  St.  Bep.  331,  83  N.  £.  228,  decree  consented  to  by 
city  of  Chicago  as  part  of  its  plan  to  vacate  portion  of  public  street 
was  res  ad  judicata  against  the  public;  Quinn  v.  Monona  County,  140 
Iowa,  109,  117  N.  W.  1102,  where  suit  had  been  brought  against  road 
supervisor  and  township  trustees  to  determine  location  of  highway, 
second  action  against  county  involving  same  issues  should  be  abated. 

Who  are  Bound  by  Judgment  for  or  against  a  municipality  or  other 
governmental  body  or  its  officers.  See  note,  105  Am.  St.  Bep.  205,  206, 
209. 

City  may  Maintain  Action  to  Prevent  unlawful  obstruction  of  a 
street. 

Approved  in  Port  Townsend  v.  Lewis,  34  Wash.  417,  75  Pac.  983, 
reaffirming  rule;  Oates  v.  Town  of  Headland,  154  Ala.  506,  45  So.  911, 
upholding  right  of  city  to  maintain  bill  to  settle  title  of  public  in 
public  square. 

Bight  of  Municipality  to  Maintain  Suit  to  enjoin  or  abate  public 
nuisance.     See  note,  51  L.  B.  A.  660,  661. 

Injunctions  by  Municipalities  Against  Nuisances  upon  highways 
and  streets.     See  note,  42  L.  B.  A.  815,  816. 

Power  of  Municipal  Corporations  to  Define,  prevent,  and  abate  nui- 
sances.   See  note,  36  L.  B.  A.  609. 

Municipalities,  in  Controlling  and  Managing  Pablic  Parks,  are  sub- 
ject to  legislative  control. 

Approved  in  Hartford  v.  Maslen,  76  Conn.  611,  57  Atl.  744,  city 
could  not  restrain  etate  from  erecting  monument  on  grounds  pur- 
chased by  city  and  accepted  by  state  as  part  of  its  capitol  grounds. 

Title  Acquired  After  Issues  in  Action  are  joined  is  not  affected  by 
judgment  rendered  therein. 

Approved  in  Wadly  v.  Leggitt,  82  Ark.  266,  118  Am.  St.  Bep.  70, 
101  S.  W.  721,  one  who  acquired  outstanding  title  after  adjudication 
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against  her  title  was  not  debarred  from  pleading  it  in  subsequent 
action. 

ErroneoiiB  Judgment  Wbich  if  Unreversed  is  binding  on  the  parties 
and  their  privies. 

Approved  in  Philbrook  t.  Newman,  148  Cal.  175,  82  Pae.  773,  re- 
affirming rule;  Smith  v.  Vandepeer,  3  Cal.  App.  303,  85  Pae.  138, 
applying  rule  where  residuary  legatee,  who  failed  to  appeal  from 
decree  of  distribution,  sought  to  afterward  show  it  waa  violative  of 
constitutional  provision  against  perpetuities. 

CondiudTeneaa  of  Prior  Dedsloiui  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

Bight  to  Acquire  Title  by  AdTene  PoeaeMlon  to  lands  devoted  to 
public  use.    See  note,  87  Am.  St.  Bep.  779. 

Dedication  of  Streets.    See  note,  139  Am.  St.  Bepw  328. 

Maxim  "Nullum  Temxraa  Occurrit  BegL"  See  note,  101  Am.  St. 
Bep.  170. 

Ejectment.    See  note,  116  Am.  St.  Bep.  73. 

Miscellaneous. — Cited  in  People  ez  rel.  Chandler  t.  Smith  (Cal.),  29 
Pae.   247. 

93  OaL  252-263,  28  Pae.  1068,  DONOHtXE  y.  SaPEBIOB  OOUBT. 

Mandamna  as  Proper  Remedy  against  publie  officers.  See  note, 
98  Am.  St.  Bep.  896. 

93  CaL  253-262,  27  Am.  St.  Bep.  198,  26  Pae.  1099,  28  Pae.  943,  16 
L.  B.  A.  188,  FAT  ▼.  PAOIPIO  IllPBOVEMENT  OO. 

Temporary  Sojourner,  Who  Pays  Board  at  public  inn  by  the  week, 
if  a  guest. 

Approved  in  Holstein  v.  PhillipB,  146  N.  C.  372,  59  S.  E.  1040,  hotel 
was  liable  as  insurer  for  money  and  jewelry  stolen  from  trunk  of 
one  who  entered  aummer  resort  under  arrangement  to  stop  for  in- 
definite time  at  reduced  rate  per  week. 

Who  are  Onests  At  Inn.    See  note,  105  Am.  St.  Bep.  939. 

Fact  That  House  ia  Open  for  the  Public  marks  the  distinction  be- 
tween inn  or  hotel  and  boarding-honse. 

Approved  in  Huraburd  v.  Crawford,  128  Iowa,  745,  106  N.  W.  330, 
place  where  meals  were  served  to  whomsoever  applied  was  a  public 
eating-house. 

Liability  of  Innkeepers  for  Injury  to,  or  loss  of,  guest's  property. 
See  note,  99  Am.  St.  Bep.  583. 

Meaning  of  Expression  "Act  of  God.**  See  note,  129  Am.  St.  Bep. 
458. 

93  OaL  263-266,  28  Pae.  828,  18  Lb  B.  A.  510,  SOUTHEBN  PACIFIO 
B.  B.  00.  ▼.  FEBBI8. 

Ballroad  Oorporation  has  Bight  to  eonstruct  railroad  on  road  ded- 
icated  as  highway. 

Approved  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  3  Cal.  App. 
679,  87  Pae.  31,  reaffirming  rule. 

Bight  of  Ballroad  to  Keep  Tre^paasen  from  track  or  right  of  way. 
See  note,  66  L.  B.  A.  588. 

93  OaL  266-270,  28  Pae  1070,  POWEBS  ▼.  OHABOT. 

Statutory  Undertaking  Beyond  What  la  Bequired  by  statute  ia  to 
that  extent  inoperative. 
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Approved  in  Weldon  y.  Bogers,  154  Cal.  034,  98  Pae.  1071,  applying 
rule  to  undertaking  on  appeal  from  order  refusing  to  vacate  order 
allowing  execution  on  an  old  judgment;  Olsen  v.  Birch,  1  Gal.  App. 
103,  81  Pae.  658,  undertaking  in  twice  the  amount  of  judgment  on 
Appeal  from  judgment  for  certain  sum,  on  foreclosure  of  liens  cm 
steamship,  was  unenforoeable  against  sureties;  Estate  of  McGinn, 
3  Oof.  Prob.  129,  undertaking  on  appeal  in  double  the  amount  of 
costs  from  decree  revoking  probate  of  will  is  without  validity. 

93  CaL  277-283,  28  Pae.  946,  PEOPLE  ▼.  WINTERS. 

Whether  Zaw  hat  Been  Properly  Declared  is  to  be  determined  from 
the  eharge  as  a  whole. 

Beaffii-med  in  People  v.  Besold,  154  Cal.  370,  97  Pae.  874. 

93  OaL  283-288,  28  Pae.  1046,  WETHEBIiT  y.  STRAUS. 

Actual  Fraud,  When  Relied  on,  must  be  alleged  and  proved. 

Approved  in  Hammond  v.  McCoUough,  159  Cal.  649,  115  Pae.  219, 
reaffirming  rule;  Duncan  v.  Duncan,  6  Cal.  App.  408,  92  Pae.  312, 
upholding  rule  in  action  by  wife  to  recover  household  furniture 
sold  by  husband;  Virginia  Timber  etc.  Co.  v.  Glenwood  Lumber  Co., 
5  Cal.  App.  259,  90  Pae.  49,  in  action  for  conversion  of  lumber  sold 
by  plaintiff  to  third  person,  who  transferred  it  to  defendant,  evi- 
dence tending  to  show  sale  was  fraudulent,  was  inadmissible  under 
the  pleadings;  Eaton  v.  Metz  (Cal.),  40  Pae.  948,  in  action  in  claim 
and  delivery,  under  answer  pleading  fraud  generally,  evidence  of 
actual  fraud  was  inadmissible. 

Distinguished  in  Wendling  Lumber  Co.  v.  Glenwood  Lumber  Co., 
153  Cal.  416,  95  Pae.  1031,  in  action  for  conversion  of  personal  prop- 
erty procured  by  fraud,  it  is  unnecessary  to  allege  the  fraud;  Baker 
V.  Baker,  9  Cal.  App.  740,  100  Pae.  894,  where  plaintiff's  cause  of 
action  to  quiet  title  to  property,  of  which  she  had  made  a  deed, 
did  not  rest  upon  fraud,  but  the  necessity  for  proving  fraud  arose 
after  answer. 

Fraudulent  Intent  is  a  Qneation  of  fact  and  not  of  law. 

Approved  in  Roberts  v.  Burr  (Cal.),  54  Pae.  851,  applying  rule 
in  action  to  recover  jewelry  sold  by  firm,  composed  of  father  and 
son,  to  wife  and  mother. 

Transfer  from  Husband  to  Wife  of  Homestead  is  not  per  se  fraudu- 
lent as  against  creditors. 

Approved  in  Nicholdson  v.  Nesbitt,  4  Cal.  App.  588,  88  Pae.  727, 
upholding  conveyance  of  homestead  by  husband  and  wife  to  daughter; 
Yardley  v.  San  Joaquin  Valley  Bank,  3  Cal.  App.  656,  86  Pae.  979, 
where  husband  agreed  to  use  five  hundred  dollars  of  loan  to  pur- 
chase stock  in  name  of  his  wife,  in  consideration  of  execution  by 
her  of  mortgage  on  homestead  to  secure  such  loan,  transaction  was 
not  in  fraud  of  his  creditors. 

In  Action  by  Bailor  Against  Bailee,  latter  cannot  set  up  title  of 
third  person  without  the  consent  of  such  person. 

Approved  in  Bondy  v.  American  Transfer  Co.,  15  Cal.  App.  750, 

115  Pae.  9^,  reaffirming  rule. 

Bailee  Who  Fails  to  Deliver  Deposit  to  bailor  on  demand  must 
show  satisfactory  circumstances  in  defense. 

Approved  in  Cooper  v.  Spring  Valley  Water  Co.,  16  Cal.  App.  27, 

116  Pae.  303,  depositary  who  decides  without   aid   of   court   as  to 
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ownership  of  property  takes  risk  of  having  to  pay  true  owner  its 
value  in  ease  he  has  made  mistake;  Bates  v.  Capital  State  3ank, 
18  Idaho,  435,  110  Pae.  279,  applying  rule  in  action  to  recover  bonds 
deposited  with  bank. 

98  Cal  288-299,  28  Pac.  1046,  SHEEHY  ▼.  MIIXS. 

Property  Set  Apart  for  Use  of  Family  goes  to  widow  and  children 
in  equal  shares. 

Approved  in  Burke  v.  Modern  Woodmen  of  America,  2  Gal.  App. 
613,  84  Pac.  276,  where  mutual  benefit  certificate  was  payable  to 
legal  heirs  of  member,  his  widow,  brothers,  sisters,  nephews  and 
nieces  were   entitled  to  proceeds  in  equal  shares. 

On  Death  of  a  Spouse,  Homestead  selected  from  community  prop- 
erty vests  in  survivor. 

Approved  in  Fisher  v.  Bartholomew,  4  Cal'.  App.  583,  88  Pac.  609. 
title  of  surviving  husband  to  homesteaded  property  of  wife  was  not 
affected  by  order  of  probate  court  authorizing  sale  of  premises. 

Decree  Setting  Apart  Homestead  vests  title  in  party  to  whom 
set  apart. 

Beaffirmed  in  Estate  of  Hayes,  1  Cof .  Prob.  554. 

Bights  of  Children  In  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
49. 

A  Perfect  Title  is  One  Wliich  is  Good  and  valid  beyond  a  reason- 
able doubt. 

Approved  in  Henderson  v.  Beatty,  124  Iowa,  167,  99  N.  W.  718, 
and  Dobson  v.  Zimmerman,  55  Tex.  Civ.  App.  403,  118  S.  W.  240, 
both  reaffirming  rule;  Norris  v.  Hay,  149  Cal.  701,  87  Pac.  383, 
vendee  was  entitled  to  rescind  contract  to  purchase  land  on  dis- 
covering vendor  had  made  prior  contract  to  sell  same  land,  the 
validity  of  which  was  doubtful;  Beed  v.  Sefton,  11  Cal.  App.  91,  103 
Pac.  1097,  bond  to  convey  did  not  destroy  marketability  of  title; 
Pagan  v.  Hook,  134  Iowa,  386,  105  N.  W.  157,  under  contract  to 
convey  by  warranty  deed  and  provide  abstract  showing  good  title 
a  title  by  adverse  possession  was  insufficient. 

93  Cal.  300-316,  28  Pac  1049,  UNDEBHIUi  ▼.  SANTA  BABBABA 
LAND  ETC.  CO. 

Batiflcation  by  Shareholders  of  Acts  of  directors  may  be  presumed 
from  circumstances  of  case. 

Approved  in  Bassett  v.  Fairchild  (Cal.),  61  Pac.  796,  applying  rule 
where  resolution  by  which  stockholders  ratified  payment  to  a  director 
for  services  outside  his  duties  was  a  general  one,  but  objection  was 
made  that  it  included  such  compensation. 

Limitation  om  the  Amount  of  a  Particular  Kind  of  indebtedness 
does  not  apply  to  other  kinds. 

Approved  in  Fidelity  Trust  Co.  etc.  v.  Louisville  Gas  Co.,  118  Ky. 
595,  111  Am.  St.  Bep.  302,  81  S.  W.  929,  provision  in  charter  of  gas 
company  that  it  might  issue  bonds  for  five  hundred  thousand  dollars 
and  execute  mortgage  to  secure  them,  did  not  prevent  it  from  guar- 
anteeing payment  of  one  million  dollars  of  bonds  sold  by  it. 

Copartners  may  Create  Corporation  to  carry  out  their  intentions  as 
to  property  of  firm. 

Approved  in  Baldwin  v.  Miller  k  Lux,  152  Cal.  463,  92  Pac.  1033, 
upholding  rule  where  partnership  was  dissolved  by  death  of  member, 
II  Oal.  NotM— 46 
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and  tenants  in  common  of  the  property  organised  corporation  to 
carry,  on  business  of  late  firm. 

Indebtedneas  Created  by  Corporatloa  in  excess  of  its  subscribed 
capital  stock  is  not  yoid. 

Approved  in  Smith  ▼.  Ferries  etc.  By.  Co.  (Cal.),  51  Pac.  714,  724^ 
issue  of  bonds  in  excess  of  subscribed  capital  stock  of  corporation 
was  not  void;  Bankin  v.  Brewery  k  Ice  Co.,  12  N.  M.  54,  73  Pac. 
613,  applying  rule  in  suit  by  etockholders  to  restrain  majority  of  board 
of  directors  from  ratifying  contracts  which  would  swell  debts  of 
corporation  beyond  amount  of  its  capital  stock. 

Enforceability  of  Loan  to  Private  Corporation  which  has  exceeded 
borrowing  powers.     See  note,  11  L.  B.  A.  (n.  s.)  599.. 

Seal  of  Corporation  Attached  to  Instrument  signed  by  proper  oi&cers 
is  prima  facie  evidence  4)f  its  execution  under  proper  authority. 

Approved  in  Potts  Drug  Co.  v.  Benedict,  156  Cal.  S27,  104  Pac. 
434,  25  L.  B.  A.  (n.  s.)  609,  and  Greve  v.  Echo  Oil  Co.,  8  Cal.  App. 
283,  96  Pac.  907,  both  reaffirming  rule. 

Misnomer  of  Corporation  in  Written  Xnstrament  does  not  necessarily 
invalidate  same. 

Approved  in  Nisbet  ▼.  Clio  Min.  Co.,  2  Cal.  App.  441,  83  Pac.  1080, 
upholding  action  of  court  in  allowing  plaintiff  to  amend  complaint 
so  as  to  correct  name  of  defendant  corporation. 

93  CaL  316-^21,  28  Pac.  960,  B0BIN80K  ▼.  GBESCENT  CITS'  MILL 
ETC.  CO. 

Intervention  is  Proper  by  Any  Person  having  a  claim  or  lien  on 
funds  which  are  the  subject  of  action. 

Approved  in  Paricy  v.  St.  Paul  Invest,  etc.  Society,  110  Minn.  317, 
125  N.  W.  678,  in  action  seeking  money  judgment  for  one  hundred 
and  four  one  thousand  dollar  bonds,  receiver  of  a  loan  association 
was  entitled  to  intervene  as  a  basis  for  action  to  recover  stockholders' 
liability. 

93  Cal.  321-329,  27  Ant  St  Bep.  203,  28  Pac  951,  16  L.  B.  A.  431» 
BOUBM  ▼.  HABT. 

Hie  State  is  not  Liable  for  Tort  committed  by  its  agents. 

Approved  in  Elmore  v.  Fields,  153  Ala.  350,  127  Am.  St.  Bep.  31, 
45  So.  67,  applying  rule  in  action  against  state  charging  warden 
of  state  prison  with  cutting  timber  on  land  adjoining  penitentiary 
grounds. 

Liability  of  8t%t6  for  Negligence  or  misfeasance  of  its  officers. 
See  note,  116  Am.  St.  Bep.  214. 

Wbat  Claims  Constitute  Valid  Demands  against  a  state.  See  note^ 
42    L.  B.  A.  35,  64. 

Suits  Against  the  United  States.    See  note,  96  Am.  St.  Bep.  662. 

Protection  of  Private  Bights  from  Public  Interference.  See  note, 
18  L.  B.  A.  544. 

Appropriations  of  Public  Money.    See  note,  89  Am.  St.  Bep.  815. 

Appropriation  of  Pnbllc  Money  for  Pensions.  See  note,  99  Am.  St. 
Bep.  995. 

93  CaL  329-362,  28  Pac  1063,  8CHULTZ  T.  IfcLEAN. 

Where  One  of  Two  Innocent  Persons  most  Suifer  by  fraud  of  a 
third,  he  by  whose  negligence  it  happened  must  be  the  sufferer. 
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ApproTed  in  Conklin  r.  Benson,  159  Gal.  793,  116  Pae.  38,  equities 
of  innocent  purchaser  of  land  must  be  proteeted,  though  injury  be 
done  to  party  who  has  been  imposed  upon  or  defrauded  by  her  agent 
or  original  grantee;  Wilcoz-Rose  Construction  Go.  t.  Evans,  9  Cal. 
App.  121,  98  Pae.  84,  where  agent  is  inrested  with  apparent  authority 
to  dispose  of  property  and  use  materials  and  labor  of  principal, 
redress  for  wrongful  aet  of  agent  will  be  denied  against  innocent 
third  person;  United  States  y.  Conklin,  169  Fed.  184,  grantors  of 
land  to  United  States  in  exchange  for  lieu  land  cannot  take  ad- 
yantage  of  fraud  practiced  on  them  in  conveying  the  land  exchanged 
as  against  the  United  States. 

^distinguished  in  Raymond  y.  Glover  (Gal.),  37  Pae.  774,  where 
agent  forliale  of  land  intrusted  to  deliver  deed  to  vendee  on  execu* 
tion  of  purchase  money  note  and  mortgage  fraudulently  took  note 
and  mortgage  in  his  own  name,  there  was  no  valid  delivery  of  deed. 

Miscellaneous. — Gited  in  Schultz  v.  McLean  (Gal.),  28  Pae.  1060. 

93  Cal.  366-370,  28  Pae.  953,  OBOOKEB  ▼.  BENTON. 

Appurtenances.    See  note,  81  Am.  St.  Bep.  769. 
Transfer  of  Bight  to  Use  Water  for  Irrigation.    See  note,  65. L. 
B.  A.  410. 

93  Cal.  371-372,  28  Pae.  1060,  WELCH  ▼.  MOHB. 

Liability  of  Hirer  Drlying  Team  where  not  hired  to  go.  See  note, 
26  L.  B.  A.  367. 

93  CaL  372-375,  28  Pae.  934,  EBEL  ▼.  CHANDLER. 

Miscellaneous. — Cited  in  Lovejoy  y.  Chandler,  93  Gal.  376,  28  Pae* 
935. 

93  Cal.  377-380,  28  Pae.  1061,  PEOPLE  ▼.  WILSON. 

Beqalrement  of  Code  That  Order  holding  defendant  be  indorsed 
upon  deposition  may  be  regarded  as  directory. 

Approved  in  People  v.  Sacramento  Butchers'  Assn.,  12  Gal.  App. 
479,  480,  107  Pae.  716,  upholding  filing  of  information  by  district 
attorney  though  order  of  commitment  was  not  indorsed  upon  com- 
plaint or  depositions  taken  by  magistrate. 

Order  Holding  Defendant  to  Answer  for  publie  offense,  made  after 
preliminary  examination  by  magistrate,  is  necessary  to  sustain  in- 
formation. 

Approved  in  People  v.  Siemsen,  153  Cal.  389,  390,  95  Pae.  864, 
upholding  rule  where  it  was  claimed  information  was  filed  before 
order  holding  defendant  had  been  signed. 

93  Cal.  380-384,  28  Pftc.  1062,  LOS  ANOELES  COXTNTT  ▼.  8UPEBI0B 
COUBT. 

Power  of  Court  to  Beqnlre  Sheriff  to  furnish  suitable  eourtrooms 
is  limited  to  express  language  of  statute. 

Approved  in  Falconer  v.  Hughes,  8  Cal.  App.  56,  96  Pae.  20,  court 
could  not  legally  give  its  directions  to  person  other  than  sheriff 
before  calling  on  him  to  execute  its  directions. 

Power  of  Courts  to  Prorlde  Necessary  Places  and  equipment  for 
their  business.    See  note,  22  L.  B.  A.  399. 
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93  Cal.  884-392,  28  Pac.  1063,  SiALCNE  ▼.  Bia  FLAT  aBAVEL 
MIN.   CO. 

It  iB  the  Bight  of  Traaaf erea  to  prosecute  or  defend  action  in  name 
of  original   party. 

Approved  in  Leslie  v.  Gibson,  80  Kan.  510,  133  Am.  St.  Bep.  219, 
103  Pac.  117,  one  who  holds  title  nnder  conveyance  after  judgment 
in  suit  to  quiet  title  may  move  to  open  judgment;  Sykes  v.  Beck,  12 
K.  D.  252,  96  N.  W.  846,  upholding  prosecution  of  appeal  by  pur- 
chaser pendente  lite,  in  name  of  original  defendant. 

Bight  to  Appeal  aa  %  Party  interested  or  injured.  See  note,  119 
Am.  St.  Bep.  762. 

Who  may  Proceed  to  Set  Aside  Jndgmente  against  other  parties. 
See  note,  54  L.  B.  A.  767. 

Availability  to  Privies  of  Remedy  of  party  to  open  default  judg- 
ment.    See  note,  26  L.  B.  A.   (n.  s.)    1066. 

Delay  of  Mail  or  Train  or  Lobs  of  Mail  as  accident  or  surprise  for 
which  default  judgment  may  be  set  aside.  See  note,  30  L.  B.  A. 
(n.s.)   741. 

93  Cal.  393-394,  29  Pa<i.  70,  BYBNES  V.  MOOBB. 

Unless  It  is  Clear  the  Evidence  will  not  justify  a  recovery,  it  is 
error  to  grant  a  nonsuit. 

Approved  in  Estate  of  Chevallier,  159  Cal.  168,  113  Pac.  133,  up- 
holding granting  of  nonsuit  where  evidence  presented  by  contestant 
of  will  would  not  have  supported  verdict  in  her  favor. 

What  Constltates  Immediate  Delivery  and  actual  change  of  pos- 
session must  be  determined  from  the  particular  facts  of  the  case. 

Approved  in  Cameron  v.  Calberg  (Cal.),  31  Pac.  530,  reaffirming 
rule;  Bosenberg  Bros.  A  Co.  v.  Boss,  6  Cal.  App.  760,  93  Pac.  286, 
evidence  showed  delivery  and  actual  and  continued  change  of  pos- 
session  of  crop  of  prunes;  Castle  v.  Sibley,  1  Cal.  App.  651,  82  Pac. 
1068,  in  action  to  recover  proceeds  of  property  levied  on,  evidence 
was  sufficient  to  sustain  the  findings  as  to  sale  by  judgment  debtor. 

93  Cal.  396-400,  29  Pac  68,  BOIiIJNS  V.  WBIGHT. 

Legislature  may  Make  Tax  Deed  conclusive  as  to  things  in  their 
nature  nonessential. 

Approved  in  Bank  of  Lemoore  v.  Fnlgham,  151  Cal.  240,  90  Pac.  938, 
omission  of  statement  "sold  for  taxes**  and  date  of  sale,  on  tax  bills 
subsequent  to  sale  for  taxes  did  not  violate  rights  of  taxpayer. 

Becital  of  Matters  Bequired  to  be  Becited  in  tax  deeds  is  prima 
facie  evidence  of  their  truth. 

Approved  in  Griggs  v.  Hartzoke,  13  Cal.  App.  433,  109  Pac.  1105, 
reaffirming  rule;  Gibson  v.  Smith,  24  8.  D.  527,  124  N.  W.  739,  where 
tax  deed  regular  on  its  face  showed  the  land  mentioned  was  sold 
in  bulk,  evidence  attempting  to  show  irregularity  in  mode  of  selling 
the  land  was  incompetent. 

Legislature  cannot  by  Subsequent  Statute  import  new  terms  into 
a  sale. 

Approved  in  Solis  v.  Williams,  205  Mass.  356,  91  N.  E.  150,  Statutes 
of  1905,  chapter  325,  section  3,  extending  time  for  redemption  from 
tax  sale,  applies  only  to  sales  after  its  passage. 

Applicability  to  Past  Tax  Sales  of  statute  eliminating  or  requiring 
notice  of  expiration  of  redemption  period.  See  note,  10  L.  B.  A. 
(n.s.)  819. 
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93  CaL  401-406,  29  Pac.  60,  FAIBOHILD  ▼.  WAIJi. 

Mandunm  will  not  Lie  to  control  the  determination  of  a  tribunal 
intended  to  be  final. 

Approved  in  Van  Yleck  v.  Board  of  Dental  Examiners  (Cal.)^  48 
Pac.  225,  applying  rule  in  proceeding  against  state  board  of  dental 
examiners  to  compel  issuance  of  certificate  to  practice  dentistry. 

93  Cal.  407-410,  28  Pac.  1066^  OHAUVET  ▼.  HILL. 

lAnds  Lying  Beyond  Watexahed  of  a  Stream  are  not  entitled  to 
be  considered  riparian  to  it. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  330,  88 
Pac  980,  11  Ii.  B.  A.  (n.  s.)  1062,  land  not  within  watershed  of 
river  is  not  riparian  thereto  though  it  be  part  of  entire  tract  which 
extends  to  river. 

What  JB  Biparlaa  Land.    See  note,  11  L.  B.  A.  (n.  s.)  1063. 

Biparian  Owner  cannot  Bightfnlly  Divert  Water  beyond  water- 
shed of  stream. 

Approved  in  Crawford  Co.  ▼.  Hathaway,  67  Neb.  353,  108  Am,  St. 
Bep.  647,  93  N.  W.  790,  60  L.  B.  A.  889,  and  McCarter  v.  Hudson 
County  Water  Co.,  70  N.  J.  Eq.  708,  118  Am.  St.  Bep.  754,  65  Atl. 
495,  both  reaffirming  rule;  Clements  v.  Land  etc.  Co.,  36  Tex.  Civ. 
App.  345,  82  S.  W.  668,  upper  owner  had  no  right  to  convey  waters 
of  stream  to  nonriparian  lands,  though  lower  owner's  present  needs 
are  unaffected. 

Belative  Bights  of  State  and  Biparian  Owner  in  navigable  watera 
See  note,  127  Am.  St.  Rep.  56. 

93  OaL  411-414,  28  Pac.  1041,  OBIESS  ▼.  STATE  INVESTMENT  CO. 

All  Orders  in  Proceedinga  for  New  Trial  which  finally  dispose  of 
the  motion  are  appealable  as  special  orders  after  judgments. 

Approved  in  Freeman  ▼.  Brown,  4  Cal.  App.  109,  87  Pac.  205,  re- 
affirming rule;  People  v.  Walker  (Cal.),  61  Pac.  800,  order  overruling 
motion  to  correct  minutes  of  court,  made  after  judgment  became 
final,  was  not  appealable. 

93  Oal.'  414-420,  28  Pac.  1067,  HUGHES  ▼.  EWINO. 

Creation  and  Alteration  of  School  Diatricta  is  within  control  of 
legislature. 

Approved  in  Allen  ▼.  Bakersfield,  157  Cal.  726,  109  Pac.  489,  re- 
affirming rule;  Potter  v.  Santa  Barbara,  160  Cal.  356,  116  Pac.  1103, 
legislature  has  power  to  create  highway  districts  by  giving  only 
such  persons  as  it  may  think  best  an  opportunity  to  be  heard;  Pass 
School  Dist.  V.  Hollywood  Dist.,  156  Cal.  418,  105  Pac.  123,  "26  L.  B. 
A.  (n.  s.)  485,  by  legal  annexation  of  land  of  school  district  to  city, 
it  became  a  part  of  city  school  district. 

School  District  ia  a  Corporation  of  quasi  municipal  character. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  805,  91  Pac.  744,  agricultural  association  formed  under  act  divid- 
ing state  into  agricultural  districts  is  a  public  corporation;  Ix>»  Angeles 
School  Dist.  T.  Longden,  148  Cal.  382,  83  Pac.  247,  fact  that  terri- 
torial limits  of  school  district  are  coterminous  with  those  of  city  does 
not  affect  its  identity  as  a  corporate  entity. 

Where  Change  in  Bonndariea  of  School  District  takes  place,  trans- 
ferred territory  is  not  liable  for  obligations  of  old  corporation. 
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Appravcd  in  Prankish  v.  Goodrich,  157  Cal.  615,  617,  108  Pac.  685, 
686,  ontside  territorj  belonging  to  school  district,  dn  being  included 
within  boundaries  of  city,  became  taxable  in  latter's  school  district 
only. 

93  OaL  421-426,  29  Pac.  34,  SMITH  ▼.  McDEBMOTT. 

Sectioii  of  Idb^  and  Slander  Act  requiring  plaintiff  to  file  under- 
taking for  costs  is  constitutional. 

Approved  in  Carpenter  v.  Ashley,  16  Cal.  App.  309,  116  i?ac.  986, 
in  action  for  slander,  successful  defendant  is  entitled  to  reasonable 
attorney's  fee  as  an  item  of  his  costs;  Skrocki  ▼.  Stahl,  14  Cal.  App. 
8,  110  Pac.  960,  counsel  fee  is  allowed  as  costs  to  party  that  prevails 
in  action;  Gaffey  v.  Mann,  5  Cal.  App.  714,  91  Pac.  173,  upholding 
rule  where  constitutionality  of  act  in  allowing  attorneys'  fees  to 
prevailing  party  was  attacked. 

Jurisdiction  of  Court  in  Action  for  slander  does  not  depend  upon 
filing  of  suf&cient  undertaking  at  time  suit  is  commenced. 

Approved  in  Becker  v.  Schmidlin,  153  Cal.  671,  672,  96  Pac.  280, 
281,  application  of  plaintiff  to  file  new  undertaking  in  lieu  of  de- 
fective one  should  have  been  granted. 

Where  Inconsistent  Laws  are  Enacted  at  same  session  of  legisla- 
ture, the  one  last  adopted  prevails. 

Approved  in  County  of  Trinity  v.  County  of  Mendocino,  151  Calj 
^4,  90  Pac.  687,  act  of  March  30,  1872,  providing  for  establishment 
of  boundary  lines  between  counties,  prevails  over  code  provisions 
inconsistent  therewith. 

Act  Applicable  to  All  Pemons  within  the  same  class  is  not  un- 
constitutional. 

Approved  in  In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  upholding 
Penal  Code,  section  246,  providing  death  penalty  in  case  of  assault 
with  deadly  weapon  by  life  convicts. 

93  OaL  427-445,  26  Pac.  597,  29  Pac.  61,  PE0PI£  ▼.  McNULTY. 

Bepealed  Statute  may  be  Kept  in  Poree  by  permanent  saving  clause 
in  general  body  of  the  law. 

Approved  in  The  Queen  y.  Ah  Hum,  9  Haw.  100,  applying  rule 
where  law  prescribing  punishment  for  crime  charged  had  been 
amended  after  conviction  and  before  sentence;  Heath  v.  State,  173 
Ind.  298,  90  N.  £.  311,  amended  statute  relating  to  rape  upon  female 
child  was  not  repealed  by  amending  act;  State  v.  Rooney,  12  N.  D. 
158,  95  N.  W.  518,  statute  under  which  defendant  was  sentenced 
for  murder  was  not  ex  post  facto,  though  passed  after  his  conviction. 

Distinguished  in  State  v.  Smith,  56  Or.  27,  107  Pac.  982,  in  prosecu- 
tion for  assault  and  robbery,  penalty  provided  in  act  in  force  at 
time  of  commission  of  offense  was  repealed  by  act  in  force  at  date 
of   trial. 

Statute  Amending  a  Section  "so  as  to  read"  repeals  all  contained 
therein  not  re-enacted. 

Approved  in  Sandoval  v.  County  Commrs.  of  Bernalillo  County,  13 
K.  M.  545,  86  Pac.  429,  section  5,  chapter  108,  page  205,  Laws  of 
1901,  effectually  repealed  section  4155    of  Compiled  Laws  of  1897. 

Implied  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Rep.  282. 

It  Is  not  Necessary  t6  Allege  in  Indictment  that  the  person  mur- 
dered was  a  human  being. 
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ApproTad  in  People  ▼•  Gilbert,  199  N.  Y.  27,  92  N.  B.  91,  re- 
affirming rale;  Fooshee  y.  State,  3  Okl.  Gr.  680,  108  Pac.  559,  up- 
holding indictment  alleging  defendant  did  "kill  and  murder  one 
Luther  Ford." 

Burden  Is  iqwn  One  Belying  on  insanity  as  a  defense  to  show  it 
by  a  preponderance  of  eYidenee. 

Reaffirmed  in  People  y.  Willard,  150  Cal.  552,  89  Pac.  128. 

Presumption  and  Burden  of  Proof  as  to  Sanity.  See  note,  S6  L. 
B.  A.  722,  727. 

Measure  of  Proof  of  Insanity  In  Criminal  Oases.  See  note,  39  L. 
B.  A«  739. 

93  OaL  445-461,  29  Pac.  64,  PEOPI.E  v.  SBOTH. 

Position  of  Parties  at  Time  of  shooting  is  not  a  proper  subjeet 
for  opinion  testimony. 

Approved  in  People  y.  Heacoek,  10  Cal.  App.  454,  102  Pac.  544, 
where  the  issue  was  whether  death  was  caused  by  act  of  accused 
or  was  result  of  a  fall,  admission  of  testimony  of  physician  as  to 
whether  wounds  were  result  of  fall  was  prejudicial  error;  People  y. 
Fossetti,  7  Cal.  App.  632,  95  Pac.  386,  where  purpose  of  question  was 
to  show  jury  position  of  wound  and  course  taken  by  bullet,  it  was 
properly  allowed;  Price  y.  United  States,  2  Okl.  Cr.  451,  139  Am. 
St.  Rep.  930,  101  Pac.  1037,  it  was  error  to  permit  experts  to  giye 
opinion  as  to  position  of  arm  of  deceased  at  time  he  was  shot. 

93  Oal.  452-458,  27  Am.  St.  Bep.  207,  28  Pac  1068,  MOBRILL  T. 
NIQHnNGAI^E. 

Contract  WMch  Essentially  Violates  Morality  or  public  policy  is 
Yoid. 

.  Approved  in  McCowen  y.  Pew,  153  Cal.  741,  96  Pac.  896,  21  L.  R. 
A.  (n.  8.)  800,  applying  rule  in  action  on  contract  giving  an  option 
to  purchase  certain  lands  as  an  inducement  to  building  of  a  lino 
of  railroad  between  certain  points;  Murray  Showcase  etc.  Co.  y. 
Sullivan,  15  Cal.  App.  478,.  115  Pac.  260,  where  president  of  cor- 
poration told  manager  unless  certain  shortage  was  paid  he  would 
rely  on  his  bond  to  collect  amount  due,  this  was  not  a  threat  of 
arrest  invalidating  notes  given  in  settlement  of  shortage;  Van  Valken- 
burgh  y.  Oldham,  12  Cal.  App.  575,  108  Pac.  43,  in  proceedings  to 
foreclose  mortgage,  evidence  failed  to  show  mortgage  was  procured 
by  fraud,  undue  influence  or  misrepresentations. 

Validily  of  Contracts  to  Stifle  Criminal  Prosecution.  See  note,  139 
Am.  St.  Rep.  742. 

Contracts  Procured  by  Threats  to  Prosecute  a  Belative.  See  note, 
26  L.  R.  A.  51. 

93  CaL  459-465,  29  Pac.  36,  IN  BE  BXTBTON. 

Superior  Court  Sitting  in  Probate  has  jurisdiction  of  every  matter 
necessary  in  the  proceeding. 

Approved  in  Estate  of  Warner,  6  Oal.  App.  366,  92  Pac.  193,  up- 
holding jurisdiction  of  probate  court  to  determine  question  raised 
in  contest  by  son  of  widow's  right  to  letters,  because  of  her  ante- 
nuptial contract  waiving  right  to  succeed,  but  which  she  claimed 
was  procured  by  fraud;  In  re  Burton,  5  Cof.  Prob.  238,  where  superior 
court  of  San  Diego  county  had  exclusive  jurisdiction  of  estate,  su- 
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perior  court  of  San  Francisco  has  no  jurisdiction  to  set  aaide  or  re- 
view its  orders. 

Decree  of  Probate  Oourt  is  Ko  Bar  to  action  hj  one  not  an  heir 
or  party  to  the  proceedings. 

Approved  in  Coats  t.  Harris,  9  Idaho,  468,  75  Pac.  245,  246,  re- 
affirming rule;  Cooley  v.  Miller  ft  Lux,  156  Cal.  516,  105  Pac.  983, 
claim  of  successor  of  grantee  of  heirs  was  not  barred  hj  deeree  of 
distribution  made  after  grant. 

98  Oal.  465-476,  29  Pac.  66,  SAK  FBAKCI8GO  ▼.  FENNIE. 

TTncertalntiee  or  Ambiguities  not  Properly  BalMd  in  trial  court  are 
waived. 

Approved  in  Mini  v.  Mini  (Cal.),  45  Pac.  1044,  in  absence  of  special 
demurrer,  general  allegation  as  to  property  of  plaintiff  in  complaint 
for  divorce  was  sufficient  foundation  for  evidence  of  definite  de- 
ecription;  Los  Angeles  v.  Olassell,  4  Cal.  App.  46,  87  Pac.  242,  com- 
plaint in  action  by  city  to  recover  taxes  was  in  the  form  required 
by  statute;  West  v.  Johnson,  15  Idaho,  689,  99  Pac.  711,  complaint 
in  action  for  accounting  and  damages  was  sufficient  to  support  the 
judgment;  Hollister  v.  State,  9  laaho,  660,  77  Pac.  341,  upholding 
complaint  not  free  from  criticism,  in  condemnation  proceedings. 

93  Cal.  476-490,  29  Pac.  26,  PEOPLE  ▼.  BBUOOY. 

Question  of  Degree  of  Crime  is  exclusively  for  jury. 

Approved  in  People  v,  Jones,  160  Cal.  367,  117  Pac.  180,  instruction 
that  an  assault  or  even  a  blow  will  reduce  crime  of  party  kiUing 
from  murder  to  manslaughter  is  erroneous;  People  v.  Machuca,  158 
Cal.  64,  109  Pac.  887,  refusing  to  disturb  jury's  determination  of 
degree  of  homicide  in  prosecution  for  murder,  where  there  was  evi- 
dence to  support  it. 

To  Justify  Homicide  There  most  be  a  Necessity,  actual  or  apparent. 

Approved  in  People  v.  Davis  (Cal.),  36  Pac.  98,  reaffirming  rule; 
People  V.  Webster,  13  Cal.  App.  353,  109  Pac.  639,  where  court  had 
charged  accused  had  a  right  to  act  on  apparent  necessity,  instruction 
on  "absolute  necessity"  was  not  prejudicial;  People  v.  Cyty,  11 
Cal.  App.  709,  710,  106  Pac.  261,  discussing  instructions  raising  ques- 
tion as  to  obligation  of  person  assailed  to  consider  question  of  retreat; 
Wilson  V.  Territory,  7  Ariz.  51,  60  Pac.  698,  instructions  as  a  whole 
set  forth  defendant's  right  to  act  upon  appearances. 

Charge  of  Court  must  be  Construed  in  the  light  of  common  under- 
standing. 

Approved  in  People  v.  Dole  (Cal.),  51  Pac.  946,  applying  rule  to 
use  of  disjunctive  in  charge  that  defendant  was  guilty  of  forgery  if 
he  aided,  abetted,  or  assisted  in  commission  of  crime;  People  v.  Buef, 
14  Cal.  App.  613,  114  Pac.  69,  where  court  gave  specific  instructions 
on  the  material  questions,  reading  of  code  sections  did  no  harm; 
Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App.  139,  84  Pac.  423, 
instructions  given  in  action  by  owner  of  irrigation  ditch  for  injuries 
thereto  by  tenant  in  possession  were  not  contradictory;  Cleveland 
etc.  B.  B.  Co.  V.  Miller,  165  Ind.  387,  74  N.  B.  511,  applying  rule  in 
action  for  personal  injuries  to  charge  given  on  right  to  recover  for 
shortening  of  life. 

Heat  of  Passion  WMcb  will  Mitigate  or  reduce  degree  of  homicide. 
See  note,  5  L.  B.  A.  (n.  s.)  811. 
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Staadpoint  of  Detanuinatioii  as  to  Danger  and  necessity  to  kill  la 
self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  542. 

93  Oal.  490-492,  29  Pac  57,  247,  PEOPLE  ▼.  SMITH. 

Qnestion  Onco  Determinod  cannot  Again  be  litigated  between  same 
parties. 

Approved  in  State  v.  Savage,  64  Neb.  700,  90  N.  W.  901,  where 
right  of  state  to  oust  board  of  fire  and  police  commissioners  had  been 
tried  and  determined,  judgment  rendered  was  bar  to  another  suit  for 
same  purpose. 

Municipal  Power  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  MO. 

93  Oal.  493-496,  27  Am.  St  Eep.  212,  29  Pac.  119,  BYEB6  ▼.  LOCKE. 

Agreenient  to  Share  in  Profits  of  contemplated  sale  of  real  estate 
need  not  be  in  writing. 

Approved  in  Hicks  v.  Post,  154  Cal.  27,  96  Pac.  880,  contract  by 
which  owner  of  land  gave  other  partj  exclusive  right  to  sell  for  a 
compensation  to  be  measured  by  price  realized  gave  latter  no  inter- 
est in  the  land;  Jones  v.  Patrick,  140  Fed.  406,  applying  rule  to  ver- 
bal agreement  by  which  the  parties  were  to  co-operate  in  finding  pur- 
chasers at  advanced  price  for  property  on  which  one  held  option 
bond  and  to  share  in  profits;  Weltner  v.  Thurmond,  17  Wyo.  301,  129 
Am.  St.  Bep.  1113,  98  Pac.  598,  where  land  was  conveyed  in  payment 
of  mortgage  debt  and  mortgagees  agreed  if  property  was  sold  for 
more  than  their  claim  to  pay  surplus  to  mortgagor,  such  contract 
created  express  trust. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Bep.  244.  * 

Agreement  of  Vendee  of  Bealty  to  Divide  Proceeds  of  resale  with 
vendor,  as  affected  by  statute  of  frauds.  See  note,  8  L.  B.  A.  (n.  s.) 
1138. 

Recital  of  Money  Consideration  in  Deed  as  contractual.  See  note, 
68  L.  B.  A.  926. 

98  Cal.  497-600,  29  Pac.  50,  BABMHAET  ▼.  FULEEBTH. 

Witness  may  be  Examined  as  to  intent  with  which  he  acted,  where 
that  intent  is  material. 

Approved  in  Fanning  v.  Green,  156  Cal.  285,  104  Pac.  311,  where 
husband  purchased  property  with  community  funds  and  directed  con- 
veyance to  be  made  to  his  wife,  evidence  that  he  never  intended  to 
make  gift  of  same  to  his  wife  was  competent;  Walker  v.  Ghanslor, 
153  Cal.  125,  126  Am.  Bt.  Bep.  61,  94  Pac.  609,  17  L.  B.  A.  (n.  s.)  455, 
in  action  for  damages  for  forcible  exclusion  of  persons  in  possession 
of  oil  lands  as  adverse  claimants,  evidence  as  to  title  and  other  mat- 
ters bearing  on  intention  was  relevant;  Bertelsen  v.  Bertelsen,  7  Cal. 
App.  261,  94  Pac.  81,  in  action  to  establish  trust  in  real  property  pur- 
chased with  plaintiff's  money,  court's  refusal  to  permit  plaintiff  to 
testify  as  to  his  intent  in  giving  the  money,  and  permitting  defend- 
ant to  retain  title,  was  error,  but  harmless. 

Bight  of  One  to  Testify  as  to  His  Intent.  See  note,  23  L.  B.  A. 
(n.  s.)  373,  888,  390. 

93  Cal.  502^05,  29  Pac.  120,  BIX  v.  HOBSTMANN. 

Necessity  of  Color  of  Title  not  Expressly  Made  a  condition  by  stat- 
ute in  adverse  possession.    See  note,  15  L.  B.  A.  (n.  a.)  1195. 
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OS  OaL  606-512,  20  Pae.  121,  BOSENTHAL  ▼.  McMAMir. 

Judgment  WUdi  Does  net  Determine  Merlti  of  action  is  no  bar  to 
subsequent  suit. 

Approved  in  Dollar  ▼.  International  Banking  Corp.,  13  Cal.  App. 
339,  109  Pac.  502,  where  findings  in  a  second  consular  action  were 
conclusive  upon  neither  party,  the  judgment  of  dismissal  was  without 
prejudice  to  new  action;  State  v.  District  Court,  13  N.  D.  220,  100  N. 
W.  250,  in  action  for  removal  of  sheriff  from  oflSce,  judgment  of  dis- 
missal did  not  bar  further  proceedings. 

Diamlssals  UHder  Section  681,  Ck>de  of  CItU  Pxocednro,  are  with- 
out prejudice  to  a  new  action. 

Approved  in  Bickey  Land  etc.  Go.  v.  Glader,  153  Cal.  180,  94  Pac. 
769,  under  facts  presented,  court  abused  its  discretion  in  dismissing 
action  for  failure  to  enter  judgment  within  six  months;  Keihaus  v. 
Morgan  (Cal.),  45  Pac.  256,  motion  to  dismiss  for  failure  to  enter 
judgment  within  six  months  was  unauthorized  where  neither  party 
was  entitled  to  demand  entry  of  judgment  at  time  of  motion;  Jones 
V.  Ckalfant  (Cal.),  31  Pac.  258,  subdivision  6  of  section  581,  Code  of 
Civil  Procedure,  does  not  confer  an  absolute  right;  Hubbard  v.  Supe- 
rior Court,  9  Cal.  App.  171,  98  Pac.  396,  court  had  jurisdiction  to  pro- 
ceed with  trial,  though  summons  issued  out  of  justice's  eonrt  was  not 
served  and  returned  within  three  years  after  action  was  commenced; 
Hall  V.  Justice's  Court,  5  Cal.  App.  138,  89  Pac.  871,  failure  to  exe- 
cute ministerial  duty  in  proper  time  did  not  devest  justice's  eourt  of 
jurisdiction* 

03  Cal.  616-618,  20  Pae.  123,  PBOFLE  ▼.  80OTT. 

Failure  of  Court  to  Instruct  That  Defendant  might  be  found  guilty 
of  simple  assault  is  not  error,  where  evidence  shows  graver  offense. 
Beaffirmed  in  People  v.  Davis  (Cal.),  36  Pae.  98. 

03  CaL  518-619,  20  Pac.  40,  PEOPLE  ▼.  AHEBN. 

In  Absence  of  Bequest  for  Instmdion  defining  ''reasonable  doubt," 
eourt  is  not  required  to  define  it. 

Beaffirmed  in  Smith  v.  State,  17  Wyo.  490,  101  Pac.  850. 

Miscellaneous. — Cited  in  People  v.  Ahern  (Cal.),  29  Pac.  49. 

08  CaL  610-^30,  29  Pac.  124,  KIBMAK  ▼.  HUNNEWILL. 

Insnfflciency  of  Facts  Found  to  Support  the  judgment  can  only  be 
considered  on  appeal  from  the  judgment. 

Approved  in  Hayford  v.  Wallace  (Cal.),  46  Pac.  302,  and  Cargnani 
▼.  Cargnani,  16  Cal.  App.  99,  116  Pac.  307,  both  reaffirming  rule. 

Abandonment  or  Lobs  of  Bights  of  Prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  266.    ^ 

03  Cal.  532-535,  20  Pac  225,  CBOCKEB  ▼.  FIELD'S  BISCUIT  ETC. 
CO. 

The  PaJMing  of  Title  to  Personal  Property  sold  is  governed  by  the 
intention  of  the  parties. 

Approved  in  Grange  v.  Farmers'  Union  etc.  Co.,  3  Cal.  App.  524, 
86  Pac.  617,  where  conduct  of  parties  showed  intention  to  transfer 
title  to  grain  at  time  of  shipment,  act  of  bankrupt  consignee  in  re- 
delivering shipping  receipts  could  not  reinvest  shipper  with  title. 
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93  Cal.  536-637,  29  Pac.  126,  PBOPU!  ▼.  ABTRX7B. 

If  Evidence  Piese&ts  an  Issae  of  Fact  for  determination  of  jury, 
verdict  will  not  be  disturbed. 

Approved  in  State  v.  Burke,  11  Idaho,  426,  83  Pae.  229,  230,  utter 
absence  of  evidence  in  this  case  connecting^  defendant  with  commis- 
sion of  offense  makes  a  new  trial  necessary. 

Wl&ore  U.-liere  is  a  Substantial  Conflict  in  the  evidence  on  material 
issues,  a  new  trial  will  not  be  granted. 

Approved  in  Morrow  v.  Matthew,  10  Idaho,  433,  79  Pac.  200,  apply- 
ing rule  in  action  to  enforce  "grubstake^'  agreement  to  recover  inter- 
est in  mining  claims. 

Admissibility  in  Criminal  Trial  of  testimony  given  upon  prelim- 
inary examination  by  witnesses  not  available  at  trial.  See  note,  25 
L.  B.  A.  (n.  s.)  872. 

93  CaL  538-551,  27  Am.  St.  Bep.  216,  29  Pac.  126,  MABTSVILLE 
EIJSCTBIC  LIGHT  ETC.  CO.  v.  JOHNSON. 

Agreement  of  Subscription  to  Stock  in  unincorporated  company  is 
made  solely  for  benefit  of  corporation. 

Approved  in  Horseshoe  Pier' etc.  Co.  v.  Sibley,  157  Cal.  447,  108 
Pac.  309,  where  person  contracted  with  trustee  to  buy  stock  in  pro- 
posed corporation,  corporation  was  entitled  to  sue  thereon  without 
formal  assignment  from  trustee;  Auburn  Opera  House  etc.  Assn.  v. 
Hill  (Cal.),  32  Pac.  588,  upholding  right  of  corporation  to  maintain 
action  for  subscription  of  stock  as  contained  in  prospectus. 

In  Bilateral  Contracts^  the  promise  of  each  party  it  sufficient  con- 
sideration for  promise  of  the  other. 

Approved  in  Shelby  Co.  By.  Co.  v.  Crow,  137  Mo.  App.  465,  119 
S.  W.  436,  applying  rule  in  action  to  enforce  liability  of  stockholder 
who  had  signed  only  preliminary  subscription  paper,  but  who  had 
not  otherwise  subscribed  for  stock. 

Contract  of  Subscribers  to  Pay  their  subscription  in  a  certain  man- 
ner is  valid,  and  binding  upon  them. 

Approved  in  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  197, 
81  Pac.  1032,  by  signing  by-laws  providing  for  enforcement  of  unpaid 
calls  by  action,  stockholders  waived  right  to  insist  corporation  levy 
assessments  therefor. 

Nature  and  Validity  of  Subscription  agreement  to  corporate  stock. 
See  note,  136  Am.  St.  Bep.  738,  746. 

93  Cal.  555-558,  29  Pac.  232,  OLAJJSEN  ▼.  MEISTEB. 

Time  to  Commence  Action  for  recovery  of  money  cannot  be  ex- 
tended by  alleging  facts  showing  right  to  equitable  relief. 

Approved  in  Banks  v.  Stockton,  149  Cal.  602,  603,  87  Pac.  84,  up- 
holding rule  in  suit  for  decree  adjudging  mortgage  executed  by 
guardian  to  be  valid  lien  on  interest  of  wards  in  property  mortgaged. 

93  Cal.  558-564,  27  Am.  St.  Bep.  223,  29  Pac  234,  15  !•.  B.  A.  475, 
STEPHENSON  ▼.  SOUTHEBN  PACIFIC  CO. 

Master  is  not  Besponsible  for  Act  of  servant  done  without  refer- 
ence to  service  for  which  he  was  employed. 

Approved  in  Louisville  etc.  B.  B.  Co.  v.  Gillen,  166  Ind.  324,  76  N. 
£.  1059,  in  action  by  servant  for  injuries  resulting  from  use  of  de- 
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feetive  tool  bj  another  serrant,  complaint  failing^  to  show  act  of 
other  servant  was  in  line  of  his  duty  was  insufficient. 

Disapproved  in  Alsever  v.  Minneapolis  etc.  B.  B.  Co.,  115  Iowa,  347, 
88  N.  W.  M4,  company  liable  for  act  of  engineer,  who,  by  blowing 
off  steam  in  order  to  frighten  children,  caused  child  to  fall  and 
break  her  leg;  dissenting  opinion  in  Stewart  v.  Cary  Lumber  Co., 
146  N.  C.  99,  59  8.  E.  557,  majority  holding  railroad  liable  for  actual 
damages  resulting  from  unnecessary  blowing  of  whistle  by  engineer 
for  purpose  of  frightening  mule,  but  not  for  exemplary  damages. 

Doctrine  of  Bespondaat  Superior.    See  note,  83  Am.  St.  Bep.  230. 

Liability  of  Principal  for  Unautliorized  Acts  of  Agent.  See  note, 
88  Am.  St.  Bep.  796." 

Civil  Besponaiblllty  for  Wrongful  or  Negligent  Act  of  servant  or 
agent  toward  one  not  austaining  contractual  relation.  See  note,  27 
L.  B.  A.  186. 

Liability  of  Master  for  Injnry  from  Sportive  Manner  in  which  ser- 
vant performs  duty.    See  note,  13  L.  B.  A.  (n.  s.)  1194. 

Liability  for  Injury  by  Servant  to  Third  Person  in  use  of  danger- 
ous agency.     See  note,  10  L.  B.  A.  (n.  s.)  396,  400,  402. 

Liabili^  of  Bailroad  for  Injuries  due  to  frightening  of  animals  by 
emission  of  steam.     See  note,  133  Am.  St.  Bep.  871. 

93  Oal.  669-573,  29  Pac.  230,  HENBT  ▼.  SUPEBIOB  COUBT. 

Executor  Wbo  is  Unsuccessful  In  Besisting  revocation  of  will  is  not 
entitled,  as  matter  of  right,  to  his  costs. 

Approved  in  Estate  of  Hite,  155  Cal.  456,  101  Pac.  451,  upholding 
order   of  trial   court   denying  application   for  compensation   for   ser-, 
vices  rendered  as  attorneys  prior  to  probate  of  will  under  employ- 
ment of  person  named  as  executor.     See  note,  2  Gof.  Prob.  39. 

Court  has  No  Power  to  Make  Allowance  for  expenses  of  contest 
before  admission  of  will  to  probate. 

Approved  in  Estate  of  Yoell,  160  Cal.  742,  117  Pac.  1047,  applying 
rule  to  order  of  court  directing  payment  of  contestant's  costs  out  of 
estate,  where  first  trial  of  will  contest  resulted  in  disagreements,  sec- 
ond proved  abortive  because  of  conflagration,  and  third  resulted  in 
mistrial. 

Costs  or  Connsol  Fees  in  Probate  Proceeding  cannot  be  allowed  to 
counsel. 

Approved  in  In  re  Sullivan's  Estate,  36  Wash.  224,  78  Pac.  947, 
upholding  rule  in  application  to  review  orders  of  court  making  allow- 
ance to  administrator  for  himself  and  his  attorney  without  notice  to 
distributees. 

Bight  of  Executor  to  Allowance  for  Attorney's  Fees  in  attempt  to 
establish  or  defend  will.     See  note,  26  L.  B.  A.  (n.  s.)  758. 

93  Cal.  576-577,  29  Pac.  244,  IN  BE  EINGSLEY. 

Opinion  of  Trial  Court  will  not  be  Considered  by  appellate  court 
on  appeal. 

Approved  in  Davis  v.  Jacobson,  13  N.  D.  432,  101  N.  W.  315,  refus- 
ing to  reverse  order  granting  new  trial  merely  because  trial  judge 
assigned  a  wrong  reason  for  it;  Grand  Central  Min.  Co.  v.  Mammoth 
Min.  Co.,  29  Utah,  594,  83  Pac.  684,  act  of  trial  judge  in  filing  an 
opinion  was  not  an  act  on  which  error  would  be  predicated. 
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93  CaL  578-580,  29  Pac.  223,  OODY  T.  BEAN. 

Tliose  Claiming  Estates  Adversely  to  Mortgagor  and  mortgagee  are 
not  proper  parties  to  foreclosure  proceedings. 

Approved  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  66,  77 
Pac.  14,  in  action  for  foreclosure,  one  alleged  to  hold  title  subsequent 
to  mortgage,  but  who  claimed  paramount  title  by  tax  lien,  could  not 
be  compelled  to  litigate  his  title  in  such  action. 

Distinguished  in  Hoppe  v.  Hoppe  (Cal.)>  36  Pac.  390,  on  foreclosure 
of  mortgage  containing  covenant  that  receiver  take  and  hold  prem- 
ises, and  collect  rents  and  apply  them  to  satisfaction  of  mortgage, 
third  persons  interested  in  the  title  and  rents  may  intervene, 

93  Cal.  680-.585,  29  Pac.  116,  PEOPLE  ▼.  MESA. 

In  Prosecution  for  Bape,  uncorroborated  testimony  of  prosecutrix 
is  sufficient  to  sustain  conviction. 

Approved  in  People  v.  Ah  Lung,  2  CaL  App.  280,  83  Pac.  297,  re- 
affirming rule. 

93  Cal.  588-596,  29  Pac.  226,  WILCOX  ▼.  LATTIN. 

Bight  to  Bescind  is  to  be  Determined  from  the  title  at  time  fixed 
for  performance  of  contract. 

Approved  in  Crim  v.  Umbsen,  155  Cal.  702,  132  Am.  St.  Bep.  127, 
103  Pac.  180,  destruction  by  fire  of  a  large  part  of  records  in  record- 
er's office  entitled  purchaser  to  rescind  contract  of  purchase. 

Vendor  in  an  Executory  Contract  of  sale  impliedly  agrees  to  convey 
good  title  in  fee  to  vendee. 

Approved  in  Qervaise  v.  Brookins,  156  Cal.  105,  103  Pac.  330,  un- 
der contract  by  which  vendor  agreed  "to  sell  all  his  right,  title  and 
interest"  in  lots,  and  on  payment  of  price  execute  deed  of  grant, 
bargain  and  sale  of  same,  free  of  encumbrances,  he  was  bound  to  con- 
vey good  title;  Whittier  v.  Gormley,  3  Cal.  App.  492,  86  Pac.  727, 
where  certificate  of  title  showed  defects,  purchaser  was  entitled  to 
credit  for  sums  expended  to  remove  them. 

Waiver  of  Purchaser's  Bight  to  Bescind  land  contract.  See  note, 
30  L.  B.  A.  (n.  8»)  876. 

Miscellaneous. — Cited  in  Lattin  v.  Wilcox  (Cal.),  29  Pac.  228. 

93  Cal.  596-600,  29  Pac.  228,  PEOPLE  y.  COWGILL. 

Charge  of  Court  Should  be  Entirely  Free  from  suggestion  as  to 
weight  of  evidence. 

Approved  in  State  v.  Croflford,  121  Iowa,  408,  96  N.  W.  894,  apply- 
ing rule  to  charge  of  court  suggesting  that  the  circumstantial  evi- 
dence to  which  jury  has  listened  was   of  greater  weight  than  the 
direct  evidence. 
^  Circumstantial  Evidence.    See  note,  97  Am.  St.  Bep.  800. 

Evidence  of  Good  Character  to  Create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  898;  20  L.  B.  A.  612. 

Bight  of  Court  to  Caution  Jury  aa  to  Believing  testimony  of  accused 
in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  822. 

93  CaL  600-611,  29  Pac.  220,  SICHLEB  v.  LOOK. 

Decree  of  Foreclosure  Only  Affects  title  of  mortgagor  and  any 
rights  that  accrued  subsequent  to  date  of  mortgage. 

Approved  in  Wardlow  v.  Middleton,  156  Cal.  586,  105  Pac.  738, 
applying  rule  where  allegation  of  complaint  that  certain  defendants 
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claimed  an  interest,  but  same  was  subsequent  to  the  mortgage,  was 
not  denied,  and  court  found  such  interest  was  acquired  after  giving 
of  mortgage;  Raggio  r.  Palmtag,  155  Cal.  805,  103  Pac.  316,  where 
persons  designated  in  cross- complaint  as  claiming  some  interest  sub- 
ject to  the  mortgage  denied  the  allegation  but  failed  to  show  priority 
of  their  claim,  thej  could  not  complain  of  finding  against  them;  Webb 
Y.  Winter  (Cal.),  65  Pac.  1030,  upholding  rule  in  action  to  foreclose 
mortgage  given  by  owner  of  undivided  half  of  premises  and  life  in- 
terest in  other  half,  where  owners  of  remainder  after  expiration  of 
life  interest  were  made  defendants  and  defaulted;  Tinsley  v.  Atlantic 
Mines  Co.,  20  Colo.  App.  66,  77  Pac.  14,  in  action  for  foreclosure, 
where  defendant  alleged  to  have  interest  subsequent  to  mortgage  dis- 
claimed, saying  he  claimed  by  paramount  title,  he  could  not  be  com- 
pelled to  litigate  his  claim  in  such  action. 

Verity  of  Record  will  be  Presumed  on  appeal  in  absence  of  contra- 
dictory evidence. 

Approved  in  Segerstrom  ▼.  Scott,  16  Cal.  App.  261,  116  Pac.  692,  up- 
holding rule  on  appeal  from  judgment-roll  alone  where  every  intend- 
ment was  in  favor  of  regularity  of  proceedings;  Brown  v.  Caldwell,  13 
Cal.  App.  31,  108  Pac.  875,  recital  in  judgment  of  appearance  by  de- 
fendant must  be  taken  as  prima  facie  true,  notwithstanding  failure  to 
serve  defendant  and  absence  of  answer  or  other  appearance,  all  of 
which  appears  from  judgment-roll;  Western  Lumber  etc.  Co.  v.  Mer- 
chants' Amusement  Co.,  13  Cal.  App.  9,  108  Pac.  894,  where  judg- 
ment recited  defendant  appeared,  and  uncontradicted  evidence  in  bill 
of  exceptions  sustained  recital,  attack  on  jurisdiction  of  court  could 
not  be  sustained. 

Wliere  Note  Gives  Holder  Option  to  treat  entire  debt  due  in  case 
of  default,  notice  of  election  before  suit  is  unnecessary. 

Approved  in  Trinity  County  Bank  v.  Haas,  151  Cal.  556,  91  Pac. 
386,  reaffirming  rule;  San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.  (Cal.  App.),  86  Pac.  728,  filing  of  complaint  constituted  sufficient 
notice  of  election;  Julien.  v.  Model  etc.  Assn.,  116  Wis.  83,  92  N.  W. 
562,  61  L.  B.  A.  668,  where  mortgagor  left  hie  usu^  place  of  abode 
without  providing  for  the  forwarding  of  his  mail,  or  giving  mortga- 
gee notice  of  his  change  of  address,  he  waived  his  right  to  notice 
of  election  by  mortgagee. 

AUegatloiiB  Showing  Interests  of  Defendants  are  subordinate  to 
rights  of  mortgagee  are  necessary  to  support  decree  of  foreclosure. 

Approved  in  Wardlow  v.  Middleton,  156  Cal.  586,  105  Pac.  738,  re- 
affirming rule;  Selph  v.  Cobb,  47  Fla.  294,  36  So.  761,  allegation  in 
suit  to  foreclose  mortgage  that  a  certain  defendant  was  in  possession 
of  premises,  but  by  what  right  or  authority  orator  was  not  informed, 
was  insufficient. 

Jurisdiction  of  Coort  Does  not  Depend  upon  preservation  of  proof 
of  service  of  summons. 

Approved  in  Jones  y.  Gunn,  149  Cal.  693,  87  Pac.  579,  upholding 
rule  where  judgment-roll  contained  an  unsigned  return  of  service  but 
evidence  of  deputy  sheriff  showed  actual  service;  Lunnun  v.  Morris, 
7  Cal.  App.  715,  ^  Pac.  909,  failure  of  ministerial  officer  to  enter  up 
a  default  did  not  affect  jurisdiction  of  court  to  act;  Estate  of  Doug- 
lass, 4  Cof.  Prob.  353,  applying  rule  where  inventory  in  probate  mat- 
ter having  been  taken  from  files,  court  made  order  that  copy  be  filed 
nunc  pro  tunc. 
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WftlTsr  of  Junior  Lien  by  Failure  to  Aisort  it  in  foreclosare.    See 
note,  68  L.  B.'  A.  327. 
Miscellaneoas. — Cited  in  Sichler  y.  Look  (Cal.)f  29  Pae.  223. 

93  OaL  611-613,  29  Pac.  244,  IN  BE  DOBBIS. 

Nominee  of  Surviving  Husband  or  Wife  has  right  to  letters  of 
administration. 

I  Approved  in  Estate  of  Bergin,  3  Gof.  Prob.  291,  and  Estate  of 
Bedell,  3  Cof.  Prob.  81,  both  reaffirming  rule;  Estate  of  Myers,  9  Cal. 
App.  697,  100  Pac.  713,  a  daughter  of  deceased  was  entitled  to  let- 
ters of  administration  in  preference  to  nominee  of  two  other  daugh- 
ters; Estate  of  Daggett,  15  Idaho,  509,  98  Pac.  851,  where  one  other 
than  surviving  spouse,  entitled  to  administer  on  estate,  files  applica- 
tion for  appointment  of  another,  such  application  is  addressed  to 
discretion  of  court. 

Bight  of  One  First  Entitled  to  Administration  to  nominate  third 
person.     See  note,  22  L.  B.  A.  (n.  s.)  1162. 

Billing  of  Sapreme  Court  acted  on  for  manj  years  will  not  be  re- 
versed, though  its  correctness  be  doubted. 

Approved  in  Hollywood  Lumber  Co.  v.  Love,  155  Cal.  274,  100  Pac. 
700,  applying  rule  stare  decisis  to  question  whether  property  held  un- 
der trust  deed  is  subject  to  lien  of  materialman  who  furnished  lum- 
ber after  execution  of  trust  deed;  Schoonover  v.  Birnbaum,  148  Cal. 
551,  83  Pac.  1000,  under  rule  of  stare  decisis  no  homestead  can  be 
selected  on  lands  owned  as  tenant  in  common  or  joint  tenant. 

98  OaL  613-614,  29  Pac.  224,  IN  BE  BUBTON. 

Pending  Settlement  of  Bill  of  Bzceptionfl^  appeal  will  not  be  dis- 
missed for  failure  to  file  transcript. 

Approved  in  In  re  Burton's  Estate  (Cal.),  29  Pac.  224,  applying  rule 
to  appeal  from  order  making  family  allowance;  In  re  Burton's  Estate 
(Cal.),  29  Pae.  224,  applying  rule  to  appeal  from  order  authorizing 
sale  of  certain  real  estate. 

93  OaL  614r424,  29  Pae.  2d5»  LEAOH  ▼.  PIEBOE. 

Motion  for  New  Trial  in  Probate  Proceedings  is  not  authorized  in 
absence  of  pleadings  raising  issue  of  fact. 

Approved  in  Carter  v.  Waste,  159  Cal.  25,  26,  27,  112  Pac.  728,  up- 
holding rule  in  discussing  whether  motion  for  new  trial  in  a  proceed- 
ing for  final  distribution  of  estate  is  authorized;  Estate  of  Heywood, 
154  Cal.  314,  97  Pac.  826,  pendency  of  proceedings  preparatory  to 
such  motion  would  not  extend  time  to  file  transcript  on  appeal  from 
order;  Shipman  v.  Unangst,  150  Cal.  423,  88  Pac.  1090,  motion  for 
new  trial  was  not  proper  where  court  had  set  apart  homestead  to 
widow,  and  awarded  family  allowance;  In  re  Antonioli's  Estate,  42 
Mont.  223,  111  Pac.  1034,  where  two  ex  parte  applications  for  letters 
of  administration  were  heard  together  without  issue  joined  as  to 
competency  of  either  applicant,  motion  for  new  trial  did  not  lie; 
State  V.  Langan,  32  Nev.  180,  105  Pac.  570,  upholding  motion  for  new 
trial  preliminary  to  appeal  from  order  setting  aside  homestead  to 
widow. 

Bill  of  Exceptions  Presented  for  Use  on  motion  for  new  trial  may 
be  used  on  direct  appeal  from  order  granting  family  allowance. 
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Approved  in  Shipman  y.  Unangst,  150  Gal.  426,  88  Pae.  1090,  bill 
of  exceptions  in  this  case  was  presented  too  late  to  be*  used  on  appeal 
from  order. 

Order  for  Family  Allowance  may  be  made  bj  the  court  of  its  own 
motion  without  petition  therefor. 

Approved  in  Estate  of  Snowball,  156  Cal.  237,  104  Pae.  447,  on 
hearing  of  application  made  on  behalf  of  children,  it  was  immaterial 
whether  guardian  ad  litem  had  been  appointed  or  not;  In  re  Dough- 
erty's Estate,  34  Mont.  343,  86  Pac.  40,  upholding  order  for  family 
allowance  made  without  notice. 

It  is  the  Policy  of  the  Law  to  Curtail  dilatory  proceedings  in  the 
settlement  of  estates. 

Approved  in  Estate  of  Mackay,  3  Cof.  Prob.  341,  where  fact  of 
marriage  or  legitimacy  of  children  is  in  dispute,  issues  raised  most 
be  tried  like  other  issues  of  fact. 

93  CaL  624-627,  29  Pac.  238,  IiEACH  ▼.  PIEBCE. 

Where  IsBues  of  Fact  are  Eipreasly  Authorized  by  the  code,  motion 
for  new  trial  is  proper  to  review  decision. 

Approved  in  Garter  v.  Waste,  159  Gal.  26,  112  Pae.  728,  statutory 
provisions  concerning  final  distribution  expressly  authorize  framing  of 
issues  of  fact;  Estate  of  Sutro,  152  Gal.  257,  92  Pac.  490,  motion  for 
new  trial  may  be  entertained  in  proceeding  for  partial  distribution 
of  estate;  State  v.  Langan,  32  Nev.  180,  105  Pac.  570,  upholding 
motion  for  new  trial  preliminary  to  appeal  from  order  setting  aside 
homestead  to  widow. 

93  Oal  627-630,  29  Pac.  239,  LEACH  ▼.  PIEBCE. 

Order  Allowing  Attorney's  Fee  may  be  made  ex  parte. 

Beaffirmed  in  Estate  of  Boarke,  8  Ariz.  20,  68  Pac.  529. 

Order  Directing  Payment  of  *  Claim  against  an  estate  is  an  appeal- 
able order. 

Approved  in  Gross  v.  Superior  Gourt,  2  Gal.  App.  344,  83  Pac.  817, 
order  directing  payment  of  collateral  inheritance  tax  for  which  estate 
is  liable  would  be  appealable. 

93  Cal.  630-^2,  29  Pac.  224,  PEOPLE  y.  TUBNBULL. 

AasoclatlonB  Charged  With  the  Performance  of  functions  of  state 
government  are  public  corporations. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Gal.  805,  91  Pac.  744,  district  agricultural  association  organized  un- 
der  act  of  April  15,  1880,  is  a  public  corporation. 

Miscellaneous.— Gi ted  in  People  v.  TumbuU  (Gal.),  29  Pae.  225. 

93  Cal.  633-641,  29  Pac.  251,  EX  PABTE  LIDDELL. 

Title  of  Act  is  Sufficient  if  it  contains  reasonable  intimation  of 
matters  under  legislative  consideration. 

Approved  in  Kaiser  Land  etc.  Go.  v.  Gurry,  155  Gal.  658,  103  Pac. 
349,  upholding  title  to  act  imposing  license  tax  on  domestic  corpora- 
tions, approved  March  20,  1905  (Stats.  1905,  p.  493,  e.  386);  People 
▼.  Bank  of  San  Luis  Obispo,  154  Gal.  202,  97  Pac.  310,  applying  rule 
to  act  creating  board  of  bank  commissioners  approved  March  24,  1903 
(Stats.  1903,  p.  365,  c.  £66);  State  v.  State  Bank  ft  Trust  Go.,  31 
Nev.  468,  103  Pac.  409,  upholding  act  of  March  26,  1907  (Stats.  1907, 
p.  229,  c.  119),  creating  buArd  of  bank  commissioners. 
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Nnmeroiui  ProvisLoiiB  All  Oermaao  to  general  subject  expressed  in 
title  may  be  included  in  act. 

Approved  in  Matter  of  Yun  Quong,  159  Gal.  511,  114  Pac.  836,  up- 
holding act  regulating  use  and  sale  of  poisonous  drugs  (Stats.  1909, 
p.  422);  People  v.  Sacramento  Drainage  Dist.,  155  Cal.  385,  103  Pac. 
213,  applying  rule  to  act  of  1905  (Stats.  1905,  p.  443,  c.  868),  creating 
Sacramento  drainage  district;  Bobinson  v.  Kerrigan,  151  Cal.  51,  121 
Am.  8t.  Rep.  90,  90  Pac.  133,  applying  rule  to  act  of  March  17,  1897 
(Stats.  1897,  p.  138,  c.  110),  commonly  known  as  the  "Torrens  Law"; 
Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  326,  119  Am.  St.  Rep. 
199,  88  Pac.  367,  8  L.  R.  A.  (n.  b.)  682,  title  of  act  of  June  6,  1906, 
commonly  known  as  "McEnerney  Act,"  sufficiently  complies  with  sec* 
tion  24,  article  lY  of  Constitution;  Murphy  v.  Bondshu,  2  Cal.  App. 
252,  80  Pac.  280,  act  of  1901  (Stats.  1901,  p.  647,  e.  217),  making 
changes  in  sections  of  Political  Code  relating  to  revenue  and  taxa- 
tion, is  not  unconstitutional  as  embracing  two  subjects  in  its  title; 
Kings  County  v.  Johnson  (Cal.),  37  Pac.  871,  act  of  March  22,  1893, 
creating  the  county  of  Kings,  is  not  finconstitutional  aa  embracing 
matter  not  indicated  in  its  title. 

When  Title  of  Statute  Embraces  only  one  subject,  and  what  may 
be  included  thereunder.    See  note,  79  Am.  St.  Rep.  457,  462,  464. 

Gonatltationality  of  Code  Amendment  or  revision.  See  note,  86  Am. 
St.  Rep.  271,  274. 

Legislature  may  Provide  for  tlie  Detention  and  education  of  juve- 
nile offenders. 

Approved  in  In  re  Sharp,  15  Idaho,  128,  96  Pac.  565,  18  L.  R.  A. 
(n.  B.)  886,  upholding  act  of  March  2,  1905  (Sess.  Laws  1905,  p.  106), 
providing  for  care  of  delinquent  children;  Hunt  v.  Wayne  Circuit 
Judges,  142  Mich.  115,  105  N.  W.  540,  applying  rule  to  act  of  Sep- 
tember 8,  1905  (Acts  1905,  p.  485,  No.  312),  to  establish  juvenile 
courts  and  to  regulate  jurisdiction  and  oontrol  of  delinquent  children; 
Mill  V.  Brown,  31  Utah,  480,  120  Am.  St.  Rep.  935,  88  Pac.  612,  apply- 
ing rule  to  Laws  of  1905,  page  182,  chapter  117,  creating  juvenile 
courts  with  jurisdiction  to  provide  for  cuatody  of  delinquent  children. 

Oonstttntionality  of  Statutes  Oonceming  Reformatories  and  juve- 
nile courts.    See  note,  120  Am.  St.  Rep.  958. 

€k>mniitment  of  Minors  to  Reformatories  without  conviction  of 
crime.    See  note,  16  L.  R.  A.  692. 

Restraint  on  Freedom  as  Impairment  of  child's  constitutional  rights. 
See  note,  18  L.  R.  A.  (n.  s.)  894. 

93  Oal.  641-647,  29.  Pac.  246,  PEOPXJES  ▼.  OOSSET. 

mstmctlon  Which  Directly  Contradicts  itself  is  prejudicial  error. 

Approved  in  Hampton  v.  State,  160  Ind.  577,  67  N.  £.  442,  instruc- 
tion that  proof  must  not  only  coincide  with  hypothesis  of  guilt,  but 
must  be  "consistent"  instead  of  "inconsistent"  with  every  reasonable 
conclusion,  was  prejudicial  error. 

A  Series  of  Acts  Eniunerated  in  a  statute  as  constituting  one  of- 
fense may  be  charged  in  a  single  count  in  the  information. 

Approved  in  People  v.  Fisher,  16  Cal.  App.  274,  116  Pac.  689,  ap- 
plying rule  where  language  used  in  information  seemed  to  describe 
offense  of  embezzlement  under  several  sections  of  the  Penal  Code; 
People  y.  Harrison,  14  Cal.  App.  548,  112  Pac  734,  applying  rule  to 
H  Cal.  NotM— 47 
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information  ebarging  defendant  with  lewdness  with  a  child  in  the 
language  of  the  statute;  Flohr  v.  Territory,  14  Okl.  484,  78  Pac.  568, 
upholding  indictment  charging  grand  larceny  in  a  single  count  by 
alleging  property  was  taken  by  fraud  and  stealth;  State  v.  Adams,  41 
Wash.  554,  83  Pac.  1108,  upholding  information  in  prosecution  for 
rape  charging  crime  was  committed  in  all  the  ways  mentioned  in  the 
statute. 

Clrcamstantial  Evidenco.    See  note,  ^7  Am.  St.  Bep.  777. 

Sdeatiflc  Books  and  Treatises  as  Evidence.  See  note,  40  L.  B.  A. 
567. 

93  Cal.  647-662,  29  Pac.  254,  BBONZAN  y.  DBOBAZ. 

Only  Oromid  on  WUch  Motion  for  Nonsuit  can  be  reviewed  on 
appeal  is  that  stated  when  motion  was  made. 

Approved  in  De  Leonis  v.  Hammel,  1  Cal.  App.  396,  82  Pac.  352, 
where  record  failed  to  show  any  specification  of  grounds  for  motion, 
granting  of  nonsuit  was  held  erroneous. 

Order  Bequiring  Garnishee  to  Pay  to  judgment  creditor  amount  of 
his  indebtedness  to  judgment  debtor  is  a  final  determination  of  rights 
of  parties. 

Approved  in  Societa  di  Mutuo  Socorso  v.  Mantel,  1  Cal.  App.  110, 
81  Pac.  660,  such  order  estops  garnishee  from  disputing  his  liability 
to  the  judgment  creditor  in  any  other  action;  In  re  Lewis,  67  Kan. 
344,  72  Pac.  790,  person  cited  for  contempt  for  failure  to  pay  money 
as  required  by  order  of  court  on  supplemental  proceedings  could  not 
excuse  her  action  bj  claiming  money  did  not  belong  to  judgment 
debtor. 

93  Oal.  663-658,  29  Pac.  219,  645,  CAMPBELL  y.  WEST. 

Allegation  of  Bepresentatlve  Capacity  of  a  substituted  executor 
may  be  made  by  way  of  amended  complaint. 

Approved  in  Crary  v.  Kurtz,  132  Iowa,  108,  119  Am.  St.  Bep.  549, 
105  N.  W.  591,  where  applicant  for  substitution  was  a  trustee  in 
bankruptcy  and  order  permitting  him  to  be  substituted  determined 
his  legal  capacity  to  sue,  no  amended  or  supplemental  pleading  was 
necessary. 

93  CaL  668-660,  29  Pac.  243,  PEOPLE  ▼.  McNUTT. 

Judgment  of  Conviction  will  not  be  Eeveised  for  failure  to  give 
an  instruction  not  demanded. 

Approved  in  Culpepper  v.  State,  4  Okl.  Cr.  113,  111  Pac.  683,  reaf- 
firming rule;  People  v.  Weber,  149  Cal.  347,  86  Pac.  680,  upholding 
instruction  defining  an  alibi  in  absence  of  request  for  a  fuller  in- 
struction on  the  subject;  Ward  v.  Territory,  7  Ariz.  245,  64  Pac.  442, 
in  prosecution  for  murder,  omission  to  charge  as  to  manslaughter  in 
absence  of  request  was  not  error;  Cochran  v.  State,  4  Okl.  Cr.  394, 
114  Pac.  747,  failure  of  court  to  instruct  on  presumption  of  innocence 
was  not  reversible  error. 

Court  is  not  Bequired  to  Give  an  inapplicable  instruction. 

Approved  in  Bepublic  of  Hawaii  v.  Kapea,  11  Haw.  311,  applying 
rule  to  charge  given  in  prosecution  for  murder  where  there  was  no 
evidence  of  offense  of  lesser  degree;  State  v.  Kapelino,  20  S.  D.  598, 
108  N.  W.  339,  where  offense  charged  is  not  divided  into  degrees, 
court  was  not  required  to  instruct  as  to  offense  which  might  have 
been  included  under  charge  but  evidence  did  not  warrant;  State  v. 
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McPhail,  39  Wash.  204,  81  Pac.  685,  evidence  on  trial  for  homicide 
did  not  warrant  submission  of  issue  of  manslaughter. 

Evidence  and  Xnstmctiona  as  to  Character  of  accused.  See  note,  20 
L.  R.  A.  614. 

What  Weapons  may  he  Considered  Deadly  under  law  of  homicide 
and  assault.     See  note,  21  L.  R.  A.  (n.  s.)  503. 

93  Cal.  660-664,  29  Pac.  259,  MOULTON  ▼.  McDEBMOTT. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  R.  A.  129. 

93  Cal.  664-674,  29  Pac.  256,  FAIVBE  ▼.  DAIJrZ'. 

Habendum  Clause  wiU  Prevail  over  granting  clause,  where  it  ii 
intended  to  restrict  estate  granted. 

Approved  in  Jacobs  v.  All  Persons,  12  Cal.  App.  168,  106  Pac.  898, 
upholding  rule  in  construing  deed  showing  distinct  limitation  to  life 
estate  in  habendum  clause;  Condor  v.  Secrest,  149  N.  0.  207,  62  S. 
E.  923,  applying  rule  in  construing  deed  intended  to  convey  life  es- 
tate where  words  of  limitation  were  placed  in  habendum  instead  of 
the  premises. 

In  Construing  Conveyances,  Intention  of  parties  should  be  given 
effect  regardless  of  technical  rules  of  construction. 

Approved  in  Pavkovich  y.  Southern  Pacific  R.  R.  Co.,  150  Cal.  46, 
47,  87  Pac.  1098,  1099,  applying  rule  where  qualifying  clauses  indeed 
were  not  irreconcilable. 

Duty  of  One  Debtor  to  Exonerate  the  Other,  as  ground  for  mar- 
shaling  assets.    See  note,  12  L.  R.  A.  (n.  s.)  965. 

93  CaL  676-682,  29  Pac.  325,  HARRIS  ▼.  HABSI80K. 

Use  of  Water  by  a  Riparian  Owner  for  irrigation  purposes  must 
be  reasonable  under  all  the  circumstances. 

Approved  in  Clark  v.  Allaman,  71  Kan.  243,  80  Pac.  584,  70  L.  R. 
A.  971,  and  Watkins  Land  Co.  v.  Clemens,  98  Tex.  586,  107  Am. 
St.  Rep.  653,  86  a  W.  736,  70  L.  R.  A.  964,  both  reaffirming  rule; 
Turner  v.  James  Canal  Co.,  155  Cal.  95,  132  Am.  St.  Rep.  59, 
99  Pac.  526,  22  L.  R.  A.  (n.  s.)  401,  defendant  was  entitled  to 
reasonable  use  of  water  of  river  though  such  use  might  interfere 
with  natural  irrigation  of  plaintiff's  land  by  overflowing  of  river 
during  floods;  Meng  v.  Coffee,  67  Neb.  514,  515,  516,  108  Am.  St. 
Rep.  607,  93  N.  W.  718,  60  L,  R.  A.  910,  applying  rule  in  suit  to 
enjoin  upper  riparian  owner  from  diverting  water  to  such  an  extent 
as  to  deprive  lower  owner  of  use  of  stream;  Harrington  v.  Demaris,  46 
Or.  120,  77  Pac.  607, 1  L.  R.  A.  (n.  ».)  756,  in  suit  to  enjoin  interference 
with  flow  of  water  in  stream,  evidence  was  sufficient  to  sustain  award 
of  certain  number  of  inches  for  irrigation  purposes;  Nesalhous  v. 
Walker,  45  Wash.  624,  88  Pac.  1033,  each  party  owning  same  quan- 
tity of  same  kind  of  land  was  entitled  to  equal  distribution  of  water 
for  irrigation  purposes  after  each  used  such  share  as  was  necessary 
for  domestic  purposes;  Nielson  v.  Sponer,  46  Wash.  16,  123  Am.  St. 
Rep.  910,  89  Pac.  156,  upper  riparian  owner  was  not  justified  in  tak- 
ing water  from  stream  for  irrigation  purposes  to  the  destruction  of 
ordinary  domestic  uses  thereof  by  lower  owner. 

Relative  Rights  of  State  and  Riparian  Owner  in  navigable  waters. 
See  note,  127  Am.  St.  Rep.  56. 
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Correlative  Bights,  of  Upper  and  Lower  Propcietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  742. 

Any  Person  may  be  Made  a  Def endaat  who  claims  an  interest  in  the 
controversy  adverse  to  plaintiff. 

Approved  in  Houg'h  v.  Porter,  51  Or.  372,  95  Pae.  749,  apholding 
complaint  alleging  defendants  had  or  claimed  some  interest  in  the 
waters  of  the  stream,  the  exact  nature  of  which  was  unknown  to 
plaintiff  but  that  such  interests,  if  anj,  were  inferior  to  plaintiff's. 
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CASES  IN  94  CALIFORNIA. 


94  OaL  5-22,  29  Pac  406^  HILL  ▼.  McKAY. 

When  Moaning  of  Langoago  of  Contract  is  doubtful,  acts  of  parties 
done  under  it  form  one  of  most  reliable  clews  to  intention  of  parties. 

Approved  in  Dollar  v.  International  Banking  Corporation,  10  Cal. 
App.  88,  101  Pae.  36,  following  rule;  Grant  v.  Bannister,  160  Cal.  781, 
118  Pac.  255,  a  deed  indefinite  in  its  terms  may  be  made  definite 
by  practical  construction  of  parties;  Bockwell  v.  Light,  6  Cal.  App. 
565,  92  Pac.  650,  under  contract  for  painting  defendant's  cottages, 
"trimmings"  to  have  second  coat,  where  owner's  superintendent  tes- 
tified, without  contradiction,  that  he,  as  superintendent,  would  not 
have  accepted  work  had  only  one  coat  been  put  on  porches,  parties 
mutually  interpreted  contract  to  include  porch  floors. 

Where  Party  Granted  Bight  of -Way  over  land  for  logging  purposes, 
grantees  agreeing,  in  part,  that  they  would  buy  annually  logs  hauled 
by  grantor  and  deposited  in  slough,  under  such  contract  if  grantees 
refused  to  purchase  logs  so  deposited,  it  was  grantor's  duty  to  ^ell 
as  many  as  he  could  for  highest  market  price. 

Approved  in  Tustin  Fruit  Ajssn.  v.  Earl  Fruit  Co.  (Cal.),  53  Pac. 
699,  where  buyer  refuses  to  accept  perishable  property  under  contract, 
it  is  right  of  seller  to  sell  forthwith,  so  as  to  reduce  his  damages. 

Measure  of  Damageii  upon  Befnsal  by  vendee  to  purchase  logs  con- 
tracted for  is  market  value  of  logs  at  nearest  market  at  time  of  de- 
livery, less  expense  of  transportation. 

Approved  in  Welch  v.  Nichols,  41  Mont.  441,  110  Pac.  91,  on  breach 
by  buyer  of  executory  contract  under  which  title  did  not  pass,  seller 
may  exercise  option  and  sell  property  as  his  own  in  market  at  best 
obtainable  price,  and  measure  of  damages  is  difference  between  price 
fixed  in  contract  and  value  to  seller,  together  with  excess  of  expense 
incurred  in  marketing  property  over  and  above  what  such  expense 
would  have  been  had  buyer  accepted. 

94  Cal.  26-29,  29  Pac.  411,  UPTON  ▼.  UPTON. 

If  Superior  Jndge  Holding  Court  at  time  motion  for  change  of  venue 
because  of  disqualification  of  judge  is  heard  is  qualified  to  try  case, 
and  is  ready  and  willing  to  try  it,  having  been  called  for  that  pur- 
pose by  disqualified  judge,  motion  should  be  denied. 

(741) 


94  Cal.  20-45    NOTES  ON  CALIFOENIA  REPOBTS.  742 

Distinguished  in  Krumdick  v.  Crump,  9S  Cal.  119,  32  Pac.  800,  under 
Code  of  Civil  Procedure,  section  398,  it  is  duty  of  judge  before  whom 
action  is  pending,  and  who  ia  disqualified  from  acting  as  such,  to 
transfer  cause  without  delay  to  some  other  court  where  like  dis* 
qualification  does  not  exiat. 

Overruled  in  Bemy  v.  Olds  (Cal.),  42  Pac.  240,  Code  of  Civil  Pro- 
cedure, section  398,  is  not  satisfied  by  calling  to  caurt  of  disqualified 
judge  a  judge  who  is  not  disqualified. 

94  Oal.  29-^3,  28  Am.  St  Bep.  88,  30  Ptc.  195,  OAHILIi  ▼.  MUBPHY. 

Mental  Suffering  In  Action  of  Slaudor  may  be  increased  and  dam- 
ages consequently  enhanced  by  fact  that  members  of  plaintiffs  family 
would  suffer  by  reason  of  disgrace  imposed  upon  plaintiff  by  slanderoua 
charge. 

Approved  in  St.  Louis  Southwestern  By.  Co.  ▼.  Thompson,  102  Tex. 
100,  113  S.  W.  147,  where  there  is  evidence  raising  issue  of  exemplary 
damages,  in  action  for  conspiracy,  resulting  in  plaintiff's  expulsion 
from  beneficial  association,  evidence  that  plaintiff  at  time  had  home 
of  his  own,  wife  and  two  children,  was  admissible  as  bearing  on  effect 
such  expulsion  might  have  on  his  mind  and  reputation. 

Distinguished  in  Tingley  v.  Times-Mirror,  151  Cal.  17,  89  Pac.  1103, 
plaintiff  cannot  be  cross-examined,  for  purpose  of  showing  her  sus- 
ceptibility to  mental  suffering,  as  to  her  family,  past  history,  or 
occupation,  where  she  has  given  no  testimony  on  such  subjects  in 
her  examination  in  chief;  Dennison  v.  Daily  News  Publishing  Co.,  82 
Neb.  678,  118  N.  W.  569,  23  L.  B.  A.  (n.  s.)  362,  neither  grief  ex- 
perienced by  plaintiff's  wife  upon  reading  alleged  libelous  article 
regarding  plaintiff  nor  influence  of  her  grief  on  plaintiff's  mind  are 
elements  of  damage  recoverable  in  action  of  libel. 

AdmlBsibllity  of  Evidence  of  Family  Belatlons  of  plaintiff  on  ques- 
tion of  damages  in  defamation  action.  See  note,  2<3  L.  B.  A.  (n.  s.) 
362. 

Miscellaneous. — Cited  in  Clay  v.  State,  15  Wyo.  67,  86  Pac.  22,  as  to 
what  is  harmless  error. 

94  Oal.  33-45,  29  Paa  232,  STONESIFEB  ▼.  EtLBUBN. 

Order  of  Trial  Court  Befusing  to  Settle  bill  of  exceptions,  and  re- 
fusing to  relieve  party  presenting  it  from  objection  that  it  was  not 
served  in  due  season,  on  ground  of  mistake,  inadvertence,  surprise,  and 
excusable  neglect,  is  appealable  order. 

Approved  in  Freeman  v.  Brown,  4  Cal.  App.  109,  87  Pac.  205,  order 
denying  motion  for  leave  to  amend  statement  on  motion  for  new  trial 
by  inserting  specifications  excusably  omitted  therefrom  is  appealable. 

Oourt  may  Believe  Against  Objection  to  bill  of  exceptions,  and 
settle  and  allow  bill,  notwithstanding  failure  to  serve  it  in  time,  where 
it  is  shown  to  satisfaction  of  court  that  default  in  service  resulted 
wholly  from  excusable  mistake  or  neglect,  and  that  settlement  thereof 
will  promote  justice. 

Approved  in  Mitchell  v.  California  etc.  8.  8.  Co.,  156  Cal.  579,  105 
Pac.  592,  where  default  in  failing  to  serve  proposed  statement  on 
motion  for  new  trial  within  tiilie  limited  by  law  was  of  short  dura- 
tion, and  was  due  to  excusable  neglect  and  inadvertence  of  attorney's 
clerk  in  obtaining  orders  extending  time  to  prepare  such  statement, 
attorney  being  otherwise  engaged,  trial  court  should  relieve  of  de- 
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fault;  Pollitz  y.  Wiekersham,  150  Cal.  243,  88  Pac.  913,  where  proposed 
bill  of  exceptions  on  motion  for  new  trial  was  not  served  within  time 
precH^ribed,  and  at  time  of  service  objection  was  reserved  on  that 
gronnd,  but  not  presented  to  court  until  bill  came  up  for  settlement, 
one  day  after  expiration  of  six  months  from  service,  court  may,  upon 
proper  showing  of  excusable  neglect,  relieve  moving  party  from  de- 
fault in  service;  Utah-Nevada  Co.  v.  De  Lamar,  9  Cal.  App.  761,  100 
Pac.  885,  rule  that  trial  court,  in  eases  of  doubty  should  exercise  its 
discretion  in  favor  of  granting  of  application  for  relief  from  default, 
in  failing  to  serve  proposed  statement  on  appeal  within  time  limited 
therefor,  has  no  application  to  guide  reviewing  court  upon  appeal  from 
order  refusing  to  grant  such  relief,  upon  which  sole  question  is  whether 
trial  court  abused  its  discretion;  Commercial  Nat.  Bank  v.  Schlitz,  0 
Cal.  App.  176^  91  Pac.  751,  where  fee  for  filing  notice  of  intention  to 
move  for  new  trial  was  not  demanded,  and  clerk  testified  that  failure  to 
pay  it  when  notice  was  received  would  have  made  no  difference,  fact 
that  it  was  paid  month  after  notice  was  delivered  to  clerk,  when 
failure  to  mark  it  as  filed  was  discovered,  cannot  affect  rights  of  mov- 
ing party;  Sauer  ▼.  Eagle  Brewing  Co.,  3  Cal.  App.  129,  84  Pac.  426, 
where  moving  party  ehowed  that  he  had  believed,  and  had  cause  to 
believe,  that  his  managing  clerk  had  in  due  time  obtained  order  extend- 
ing time  to  serve  bill  for  thirty  days,  and  that  immediately  upon  dis- 
covering contrary  he  applied  for  relief  under  that  section,  and  order 
of  court  relieving  him  of  default  gave  him  only  thirty  days  which 
court  might  have  originally  granted,  such  order  will  be  presumed  upon 
appeal  to  have  been  properly  granted,  no  abuse  of  discretion  appear- 
ing; Murphy  v.  Stelling,  1  Cal.  App.  98,  81  Pac.  731,  where  it  appears 
that  all  facta  upon  which  motion  for  relief  was  founded  were  known 
to  moving  party  three  weeks  before  hearing  of  grounds  for  objection 
to  settlement  of  ^atement,  and  he  then  put  in  no  evidence  to  con- 
tradict evidence  of  opposite  party  as  to  his  neglect,  without  any 
reason  disclosed  in  record  to  present  such  matter  to  court  at  that 
hearing,  it  cannot  be  said  that  court  committed  error  in  denying 
motion;  Haynes  v.  Backman  (Cal.),  31  Pac.  746,  where,  in  proceeding 
to  set  aside  foreclosure  sale,  it  appeared  that  property  had  brought 
very  inadequate  price,  that  deputy  having  matter  in  charge  had  been 
asked  to  bid  for  mortgagee  in  latter's  abeence,  but  had  neglected  to 
do  so,  that  mortgagee's  intention  to  bid  was  known  to  purchaser,  and 
that  mortgagee  could  not  collect  any  of  deficiency  from  mortgagor, 
court  might  properly  set  sale  aside;  Lengelsen  v.  McGregbr,  162  Ind. 
206,  70  N.  E.  248,  where,  during  time  fixed  by  trial  judge  for  prepara- 
tion and  service  of  bill  of  exceptions,  he  left  state,  thereby  preventing 
appellant  from  procuring  settlement  of  his  bill  within  time  limited, 
and  appellant  was  diligent  in  preparation  of  his  bill,  he  was  entitled 
to  have  same  signed  nunc  pro  tunc;  Sherman  v.  Southern  Pac.  Co.,  31 
Nev.  289,  102  Pac.  258,  affidavit  of  counsel  that,  owing  to  business 
engagement,  which  took  him  to  another  state  after  stipulation  for 
extension  of  time  to  move  for  new  trial,  of  being  engaged  in  court  day 
stipulation  expired,  serious  illness  of  his  wife,  and  impression  that 
stipulation  included  another  day,  he  neglected  to  ask  for  extension 
of  time,  shows  ''mistake,  inadvertence,  surprise,  or  excusable  neglect,*' 
within  statute,  and  entitled  him  to  relief  against  hia  default;  Morgan 
V.  Oregon  Short  Line  B.  B.  Co.,  27  Utah,  99,  74  Pac.  525,  where  there 
was  objection  tO;  and  motion  to  disregard,  bill  of  exceptions  because 
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not  filed  on  opposing  counsel  within  thirty  days  from  denial  of  new 
trial,  as  required  by  statute,  court  may  relieve  against  failure  to 
serve  in  time  for  mistake,  inadvertence,  surprise  or  excusable  neglect. 
Distinguished  in  Hocknan  v.  New  York  Brygoods  Co.,  8  Idaho,  74, 
67  Pae.  79i8,  if  objections  are  made  to  settlement  of  statement  on 
ground  that  time  for  settlement  had  expired,  and  such  fact  appears 
from  record,  trial  court  is  without  jurisdiction  to  settle  same. 

94  OaL  4&-48,  29  Pac.  709,  PEOPIJS  ▼.  LEMPEBLB. 

Upon  Trial  of  Defendant  Chargod  With  Murder,  question  as  to  di»- 
tanee  of  deceased  from  muzzle  of  pistol  at  discharge  is  not  proper 
subject  for  expert  testimony  by  medical  witness. 

Approved  in  People  v.  Heacock,  10  Gal.  App.  455,  102  Pac.  545, 
where  evidence  tending  to  connect  death  of  deceased  with  defendant 
as  criminal  cause  was  wholly  circumstantial,  it  was  error  to  allow 
physician,  who  had  testified  to  character  of  wounds  and  their  position, 
to  state  his  opinion  as  medical  expert  that  cause  of  death  was  not 
accidental. 

Error  in  Admitting  Improper  Expert  Testimony  for  prosecution  is 
not  prejudicial,  where  opinion  is  not  inconsistent  with  defendant's 
evidence  oi  theory  of  case,  and  could  not  strengthen  claim  of  prosecu- 
tion. 

Approved  in  State  v.  Jockman,  $1  Nev.  521,  104  Pac.  16,  in  murder 
case,  where  decedent  was  shot  twice,  defendant  claiming  first  was  in 
self-defense  and  second  by  accident,  and  witness  who  saw  shooting, 
and  who  performed  autopsy,  described  course  of  each  bullet,  and  stated 
that  wound  from  either  shot  was  sufficient  to  cause  death,  even  though 
it  was  error  to  permit  witness  to  give  his  opinion  as  to  which  was 
first  wound  received,  it  was  not  prejudicial;  Welle  v.  Territory,  14 
Okl.  442,  78  Pac.  126,  where  medical  expert,  who  had  made  careful 
examination  of  body  of  deceased  and  surroundings  and  also  of  wound 
and  direction  of  bullet  through  body,  was  permitted  to  give  his  opinion 
as  to  position  of  deceased  at  time  wound  was  inflicted,  this  was  harm- 
less error,  where  defendant  admitted  killing,  and*  there  was  no  issue 
on  which  testimony  could  operate  against  him. 

Applicability  of  Bule  of  Bsaaanable  Doubt  to  self-defense  is  hom- 
icide.    See  note,  19  L.  B.  A.  (n.  s.)  497. 

Beversal  of  Conviction  Because  of  Unfair  or  irrelevant  argument  or 
statements  by  prosecuting  attorney.     See  note,  46  L.  B.  A.  656. 

94  CaL  54>56,  29  Pac.  328,  WESTEBN  LUMBEB  CO.  ▼.  PHILUPS. 

Other  Defendants  Appealing  from  Judgment  foreclosing  mechanic's 
lien  cannot  object  to  sufficiency  of  form  of  judgment  against  con- 
tractor, who  does  not  appeal,  and  by  which  appellants  are  not  pre- 
judiced. 

Approved  in  People  v.  Kea,  2  Gal.  App.  Ill,  83  Pac.  165,  where  court 
found  that  one  of  two  previously  elected  justices  of  peace  had  died, 
and  that  other  incumbent,  who  was  also  made  defendant  in  quo  war- 
ranto proceedings  under  County  Government  Act,  was  entitled  to 
.  hold  over,  upon  appeal  by  ousted  defendants,  without  any  appeal  by 
relator,  no  error  relating  to  judgment  for  other  defendant  is  re- 
viewable. 
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M  OaL  6<»9,  28  Am.   8t   B^.  91,   29  Pac.  329,   OOODBIOH  ▼. 


Section  8407  of  OlvU  Code  EmployB  Words  "same  position''  with 
refoTenee  to  subject  matter  of  contract,  and  its  requirements  are 
fullj  satisfied  if  property  can  be  returned  in  substantially  same  con- 
dition as  when  he  received  it. 

Approved  in  Cox  v.  Boyden,  153  N.  0.  527^  60  8.  E.  506,  before 
purchaser  of  land  can  rescind  and  recover  interest  on  his  money,  he 
must  account  for  rents  and  profits  received  by  him  from  land,  together 
with  interest,  under  rule  that  he  who  seeks  equity  must  do  equity; 
Smith  V.  I>etroit  etc.  Gold  Min.  Co.,  17  S.  D.  423,  07  N.  W.  20,  agree- 
ment for  purchase  of  mining  claim  cannot  be  rescinded,  after  selling 
price  has  greatly  depreciated,  by  demonstrating  its  unproductiveness, 
as  purchaser  cannot  then  restore  to  seller  everything  of  value  which 
he  received. 

94  OaL  59-63,  29  Pac  242,  MTTRRHJi  ▼.  FIBflT  KATIONAIi  BANS 
OF  BAN  DIEOO. 

Where,  After  Aecommodation  Note  had  been  satisfied  by  bank  to 
payee,  action  was  brought  by  bank  against  apparent  maker  and  payee, 
in  which  judgment  was  recovered  against  apparent  maker,  who  was, 
without  negligence  on  his  part,  ignorant  of  facts  constituting  his 
defense  when  judgment  was  rendered  against  him,  he  may  bring 
equitable  action  to  obtain  relief  from  judgment  by  having  it  declared 
satisfied  as  against  him. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  487,  401,  80  Pac.  321,  322, 
power  of  equity  to  relieve  against  judgments  is  not  confined  to  cases 
where  they  have  been  procured  by  fraud,  but  extends  also  to  judg- 
ments wrongfully  given  by  reason  of  mistake  either  of  court  or  of 
injured  party  unmixed  with  fraud,  and  not  result  of  negligence  of 
injured  party. 

Diacretixn  of  Appellate  Oonrt  will  be  exercised  in  ordering  retrial, 
rather  than  to  direct  judgment  for  appellant  upon  findings,  where  it 
is  not  plain  from  record  that  party  against  whom  reversal  is  pro- 
nounced cannot  finally  prevail  in  suit  as  result  of  new  trial. 

Approved  in  Pollitz  v.  Wickersham,  150  Cal.  251,  88  Pac.  016,  ap- 
pellate court  having  affirmed  order  granting  new  trial  involving  ques- 
tion of  fact  as  to  validity  of  plaintiff's  claim,  it  is  proper  case  for 
granting  such  new  trial  rather  than  to  order  judgment  for  plaintiffs, 
which  might  work  unjust  conclusion. 

94  OaL  63-«5,  29  Pac.  484,  16  L.  B.  A.  636,  IN  BE  BI0HABD80N. 

A  Letter  from  Brother  to  Sister  stating  that  he  wanted  to  anticipate 
possibilities,  and  that  she  and  her  children  get  everything,  is  not 
testamentary  in  character,  writer  not  being  in  extremis,  and  there 
being  nothing  in  surrounding  circumstances  of  writer  unmistakably 
evincing  intention  that  letter  alone  should  be  testamentary  disposi- 
tion to  parties  mentioned. 

Approved  in  In  re  Noyes'  Estate,  40  Mont.  242,  106  Pac.  350,  letter 
written  by  one  who  had  imperfectly  executed  will,  to  chief  beneficiary, 
which  does  not  refer  directly  to  any  paper  whatever,  and  merely 
recites  portions  of  will  for  purpose  of  conveying  information  to 
beneficiary  of  writer's  solicitude  in  her  behalf,  and  not  to  ratify  any- 
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thing  already  done,  or  to  repablish  will,  does  not,  together  with  will, 
constitute  yalid  will. 

Wbat  Conatitotes  a  Testammtary  Waiting.  &be  note^  89  Anu  St 
Bep.  402;  5  Cof.  Prob.   16. 

I<ett«r  aa  WilL    See  note,  17  L.  B.  A.  (n.  a.)  1126. 

94  OaL  66-68,  29  Pac.  330,  OAKS  v.  OAKS. 

After  Homestead  haa  Been  Declared  upon  communitj  property  by 
wife,  deed  of  gift  of  such  property  from  husband  to  wife  yesta  in  her 
legal  title,  subject  to  husband's  rights  in  homestead. 

Approved  in  Wright  v.  Wright  (Cal.),  41  Pac.  696,  where  property 
purchased  with  community  funds  is  conveyed  to  wife  by  direction  of 
husband,  and  with  intent  that  it  shall  become  se'parate  property,  that 
conveyance  will  operate  as  gift  to  her. 

Effect  of  OonTeyance  by  Hnaband  to  Wife.  See  note,  69  L.  B.  A. 
379. 

What  l8  Oommimity  Property.  See  note,  126  Am.  St.  Bep.  105;  4 
Cof.  Prob.  47,  49. 

How  Far  Proceeds  of  Ezenqiit  Property  retain  exempt  character. 
See  note,  1<9  L.  B.  A.  37. 

94  OaL  6»-72,  29  Pac.  487,  IN  BE  OBOOME. 

Wbere  Homestead  Olaimant  Had  Becelved  United  States  patent  to 
land,  and  it  was  inventoried  as  part  of  his  estate,  question  of  adverse 
ownership  of  land  by  partnership  of  which  decedent  was  member  can- 
not be  considered  in  proceeding  by  widow  in  probate  court  to  have 
property  set  apart  as  home  for  use  of  herself  and  child. 

Approved  in  In  re  Tuohy's  Estate,  33  Mont.  247,  83  Pac.  491,  under 
code  provision  requiring  petition  for  sale  of  land  to  pay  decedent's 
debts  to  set  forth  debts  outstanding,  description  of  property  with 
legatees,  devisees,  and  heirs,  etc.,  court  cannot,  on  application  for 
sale  of  real  estate  to  pay  debts,  try  issues  of  title  to  real  estate  to 
be  held,  or  of  adverse  possession,  as  between  executor  and  devisees. 

94  OaL  73-77,  29  Pac.  485,  PEOPLE  ▼.  HOWABB. 

Act  of  1880,  to  Establish  Free  Public  Llbrariee  by  its  terms  applies 
only  to  such  libraries  as  are  established  under  its  provisions. 

Approved  in  Hanford  Library  Trustees  v.  Han  ford,  2  Cal.  App.  765, 
d4  Pac.  229,  board  of  library  trustees  of  city  of  sixth  class  created 
under  act  of  March  23,  1901,  are  not  entitled  to  control  construction 
of  public  library  building  from  fund  donated  to  city,  eo  nomine^  and 
not  to  them  as  trustees. 

94  Oal.  86-89,  29  Pac  416,  OAIJ.IAKO  v.  EXLFOT. 

Where  Plaintiff  Obtained  Leave  to  file  supplemental  complaint,  judg- 
ment obtained  in  default  thereafter,  without  additional  service  of 
supplemental  complaint,  is  erroneous. 

Approved  in  Billings  v.  Palmer,  2  Cal.  App.  433,  83  Pac.  1077, 
service  of  amended  complaint  implies  filing  thereof,  and  delivery  of 
copy  and  acknowledgment  of  service  made  day  before  filing  does  not 
become  effective  until  date  of  filing  of  pleading. 

Question  Whether  One  Name  is  Idem  Sonans  with  another  is  not 
question  of  spelling. 
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Approved  in  Roland  v.  State,  127  Ga.  402,  56  S.  E.  413,  where 
defendant  was  inducted  under  name  of  "George  Bawlin/'  and  filed 
plea  of  misnomer,  and  that  real  name  was  "George  Roland,"  and 
evidence  showed  that  those  who  knew  him  pronounced  it  "Rolin," 
plea  properly  overruled. 

Idem  Sonans.    See  note,  100  Am.  St.  Rep.  331,  341. 

ProoeedingB  Against  Persons  by  Lese  or  other  than  full  Christian 
names.    See  note,  132  Am.  St.  Rep.  570. 

94  Cal.  89-91,  29  Pac.  420,  PEOPLE  v.  DILWOOD. 

In  Prosecution  of  One  Conspirator  for  larceny,  evidence  of  appear- 
ance, conduct,  and  declarations  of  his  co-conspirator  in  larceny  on 
day  subsequent  to  stealing  is  inadmissible. 

Approved  in  People  v.  Ay  hens,  16  Cal.  App.  622,  117  Pac.  790, 
to  be  admissible  in  evidence,  declarations  of  co-conspirator  must  be 
made  during  existence  of  conspiracy  and  in  furtherance  thereof, 
and  not  after  its  consummation;  People  v.  Stokes,  5  Cal.  App.  213, 
89  Pac.  1000,  any  error  in  admission  of  evidence  or  in  any  ruling 
of  court,  not  appearing  to  affect  substantial  rights  of  defendant, 
must  be  disregarded. 

Distinguished  in  People  v.  Brady  (Cal.),  36  Pac.  960,  where  de- 
fendant, in  presence  of  witness,  by  arrangement  with  his  partner 
in  crime,  agreed  that  witness  should  accompany  his  partner,  who 
should  tell  witness  where  stolen  property  was,  and  that  witness 
should  get  it,  and  turn  it  over  to  defendant's  partner,  statements 
made  to  witness  by  such  partner,  in  defendant's  absence,  as  to  where 
property  may  be  found,  are  admissible  againet  defendant. 

Circumstantial  Evidence.    See  note,  97  Am.  St.  Rep.  797. 

94  Cal.  91-95,  29  Pac.  413,  KUBTZ  ▼.  FOBQUEB. 

Joint  and  Several  Bond,  Purporting  to  be  bond  both  of  principals 
and  sureties,  bat  signed  by  suretiee  only,  is  not  rendered  invalid 
as  against  them  by  omission  of  principals  to  sign. 

Approved  in  Deer  Lodge  Co.  v.  United  States  etc.  Guaranty  Co., 
42  Mont.  324,  326,  112  Pac.  1062,  1063,  following  rule;  Stimson  Mills 
Co.  v.  Biley  (Cal.),  42- Pac.  1075,  where  bond  is  in  form  joint  and 
several,  failure  of  all  parties  named  in  instrument  as  obligors  to 
sign  bond  does  not  render  it  void. 

Effect  of  Delivery  of  Bond  Unsigned  by  principal  obligor.  See 
note,  12  L.  B.  A.  (n.  s.)  1107,  1116,  1120. 

Befusal  of  Trial  Court  to  Strike  Out  Judgment-roll  which  had  been 
admitted  in  evidence  cannot  be  considered  upon  appeal,  where 
there  is  nothing  in  record  to  show  what  was  judgment-roll  admitted. 

Approved  in  San  Francisco  Com.  Agency  v.  Hogan  Co.,  6  Cal. 
App.  409,  92  Pac.  312,  where  documentary  evidence  is  offered  and 
rejected,  so  much  of  contents  thereof  as  ^is  necessary  to  show  that 
error  has  been  committed  must  be  set  forth  in  bill  of  exceptions. 

94  Cal.  96-105,  28  Am.  St.  Bep.  94,  29  Pac.  415,  FIB8T  NATIONAL 
BANK  OF  SAN  DIEGO  V.  BABCOCK. 

One  Wbo  Writes  His  Name  upon  Back  of  non-negotiable  promis- 
sory note  to  give  it  credit  is  guarantor,  and  is  liable  prima  facie 
for  payment  of  note  upon  default  of  principal,  without  any  previous 
demand  or  notice. 
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Approved  in  Tilden  ▼.  Goldy  Machine  Co.,  ^  Ca\.  Ap]^.  10,  98  Pac. 
89y  following  rule. 

Liability  of  Indoner  of  non-negotiable  instrument.  See  note,  97 
Am.  8t.  Bep.  985,  990. 

Oontract  of  Guaraaty.    See  note,  105  Am.  St.  Bep.  507. 

Belease  of  Indoner  of  Note  by  Failure  to  enforce  liability  of  maker. 
See  note,  18  L.  B.  A.  (n.  g.)  5^5. 

Agreem«ntB  and  Conditioiia  Destroying  Kegotiability.  See  note, 
125  Am.  St.  Bep.  207. 

94  CmL  106-108,  29  Pac  414,  BIOIOTTO  ▼.  CLEMENT. 

Claim  and  Delivery  cannot  be  Had  unless  defendant  is  then  pos- 
sessed of  property. 

Approved  in  Bunge  v.  Wilson,  7  Cal.  App.  578,  579,  95  Pac.  179, 
if,  after  death  of  testator,  executrix  sold  property  to  bona  fide  pur- 
chaser for  value,  without  notice,  and  sale  was  confirmed,  action  of 
claim  and  delivery  will  not  lie  against  such  executrix  after  such 
sale;  Glass  v.  Basin  &  Bay  State  Min.  Co.,  31  Mont.  29,  77  Pac.  303, 
where  plaintiff  alleged  that  he  deposited  stock  with  defendant  com- 
pany to  be  sold  by  latter,  in  consideration  of  certain  agreement, 
and  that  defendant  violated  its  agreement,  and  sold  and  delivered 
stock  to  others,  and  failed  to  deliver  to  plaintiffs  or  pay  value  thereof 
when  requested  so  to  do,  complaint  did  not  state  cause  of  action 
in  claim  and  delivery;  Bobb  v.  Dobrinski,  14  Okl.  570,  78  Pac.  103, 
action  of  replevin  cannot  be  maintained  against  one  who  i»  not  in 
actual  or  constructive  possession  of  property  at  commencement  of 
action. 

Bight  to  Maintain  Action  to  Becoyar  Property  in  specie  against 
one  not  in  possession.     See  note,  18  L.  B.  A.  (n.  s.)  1265,  1273. 

Claim  and  Delivery  is  Statutory  Beniedy  provided  to  enable  one 
to  recover  possession  of  personal  property  wrongfully  detained. 

Approved  in  Liver  v.  Mills,  155  Cal.  483,  101  Pac.  300,  mere  re- 
taking of  property  by  vendors  for  default  in  payment  determines 
only  right  to  possession  at  that  time,  and  does  not,  of  itself,  termi- 
nate lifo  of  contract,  if  time  is  not  made  of  its  essence. 

94  Cal.  112-120,  29  Pac.  421,  PfiOPLE  ▼.  SMALLINO. 

Former  Jeopardy  by  Beason  of  Discbarge  of  jury  in  prisoner's  ab- 
sence.    See  note,  44  L.  B.  A.  697. 

94  Cal.  120-128,  28  Am.  St  Bsp.  99,  29  Pac.  859,  CALIFOBNIA 
BOUTHEBN  HOTEL  CO.  v.  CALLENDEB. 

Corporation  may  Maintain  Action  on  contract  of  subscription 
against  subscriber  to  its  stock  to  recover  calls  made  in  pursuance 
to   terms  of  contract. 

Approved  in  Horseshoe  Pier  etc.  Co.  v.  Sibley,  157  Cal.  447,  108 
Pac.  309,  subscriber  to  stock  of  corporation  may  expressly  agree 
to  pay  amount  of  his  subscription  either  immediately  or  in  stated 
payments,  and  thus  relieve  corporation  of  duty  of  making  calls; 
Auburn  Opera-House  etc.  Assn.  v.  Hill  (Cal.),  32  Pac.  588,  where 
"prospectus''  recited  that  subscriptions  were  to  be  called  for  in 
installments,  etc.,  and  defendant  signed  prospectus  for  certain  num- 
ber of  shares,  and  four  calls  had  been  ordered,  and  defendant  had 
refused  to  pay,  plaintiff  was  entitled  to  recover. 
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It  is  not  Essential  to  Ownerdiip  of  Stock  in  corporation  that  cer- 
tificate for  stock  shouM  have  been  issued  to  stockholder. 

Approved  in  Hughes  Mfg.  etc.  Co.  v.  Wilcox,  13  Cal.  App.  29,  108 
Pac.  873,  following  rule;  8an  Francisco  Com.  Agency  v.  Miller,  4 
Cal.  App.  293,  87  Pac.  631,  averment,  in  action  hy  corporation  to 
recover  from  stockholders  their  proportionate  share  of  indebtedness, 
that  certain  number  of  shares  were  issued  is  not  equivalent  to 
stating  that  onlj  that  number  of  shares  were  subscribed;  Cotter 
V.  Butte  A  B.  V.  Smelting  Co.,  31  Mont.  133,  77  Pac.  610,  where 
company  recognized  plaintiff  as  stockholder,  and  he  was  permitted 
to  vote  stock  at  stockholders'  meeting,  he  was  estopped  to  deny 
delivery  of  stock  to  him  and  acceptance  of  it. 

Finding  of  Ultimate  Fact  That  Subscriber  had  "waived"  any  right 
he  may  have  had  to  object  to  organization  of  corporation  implies 
that  he  had  knowledge  of  right  waived,  and  that  his  waiver  was 
voluntary. 

Approved  in  Barber  v.  Vinton,  82  Yt.  334,  73  Atl.  883,  that  land 
owner  appeared  at  subsequent  hearing  on  question  of  damages,  in 
proceedings  for  laying  out  of  highways^  does  not  of  itself  show 
waiver  of  notice  of  hearing  on  question  of  necessity. 

liiAbiUty  to  Corporations  of  Subscribers  to  Stock.  See  note,  93 
Am.  St.  Bep.  377,  380,  382. 

94  CaL  128-181,  29  Pac.  489,  YOUNa  ▼.  BRADY. 

Evidence  to  Sliow  Credibility  or  Bias  of  Witness.  See  note,  82  Am. 
St.  Bep.  40. 

94  Cal.  131-136,  29  Pac.  417,  CBBF  ▼.  PFLEOINO. 

After  Passage  of  Act  of  March  2,  1867,  mere  adoption  by  town 
authorities  of  official  map  of  town,  which  showed  street   laid   out 
through  lands  in  actual  possession  of  private  person  at  date  of  act,   ■ 
did  i\pt  affect  right  of  occupant  to  land  so  designated  as  street. 

Approved  in   Globe   v.  Slack,   11   Ariz.   413,   95   Pac.    128,   under 
statute  making  it  duty  of  probate  judge  to  enter  townsite  and  ap- 
point three  commissioners  to  have  survey  made  to  conform  as  nearly 
as  possible  to  original  plan  of  town,  and  plat  made  thereof,  com-  , 
missioners  had  no  authority  to  create  additional  streets. 

Distinguished  in  Koshland  v.  Cherry,  13  Cal.  App.  443,  110  Pac. 
144,  where  alley  was  in  use  at  time  town  patent  was  obtained,  trust 
for  which  town  trustees  took  title  thereof  was  to  maintain  it 
throughout  its  whole  length,  as  public  alley. 

94  CaL  141-146,  29  Pac.  866,  FIBST  KAT.  BANS  OF  SAK  DXEGO  ▼. 


liability  of  Indorser  of  Noa-negotlabLe  Instrument.  See  note,  97 
Am.  St.  Bep.  986. 

94  Cal.  146-156,  28  Am.  St  Bep.  106^  29  Pac.  624,  15  !■.  B.  A.  813, 
TVHITNEY  ▼.  KRTJ.F,Y. 

In  Action  to  Set  Aside  Judgment  for  frauds,  plaintiff  must  not 
only  show  by  complaint  fraud  giving  right  to  relief,  but  also  that 
he  has  defense  to  original  action  on  merits. 

Approved  in  Hite  v.  Mercantile  Trust  Co.,  156  Cal.  768,  106  Pac. 
194,   in    action    by    widow    against   estate    of    alleged    husband    to 
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set  aside,  on  ^ound  of  fraud,  agreement  between  them  wherebj 
she  released  all  claims  in  property,  such  a^eement,  until  set  aside, 
estops  her  from  any  claim  to  estate,  and,  if  no  right  to  set  it 
aside  is  shown,  an  action  cannot  be  maintained  by  her  to  vacate 
judgment  which  declared  her  never  to  have  been  his  wife;  Bailey 
V.  Aetna  Indemnity  Co.,  5  Cal.  App.  747,  91  Pae.  419,  where  affirm- 
ative defense  to  original  action  on  ground  of  collusion  failed  to 
show  facts  constituting  it,  or  to  show  that  there  was  any  defense 
to  original  action  or  any  ability  to  supply  upu.!  new  trial  evidence 
alleged  to  have  been  suppressed  at  former  action,  no  defense  is 
stated. 

Orantee  Whose  Qrantor  had  Been  Frevloiuly  Adjudged  not  to  be 
owner  of  land  attempted  to  be  conveyed,  who  is  out  of  possession, 
and  who  was  not  himself  party  to  suit  in  which  judgment  was 
rendered,  cannot  maintain  suit  in  equity  to  set  aside  judgment  be- 
cause of  fraud  upon  his  grantor. 

Approved  in  Beady  v.  Smith,  170  Mo.  175,  70  S.  W.  487,  where 
director  of  corporation  purchased  property  of  which  corporation  was 
equitable  mortgagor,  and  immediately  sold  at  profit,  fraud,  if  any, 
in  such  purchase,  was  against  corporation,  and  not  against  its 
creditors,  and  they  were  not  entitled  to  impeach  same. 

Who  may  Proceed  to  Set  Aside  Jndgmenta  against  other  parties. 
See  note,  54  L.  B.  A.  767. 

94  OaL  156-169,  29  Pac  773,  WILLABSETTE  STEAM  MILLS  CO. 
▼.  UNION  LTTMBEB  CO. 

Under  Contract  for  Sale  and  Delivery  of  specified  quantity  of  ma- 
terials, if  less  than  quantity  contracted  for  is  .delivered,  and 
vendee  accepts  and  retains  the  part,  he  is  liable  for  its  value. 

Approved  in  Hills  v.  Edmund  Peycke  Co.,  14  Cal.  App.  35,  110  Pac. 
1089,  under  contract  to  sell  orange  crop  estimated  to  contain  twenty 
carloads,  more  or  less,  if  plaintiffs  furnished  nine  carloads,  defend- 
ant would  be  liable  for  value  of  such,  if  he  received  and  accepted 
them,  subject  to  right  of  defendant  to  set  up  counterclaim  for 
damages,  if  any,  caused  by  failure  to  fully  comply  with  contract. 

94  Cal.  159-161,  29  Pac.  623,  BLAKESLEE  v.  HALL. 

Qrant  to  Particular  Person  eo  Nomine  "and  to  his  successor  in 
office  as  bishop"  of  particular  church,  does  not  pass  any  estate  in 
land  granted  to  subsequent  incumbent  of  office,  unless  bishop  of 
church  was  corporation  sole. 

Cited  in  Kauffman  v.  Foster,  3  CaL  App.  746,  747,  86  Pac.  1111, 
arguendo. 

94  Cal.  162-166,  29  Pac.  490,  MOSOBOVE  ▼.  HABBia 

Sale  of  Hogs  on  Bauch  in  Seller's  Occupancy  is  not  accompanied 
by  immediate  delivery  and  actual  change  of  possession,  if  after 
sale  they  are  allowed  to  remain  on  ranch  in  charge  of  same  per- 
sons having  charge  of  them  before  sale,  though  such  persons  took 
charge  upon  request  of  buyer  after  sale. 

Approved  in  Love  v.  Hill,  21  Okl.  355,  96  Pac.  626,  where  H.  sold 
to  plaintiff  hogs  on  latter's  ranch,  and  executed  bill  of  sale  to  plain- 
tiff, which  .was  recorded,  which  provided  that  they  should  be  held 
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bj  H.  until  plaintiff  ordered  them  delivered  at  certain  time,  wltliin 
not  to  exceed  fifteen  days,  such  sale  was  yoid  as  against  attach- 
ing creditors,  as  there  was  not  immediate  delivery  and  actual  change 
of  possession. 

Judgment  Bendered  in  Action  in  WMdi  Service  of  summons  was 
by  publication,  and  in  which  defendant's  property  was  attached, 
is  admissible  in  evidence  in  subsequent  action  for  claim  and  de- 
livery of  such  property,  in  favor  of  person  claiming  same  under 
judgment. 

Approved  in  Salemonson  v.  Thompson,  13  N.  D.  194,  101  N.  W. 
323,  judgment  against  nonresident,  where  jurisdiction  rests  only  on 
service  by  publication,  and  seizure  of  debtor's  property  under  writ 
of  attachment,  has  same  conclusive  effect,  to  extent  of  debtor's  in- 
terest in  property  seized,  as  judgment  rendered  upon  personal  service. 

Attack  by  Alleged  Fraudulent  Grantee  on  judgment  on  which  ac- 
tion to  set  aside  conveyance  based.    See  note,  67  L.  B.  A.  591. 

94  Oal.  166-179,  29  Pac.  861,  17  K  S.  A.  665,  WILSON  ▼.  OALIFOB- 
NIA  OENTBAI.  B.  B.  GO. 

Under  Section  2120  of  Olvil  Ck)de,  common  carrier,  in  order  to  re- 
duce his  liability  to  that  of  warehouseman  as  to  goods  that  have 
arrived  at  place  of  consignment,  and  are  stored,  must  notify  con- 
signee of  their  arrival. 

Approved  in  Beeder  v.  Wells,  Fargo  &  Co.,  14  Cal.  App.  794,  113 
Pac.  344,  following  rule;  Hardle  v.  Vicksburg  etc.  By.  Co.,  118  La. 
261,  42  So.  795,  fact  that  defendant  delivered  goods  to  warehouse, 
who  delivered  to  wrong  consignee  in  error,  and  without  its  authority, 
does  not  relieve  carrier  of  all  further  liability;  Poy threes  v.  Southern 
By.  Co.,  148  N.  C.  393,  62  8.  E.  516,  1®  L.  B.  A.  (n.  s.)  427,  car- 
rier does  not  become  warehouseman,  so  as  to  be  relieved  from  lia- 
bility as  insurer,  until  he  has  notified  consignee  of  arrival  of  goods, 
and  until  consignee  has  had  reasonable  time  to  remove  them. 

When  Carrier's  Iilability  is  Beduoed  to  that  of  warehouseman.  See 
note,  97  Am.  St.  Bep.  92,  94. 

When  Liability  of  Bailway  Carrier  of  Gooda  as  such  ceases.  See 
note,  17  L.  B.  A.  693,  694. 

Beaeonable  Time  for  BemoTal  of  Goods  after  which  liability  of 
carrier  as  such  terminates.    See  note,  8  L.  B.  A.  (n.  s.)  242. 

Whwe  Common  Carrier  of  Goods  is  Sued  on  contract  of  carriage 
for  failure  to  carry  safely,  and  sets  up  in  defense  that  goods  were 
destroyed  by  fire  after,  while  stored  in  warehouse,  without  car- 
rier's fault  or  negligence,  burden  of  proving  this  defense  it  on  him. 

Approved  in  Brounton  v.  Southern  Pac.  Co.,  2  Cal.  App.  177,  83 
Pac.  267,  railroad  is  not  negligent  in  not  notifying  consignee  of 
arrival,  when  goods  are  destroyed,  where  consignee  left  town  early 
in  morning  of  day  goods  were  received,  and  did  not  return  until 
afternoon  of  that  day,  when  goods  were  burning;  Frantz  v.  Harper 
(Cal.),  62  Pac.  603,  where  action  is  brought  on  contract  to  pay 
certain  tolls,  and  answer  does  not  deny  contract,  but  alleges  that 
such  tolls  are  illegal,  burden  of  establishing  illegality  thereof  is  on 
defendant;  Farmen  v.  United  States  Express  Co.,  25  S.  D.  99,  125 
N.  W.  576,  express  company  claiming  exemption  from  liability  for 
loss  of  package  by  fire  on  ground  that  it  held,  not  as  carrier,  but 
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as  warehouse  man)  has  burden,  nevertheless,  to  show  that  destruction 
of  package  was  without  negligence  on  its  part. 

Burden  af  Proof  as  to  Nefl^gence  of  Carrier  holding  as  warehouse- 
man.   See  note,  22  L.  B.  A.  (n.  s.)  979,  980. 

Notwithatanding  Oonillct  In  Evidence,  new  trial  may  be  granted 
by  lower  court  on  ground  that  verdict  was  against  evidence  on  ma- 
terial issue,  although  judge  who  heard  and  determined  motion  for 
new  trial  had  not  tried  case  or  heard  evidence. 

Approved  in  Austin  v.  Gagan  (Cal.)y  30  Pac.  790,  order  grant- 
ing new  trial,  when  evidence  is  conflicting,  will  not  be  reversed 
because  judge  who  made  order  was  not  the  one  who  presided  at 
trial;  Texas  etc.  By.  Co.  v.  Voliva,  41  Tex.  Civ.  App.  19,  91  S.  W. 
S55,  where  speeial  judge  is  called  away  after  rendition  of  verdict 
in  cause  tried  before  him,  and  is  unable  to  return  during  term  to 
hear  motion  for  new  trial  made  in  cause,  judge  subsequently  selected 
as  special  judge  has  authority  to  hear  motion  and  to  grant  new 
triaL 

In  Detarmlnlng  Motion  far  New  Trial,  lower  court  is  not  governed 
by  same  rule  that  prevails  in  appellate  court  aa  to  conflicting  evi- 
dence. 

Approved  in  Scrivani  v.  Dondero  (Cal.),  44  Pac.  1006,  rule  that 
appellate  court  will  not  disturb  verdict  where  there  is  evidence 
to  sustain  it  does  not  apply  with  equal  force  to  trial  judge,  who 
saw  and  heard  witnesses,  and  order  granting  new  trial  will  not  be 
reversed  unless  there  has  been  abuse  of  discretion. 

94  OaL  180-191,  29  Pac^  496,  FBANCI800  T.  AOUIBBS. 

In  Absence  of  Statato^  Aaslgnaa  for  benefit  of  creditors  cannot 
maintain  action  to  recover  property  that  has  been  conveyed  by 
assignor  in  fraud  of  his  creditors. 

Approved  in  Babcock  v.  Maxwell,  29  Mont.  34,  74  Pac.  66,  under 
code  provision  that  assignee  for  benefit  of  creditors  is  not  to  be 
regarded  as  purchaser  for  value,  and  has  no  greater  rights  than 
assignor  has,  in  retfpeet  to  things  in  action  transferred  by  assign- 
ment, assignee  cannot  attack  previous  transfer  by  assignor  as  in 
fraud  of  creditors. 

Distinguished  in  Nixon  t.  Goodwin,  3  Cal.  App.  3dl,  85  Pac.  171, 
deed  by  insolvent  foreign  mining  corporation  of  all  its  mining 
property  to  creditor  who  was  director,  and  who  resigned  for  pur- 
pose of  taking  such  deed  to  prefer  his  debt,  with  knowledge  of 
its  insolvency,  and  with  intent  to  defraud  and  delay  other  creditors 
of  corporation,  which  had  no  other  property  with  which  to  pay 
them,  is  void  as  to  such  creditors  and  as  to  assignee  in  insolvency. 

An  Estate  Does  not  "DeyolTO"  from  One  Person  to  another  as  re- 
sult of  some  positive  act  or  agreement  between  them. 

Approved  in  Babcock  v.  Maxwell,  29  Mont.  35,  74  Pac.  66,  transfer 
by  debtor  of  property  not  accompanied  by  change  of  possession  is 
not  void  as  against  assignee  for  benefit  of  debtor's  creditors. 

Upon  Execution  of  Bill  of  Sale,  Title  to  Property  Bold,  as  between 
parties  to  instrument,  vests  in  purchaser,  although  sale  was  unaccom- 
panied by  actual  delivery  and  continued  change  of  possession. 

Distinguished  in  Bunge  v.  Wilson,  7  Cal.  App.  578,  9^  Pac.  179, 
where  grantor  died  while  in  possession,  and  his  executrix  sold  to 
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bona  fide  purchaser  for  value,  without  notice,  and  sale  was  confirmed, 
claim  and  deliverj  will  not  lie  against  executrix. 

94  Oal.  192-195,  29  Pac.  622,  SOHALLEBT-aANAHIt  LX7MBEB  CO. 
▼.  NEAL. 

Attorneys'  Fees  Awarded  Claimant  under  section  1195  of  Code  of 
Giril  Procedure,  upon  recovery  of  judgment  in  action  to  foreclose  me- 
chanic's lien,  is  incident  of  judgment. 

Approved  in  Peckham  v.  Fox,  1  Cal.  App.  308,  82  Pac.  92,  attor- 
neys' fees  allowed  under  section  1195  of  Code  of  Civil  Procedure 
are  lien  on  property  foreclosed;  Shaw  v.  Johnston,  17  Idaho,  685, 
107  Pac.  402,  attorneys'  fees  allowed  plaintiff,  in  mechanic's  lien 
proceeding,  are  lien  upon  property. 

94  Cal.  195-205,  29  Pac.  491,  MABTIK  ▼.  LLOYD. 

Better  Practice  ia  for  Trial  Conrt  to  rule  upon  questions  involving 
admissibility  of  evidence  as  they  arise,  though  whether  practice  of 
reserved  rulings  is  ground  for  reversal  in  any  given  ease  must  de- 
pend ui^n  particular  circumstances  of  case. 

Approved  in  Preston  v.  Hirsch,  5  Cal.  App.  488,  90  Pac.  966,  where 
defendant  relied  upon  tax  title  derived  from  state,  objections  to 
introduction  of  which  were  formally  stated,  and  defendant  had  full 
opportunity  to  answer  them,  and  rulings  thereon  were  reserved  with 
consent  of  both  parties,  it  cannot  be  held  that  defendants  were  preju- 
diced by  final  ruling  excluding  title  without  stating  reasons  for  such 
ruling. 

In  Action  to  Quiet  Title,  Plalntlif  must  show  title  in  himself. 

Approved  in  House  v.  Ponce,  13  Cal.  App.  281,  109  Pac.  161,  where 
complaint  in  action  to  quiet  title  alleged  ownership  and  right  of 
possession  of  lots,  and  possession  by  defendant,  who  took  issue  on 
plaintiff's  ownership,  and  set  up  tax  title  in  himself,  acquired  from 
state,  burden  is  upon  plaintiff  to  show  title  in  himself,  to  overcome 
the  defendant's  possession. 

Besezratlon  in  Orant  la  to  be  InterprMed  in  favor  of  grantor. 

Approved  in  Pavkovich  y.  Southern  Pacific  B.  B.  Co.,  150  Cal.  45, 
87  Pac.  1098,  deed  of  land  for  use  of  railroad  way  to  stone  quarries 
for  purpose  and  with  limitation  that  rock  taken  is  for  railroad  pur- 
poses, and  that  grantees  are  not  to  carry  on  business  for  any  other 
purpose,  is  to  be  taken  as  qualifying  estate  granted,  for  benefit  of 
grantors,  and  as  forbidding  taking  for  any  other  purpose. 

Where  Language  Used  is  not  Absolute,  intention  of  parties  must 
be  construed  with  reference  to  situation  of  parties,  and  character 
and  condition  of  subject  matter  of  contract. 

Approved  in  King  v.  Samuel,  7  Cal.  App.  61,  93  Pac.  393,  extrinsic 
evidence  was  admissible  to  show  that  original  sale  to  grantee  was 
sixty-nine  and  fifty-three  hundredths  acres,  at  twenty-five  dollars 
per  acre,  on  west  «ide  of  river,  that  grantee  took  possession  only 
of  such  land,  and  any  conflicting  evidence  as  to  whether  grantee 
claimed  any  land  on  east  side  of  river  was  to  be  determined  by  trial 
court,  which  was  warranted  from  evidence  in  concluding  that  grantee 
took  no  lands  east  of  river. 

When  (General  Description  is  Certain,  and  particular  description  un- 
certain, general  description  must  prevail. 
II  Oal.  Note>~4S 


94  Oal.  205-^17    N0TB8  ON  CALIFORNIA  BEPOBTS.  764 

DiBtingniflhed  in  King  v.  Samuel,  7  Cal.  App.  60,  93  Pae.  392, 
where  whole  patented  land  included  one  hundred  and  eighty-nine  and 
twenty-hundredths  acres  in  sections  27  and  28,  deed  from  patentee, 
prepared  by  grantee's  counsel,  which  described  whole  land  by  metes 
and  bounds,  but  limited  acreage  granted  to  sixty-nine  and  fifty-three 
hundredths  acres,  and  followed  general  description  by  clause:  "This 
conveyance  intends  to  convey  all  the  ....  land  in  sections  27  and 
28,"  such  clause  cannot  be  rejected  as  inconsistent  with  prior  descrip- 
tion, but  any  ambiguity  must  be  resolved  against  grantee  who  caused 
it  to  exist. 

Location  of  BonndarieB.    See  note,  129  Am.  St.  Bep.  992. 

M  CaL  205-212,  29  Pac  633»  WILLAMETTE  STEAM  MILLB  00. 
V.  KBEMEB. 

Where  Claim  of  Lien  Stated  the  Building  was  at  southwest  comer 
of  certain  streets,  upon  lot  6,  in  block  28,  and  building  was  at  north- 
east corner,  description  being  correct  otherwise,  and  it  not  appearing 
that  any  other  building  had  been  erected  by  owner  at  intersection 
of  such  streets,  description  of  block  identifies  lot,  and  call  for  "south- 
west" corner  may  be  rejected. 

Approved  in  Union  Lumber  Co.  v.  Simon,  150  Cal.  757,  89  Pae.  1079, 
in  notice  of  claim  for  mechanic's  lien,  imperfect  attempt  to  describe 
land  by  metes  and  bounds  may  be  aided  and  rendered  su£Scient  by 
further  statement  in  notice  that  particular  person  is  owner  of  land 
and  building  erected  thereon,  and  that  lien  is  for  material  furnished 
specified  contractor  while  he  was  engaged  in  constructing  building 
for  such  owner;  Nofziger  Lumber  Co.  v.  Waters,  10  CaL  App.  91, 
101  Pae.  39,  where  it  appeared  that  only  lot  owned  was  lot  18,  in 
block  4,  of  specified  tract,  and  notices  of  liens  furnished  no  descrip- 
tion of  building  by  general  location,  but  merely  misdescribed  prop- 
erty as  lot  18,  in  block  5  of  same  tract,  liens  are  thereby  rendered 
invalid;  Mivelaz  v.  Johnson,  124  Ey.  258,  124  Am.  St  Bep.  398,  98 
S.  W.  1021,  where  statement  of  claim  for  lien  said,  beginning  at 
point  six  hundred  and  forty-seven  and  a  half  feet  south  of  P  street, 
and  thence  southwardly  twenty-six  feet  four  inches,  and  property 
began  six  hundred  and 'thirty-seven  and  one-half  feet  south  of  P. 
street,  but  value  of  sixteen  feet  four  inches  was  greater  than  claim, 
and  also  stated  name  of  owner  incorrectly,  where  statute  required 
name  of  owner,  if  known,  description  of  property  was  sufficiently 
accurate  to  identify  it,  and  to  render  claim  good;  West  Iron  Wks. 
V.  Montana  Pulp  etc.,  30  Mont.  558,  77  Pae.  415,  where  building  to 
be  charged  was  easily  distinguishable,  and  known  as  paper-mill  of 
particular  corporation,  and  no  other  building  of  like  character  ex- 
isted in  town,  notice  describing  it  as  that  certain  two-story  brick 
mill  building,  with  general  description  of  certain  blocks  and  certain 
real  estate  outside  of  same,  is  sufficient. 

94  OaL  212-217,  28  Am.  St.  Bep.  113,  29  Pae  494,  PEOPLE  ▼. 
M0BBAT. 
Wliere  Accused  Introduced  Evidence  npon  Motion  for  new  trial, 
showing  that  jury  had  read  newspaper  articles  during  trial,  tending 
to  influence  them,  evidence  of  jurors  themselves  that  reading  of  ar- 
ticles had  not  influenced  them  in  any  way  prejudicial  to  defendant 
is  admissible. 


\ 
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Approved  in  State  ▼.  Mortensen,  27  Utah,  40,  74  Pac.  129,  decision 
of  supreme  eonrt  on  appeal  from  judgment  denying  motion  for  new 
trial  based  on  misconduct  of  jury  is  res  adjudicata  on  subsequent 
application  for  new  trial  based  on  same  ground,  though  afBdayits 
supporting  second  motion  show  more  in  detail  misconduct  com- 
plained of. 

94  CaL  217-224,  28  Am.  St.  B«p.  115,  29  Pac.  627,  SOUTHEBN  OAU- 
PpBNIA  LUMBEB  OO.  Y.  OCEAN  BEACH  HOTEL  CO. 

Time  Within  Which  Sale  l8  Directed  to  be  made  to  satisfy  judg- 
ment ordering  sale  upon  foreclosure  of  lien  is  directory  only. 

Approved  in  Weldon  ▼.  Rogers,  157  Cal.  415,  108  Pac.  268,  mere 
delay  in  making  sale  does  not  operate  as  abandonment;  Morton  v. 
Keardon,  07  Kan.  309,  100  Am.  8t.  Rep.  459,  72  Pac.  863,  where  de- 
cree entered  in  foreclosure  suit,  ordering  real  estate  to  be  sold,  and 
sheriff  sold  property,  under  execution  issued  by  clerk,  six  days  after 
return  of  writ,  and  sale  was  confirmed,  since  it  was  within  power 
of  court  to  order  property  sold  under  special  execution  at  time  it 
was  sold,  confirmation  rendered  it  valid,  being  approval  of  that 
which,  as  to  time  of  performance,  court  had  power  to  order  in  first 
instance. 

Order  Oonfirming  Judicial  Sale.    See  note,  100  Am.  St.  Bep.  464. 

94  Oal.  225-227,  29  Pac.  600,  VENZEX  T.  VENZKE. 

Section  ISO  of  Civil  Code  Only  Bequlree  that  there  shall  be  some 
corroborating  evidfence. 

Approved  in  Bell  v.  Bell,  15  Idaho,  24,  96  Pac.  203,  statutory  pro- 
visions that  decree  of  divorce  cannot  be  granted  upon  uncorroborated 
statement,  admission  or  testimony  of  parties  are  mandatory,  and 
there  must  be  some  other  and  different  corroboratioir  of  main  facts 
in  issue  than  such  statements,  etc.,  of  parties. 

Making  Charges  of  Adultery  as  Oroond  for  Divorce.  See  note,  18 
L.  B.  A.  (n.  s.)  307. 

94  Cal.  227-229,  28  Am.  St.  Bep.  121,  29  Pac.  500,  ANDEBSON  ▼• 
YOAKUM. 

Quitclaim  Deed  of  State  lAuds,  made  by  party  who  had  merely 
prepared  his  application  to  purchase  same  from  state,  passes  no  in- 
terest. 

Approved  in  Polk  V.  Sleeper,  158  Cal.  634,  112  Pac.  181,  right  of 
one  who  has  merely  filed  application  to  purchase  state  land  and 
whose  application  has  never  been  approved  and  who  has  received 
no  certificate  of  purchase  or  paid  any  part  of  purchase  price,  is  purely 
personal  right  which  does  not  survive  him. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  857. 

Estate  in  Public  Lands  Acquired  by  Pre-emptor.  See  note,  92  Am. 
St.  Bep.  47. 

94  CaL  229-241,  29  Pac.  629,  WIUiAMETTE  STEAM  MILLS  CO  v. 
LOS  ANGELES  COLLEOE  CO. 

After  Consolidation  of  Several  Actions  for  foreclosing  of  different 
mechanics'  liens,  under  section  1195  of  Code  of  Civil  Procedure,  ac- 
tions should  be  treated  as  single  action  by  respective  plaintiffs 
against  defendants. 
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Approved  in  Nordstrom  t.  Corona  City  Water  Co.,  155  Cal.  210, 
132  Am.  St.  Bep.  81,  100  Pac.  244,  and  Union  Lumber  Co.  v.  Simon, 
150  Cal.  762,  S9  Pac.  1081,  both  following  rule;  Coghlan  ▼.  Quarta- 
raro,  15  Cal.  App.  667,  115  Pac.  666,  where  in  consolidated  action 
one  lien  claimant  averred  validity  of  contract,  and  other  that  each 
contract  was  void,  finding  that  both  contracts  were  void  is  conclu- 
sive upon  all  parties  to  consolidated  action. 

Where  Contract  Is  Wholly  Void,  Laborer  or  materialman,  in  order 
to  perfect  his  lien,  cannot,  under  section  1187  of  Code  of  Civil  .Pro- 
cedure, file  his  claim  therefor  until  after  actual  completion'  of  build- 
ing, or  until  there  has  been  cessation  from  labor  for  thirty  days  upon 
unfinished  building. 

Approved  in  fi obison  v.  Mitchel,  159  Cal.  590,  114  Pac.  988,  owner, 
who,  on  contractor  abandoning  work,  proceeds  therewith  as  author- 
ized by  contract,  or  without  such  authorization,  must  give  statutory 
notice  of  cessation  from  labor. 

Filing  of  Claim  Before  Completion  of  Building  is  premature,  and 
confers  no  right. 

Approved  in  Schallert-Ganahl  Lumber  Co.  v.  Sheldon  (Cal.),  32  Pac. 
236,  following  rule;  Santa  Monica  Lumber  etc.  Co.  v.  Hege  (Cal.), 
48  Pac.  70,  where  there  was  evidence  that  buildings  were,  in  effect, 
completed  before  claim  of  lien  was  filed,  finding  to  that  effect  will 
not  be  disturbed,  though  there  was  evidence  of  trifling  imperfections 
remedied  after  such  time;  Tabor-Pierce  Lumber  Co.  v.  Internationa] 
Trust  Co.,  19  Colo.  App.  117,  75  Pac.  153,  under  mechanic's  lien  law, 
providing  for  filing  of  subcontractor's  lien  statements  within  thirty 
days  "after  the  completion"  of  building,  filing  before  such  completion 
is  premature;  General  Fire  Extinguisher  Co.  v.  Chaplin,  183  Mass. 
377,  67  N.  E.  322,  under  statutory  provision  that  statement  of  lien 
may  be  filed  within  thirty  days  after  lienor  has  ceased  to  furnish 
labor  or  materials  on  building,  where  they  were  furnished  under  en- 
tire  contract,  contractor  was  not  entitled  to  file  lien  before  com- 
pleting work,  since  until  that  time  there  was  no  debt  due  or  neces- 
sarily to  become  due  thereon  within  statute. 

What  Constitntea  Trivial  Imperfection  is  question  of  fact. 

Approved  in  Schindler  v.  Green,  149  Cal.  764,  87  Pac.  627,  if  omis- 
sion or  imperfection  is  so  slight  that  it  cannot  be  regarded  as  in- 
tegral or  substantive  part  of  original  contract,  and  other  party  can  be 
compensated  in  damages,  contractor  does  not  lose  his  right  of  action; 
Schindler  v.  Green  (Cal.  App.),  82  Pac.  343,  unworkmanlike  failure 
of  contractor  to  place  the  front  windows  in  basement  story  of  small 
house  directly  underneath  front  windows  of  upper  portion  of  house 
does  not  constitute  trivial  imperfection;  Lichty  v.  Houston  Lumber 
Co.,  39  Colo.  56,  88  Pac.  847,  fact  that  owner  accepted  building  from 
principal  contractor,  and  that  he  had  completed  his  contract,  does 
not  start  statute  running  as  against  one  who  had  furnished  mate- 
rials to  contractor,  where,  at  time  of  such  acceptance,  there  had  not 
been  placed  in  building  certain  grate,  mantle  and  tiling,  subsequently 
placed  there  by  another  contractor. 

In  Absence  of  Any  Statutory  Qualifications,  "completion" '  would 
be  construed  to  mean  actual  completion,  and  would  be  question  of 
fact  to  be  determined  in  each  case. 

Approved  in  Schallert-Ganahl  Lumber  Co.  v.  Sheldon  (Cal.),  32 
Pac.  235,  lien  filed  before  doors  of  house  were  hung,  plumbing  fin- 
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iflhed,  and  closets  and  bathroom  are  completed,  ventilators  placed 
and  moldings  put  in,  is  premature. 

Occupancy  or  Use  Wmch  la  Deemed  Oonclnaiye  Evidence  of  com- 
pletion must  be  determined  from  facts  of  case. 

Approved  in  Parnham  v.  California  etc.  Trust  Co.,  8  Cal.  App.  269, 
96  Pac.  790,  occupation  of  upper  part  of  building  hj  owners  before 
work  was  half  completed,  which  was  not  inconsistent  with  further 
progress  and  completion  of  improvements,  could  not  have  effect  to 
start  time  running  for  filing  Of  liens. 

Under  Section  1184  of  Code  of  Civil  Procedure,  the  contract  must 
provide  that -at  least  twenty-five  per  cent  of  whole  contract  price 
shall  be  payable  at  least  thirty-five  days  after  final  completion  of  con- 
tract. 

Approved  in  Burnett  v.  Glass,  154  Cal.  256,  97  Pac.  426,  provision 
in  contract  reserving  only  twenty  per  cent  is  not  compliance  with 
section  1184  of  Code  of  Civil  Procedure;  Merced  Lumber  Co.  v. 
Bruschi,  152  Cal.  374,  92  Pac.  845,  where  it  was  provided  that  final 
payment  should  be  at  completion  of  building  instead  of  at  least 
thirty-five  days  after,  a  person  otherwise  entitled  io'lien  does  not 
forfeit  his  right  thereto  by  payment  to  him  pro  rata,  with  others 
entitled  to  liens,  of  balance  due  on  contract  price;  California  etc. 
Cement  Co.  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  715,  118  Pac.  113, 
where  contract  for  hotel  building  provided  that  contractors  should 
be  paid  seventy -five  per  cent  as  work  progressed,  the  balance  of 
twenty-five  per  cent  "of  the  commissions"  for  purchasing  should 
be  payable  thirty-five  days  after  final  completion  of  contract,  it  is 
void. 

Under  Section  1183  of  Code  of  Civil  Procedure,  failure  to  file  con- 
tract or  memorandum  containing  statements  and  matters  required 
by  statute  renders  contract  wholly  void  for  all  purposes. 

Approved  in  Burnett  v.  Qlas,  154  Cal.  255,  97  Pac.  425,  where 
building  contract  specifically  refers  to  plans  and  specifications,  same 
constitute  part  of  contract  and  must  be  filed  with  it,  though  contract 
itself  does  not  refer  to  them  as  being  annexed,  but  refers  to  them 
as  being  kept  in  architect's  ofiSce,  or  in  some  other  place;  Coghlan  v. 
Quartararo,  15  Cal.  App.  667,  115  Pac.  666,  where  there  were  two 
contracts,  one  to  erect  two-story  building  and  other  to  add  third 
story  thereto,  each  for  more  than  one  thousand  dollars,  and  each 
providing  that  work  should  be  done  according  to  certain  plans  and 
specifications,  as  to  first  of  which  contracts  no  specifications  were 
signed,  and  as  to  second  none  filed,  both  contracts  were  void;  Hart- 
well  V.  Ganahl  Lumber  Co.,  8  Cal.  App.  736,  97  Pac.  902,  where  con- 
tract signed  by  both  parties,  filed  by  owner,  with  plans  and  specifica- 
tions attached  signed  by  contractor  only,  recited  that  building  was 
to  be  erected  conformably  to  plans  and  specifications  attached  thereto, 
which  showed  on  their  face  that  they  were  made  as  contemplated  by 
parties,  and  are  ones  referred  to  in  contract,  identification  of  them 
is  complete. 

Where  Building  Contract  Refers  to  Plans  and  specifications,  they 
must  be  filed  in  recorder's  oflSce. 

Beaffirmed  in  Burnett  v.  Glas,  154  Cal.  255,  97  Pac.  425. 

Distinguished  in  Howe  v.  Schmidt,  151  Cal.  439,  90  Pac.  1057,  where 
contract  provides  that  building  shall  be  conformable  to  drawings 
and  specifications  '*iiereunto  annexed,"  reference  is  fully  satisfied  by 
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pages  of  such  fastened  together  and  annexed  to  contract  and  signed 
on  last  page  thereof  by  parties. 

Recorded  Memorandmn  of  Building  only  describing  building  as 
"three  stories  high"  is  insufficient. 

Approved  in  Blyth  v.  Torre  (Cal.),  38  Pac.  640,  memorandum  of 
building  contract  in  which  onlj  description  of  building  is  that  it 
is  to  be  a  frame  building,  is  defective. 

94  Cal.  241-254,  29  Pac.  636,  GAGE  v.  BOWNEY. 

Where  Decision  upon  Former  Appeal  by  inadvertence  determines  two 
principles  of  law  standing  in  such  opposition  to  each  bther  as  to  be 
incapable  of  harmonious  construction,  effect  can  be  given  to  neither 
upon  subsequent  appeal. 

Approved  in  Dunaway  v.  Hodge,  127  Ga.  692,  55  8.  E.  484,  where 
court,  by  inadvertence,  prescribes  two  limits  of  time  within  which  to 
pay  fine,  which  are  so  conflicting  as  to  be  irreconcilable,  such  conflict 
will  render  ineffectual  attempt  to  prescribe  definite  time,  and  neither 
provision  should  be  regarded. 

Concluslyeness  of  Prior  DocIbIodb  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  346. 

Where  No  Title  Vests  Under  Probate  Sale,  and  no  possession  is 
taken  by  purchaser  under  his  purchase,  limitation  prescribed  by  sec- 
tion 1573  of  Code  of  Civil  Procedure  does  not  affect  question  of  title^ 
or  confer  title  upon  purchaser,  but  title  still  remains  in  heirs  and  their 
grantees. 

Approved  in  dissenting  opinion  in  O'Keefe  v.  Behrens,  73  Kan.  482, 
85  Pac.  559,  8  L.  B.  A.  (n.  s.)  354,  majority  holding  section  16  of  Code 
of  Civil  Procedure  applies  to  sales  which  are  void  for  want  of  notice 
to  heirs  of  proceedings  upon  which  deed  is  based. 

94  CaL  254-255,  29  Pac.  774,  EX  PABTE  HABT. 

Decree  of  Diyorce  for  Husband's  Offense,  where  alimony  is  allowed 
divorced  wife  without  specifying  period  during  which  it  is  to  be  paid, 
will  be  construed  as  intending  payment  during  her  life  or  until  modi- 
fied by  court. 

Approved  in  Soule  v.  Soule,  4  Gal.  App.  106,  87  Pac.  208,  decree 
using  term  "permanent  alimony"  does  not  preclude  court  from  modify- 
ing "permanent  alimony"  awarded. 

Contempt  Proceedings  to  Enforce  Payment  of  Alimony.  3^  note, 
137  Am.  St.  Bep.  885. 

Whether  Alimony  Terminatefl  on  Death  of  Husband.  See  note,  2 
1m  B.  a.  (n.  8.)  239. 

Contempt  Proceedings  to  Compel  Payment  of  Alimony.  See  note, 
24  L.  B.  A.  439. 

94  Cal. '255-260,  29  Pac.  504,  PEOPLE  ▼.  DIXON. 

Practice  of  Giving  In  Criminal  Prosecutions,  at  request  of  prosecu- 
tion, charge  in  nature  of  hypothetical  question,  embracing  practically 
prosecution's  theory  of  case,  and  Including  large  portion  of  evidence, 
is  not  to  be  commended. 

Approved  in  State  v.  Buralli,  27  Nev.  55,  71  Pac.  536,  court  having 
charged  jury  to  consider  carefully  all  facts,  circumstances  and  evi- 
dence, refusal  of  instructions  singling  out,  and  laying  stress  upon, 
particular  points  in  testimony,  was  not  error. 
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94  Oal.  260-269,  29  Pac  608,  GI1A88ELL  ▼.  COI^EMAN. 

SnretlM  Wlio  Ofuurantee  Faymant  of  note  or  obligation  given  by 
purchaser  of  land  on  account  of  purchase  money  are  bound  only  by 
obligations  they  have  expressly  assumed. 

Approved  in  Van  Yalkenburgh  v.  Oldham,  12  Oal.  App.  578,  108  Pac. 
45,  though  guarantor's  liability  is  limited  to  terms  of  agreement,  yet 
this  requirement  as  to  maker's  guaranty  is  fully  met  by  testimony 
of  witnesses  for  plaintiff  as  to  amount  advanced  thereunder. 

Inability  of  Soretiaa  Who  Guarantee  Payment  of  note  or  obliga- 
tion given  by  purchaser  cannot,  in  any  contingen-cy,  exceed  liability 
of  purchaser  upon  contract  guaranteed. 

Approved  in  Parrish  v.  Bosebud  Min.  &  Mill.  Go.  (Cal.),  71  Pac 
695,  where,  pending  controversy  as  to  liability  of  several  insurance 
companies  for  loss,  L.  Company  paid  insured  ninety-five  per  cent  of 
face  of  its  policy,  and  took  bond  for  repayment  in  case  judgment 
should  be  rendered  adverse  to  insured  in  any  of  actions  against  other 
companiee,  such  bond  was  guaranty,  and  no  recovery  could  be  had 
thereon  if  principal  obligation  was  void  for  any  cause  other  than 
personal  disability  of  principal  obligor. 

94  Oal.  269-284,  29  Pac.  481, 18  L.  B.  A.  124,  KAUFFMAN  ▼.  MAIEB. 

Upon  Appeal  from  Order  Granting  New  Trial,  appellate  court  will 
review  entire  record  upon  which  order  was  based,  and  if  record  dis* 
closes  any  error  which  would  have  justified  trial  court  in  making  order, 
order  will  be  affirmed. 

Approved  in  Morgan  v.  Bobinson  Co.,  157  Oal.  351,  352,  107  Pac. 
697,  Brett  v.  Frank,  153  Cal.  270,  94  Pac,  1051,  and  Weisser  v.  South- 
em  Pacific  By.  Co.,  148  Cal.  428,  83  Pac.  439,  all  following  rule;  Hig- 
gins  V.  Los  Angeles  Gas  etc.  Co.,  159  Cal.  655,  115  Pac.  314,  where 
order  grants  new  trial  on  sole  ground  that  court  erred  in  allowing 
jury  to  take  certain  exhibit  with  them  into  their  cousultation-room, 
and  denies  motion  as  to  all  other  grounds,  on  appeal  from  order  grant- 
ing new  trial,  question  of  sufficiency  of  evidence  to  support  verdict 
is  eliminated;  Bresee  v.  Los  Angeles  Traction  Co.,  149  Cal.  134,  85 
Pac.  153,  5  L.  B.  A.  (n.  s.)  150^,  specification  of  particular  ground  on 
which  new  trial  was  granted,  which  does  not  in  express  terms  exclude 
other  grounds,  does  not  limit  appellate  court  upon  appeal  from  order; 
Thompson  v.  Cal.  Construction  Co.,  148  Cal.  38,  82  Pac.  369,  action  of 
trial  court  in  limiting  ground  for  granting  new  trial  to  erroneous 
instruction  does  not  restrict  appellate  court  in  examining  record  to 
ascertain  any  other  ground  for  granting  new  trial  except  insufficiency 
of  evidence  where  it  is  conflicting;  Hughes  Bros.  v.  Bawhide  Gold 
Min.  Co.,  16  Cal.  App.  297,  116  Pac.  971,  granting  of  new  trial  for  in- 
sufficiency of  evidence  is  not  open  to  review,  if  there  is  any  appreci- 
able conflict  in  evid«nce;  Bouchard  v.  Abrahamsen,  4  Cal.  App.  432, 
88  Pac.  384,  erroneous  ground  stated  in  opinion  accom.panying  order 
that  complaint  is  insufficient  cannot  justify  reversal  of  order  granting 
new  trial,  where  other  sufficient  grounds  of  new  trial  are  stated  in 
motion,  and  it  does  not  affirmatively  appear  that  order  was  not  sup- 
ported on  such  grounds;  Boca  etc.  B.  B.  Co.  v.  Sierra  Valleys  B.  B. 
Co.,  2  Cal.  App.  551,  84  Pac.  300,  upon  appeal  from  order  granting 
new  trial  of  action  to  condemn  two  railroad  crossings  in  which  only 
ground  specified  was  error  of  law  in  admitting  in  evidence  third 
amended  articles  of « incorporation  of  appellant  made  after  filing  of 
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amended  complaint,  limitation  in  order  does  not  preelade  appellate 
court  from  inquiry  as  to  other  grounds  to  support  findings,  where  case 
does  not  fall  within  any  exception  to  rule;  Baldwin  ▼.  Napa  etc.  Wine 
Co.,  1  Cal.  App.  216,  81  Pac.  1038,  where  one  of  grounds  of  motion  for 
new  trial  was  insufficiency  of  evidence  to  justify  verdict,  motion  on 
that  ground  was  addressed  to  sound  discretion  of  court,  and  order 
granting  new  trial  will  not  be  reversed  if  no  abuse  of  discretion 
appears;  Martin  v.  Markarian  &  Company,  1  Cal.  App.  689,  82  Pac. 
1072,  in  reviewing  order  granting  new  trial,  appellate  court  is  not 
limited  to  ground  expressed  by  trial  judge,  but  order  will  be  sus- 
tained upon  any  tenable  ground  assigned;  Warner  v.  Thomas  Parisian 
etc.  Cleaning  Works  (Cal.),  37  Pac.  153,  action  of  court  in  granting 
new  trial  must  be  affirmed  where  grounds  for  granting  same  are  not 
stated;  Boyd  v.  Western  Union  Tel.  Co.,  117  Iowa,  339,  90  N.  W.  711, 
where  motion  for  new  trial  was  based  on  thirteen  separate  grounds 
and  sustained  by  court,  with  remark,  "Of  the  grounds  ....  I  con- 
sider none  of  serious  importance  except  the  one  numbered  13,"  this 
does  not  limit  consideration  on  appeal  to  ground  sustaining  it;  Yin- 
cent  y.  Ellis,  116  Iowa,  618,  80  N.  W.  839,  supreme  court,  on  appeal 
from  judgment  sustaining  demurrer  to  petition,  is  not  limited  to  rea- 
sons given  by  trial  court,  but  decision  below  will  be  affirmed,  if 
petition  states  no  cause  of  action,  even  if  reasons  assigned  by  trial 

.  court  are  erroneous. 

It  is  Province  of  Jury  to  Weigh  Evidence  and  find  facts  in  case, 
and  instruction  by  court  that  any  particular  evidence  which  has  been 
laid  before  them  is  not  entitled  to  receive  weight  or  consideration 
from  them  is  invasion  of  such  province. 

Approved  in  Davis  v.  Hearst,  160  Cal.  177,  116  Pac.  545,  discussing 
liability  of  newspaper  proprietor  for  exemplary  demages  for  libel; 
Goss  V.  Steiger  Terra  Cotta  etc.  Works,  148  Cal.  156,  82  Pac.  682,  it 
is  not  error  to  refuse  requested  instruction  in  lang^uage  of  subdivision 
4  of  section  2061  of  Code  of  Civil  Procedure  that  evidence  of  oral 
admission  of  party  ought  to  be  viewed  with  caution;  People  v.  Daven- 
port, 13  Cal.  App.  636,  110  Pac.  319,  while  instruction  that  testimony 
of  oral  declaration  of  witness  or  party  is  to  be  received  with  caution 
is  as  to  matter  of  fact,  yet  it  is  harmless  as  stating  mere  common 
place  matter  within  general  knowledge  of  jury,  giving  of  which  is 
not  ground  of  reversal;  People  v.  Corey,  8  Cal.  App.  728,  97  Pac.  911, 
instructions  improperly  relating  to  inferences  of  fact  which  are  mat- 
ters for  jury,  in  so  far  as  they  relate  to  commonplace  matter  which 
jury  must  be  presumed  to  know  about  in  absence  of  instructions,  are 

'  not  ground  of  reversal;  Wood  v.  Los  Angeles  Traction  Co.,  1  Cal.  App. 
477,  82  Pac.  548,  where  plaintiff  called  physician  who  regularly  at* 
tended  her,  her  failure  to  summon  mere  consulting  physicians,  who 
saw  patient  but  once  or  twice,  was  not  such  as  to  warrant  requested 
instruction  that  where  party  offers  weaker  and  less  satisfactory  evi- 
dence, where  it  appears  that  stronger  and  more  satisfactory  evidence 
was  within  his  power,  evidence  offered  should  be  viewed  with  dis- 
trust; State  V.  Marren,  17  Idaho,  788,  107  Pac.  1000,  where  court 
comments  upon  or  argues  relative  weight  of  circumstantial  evidence  as 
compared  with  positive  evidence,  instruction  is  erroneous;  State  v. 
Henderson,  186  Mo.  495,  85  S.  W.  583,  in  prosecution  for  homicide, 
where  there  was  evidence  of  witnesses,  almost  wholly  disinterested, 
of  defendant's  confessions  of  his  guilty  participation  in  crime,  and 
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were  in  no  sense  easnal,  but  were  direct  and  positive  statements,  fnllj 
corroborated  hy  facts  ontnd-e  Ms  admissions,  refusal  and  failure  to 
g^ve  cautionary  instruction  as  to  duty  of  jury  in  considering  eyidence 
of  alleged  confessions  was  not  cause  for  reversal. 

Distinguished  in  Estate  of  Budan,  156  Cal.  234,  235,  104  Pac.  444, 
Instruction  as  to  weight  of  oral  statements,  though  erroneous  as  ab- 
stract proposition,  is  harmless  in  absence  of  anything  in  record  as  to 
testimony  of  oral  statements. 

Whstlier  It  is  More  Dangorona  for  Sbaft  with  rough  surface  or  end 
to  project  into  room  than  it  would  be  if  shaft  were  smooth,  and  as  to 
whether  towel  could  be  more  safely  taken  from  one  than  from  other, 
are  not  proper  subjects  for  expert  testimony. 

Approved  in  Parkin  v.  Grayson-Owen  Co.,  157  Cal.  45,  106  Pac.  212, 
in  action  for  damages  for  injury  caused  by  running  away  of  horses, 
alleged  to  have  resulted  from  failure  of  defendant  to  properly  hitch 
same  while  left  standing,  in  violation  of  city  ordinance,  it  is  not  per- 
missible for  witness  for  plaintiff  to  testify  as  expert  that  method 
employed  by  defendant  in  hitching  horses  was  not  a  safe  and  proper 
one  for  tying  of  horses;  People  v.  Heacock,  10  Cal.  App.  454,  102  Pac. 
545,  where  evidence  tending  to  connect  death  of  deceased  with  de- 
fendant as  criminal  cattse  was  wholly  circumstantial,  it  was  error  to 
allow  physician  who  had  testified  as  to  character  and  position  cf 
wounds,  to  state  his  opinion  as  medi<sal  expert  that  cause  of  death 
was  not  accidental. 

Master  is  Under  No  Obligation  to  His  Servant  to  make  machinery 
suitable  for  purpose  not  designed^ 

Approved  in  St.  Louis  etc.  B.  Co.  v.  Conway,  156  Fed.  239,  where 
brakeman  was  injured  by  fall  from  pilot  of  engine,  which  was  not 
provided  for  place  to  stand  safely  and  was  not  intended  to  be  so  used, 
and  engine  was  provided  with  steps  with  handholds,  on  which  he 
could  have  stood,  and  he  passed  by  such  steps  in  going  to  pilot,  rail- 
road not  chargeable  with  negligence  in  not  equipping  pilot  with 
footboard  and  grab-irons  to  make  it  safe  place  to  ride  on. 

Liability  for  Injury  to  Servant  In  Using  Appliance  for  purpose 
other  than  for  which   primarily   intended.    See   note,   16   L.    B.   A. 
(n.  s.)  986. 

Where  Act  of  Servant  bad  No  Connecti<m  with  service  for  which 
he  was  employed,  but  was  his  own  voluntary  act,  done  by  him  for  his 
own  convenience,  he  is  not  entitled  to  recover  from  master  for  injury 
received  by  him  as  result  of  such  act. 

Approved  in  Lindquist  v.  King's  Crown  Plaster  Co.,  139  Iowa,  113, 
117  N.  W.  48,  boy  who  leaves  work  for  which  he  was  employed,  and 
in  disobedience  to  foreman's  orders  goes  up  ladder  to  hold  belt  for 
for  one  who  was  mending  it,  is  guilty  of  contributory  negligence, 
relieving  master  from  any  liability  because  of  ladder  breaking,  entang- 
ling him  in  machinery. 

In  Action  by  Servant  Against  Master  for  injuries  from  defective 
shaft,  it  is  proper,  for  purpose  of  showing  that  master  had  knowledge 
of  condition'  of  shaft,  to  allow  witness  to  testify  that  previous  to 
injury  to  servant  he  had  informed  foreman  of  condition  of  shaft. 

Approved  in  Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  778,  87  Pac.  624, 
testimony  of  brakeman  as  to  conversation  before  accident  with  agent 
of  defendant,  whose  duty  it  was  to  examine  condition  of  trestle,  and 
report  any  need  of  repairs,  and  in  which  conversation  such  agent  said 
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that  same  was  in  bad  shape,  and  requested  him  to  ask  trestleman  to 
go  to  work  on  trestle,  was  adimissible,  as  part  of  res  gestae,  to  show 
defendant's  knowledge  of  defective  condition  of  trestle. 

94  Oal.  284-291,  28  Am.  St  Sep.  122,  29  Pac  640,  MONTGOMEBY  ▼. 
PACIFIC  COAST  LAND  BUBEAU. 

Purchaser  of  Land  must  Take  Bisk  of  soundness  of  advice  of  coun- 
sel upon  which  he  acts. 

Approved  in  Beed  v.  Sefton,  11  Cal.  App.  90^  103  Pae.  1097,  opinion 
of  attorney  is  not  admissible  in  d^etermining  question  whether  or  not 
title  is  marketable;  Buswell  v.  Kerr,  112  Minn.  396,  128  N.  W.  462,. 
when  it  appears  that  all  facts  upon  which  opinion  of  attorney  waa 
based  are  before  court,  adsnission  of  opinion  is  not  necessarily  preju- 
dicial error;  Howe  v.  Coatee,  97  Minn.  400,  114  Am.  St.  Bep.  723,  107 
N.  W.  404,  4  L.  B.  A.  (n.  s.)  1170,  holding  adverse  opinion  of  counsel 
is  material  fact  in  determining  marketability. 

What  10  a  Marketable  Title.    See  note,  132  Am.  St.  Bep.  1044. 

liaw  of  Auction  Sales.    See  note,  131  Am.  St.  Bep.  496,  498. 

94  CaL  291-297,  29  Pac.  404,  HEATHMAK  v.  HOLMEa 

Use  of  Building  Partly,  or  Even  Chiefly,  for  business  purposes,  or 
renting  of  part  of  it,  does  not  deprive  owner  of  benefit  of  his  exemp- 
tion of  building  as  homestead,  if  building  is,  and  continues  to  be, 
bona  fide  residence  of  family. 

Approved  in  Hohn  v.  Pauly,  11  Cal.  App.  730,  106  Pac.  268,  fact 
that  plaintiff  used  her  home,  not  exceeding  one  thousand  dollars  in 
value,  by  using  same  for  hotel  purposes,  will  not  defeat  her  homestead 
^  claim  thereto,  it  appearing  that  business,  rather  than  home,  was  mere 
incident;  Harlan  v.  Schulze,  7  Cal.  App.  296,  94  Pae.  382,  incidental 
use  by  wife  of  home  for  purposes  of  prostitution  does  not  destroy  right 
of  homestead;  dissenting  opinion  in  Smith  v.  Guckenheimer  &  Sons, 
42  Fla.  49,  27  So.  904,  majority  holding  where  building  had  ^ve  stores 
on  lower  story,  one  used  by  owner  and  others  leased,  and  residence 
of  owner  in  second  story,  whole  •  building  was  not  exempt  as  home- 
stead. 
Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  398. 

94  CaL  297-304,  29  Pac.  605,  OOODLETT  ▼.  ST.  ELMO  INVEST- 
MENT CO. 

XJnder  Judgment  of  Trial  Court  Directing  Foreclosure  of  mort- 
gage, mortgagee  could  exercise  his  absolute  right  to  sell  mortgaged 
premises,  given  thereby,  without  prejudice  to  his  right  to  appeal 
from  that  part  of  decree  fixing  personal  liability  for  deficiency  of 
proceeds  of  such  sale. 

Approved  in  Bobinson  v.  Muir,  151  Cal.  125,  90  Pae.  524,  on  appeal 
from  order  denying  new  trial,  in  action  to  quiet  title  to  several  pieces 
of  property  with  respect  to  which  issues  are  entirely  separate,  and  as 
to  which  new  trial  was  properly  denied  as  to  some  and  erroneously  as 
to  others,  order  should  be  reversed  and  new  trial  granted  only  so  far 
as  may  be  necessary  to  correct  error  in  order. 

Bight  to  Appeal  from  tmf ayorable  While  Accepting  favorable  part  of 
decree,  judgment,  or  order.     See  note,  29  L.  B.  A.  (n.  s.)  12. 

Miscellaneous. — Cited  in  Flagg  v.  St.  Elmo  Investment  Co.  (Cal.), 
30  Pac.  580,  and  Palmer  v.  St.  Elmo  Investment  Co.  (Cal.),  29  Pac. 
508,  both  companion  cases. 
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M  OaL  304-308,  28  Am.  St.  Bap.  129,  29  PftC.  642,  PEOPLE  ▼.  NY 
SAM  CHUNG. 

Defendant,  Cliarged  Wltb  and  Tried  npon  Charge  of  petit  larceny, 
is  placed  in  jeopardy,  even  though  court,  believing  him  guilty  of  grand 
larceny,  refuses  to  render  judgment,  and  dismisses  action  of  its  own 
motion,  and  such  trial  is  bar  to  subsequent  prosecution  upon  charge  of 
grand  larceny  involving  same  facts. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  204,  84  Pac.  368,  wit- 
nesses on  trial  for  bribery,  in  violation  of  Penal  Code,  section  86, 
who  did  not  advise  or  encourage  accused  to  receive  bribe,  but  who 
assisted  in  procuring  money  given  to  accomplice,  were  not  accom- 
plices; Qillespie  v.  State,  168  Ind.  317,  80  N.  E.  836,  where  accused, 
having  been  duly  indicted,  pleaded  not  guilty,  and  jury  was  drawn, 
accepted  and  sworn,  after  which  state  moved  to  set  aside  submission 
in  order  to  re-examine  juror,  which  was  granted,  and  upon  his 
removal  by  peremptory  challenge,  jury  was  completed  and  tried  and 
convicted  accused,  all  over  his  objection,  jeopardy  attached  from  time 
jury  was  impaneled  and  sworn. 

Indentity  of  OfFenaes  on  Plea  of  Former  Jeopardy.  See  note,  92 
Am.  St.  Eep.  112,  149,  150. 

94  Cal.  308-313,  29  Pac.  647,  PEOPLE  ▼.  FLEMZNG. 

In  Order  to  Find  Defendant  Guilty  of  Assault  with  intent  to  commit 
rape,  assault  must  have  been  made  with  intent  to  perpetrate  crime 
at  all  events,  notwithstanding  all  possible  resistance  that  could  be 
made  by  prosecutrix. 

Approved  in  State  ▼.  Neil,  13  Idaho,  551,  90  Pac.  863,  reaffirming 
rule;  State  v.  Thompson,  31  Nev.  216,  101  Pac.  559,  560,  under  prose- 
cution for  grand  larceny  an  attempt  to  commit  crime  contains  three 
elements — ^intent,  performance  of  some  act  toward  its  commission, 
and  failure  of  consummation. 

Distinguished  in  People  v.  Babcock,  160  Cal.  540,  117  Pac.  550,  if 
female  is  under  age  of  consent,  neither  force  nor  violence  la  essential, 
nor  fact  that  female  offers  no  resistance,  or  even  expressly  consented 
to  all  done,  to  constitute  assault  with  intent  to  commit  rape;  Boss  v. 
State,  16  Wyo.  301,  93  Pac.  303,  assault  with  intent  to  commit  rape 
upon  female  under  age  of  consent  is  committed  though  female  did  not 
resist  or  was  willing  to  perform  sexual  act. 

Conviction  of  Assault  With  Intent  to  Commit  Bape  will  be  sus- 
tained upon  evidence  of  prosecuting  witness  alone,  if  sufficient  to 
prove  such  crime. 

Approved  in  People  v.  Moore,  155  Cal.  241,  100  Pac.  690,  rule 
applying  when  assault  and  its  brutal  and  indecent  character  must  be 
considered  established  and  only  question  is  as  to  what  defendant 
intended;  People  v?  Fernandez,  4  Cal.  App.  325,  87  Pac.  1115,  rule 
should  be  so  stated  in  an  instruction  as  not  to  charge  with  respect  to 
matters  of  fact;  People  v.  Ah  Lung,  2  Cal.  App.  280,  83  Pac.  297, 
though  testimony  of  prosecutrix  be  contradictory  and  corroboration 
slight,  appellate  courts  will  not  interfere,  unless  preponderance  of 
evidence  against  verdict  makes  reversal  a  duty;  Reeves  y.  Territory, 
2  Okl.  Cr.  360,  101  Pac.  1042,  in  prosecutions  for  rape,  court  should 
not  instruct  that  defendant  cannot  be  convicted  unless  testimony  of 
prosecutrix  is  corroborated. 
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Orimlnality  of  Solicitation  to  Orima  not  consuntmated.  Bee  note^ 
25  L.  B.  A.  434. 

M  OaL  314-316,  29  Pac.  710,  SEUaMAN  ▼.  ABMAKDO. 

In  Action  of  Olaim  and  Delivery,  where  evidence  shows  that  gfoods 
were  confused  and  mixed  with  other  goods  belonging  to  defendant,  so 
that  they  were  not  ddstinguishable,  it  is  not  necessary  that  judgment 
for  plaintiff  should  be  in  alternatiTO  form. 

Approved  in  Donovan  v.  Aetna  Indemnity  Co.,  10  Cal.  App.  728, 
729,  103  Pae.  366,  367,  where,  in  action  upon  replevin  bond,  it  appears 
that  delivery  of  property  cannot  be  had,  judgment  for  value  without 
alternative  is  proper. 

94  OaL  817-^1,  29  Pac  643,  TBEGEA  ▼.  OWENa 

Assessment  iqwn  Property  Within  Irrigation  District  organized 
under  Wright  Act,  levied  under  section  37  thereof,  is  "special  assess- 
ment" under  section  41  of  act,  which  must  be  previously  authorized 
by  vote  of  electors  within  distri&t. 

Cited  in  Decker  v.  Berry  (Cal.),  35  Pac.  1019,  arguendo. 

94  Cal.   326-332,   29  Pac.   645,  MABTIN  y.   CAUFOBNIA  CBNT. 
BY.  CO. 

In  Action  for  Deatb  of  Employee  while  attempting  to  couple  cars, 
question  of  negligence  is  for  jury  under  all  evidence  in  case,  even 
if  it  appears  that  deceased  knew  character,  kind  and  dangerous 
nature  of  couplings. 

Approved  in  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App.  683,  84 
Pac.  260,  where  plaintiff  was  injured  by  accident  due  to  percola- 
tion of  water  through  untimbered  slate  roof  in  stope  used  as  pas- 
sageway by  miners,  timbering  of  which  was  not  in  scope  of  plain- 
tiff's employment,  question  as  to  whether  defendants  were  negligent 
in  failing  to  support  roof,  and  whether  plaintiff  was  guilty  of  con- 
tributory negligence  or  had  knowledge  of  danger,  were  for  jury. 

Plaintiff  lias  Bigbt  to  Go  to  Jury  on  question  whether  he  was,  under 
circumstances,  justified  in  going  on  with  his  work. 

Approved  in  Hawley  v.  Los  Angeles  Creamery  Co.,  16  Cal.  App. . 
53,  116  Pac  86,  where  master,  through  vice-principal,  has  expressly 
promised   to   repair   defect,   servant   can   recover   for  injury   caused 
thereby  within  such  period  of  time  after  promise  as   it  would  be 
reasonable  to  allow  for  its  performance. 

If  Character  of  Coupling  Used  by  Defendant  was  in  general  use 
among  railroad  companies,  such  use  was  evidence  tending  to  show 
ordinary  care  in  selection  of  coupling,  but  not  conclusive. 

Approved  in  Atchison  etc.  By.  Co.  v.  Kingscott,  65  Kan.  136, 
69  Pac.  185,  in  action  for  injury  caused  by  explosion  of  oil  barrel 
while  being  cleaned  by  compressed  air,  evidence  that  care  used  in 
inspection  is  that  usually  exercised  by  railway  company  is  not 
conclusive  upon  proposition  that  due  care  has  been  used  by  com- 
pany; Wilson  V.  New  York  etc.  B.  B.  Co.,  29  B.  I.  166,  69  Atl.  373, 
while  evidence  of  usage  among  well-managed  railroads  is  admissible 
to  show  due  care  on  part  of  railroad  in  maintaining  post  close  to 
track,  it  is  not  conclusive  upon  question,  and  witnesses  testifying 
to  such  usage  may  be  cross-examined  as  to  safety  of  customary 
construction  shown  by  their  testimony. 
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IHBtraction  to  Effect  That  Notwltbatanding  Deeeased  was  engaged 
in  dangerous  business^  requiring  constant  watchfulness,  still,  if  he 
did  not  always  bear  this  in  mind  and  act  thereon,  and  was  thereby 
injured,  he  could  recover,  is  erroneous,  where  there  is  no  evidence 
showing  sudden  danger  or  emergency,  and  only  danger  was  ever- 
present  one  incident  to  business. 

Approved  in  Brett  v.  Frank,  153  Cal.  274,  M  Pac.  1053,  where 
employee  maintained  open  shaft-hole  in  floor  of  tannery,  which 
operated  elevator,  existence  of  which  was  fully  known  to  adult 
servant,  if  he  in  temporary  forgetfulness  stepped  into  shaft-hole, 
such  forgetfulness  did  not  raise  question  of  fact  for  jury;  Southern 
Pac.  By.  Co.  v.  Winton,  27  Tex.  Civ.  App.  514,  66  S.  W.  483,  where 
railroad  starts  over  its  road  train  of  ears  having  coupling  ap- 
pliances so  mismatched  as  to  engender  brakeman's  life,  and  de- 
ceased did  not  know,  or  could  not  learn  by  ordinary  observation, 
of  such  danger,  risk  was  not  one  ordinarily  incident  to  employment, 
and  not  one  assumed  by  him. 

Oontribntory  Kegligence  in  Entering  or  remaining  in  an  emplojk- 
ment.     See  note,  49  L.  B.  A.  45.    ~ 

Liability  of  Employer  for  Injuries  to  servants  owing  to  want  of 
blocking  at  switches.     See  note,  48  L.  B.  A.  71. 

94  OaL  333-3S4,  29  Pac.  622,  EX  PABTE  ABBOTT. 

Section  1206  of  Penal  Code  as  Amended  in  1891  does  not  apply 
to  cases  of  contempt. 

Approved  in  Ex  parte  Karlson,  160  Cal.  380,  117  Pac.  448,  court 
imposing  fine  for  contempt  may  direct  party  to  be  imprisoned  until 
fine  is  paid  at  rate  of  one  day's  imprisonment  for  each  two  dol- 
lars of  fine. 

JDisapproved  in  dissenting  opinion  in  Ex  parte  Earison,  160  Cal. 
387,  117  Pac.  451,  majority  holding  court  imposing  fine  for  con- 
tempt may  direct  party  to  be  imprisoned  until  fine  is  paid  at  rate 
of  one  day's  imprisonment  for  each  two  doUara  of  fine. 

94  Oal.  834-340,  29  Pac.  714,  IK  BE  80HMIDT. 

Under  Section  1466  of  Oode  of  OlvU  Procedure,  court  must  select, 
designate  and  set  apart  homestead  to  family  of  deceased,  if  de- 
ceased, has  not  so  set  apart  one. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  359,  it  is  of  no  eon- 
sequence  that  widow  is  old  and  will  not  require  homestead, for  many 
years,  or  that  she  will  receive  three-fourths  of  estate  upon  distribu- 
tion, but  court's  duty  is  to  award  homestead  to  her. 

Under  Section  1468  of  Oode  of  OlvU  Procedure  as  amended  in 
1881,  court  cannot  set  homestead  apart  absolutely,  but  only  for 
limited  period. 

Approved  in  Estate  of  Leahy,  3  Cof.  Prob.  369,  reaffirming  rule; 
Estate  of  Hayes,  1  Cof.  Prob.  654,  right  to  have  probate  homestead 
set  aside  does  not  become  estate  until  decree  is  made  setting  aside 
homestead  and  title  then  vests  in  beneficiaries. 

Bights  of  Children  In  Homestead  of  Parent.  See  note,  66  L.  &  A. 
49. 

94  OaL  841-846,  29  Pac.  712,  MAIiONE  ▼.  EOT. 

Where  Evidence  Shows  That  Deed,  absolute  on  face,  was  intended 
by  both  parties  as  mere  security  for  debt,  it  is  conclusion  of  law 
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that   instrument    was    mortgage    from    fact    that    at    time    it    was 
executed  it  was  intended  merely  as  security  for  debt  of  defendant. 
BeafBrmed  in  Malone  ▼.  Boy,  134  Cal.  345,  66  Pac.  313. 

94  CaL  347-^1,  29  Pac.  869,  MABTIOK  ▼.  SUPEBIOB  COUBT. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  36,  108. 

94  CaL  352-353,  29  Pac.  719,  IN  BE  WAI.KEBI1Y. 

Appeals  in  Probate  Proceedings  can  Only  be  Taken  from  such 
judgments  or  orders  as  are  mentioned  in  subdivision  3  of  section 
963  of  Code  of  Civil  Procedure. 

Approved  in  Estate  of  Wittmeier,  118  Cal.  266,  50  Pac.  393,  where 
executrix  contumaciously  disobeyed  decree  ordering  sum  of  money 
to  be  distributed  and  paid  to  assignee  of  legatee,  and  was  adjudged 
guilty  of  contempt  therefor,  i^peal  taken  by  her  from  such  order 
adjudging  her  guilty  of  contempt  must  be  dismissed. 

In  AH  Caaes  in  Which  Saperior  Courts  when  sitting  as  probate 
court,  is  authorized  to  entertain  motion  for  new  trial,  appeal  will 
lie  from  its  order  thereon. 

Approved  in  Estate  of  Sutro,  152  Cal.  257,  92  Pac.  490,  motion 
for  new  trial  is  proper  in  proceedings  for  partial  distribution,  and 
appeal  will  lie  from  order  denying  new  trial. 

94  CaL  364-357,  29  Pac.  716^  SH£B£B  ▼.  SUPEBIOB  COUBT. 

Certiorari  Does  not  Lie  Where  There  is  Adequate  Remedy  by  ap- 
peal. 

Approved  in  St.  Paul  etc.  By.  Co.  v.  Blakemore,  17  N.  D.  73,  114 
N.  W.  732,  under  code,  certiorari  will  not  be  granted,  unless  inferior 
court,  officer,  board  or  tribunal  has  exceeded  its  jurisdiction,  and 
there  is  no  appeal,  nor,  in  judgment  of  court,  any  other  plain, 
speedy  and  adequate  remedy. 

Constitutional  Provision  Limits  Exercise  of  appellate  jurisdiction 
of  superior  court  to  extent  and  mode  which  legislature  may  pre- 
scribe. 

Approved  in  Mazson  v.  Superior  Court  (Cal.),  54  Plae.  521,  on 
appeal  from  justice  court,  superior  court  has  no  jurisdiction,  on 
reversing,  to  remand  case  to  justice  court,  effect  of  order  vacating  jus- 
tice's judgment  being  to  dismiss  action  without  prejudice;  Lansdon 
V.  State  Board  of  Canvassers,  18  Idaho,  604,  111  Pac.  135,  denying 
certiorari  to  review  action  of  board  of  election  canvassers. 

Upon  Certiorari  in  Supreme  Court  to  review  action  of  superior  court 
in  entering  judgment  in  case  appealed  from  justice's  court,  only 
acts  of  superior  court  done  in  excess  of  its  jurisdiction  can  be  con- 
sidered. 

Approved  in  Chattanooga  v.  Keith,  115  Tenn.  589,  94  S.  W.  63, 
where-  Constitution  does  not  define  specific  limits  of  appellate  juris- 
diction, this  may  be  abridged  or  extended  by  legislature  as  public 
policy  requires,  or  even  in  absence  of  legislative  provision,  establish- 
ment of  appellate  court  by  Constitution  is  implied  declaration  that 
some  right  of  appeal  exists  which  cannot  be  unreasonably  restricted 
by  statute  law. 

Upon  Certiorari  in  Supreme  Court  to  review  action  of  superior 
court  in  entering  judgment  in  case  appealed   from  justice's  court. 
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irregularities    or   errors    committed    in   justice's    court    will    not    be 
examined. 

Approved  in  Mazson  t.  Superior  Court  (Cal.),  54  Pac.  520,  fol- 
lowing rule;  Olcese  ▼.  Justice's  Court,  156  Cal.  86,  103  Pac.  318, 
if,  on  appeal  from  justice's  court,  superior  court  affirms  judgment, 
judgment  of  superior  court  estops  defendant  from  proceeding  in 
supreme  court  to  review  on  certiorari  judgment  of  justice's  court. 

94  Oal.  367-362,  29  Pac.  774,  McMTLIAN  ▼.  HAYWARD. 

Purpose  of  Section  353  of  Ck>de  of  Cfivil  Procedure  is  to  secure  to 
party  who  has  cause  of  action  against  decedent  one  year  after  ap- 
pointment of  legal  representative  within  which  to  bring  his  action, 
though  general  limitation  may  have  expired. 

Approved  in  Miller  y.  Lewiston  Nat.  Bank,  18  Idaho,  143,  108  Pac. 
908,  following  rule. 

94  Oal.  362-367,  28  Am.  8t.  Bep.  132,  29  Pac.  717,  STEINHABT  ▼. 
NATIONAIt  BANK  OF  D.  O.  MILLS  CO. 

Wbere  Bank  Beceived  Note  ftom  Payee  for  collection,  and  maker, 
upon  presentation,  requested  that  it  be  charged  to  his  account,  and 
bank,  supposing  him  of  good  credit,  it  did  so,  and  marked  note  can- 
celed, but  afterward,  on  same  day,  learning  that  he  was  insolvent, 
indorsed  upon  note  "charged  in  error"  and  "canceled  in  error,"  and 
procured  from  postoffice  and  canceled  check  drawn  in  favor  of  bank 
through  which  plaintiffs  sent  note,  transaction  did  not  constitute  a 
payment  of  note. 

Approved  in  Interstate  Nat.  Bank  t.  Bingo,  72  Kan.  129,  115  Am. 
St.  Bep.  176,  83  Pac.  124,  3  L.  B.  A.  (n.  6.)  1179,  if  bank  holding  note 
for  collection  surrenders  it  to  maker  in  exchange  for  his  worthless 
check  on  another  bank,  and  upon  dishonor  of  latter  immediately  re- 
gains possession  of  note,  no  liability  arises  against  collecting  bank  in 
favor  of  owner  of  note  from  facts  that  upon  }>eing  orally  promised 
payment  by  mistake  on  part  of  bank  on  which  check  is  drawn,  it  gives 
such  owner  credit  for  amount,  mails  him  settlement  to  that  effect,  and 
gives  him  notice  of  dishonor  of  check  next  day. 

Where  Creditor  Takes  Note  or  Check  for  antecedent  debt,  it  does 
not  operate  to  extinguish  debt,  unless  it  is  received  by  express  agree- 
ment as  payment. 

Approved  in  Menzel  v.  Primm,  6' Gal.  App.  211,  91  Pac.  757,  where 
there  was  agreement  for  purchase  and  working  of  mine,  which  was 
modified  by  subsequent  agreement,  and  party  holding  option  was  paid 
one  thousand  dollars  in  cash  on  purchase  money,  and  still  later,  parties 
further  agreed  that  in  lieu  of  further  payment  of  money  then  due, 
that  secured  note  be  executed  by  purchaser  and  third  party,  payable 
sixty  days  after  date,  presumption  is  against  secured  note  having 
been  received  as  payment  of  debt. 

Bight  to  Stop  Payment  of  Check.    See  note,  30  L.  B.  A.  846. 

94  Cal.  370-376,  28  Am.  St.  Bep.  137,  29  Pac.  707,  15  L.  B.  A.  707, 
KBAUSE  ▼.  SPIEOEL. 
Where  One  Maliciously,  Without  Beasonable  Cause,  institutes,  in 
court  having  jurisdiction  of  matter,  criminal  proceeding  against  an- 
other, proceeding,  when  terminated  in  favor  of  accused,  furnishes 
basis  for  action  for  malicious  prosecution* 
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ApproTed  in  Rank  ▼.  San  Diego  Flume  Co.  (Cal.)^  43  Pae.  519,  com- 
plaint against  flume  company  alleging  that  defendant  had  plaintiff  ar- 
rested and  imprisoned  and  tried  on  charge  of  interfering  with  its  flume 
meters  without  authority,  on  which  charge  he  was  acquitted,  and 
that  by  reason  of  these  acts  he  suffered  great  anxiety  and  damage  in 
certain  sum,  sufficiently  states  cause  of  action  for  malicious  prosecu- 
tion. 

Lack  of  Jnrisdictlon  of  Court  in  which  malicious  prosecution  begun 
as  affecting  right  of  action  therefor.  See  note,  &  L.  K  A.  (n.  s.)- 
1106. 

94  CaL  876-379,  29  Fac.  775,  IN  BS  HEWITT. 

Gifts  to  BeUgioni  iBodetlee.     See  note,  5  Oof.  Prob.  288. 

Enforcement  of  Qeneral  Beqnest  for  charity  or  religion.  See  note, 
14  L.  B.  A.  (n.  8.)  92. 

94  Oal.  379-387,  29  Pae.  776,  PEOPLE  ▼.  LEE  TUNE  OHONO. 

In  Prosecution  for  Murder,  Verdict  of  guilty  must  designate  degree 
of  crime. 

Approred  in  People  ▼.  Bannister  (Gal.),  $4  Pae.  710,  under  Penal 
Code,  section  1157,  jury  are  not  excused  from  finding  degree,  though 
indictment  was  for  burglary,  and  court  instructed  that  if  jury  found 
defendants  guilty  they  could  find  them  guilty  of  no  higher  offense 
than  second  degree. 

Where  Jury  have  Bendered  Verdict^  and  have  been  discharged  and 
have  dispersed  after  record  of  their  verdict,  control  of  court  and  jury 
over  verdict  is  at  end. 

Approved  in  Petitti  v.  State,  2  Okl.  Or.  134,  100  Pae.  1123,  where 
^ury  have  returned  verdict  of  not  guilty,  it  is  error,  after  jury  have 
been  discharged,  for  court  to  recall  members  of  jury  and  permit  them 
to  impeach  verdict  returned  by  testifying  that  they  really  intended 
to  find  defendant  guilty. 

Correction  of  Verdict  In  Criminal  Caaes.  See  note,  23  L.  B.  A.  732, 
733. 

Questioa  of  Jeopardy  can  Only  Arise  after  issue  has  been  made  by 
plea  of  once  in  jeopardy. 

Approved  in  dissenting  opinion  in  People  t.  Bennett  (Cal.),  50  Pae. 
706,  majority  holding  where,  on  charge  of  assault  with  intent  to  com- 
mit murder,  defendant  was  convicted  of  assault  with  deadly  weapon, 
and  on  new  trial  he  was  convicted  of  higher  offense,  and  obtained 
motion  for  new  trial  on  sole  ground  of  jeopardy  where  people  ap- 
pealed therefrom,  and  this  judgment  was  reversed  because  he  did  not 
plead  former  jeopardy,  and  trial  court,  on  return  of  remittitur,  pro- 
nounced judgment  on  verdict,  supreme  court  could  not,  on  defendant's 
appeal  from  such  judgment,  review  its  former  decision. 

94  Oal.  387-S93,  29  Pae  783,  EX  PABTE  OBEEK. 

MnnlciiMd  Corporation  of  Fifth  Claes  has  power  to  enforce  \)j  im- 
prisonment payment  of  fine  imposed  for  violation  of  its  municipal 
ordinance. 

Cited  in  Territory  v.  Whitney,  17  Haw.  182,  act  authorizing  county 
boards  of  supervisors  to  make  and  to  affix  penalty  for  violation  of 
ordinances  governing  local  police  authorizes  county  supervisors  but  not 
people  of  county  to  make  ordinances  against  gambling^  but  not  to 
impose  imprisonment  as  penalty. 
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Municipal  OrdiiUJioe  Providing  Tliftt  Violation  thereof  »hall  be  pun- 
ishable hj  imprisonment  and  by  ftne,  and  that  judgment  of  fine  shall 
direct  that  in  default  of  paymont  of  fine,  or  any  part  thereof,  de- 
fendant shall  be  imprisoned  until  fine  is  satisfied  at  rate  of  one  day's 
imprisonment  for  each  two  dollars  remaining  unpaid,  is  not  unreason- 
able. 

Cited  in  In  re  Johnson,  6  Cal.  App.  73S,  93  Pae.  201,  when  judgment 
follows  terms  of  ordinance  and  provides  for  imprisonment,  and  fine 
less  than  maximum  provided  for,  with  alternative  of  imprisonment 
for  nonpayment  of  fine,  at  rate  of  two  dollars  per  day,  it  is  sufficient 
for  denial  of  writ  of  habeas  corpus. 

Miscellaneous. — Cited  in  Ez  parte  Smith  (Cal.),  29  Pac.  785. 

04  Cal.  893-398,  29  Pac  867,  FBITT8  T.  CAMP. 

Wheta  One  of  Puxposea  of  Action  is  to  quiet  claim  to  real  estate, 
action  must  be  originally  brought  in  county  where  land  is  situated. 

Approved  in  Robinson  v.  Williams,  12  Cal.  App.  519,  107  Pac.  706, 
action  to  cancel  contract  of  purchase  for  nonpayment,  and  to  de- 
termine that  payments  belong  to  plaintiff,  and  that  defendant  has 
no  right,  title  or  interest  in  land,  and  that  plaintiff  is  owner  and 
entitled  to  possession  thereof,  is  action  involving  determination  of 
right  in  real  property;  Grangers'  Bank  v.  Superior  Court  (Cal.),  33 
Pac.  1096,  granting  prohibition  to  restrain  action  for  real  estate  out- 
side county,  though  accounting  is  also  asked  as  to  rents  and  profits; 
dissenting  opinion  in  Miller  ft  Lux  v.  Kern  County  Land  Co.,  140  Cal. 
139,  140,  73  Pac.  838,  majority  holding  section  5  of  article  YI  of  Con- 
stitution does  not  include  action  to  recover  for  injury  to  canal,  where 
there  is  nothing  in  complaint  to  indicate  that  defendant  claims  any 
right  or  title  to  easement  of  canal. 

Distinguished  in  Miller  v.  Kern  County  Land  Co.  (Cal.),  70  Pac. 
184,  answer,  as  well  as  complaint,  may  be  looked  to,  to  determine 
whether  action  is  one  to  quiet  title,  within  Constitution,  article  VI, 
section  5. 

94  CaL  399-405,  29  Pac.  785,  BAN  JOAQUIN  LAND  ETC.  GO.  ▼. 
WBST. 
Liability  of  Oorporationa  on  Contracts  of  PromoteiB.    See  note, 
26  K  B.  A.  551. 

94  Oal  406-419,  29  Pac.  1101,  ESTATE  OF  OABPENTEB. 

In  Order  to  Constitate  Undue  Inflnence,  it  must  amount  to  force  and 
coercion,  destroying  free  agency  as  to  very  act. 

Approved  in  Turner  v.  Gumbert,  19  Idaho,  349,  114  Pac.  35,  from 
fact  that  deed  was  made  by  parent  in  favor  of  child,  it  will  not  be 
presumed  that  it  was  unjust  or  unfair. 

Undue  Influence  Wbich  Inyalidates  WilL  See  notes,  1  Cof.  Prob. 
251;  2  Cof.  Prob.  95. 

Wbere  Snppreesion,  by  C<^artner,  of  testator's  letters  from  his 
relatives  is  not  one  of  charges  specifically  averred,  and  there  is  no 
proof  that  he  received  or  suppressed  them,  beyond  suspicion  that  he 
might  have  done  so,  such  evidence  does  not  prove  fraud  exercised  by 
copartner  in  procuring  will  in  favor  of  his  children. 

Approved  in  Painter  v.  Painter  (Cal.),  36  Pac.  868,  869,  where,  upon 
death  of  one  partner,  business  was  carried  on  by  other,  in  suit  for 
U  Oal.  Not«s--49 
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accounting,  books  showed  many  errors  and  erasures,  the  same  method 
of  bookkeeping  was  pursued,  and  some  irregularities  found,  both 
before  and  after  death  of  deceased,  books  being  kept  by  same  book- 
keeper, who  testified  that  he  had  neyer  made  fraudulent  entry,  evi- 
dence did  not  sustain  finding  of  fraud. 

PreBomption  Against  tbo  Destroyer  (Spoliator)  of  evidence.  See 
note,  34  L.  B.  A.  589. . 

Snbdlvisloii  10  of  Sectioa  10  of  Code  of  Civil  Procedure  excludes 
evidence  respecting  mental  sanity  of  person  by  others  than  intimate 
acquaintances. 

Approved  in  State  v.  Penna,  35  Mont.  541,  90  Pac.  780,  in  prosecu- 
tion for  homicide,  two  newspaper  reporters,  whose  only  acquaintance 
with  defendant  consisted  of  their  conversation  with  him  for  half  hour 
shortly  after  homicide,  are  not  "intimate  acquaintances"  with  him 
who  are  authorized  to  testify  to  their  opinion  on  issue  of  insanity  of 
accused. 

Expert  Oplnlona  as  to  Sanity  or  Insanity.  See  note,  39  L.  B.  A. 
31«. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  38  L.  B. 
A.  730,  733. 

Since  Statutory  Bnle  of  Subdivision  10  of  section  1870  of  Code  of 
Civil  Procedure  is  more  or  less  indefinite,  and  large  discretion  must 
be  conceded  to  trial  court,  if  conclusion  reached  is  one  which  can  be 
reasonably  entertained  consistently  with  idea  of  intimacy  of  acquaint- 
ance, appellate  court  will  not  review  it. 

Approved  in  Estate  of  Budan,  156  Cal.  294,  104  Pac.  443,  trained 
nurse,  in  attendance  on  testator  every  hour  of  day  for  three  days 
prior  to  his  death,  and  who  remained  with  him,  during  that  interval, 
for  periods  of  from  few  minutes  to  hour  or  more,  during  which  they 
conversed  on  different  subjects,  may  become  "intimate  acquaintance" 
of  testator,  within  meaning  of  subdivision  10  of  section  1870  of  Code 
of  Civil  Procedure;  People  v.  Ov cracker,  15  Cal.  App.  630,  115  Pac.  759, 
in  receiving  evidence  as  to  mental  condition  of  deceased,  trial  judge 
has  discretion  to  determine  whether  witnesses  were  intimate  acquaint- 
ances of  defendant  or  not,  where  no  plain  abuse  of  such  discretion 
is  shown. 

Fact  of  Testator's  Mistaken  Belief  that  relatives  had  mistreated 
him  does  not,  as  matter  of  law,  amount  to  insane  delusion'. 

Approved  in  Estate  of  Scott,  1  Cof .  Prob.  320,  where  there  was  at 
least  one  instance  in  conduct  of  husband  which  might  arouse  in  wife's 
mind  suspicion  as  to  his  constancy,  fact  that  her  suspicions  may 
have  been  unjust  and  her  inferences  too  general  is  merely  error  of 
logic  and  not  evidence  of  insanity  or  of  insane  delusion. 

People  may  Bate  Their  Belatives  for  bad  reasons,  and  yet  not  be 
deprived  of  testamentary  power. 

Approved  in  Estate  of  Biordan,  13  Cal.  App.  319,  109  Pac.  631,  if 
testator  had,  after  divorce  granted  to  wife,  who  obtained  largest 
part  of  property,  made  will  disinheriting  children  who  sided  with 
mother,  as  to  residue,  it  could  not  be  said  to  be  without  reason. 

Aversion  to  Belatives  as  Affecting  Mental  Capacity  to  make  wilL 
See  note,  117  Am.  St.  Bep.  582. 

Where  Only  Evidence  of  Testator's  Declaration  about  his  sister 
was  that  if  he  knew  where  she  was  he  would  go  and  visit  her,  hy- 
pothetical question  to  medical  expert  on  subject  of  mental  sanity. 
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in  which  it  is  assumed  that  he  referred  to  sister  dead  thirty  years, 
and  notliving  one,  should  be  disallowed. 

Cited  in  Yaeger  v.  Southern  Cal.  By.  Co.  (Cal.),  51  Pae.  193,  ar- 
guendo. 

What  are  Insane  Delnslons.    See  note,  37  L.  R.  A.  265,  277.* 

What  is  Testamentary  Capacity.    See  note,  27  L.  B.  A.  (n.  s.)  80. 

Miscellaneous. — Cited  in  Estate  of  Carpenter,  127  CaL  583,  60  Pae. 
162,  reciting  history  of  litigation. 

94  Oal.  420-424,  29  Pae  706,  MOULTON  ▼.  HABBI8. 

Taking  of  Actual  Possession  of  Land  by  vendee,  with  consent  of 
Tender,  and  making  valuable  improvements  thereon  on  faith  of  con- 
tract, is  sufficient  part  performance  of  verbal  contract  for  sale  of 
land  to  take  it  out  of  operation  of  statute  of  frauds. 

Approved  in  Brown  v.  Town  of  Sebastopol,  153  Cal.  709,  96  Pae. 
365,  19  L.  B.  A.  (n.  s.)  178,  where  parol  contract  was  made  for  valu- 
able consideration  for  land  to  be  used  as  street,  irregularity  that 
contract  rested  in  parol  is  obviated  where  contract  was  fully  or 
partly  performed,  and  town  was  let  into  possession  of  land  by  grantor, 
and  induced  to  spend  money  on  faith  of  contract,  and  grantor  dis- 
claimed title  thereto  before  town  trustees,  and  was  relieved  from 
paying  taxes  thereon. 

94  OaL  425-429,  29  Pae.  954,  NBAIiE  ▼.  DEPOT  BAILWAT  OO. 

Bight  to  Recover  Damages  for  Personal  Injury,  as  well  as  money 
received,  if  acquired  by  wife  during  coverture  is  community  prop- 
erty. 

Approved  in  Justis  v.  Atchison  etc.  By.  Co.,  12  Cal.  App.  642,  108 
Fac.  329,  reaffirming  rule;  Henley  v.  Wilson,  137  Cal.  277,  70  Pae. 
22,  92  Am.  St.  Bep.  160,  58  L.  B.  A.  941,  husband  is  liable  in  damages 
for  assault  and  battery  committed  by  wife,  though  not  committed 
in  his  presence,  and  though  committed  without  his  knowledge  or  con- 
sent. 

What  is  Community  Property.  See  note,  126  Am.  St.  Bep.  120;  4 
Cof.  Prob.  62. 

In  Action  by  Hnsband  and  Wife  to  recover  damages  for  personal 
injury  to  wife,  judgment  may  properly  be  rendered  in  favor  of  hus- 
band and  wife  jointly. 

Approved  in  Gomez  v.  Scanlan,  155  Cal.  530,  102  Pae.  13,  in  action 
for  damages  for  false  imprisonment  of  married  woman,  wife  is  neces- 
sary party. 

94  OaL  430-432,  29  Pae.  870,  WIDBER  ▼.  8UPBBI0R  OOXJRT. 

Writ  of  Error  is  New  and  Original  Salt,  in  which  original  process 
is  issued,  which  must  be  served  upon  defendants  in  error,  and.  which 
can  only  affect  parties  or  strangers  from  service  of  citation. 

Approved  in  State  v.  Preston,  30  Nov.  310,  97  Pae.  389,  following 
rule;  Wingfield  v.  Neall,  60  W.  Va.  114,  116  Am.  St.  Bep.  882,  54 
S.  E.  50,  10  L.  B.  A.  (n.  s.)  443,  one  who  purchases  subject  of  litiga- 
tion between  time  of  entry  of  final  judgment  and  suing  out  of  writ 
of  error  is  not  purchaser  pendente  lite. 

94  OaL  435-437,  29  Pae.  871,  MURRAY  ▼.  OOLGAN. 

Validity  of  Statute  or  Ordinance  Authorizing  Levy  of  taxes,  in- 
curring indebtedness,  or  appropriation  of  money  for  two  or  more 
purposes.    See  note,  14  L.  B.  A.  (n.  s.)  520,  521. 
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94  Oal.  438-442,  29  Pac.  770,  FOBSYTHE  T.  DXTNNAGAN. 

Wliero  Owners  of  Land  Becorded  Map  showing  Btreets,  and  united 
in  deed  to  county  bj  which  they  conveyed  roads  bo  laid  out,  upon 
express  consideration  that  county  should  accept  and  use  same  as 
public  highways,  and  terms  were  never  accepted  or  complied  with 
until  lapse  of  ten  years  after  offer  had  been  effectually  revoked,  dedi- 
cation to  piublic  as  highway  was  not  shown. 

Approved  in  Myers  v.  Oceauside,  7  Cal.  App.  92,  93  Pac.  688,  where 
evidence  showed  no  express  dedication  of  land  claimed  a«  park,  and 
nothing  beyond  implied  offer  of  dedication  by  deeds  bordering  on 
proposed  park,  which  was  revoked  by  inconsistent  acts  of  private 
ownership,  before  any  attempted  acceptance  by  city,  which  made  no 
improvements  thereon  at  any  time,  findings  against  dedication  are 
sufficiently  supported  by  evidence. 

94  OaL  465-470,  29  Pac.  771,  LANDBEOAN  ▼.  PEPPIN. 

Section  738  of  Code  of  Givil  Procedure  includes  all  adverse  inter- 
ests, from  claim  of  title  in  fee  to  smallest  leasehold. 

Approved  in  Mossman  v.  Dole,  14  Haw.  369,  in  statutory  action  to 
quiet  title,  judgment  may  include  award  of  possession,  and  be  en- 
forced by  writ  of  possession. 

If  One  has  Adverse  Claim  which  will  support  issue  at  law  upon 
which  he  desires  jury  trial,  he  must  set  out  that  claim,  make  that 
issue,  and  demand  jury  trial. 

Approved  in  Elbing  v.  Hastings,  3  Alaska,  133,  trial  by  jury  in 
equity  is  not  demandable  by  either  party  as  matter  of  right;  Bur- 
leigh V.  Hecht,  22  S.  D.  308,  117  N.  W.  370,  when  plaintiff  claims  to 
own  property,  and  defendant  is  in  possession,  and  plaintiff  seeks  to 
recover  such  possession,  as  well  as  to  determine  defendant's  adverse 
claims,  action  is  legal  one,  and  parties  are  entitled  to  jury  trial; 
Kenny  v.  McKenzie,  25  S.  D.  489,  127  N.  W.  599,  code  provision 
abolishing  all  distinctions  between  actions  at  law  and  suits  in  equity, 
and  providing  that  there  shall  be  but  one  form  of  action  to  be  de- 
nominated civil  action,  does  not  in  any  degree  abridge  or  change 
substantive  private  rights,  whether  recognized  under  system  of  equity 
rules  formerly  administered  in  chancery  courts,  or  formerly  cogni- 
zable in  courts  of  law. 

Distinguished  in  Shields  v.  Johnson,  10  Idaho,  482,  79  Pac.  393, 
where  action  is  brought  by  party  actually  in  possession  for  purpose 
of  quieting  title  to  his  leasehold  estate,  under  provisions  of  statute, 
it  is  suit  in  equity,  and  neither  party,  as  matter  of  right,  is  entitled 
to   jury. 

Merits  of  DefendanVs  Claim  of  Title  cannot  be  considered  upon 
application  for  writ  of  possession. 

Approved  in  Fox  v.  fitubenrauch,  2  Cal.  App.  93,  83  Pac.  84,  pro- 
ceeding for  writ  of  assistance  does  not  determine  title,  but  gran- 
tee who  may  have  title  not  adjudicated  in  action  may  establish  it  in 
independent  action. 

94  Cal.  470-480,  28  Am.  St.  Bep.  142,  29  Pac.  873,  18  L.  B.  A.  221, 
COWBEN  V.  PACIFIO  COAST  S.  8.  CO. 
Under  Common  Law,  Carrier  may  Carry  for  favored  individuals 
at  unreasonably  low  rate,  or  even  gratis,  law  requiring  only  that 
he  shall  not  charge  any  more  than  is  reasonable. 
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Approved  in  Fairford  Lumber  Co.  v.  Tombigbee  Valley  B.  B.  Co., 
165  Ala.  285|  51  So.  772,  upholding  complaint  in  action  to  recover 
for  freight  overcharge;  State  ▼.  Standard  Oil  Co.,  218  Mo.  440,  116 
S.  W.  1039,  giving  of  rebates  to  customers,  pursuant  to  agreement 
in  restraint  of  trade  to  fix  and  maintain  prices  of  commodity,  vio- 
lates statute  prohibiting  combinations  and  agreements  to  fix  and 
maintain  prices  and  limit  trade;  Bailroad  Commission  v.  Weld,  96 
Tex.  405,  4t)6,  73  S.  W.  531,  532,  under  statute  authorizing  action 
against  railroad  commission  by  party  dissatisfied  with  rate  made  by 
it,  in  which  such  party  must  show  that  rate  is  unreasonable  and 
unjust  to  him,  inquiry  is  not  limited  to  whether  rate  is  so  un- 
reasonable and  unjust  as  to  amount  to  taking  of  property  without 
due  process  of  law. 

Bight  of  Carrier  at  Common  Law  to  discriminate  between  passen- 
gers or  shippers.     See  note,  18  L.  B.  A.  105. 

Admiralty  Jurisdiction  Oyer  Contracts.    See  note,  66  L.  B.  A.  226. 

94  CaL  481-485,  29  Pac  1026^  PEOPLE  v.  BABET. 

Ab  to  Acts  Which  Constitute  Crime  of  burglary,  that  is  matter 
left  entirely  to  policy  of  legislature,  within  its  constitutional  pow- 
ers. 

Approved  in  State  t.  Stewart,  194  Mo.  354,  .112  Am.  St.  Bep. 
529,  92  S.  W.  881,  legislature  has  power  to  make  criminal  and  provide 
for  punishment  of  cohabitation  in  state  founded  on  bigamous  mar- 
riage contracted  beyond  state. 

Under  Section  459  of  Penal  Code,  offense  of  burglary  is  perfect 
and  complete  when   entry  is  made  with  intent  to  commit  larceny. 

Approved  in  Pinson  v.  State,  91  Ark.  440,  121  S.  W.  753,  one 
who  in  night-time  enters  saloon,  through  open  door  during  business 
hours,  with  intent  formed  before  or  at  moment  he  enters  to  commit 
felony,  is  guilty  of  burglary,  though  fraud  or  deception  was  not 
practiced  on  owner  in  making  entry. 

In  Order  to  Constitute  Burglarious  Entry,  act  of  entering  must 
be  itself  trespass. 

Approved  in  State  v.  Mish,  36  Mont.  170,  122  Am.  St.  Bep.  343, 
92  Pac.  460,  undier  statute  providing  that  person  entering  building 
with  intent  to  commit  larceny  or  any  felony  is  guilty  of  burglary, 
information  must  negative  idea  that  defendant  at  time  of  entry  had 
right  to  enter,  though  ownership  of  room  or  building  need  not  be 
specifically  alleged. 

Breaking  and  Entry  in  Bnrglary.    See  note,  139  Am.  St.  Bep.  1061. 

94  Cal.  489-493,  29  Pac.  876,  SAN  BEBNABDINO  ETC.  BY.  CO.  ▼. 
HAVEN. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  85  Am.  St.  Bep.  308. 

Bight  to  Set  Off  Benefits  Against  Damages  on  condemnation.  See 
note,  9  L.  B.  A.  (n.  s.)  829. 

94  CaL  494-497,  29  Pac.  858,  YOST  v.  BANK  OP  aANTA  ANA. 

Where  Certificate  Bequired  by  Section  2957  of  Civil  Code  to  chat- 
tel mortgage  on  part  of  mortgagee  showed  in  its  body  that  secretary 
who   signed    certificate    was   secretary    of    bank    named    therein    as 
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mortgagee,  signature  of  his  name  with  word  "secretary"  alone  ap- 
pended is  not  defective. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  247, 
110  Pac.  927,  following  rule;  American  Soda  Fountain  Co.  v.  Stolzen- 
bach,  75  N.  J.  L.  728,  127  Am.  St.  Rep.  822,  68  Atl.  1081,  16  L.  B. 
A.  (n.  s.)  703,  affidavit  of  consideration  on  mortgage,  made  and 
recited  to  be  made  by  vice-president  of  corporate  holder,  was  affi- 
davit of  corporation,  and  valid  without  allegation  of  specific  author- 
ity. 

Effect  of  Failura  to  Bzecato  and  record  chattel  mortgages.  See 
note,  137  Am.  St.  Bep.  485. 

94  Oal.  497-602,  29  Pac.  960,  PEOPLE  v.  WALIACE. 

Where  Complaint  Filed  Before  hlagistrate  charged  defendant  with 
larceny  of  three  steers,  property  of  Wright  and  Jones,  and  informa- 
tion charged  stealing  of  two  steers,  property  of  Wright,  variance 
is  fatal. 

Approved  in  Bepublic  of  Hawaii  v.  Nencbdro,  12  Haw.  199,  where 
accused  is  committed  for  trial,  indictment  against  him  must  be  for 
offense  charged  in  complaint  upon  which  he  was  examined  or  one 
included  therein,  but  prosecuting  officer  is  not  limited  by  it  in  mode 
of  charging  offense,  but  may,  so  long  as  he  does  not  proceed  against 
accused  for  different  transaction,  put  indictment  in  such  form  as 
will  enable  him  to  try  offense  on  its  merits;  State  v.  Ham,  21  S.  D. 
602,  114  N.  W.  715,  where  information  charged  stealing  ,of  twenty- 
two  head  of  cattle,  all  being  of  value  of  seven  hundred  dollars, 
owned  and  in  possession  of  Coppersmith  and  Beid,  copartners,  evi- 
dence that  one  Comer  was  also  part  owner  of  property  constituted 
fatal  variance. 

In  Indictment  or  Information  for  Larceny,  where  stolen  property 
is  not  otherwise  described  so  as  to  identify  offense,  allegation  of 
ownership  is  material  part  of  description  of  offense  charged. 

Approved  in  State  v.  Bathbone,  8  Idaho,  173,  67  Pac.  189,  informa- 
tion charging  larceny  of  two  mares  from  G.  M.  B.  is  sufficient, 
though  proof  shows  that  they  were  property  of  G.  M.  B.  and  IL 
L.  B. 

Order  Holding  Defendant  to  Answer  must  be  in  writing. 

Approved  in  People  v.  Siemsen,  153  Cal.  390,  95  Pac.  864,  order 
holding  defendant  to  answer  upon  charge  of  murder  is  prerequisite 
to' filing  of  information  against  him. 

Order  in  Writing,  Holding  Defendant  to  answer  upon  charge  for 
which  information  is  filed,  is,  in  fact  and  in  law,  made  when  it  is 
entered  upon  docket  of  justice. 

Approved  in  People  v.  Sacramento  Butchers'  Assn.,  12  Cal.  App. 
479,  107  Pac.  716,  order  of  commitment  is  not  required  to  be  in- 
dorsed upon  depositions,  as  condition  of  authority  of  district  attor- 
ney to  file  information;  People  v.  Kilvington*  (Cal.),  36  Pac.  14, 
arguendo. 

94  Oal.  502-509,  29  Pac.  951,  BEOWN  ▼.  PBEWETT. 

Whether  Delay  of  Party  In  Presenting  Bill  of  Ezceptlona  is  excus- 
able, being  question  of  fact  to  be  determined  by  judge  acting  judi- 
cially upon  evidence  submitted,  his  decision  cannot  be  controlled 
by  mandamus,  unless  his  refusal  to  act  involves  abuse  of  discretion. 
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Approved  in  People  ▼.  BUb,  8  CaL  App.  168,  84  Pae.  678,  when 
defendant,  in  criminal  action,  seeks  to  obtain  extension  of  time 
within  which  to  have  his  bill  of  exceptions  settled,  he  must  pro- 
ceed substantially  as  directed  hj  statute,  and  action  of  judge  would 
be  disturbed  only  where  its  abuse  is  made  to  appear. 

Bole  of  Btatnte  as  to  Time  of  Preaentiiig  bills  of  exceptions  in 
criminal  cases  is  directory. 

Distinguished  in  People  y.  Blis,  8  CaL  App.  165,  166,  84  Pac. 
676,  677,  sections  1171  and  1174  of  Penal  Code,  as  amended  in  1906, 
provisions   are  mandatory. 

94  CaL  509-516,  29  Pac.  953,  PEOPLE  ▼.  McNAMARA. 

Presmnptioii  of  Innocence  Operates  until  jury  arrives  at  verdict. 

Approved  in  People  v.  Davenport,  18  Cal.  App.  638,  110  Pac.  320, 
following  rule;  People  v.  T.  Wah  Hing,  15  Cal.  App.  199,  114  Pac. 
418,  instruction  that,  after  full  deliberation  of  all  evidence  in  case, 
any  one  or  more  of  jury  should  believe  that  defendant  was  guilty 
of  crime  charged  to  moral  certainty  and  beyond  reasonable  doubt, 
those  holding  that  opinion  should  vote  for  guilty  and  adhere  to  their 
opinion  until  convinced  beyond  reasonable  doubt  that  they  were 
wrong,  was  erroneous. 

Instmctiona  Argnmentativo  In  Fonn  are  properly  refused. 

Approved  in  State  v.  BuralU,  27  Nev.  55,  71  Pac.  536,  following 
rule;  State  v.  Marren,  17  Idaho,  788,  107  Pac.  1000,  when  court  com- 
ments upon  or  argues  relative  weight  of  circumstantial  evidence 
as  compared  with  positive  evidence,  instruction  is  erroneous. 

Matter  of  Be-examination  of  Prosecuting  Witness,  of  same  char- 
acter and  upon  same  topic  as  that  previously  given  in  direct  and 
cross-examination,  is  in  discretion  of  court. 

Approved  in  People  v.  Bigby,  11  CaL  App.  276,  104  Pae.  841,  upon 
trial  for  rape  upon  young  girl,  where  she  had  become  confused 
upon  cross-examination,  it  was  within  discretion  of  trial  court  to  per- 
mit district  attorney  to  permit  prosecutrix  to  be  re-examined  as  to 
matters  testified  to  by  her  in  chief. 

94  CaL  615-622,  29  Pac  956,  80  Pac.  106,  PENNIE  ▼.  BOAOH. 

Under  Present  Constitution,  Superior  Court  has  jurisdiction  both 
in  matters  of  equity  and  in  matters  of  probate. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  238,  superior  court  sitting 
in  probate  has  fuU  jurisdiction  to  hear  and  determine  every  mat- 
ter necessary  or  proper  in  proceeding. 

94  Cal.  523-^26,  29  Pac.  961,  IN  BE  FISCHEB. 

Chattel  Mortgage  Executed  in  Gtood  Faith  is  not  rendered  void 
in  toto  as  against  creditors  of  insolvent  mortgagor,  because  of  em- 
bracing personal  property  not  subject  to  chattel  mortgage,  but  if. 
not  intended  to  defraud  creditors,  is  void  only  as  to  property  not 
subject  to  mortgage. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  242, 
110  Pac.  925,  where  chattel  mortgage  comprised  principally  furni- 
ture and  household  goods,  fact  that  it  also  included  articles  which 
were  not  subject  to  mortgage  cannot  affect  validity  of  mortgage  as 
to  property  falling  within  statute;  Bank  of  TJkiah  v.  Qibson  (CaL), 
39  Pac.  1071,  act  of  1893,  amending  section  2955  of  Civil  Code,  so  as 
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to  authorize  mortgages  on  sheep  and  cattle  does  not  entitle  martgage 
on  such  stock,  executed  before  passage  of  such  act,  to  be  recorded, 
so  as  to  render  its  record,  made  after  passage  of  act,  eonstructiye 
notice. 

94  Oal.  526-^33,  29  Pac  962,  IK  BE  BOaSBS. 

Wliere  Legacy  is  Given  to  Person  to  be  paid  at  future  time,  it  vests 
immediately. 

Approved  in  Estate  of  Blake,  157  Cal.  459,  108  Pac.  292,  following 
rule;  Harris  v.  Cook,  98  Mo.  App.  43,  71  S.  W.  1127,  will  bequeathing 
certain  sum  to  legatee  when  he  shall  reach  age  of  twenty-six,  said 
sum  to  be  loaned  and  interest  accruing  therefrom  to  be  paid  him, 
confers  legacy  vesting  at  testator's  death,  payment  merely  being 
postponed  until  legatee  reaches  age  named. 

Vesting  of  Legacies.    See  note,  4  Cof.  Prob.  450. 

94  Oal.  546-550,  29  Pac.    1105,    8ALFIELD    v.    SX7TTBB    COUKTY 
LAND  ETC.  00. 

Corporation  can  Confer  Authority  upon  agent  to  sell  its  lands  only 
through  its  board  of  directors. 

Approved  in  Black  v.  Harrison  Home  Co.,  155  Cal.  127,  99  Pac.  497, 
president  of  corporation  has  no  power  merely  because  he  is  president 
to  bind  it  by  contract  for  sale  of  its  real  estate  under  by-law  whereby 
his  power  in  regard  to  contracts  of  that  character  was  limited  to 
signing  of  such  contracts  as  had  first  been  approved  by  directors. 

Distinguished  in  Stockwell  v.  Barnnm,  7  Cal.  App.  418,  94  Pac.  402, 
where  trustee  was  corporation,  which,  upon  demand  for  sale,  duly 
advertised  sale,  under  corporate  seal,  fixing  time  and  place,  it  might 
conclude  sale  by  one  of  its  agents  generally  authorized  to  conduct 
sales  for  it  as  auctioneer,  and  no  special  reeolution  of  directors  ap- 
pointing him  as  auctioneer  is  required. 

Payment  of  Part  of  Purchase  Money  is  not  sufficient  part  perform- 
ance to  authorize  specific  performance  of  oral  agreement  to  convey 
land. 

Approved  in  Cooley  v.  Miller  &  Lux,  156  Cal.  514,  105  Pac.  982, 
where  devisee,  prior  to  distribution  of  estate,  grants  his  interest 
in  estate,  decree  distributing  such  interest  to  devisee,  where  there  is 
no  express  issue  involving  such  transfer  in  probate  court,  and  rights 
of  grantee  were  never  actually  considered  or  passed  on,  does  not  de- 
vest grantee  of  his  rights  in  property  acquired  under  grant. 

Distinguished  in  Stewart  v.  Smith,  6  Cal.  App.  161,  91  Pac  671, 
where  all  children,  at  mother's  request,  conveyed  to  her  all  of  their 
interest  in  estate  of  deceased  father,  induddng  real  estate,  in  con- 
sideration of  her  contract  to  will  all  residue  of  estate  at  her  death  to 
them,  such  contract  is  enforceable  in  equity  at  suit  of  surviving 
children  and  children  of  deceased  child  who  were  omitted  from  her 
will. 

94  Oal.  560-557,  29  Pac.  1106,  PEOPLE  ▼.  MITCHELL. 

Upon  Trial  for  Murder  Wliere  Witness  for  defendant  testified, 
without  objection,  that  person  who  had  been  tried  for  same  offense, 
and  had  been  acquitted,  told  him  he  killed  deceased,  and  that  he  got 
gun  from  another  person,  testimony  of  such  other  person,  in  rebuttal, 
that  he  did  not  loan  pistol  to  person  acquitted  is  incompetent. 


777  NOTES  ON  CALIFOBNIA  REPOBTS..  M  Cal.  558-^62 

Approved  in  Bollinger  y.  Bollinger,  154  Gal.  706,  99  Pac.  201,  where 
witness  for  respondents,  called  to  prove  deelarations  of  appellant 
and  his  grantor,  gave  no  affirmative  testimony,  but  denied  that  he 
heard  any  declarations  of  either,  it  was  error  to  permit  respondents, 
over  objection,  to  prove  independient  statements  made  by  such  witness 
to  two  different  witnesses  that  he  heard  appellant  say  that  he  was 
holding  property  in  trust  for  brothers  aiid  sisters;  dissenting  opinion 
in  Greene  v.  United  States,  1$4  Fed.  415,  85  C.  G.  Jl  251,  majority  not 
discussing  point. 

Evidence  to  Show  Oxedibillty  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  60,  62. 

Bight  to  Impeach  One'a  Own  Wltnesa    See  note,  21  L,  B.  A«  423. 

04  OaL  658-^62,  29  Pac  1111,  YANOT  ▼.  MOBTOM. 

Under  Contract  for  Erection  of  Building,  provision  that  balance  of 
twenty-five  per  cent  shall  be  paid  in  thirty-five  days  after  completion, 
but  may  be  x>&id  at  any  time  between  date  of  completion  and  such 
thirty-five  days  if  contractors  show  receipts  and  give  special  bonds 
that  all  bills  will  be  paid  and  ihat  no  liens  and  other  claims  exist, 
such  payment  to  be  optional  with  owner,  is  in  substantial  compliance 
with  section  1184  of  Gode  of  Givil  Procedure. 

Approved  in  Burnett  v.  Glas,  154  Gal.  256,  97  Pac.  426,  provision  in 
buildaug  contract  reserving  only  twenty  per  cent  of  contract  price  for 
thirty-five  days  after  completion  of  building  is  not  compliance  with 
section  1184  of  Gode  of  Givil  Procedure;  Merced  Lumber  Go.  v. 
Bruschi,  152  Gal.  375,  92  Pae.  845,  provision  making  whole  of  con- 
tract  price  due  and  payable  at  completion  of  building  is  enibstantial 
departure  from  provisions  of  section  1184  of  Gode  of  Givil  Procedure; 
Stimson  Mill  Go.  v.  Riley  (Gal.),  42  Pac.  1074,  fact  that  building 
contract,  in  providing  for  pa3rments,  retains,  until  thirty-five  days 
after  completion,  about  fifteen  dollars  less  than  twenty-five  per  cent 
of  contract  price  required  by  statute,  is  too  trivial. 

Failure  of  Contractor  to  File  In  Becorder'a  Office  drawings  and 
specifications,  which  contract  recites  are  signed  and  attached  thereto, 
renders  contract  void. 

Reaffirmed  in  Lucas  v.  Rea,  10  Gal.  App.  644,  102  Pac.  823. 

Contract  for  Erection  of  Building  need  not  contain  description  of 
property  upon  which  building  is  to  be  erected. 

Approved  in  Steams-Roger  Go.  v.  Aztec  Go.,  14  N.  M.  321,  93  Pac. 
710,  following  rule;  Dunlop  v.  Kennedy  (Gal.),  34  Pac.  96,  contract 
for  erecting  building,  and  also  for  improvements  on  adjoining  lot 
running  "westerly,"  is  not  avoided  by  fact  that  recorded  memoran- 
dum of  contract  erroneously  uses  word  "easterly." 

In  Action  to  Forecloeure  Lien,  original  contract  being  void,  where 
claimants  sue  for  value  of  materials  furnished  at  special  instance  and 
re^juest  of  owner,  it  is  not  necessary  that  complaint  set  out  original 
contract  or  allege  its  invalidity. 

Approved  in  Lucas  v.  Rea,  10  Gal.  App.  644,  102  Pae.  823,  where 
contract  is  void,  plaintiff  may  set  out  contract  and  allege  its  invalidity 
and  aver  direct  agreement  with  owners;  Lucas  v.  Rea  (Gab  App.),  101 
Pac.  538,  materialman  furnishing  materials  to  contractor  may  aver 
direct  agreement  with  owner  if  contract  between  owner  and  con- 
tractor is  void;  Lucas  v.  Gobbi,  10  Gal.  App.  650,  103  Pae«  158,  where 
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building  contract  is  void,  it  is  safficient  to  allege  in  complaint  that 
materials  were  famished  through  contractor  as  agent  of  owner. 

Owner  of  Building  is  Estopped  from  Betting  Up  illegality  of  forma- 
tion of  partnership  hj  two  corporations  which  furnished  material  for 
building^  in  action  to  foreclose  lien  therefor,  by  assignee  of  partner- 
ship. 

Approved  in  Tutt  v.  Davis,  13  Gal.  App.  719,  110  Pac.  692,  where 
defendant,  as  vendor,  dealt  with  partnership,  consisting  of  two  part- 
ners, one  of  whom  witnessed  his  signature  to  contract,  defendant 
cannot  question  authority  of  partnership  to  enter  into  original  con- 
tract sought  to  be  specifically  enforced;  Lucas  v.  Grobbi,  10  Gal.  App. 
<S53,  103  Pac  159,  where  lien  was  claimed  for  materials  by  partnership 
setting  forth  names  of  both  in  full,  and  was  assigned  by  both,  and 
both  names  appear  in  complaint  besides  their  partnership  name,  and 
partnership  is  not  denied  in  answers,  assignment  of  their  lien  is 
valid  without  reference  to  admitted  partnership;  Willey  v.  Grocker- 
Woolworth  Nat.  Bank  (Gal.),  72  Pac.  833,  bank  receiving  deposits 
from,  and  doing  business  with,  partnership  consisting  of  individual 
and  corporation,  is  estopped  to  deny  validity  of  partnership,  when  sued 
by  it  for  deposit. 

94  OaL  664-566,  29  Pac.  1109,  KOBTON  ▼.  WALSH. 

Action  Instituted  by  Party  on  One  Side  for  individual  rights, 
against  herself  as  administratrix  of  her  husband's  estate,  is  irregular. 

Approved  in  In  re  Wickersham's  Estate  (Gal.),  70  Pac.  1079,  on 
appeal  from  order  of  sale  of  community  property  under  power  in 
husband's  will  on  ground  that  wife's  interest  in  property  was  errone- 
ously included,  executors  of  husband  could  not  represent  wife's  estate. 

94  OaL  666-n668,  29  Pac  1108,  IN  BE  WOODS. 

Upon  Appeal  from  Order  Appointing  Administrator,  undertaking  on 
appeal,  under  section  941  of  Gode  of  Givil  Procedure,  stays  all  pro- 
ceedings upon  order  appealed  from  during  pendency  of  appeal. 

Approved  in  Estate  of  McGinn,  3  Gof.  Prob.  129,  undertaking  in 
double  amount  of  costs,  taxed  in  case  where  no  undertaking  is  re- 
quired to  stay  execution,  cannot  be  enforced. 

94  OaL  568-573,  29  Pac  1110,  McOOY  ▼.  SOUTHEBN  PAC.  OO. 

JAceoaee  of  LeBsees  of  Land  cannot  Becover  from  railroad  for  loss 
of  sheep  which  strayed  upon  track  through  opening  in  fence,  made 
by  lessees  fqr  their  own  convenience. 

Approved  in  Johnson  v.  Ghicago  etc.  By.  Go.,  96  Minn.  317,  104 
N.  W.  962,  where  farm  crossing  required  by  statute  was  intended  for 
benefit  of  owner  of  farm  through  which  railroad  extends,  company  is 
under  no  obligation  to  maintain  crossing  as  it  extends  over  track  in 
good  condition  for  general  public  use. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring  it. 
See  note,  9  L.  B.  A.  (n.  s.)    349. 

94  Cal.  573-^576,  29  Pac.  1027,  PEOPLE  ▼.  PEBINL 

Under  Section  496  of  Penal  Code,  offense  is  felony  or  misdemeanor 
according  to  nature  of  judgment. 

Approved  in  In  re  O'Shee,  11  Gal.  App.  574,  105  Pa<j.  778,  where 
one  is  imprisoned  under  section  353a  of  Penal  Gode^  which  makes 
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offense  either  felony  or  misdemeanor,  same  offense  may  constitute 
either,  according  to  judgmeift  rendered. 

AsslBtant  Foreman  of  Warehouse,  who  has  authority  to  deliver 
property  stored  in  warehouse  upon  proper  orders  presented  to  him, 
but  who  has  no  authority  to  eel!  any  of  property,  is  guilty  of  lar- 
ceny in  selling  property. 

Approved  in  Michaelson  v.  Fish,  1  Cal.  App.  119,  81  Pac.  662,  one 
employed  as  general  manager  in  distillery  has  no  lien  on  manufac- 
tured brandy  in  part  product  of  his  labor,  and  subsequent  storage  by 
employer  of  same  in  employee's  cellar,  with  latter's  consent,  does  not 
authorize  him  to  retain  possession  thereof  against  employer  until 
wages  are  paid. 

Larceny.    See  note,  BS  Am.  St.  Bep.  581. 

Embezzlement.     See  note,  87  Am.  St.  Bep.  33. 

Ornel  and  tTnujraal  Punishments.    See  note,  35  L.  B.  A.  577. 

94  Cal.  581-^87,  29  Pac.  1113,  BEAN  ▼.  TBAVELEES*  INa  CO. 

What  Constitutes  Total  Disability  of  Insured.  See  note,  38  L.  B. 
A.  531. 

94  Cal.  688-592,  28  Am.  St.  Bep.  149,  29  Pac  1025,  HUDEPOHL  ▼. 
UBEBTY  HILI.  WATEB  ETC.  CO. 

Sale  of  Property  Under  Execution  will  not  be  set  aside  because 
sold  en  masse,  unless  it  is  made  apparent  to  court  that  larger  sum 
would  hate  been  realized  from  sale  if  property  had  been  sold  in 
parcels. 

Approved  in  Bechtel  v.  Wier,  152  Cal.  447,  93  Pac.  77,  15  L.  B.  A. 
(n.  s.)  459,  where  decree  of  foreclosure  under  note  secured  by  two 
mortgages,  covering  separate  tracts,  one  executed  by  principal  debtor 
and  other  by  surety,  directed  that  land  of  former  should  be  first  sold, 
and  if  proceede  were  insufficient,  then  land  of  latter,  and  at  sale  no 
bids  were  received  for  either  offered  separately,  sale  en  masse  is 
valid;  In  re  Nichols'  Estate  (Oal.),  50  Pac.  1073,  proper  remedy, 
where  personal  property  is  sold  by  assignee  of  insolvent  en  masse, 
and  would  have  brought  larger  price  if  sold  in  parcels,  is  to  move 
court  to  set  aside  sale;  Georgeson  v.  Consumers'  Lumber  Co.  (CaJ.), 
31  Pac.  257,  where,  in  proceeding  by  judgment  defendant  to  set  aside 
sheriff's  sale,  it  appeared  that  six  hundred  thousand  feet  of  lumber 
of  execution  defendant  were  sold  for  seven  hundred  dollars,  and  that 
sale  was  made  ij>  lump  for  grossly  inadequate  sum,  sale  was  properly 
set  aside. 

94  CaL  595-^601,  30  Pac.  7,  PEOPLE  v.  HALL. 

Trial  Court  bas  Bigbt  to  Amend  imperfect  instruction. 

Beaffirmed  in  People  v.  Sherman  (Cal.),  32  Pac.  880. 

Under  Infonnation  for  Burglary,  charging  intent  to  commit  grand 
and  petit  larceny,  prosecution  need  only  prove  that  defendant 
entered  building  with  intent  to  commit  grand  or  petit  larceny. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  209,  84  Pac.  370,  where 
defendant  was  charged  conjunctively  with  asking  and  receiving 
bribe  and  jury  found  him  guilty  as  charged  in  indictment,  instruction 
that  either  asking  or  receiving  bribe  would  justify  verdict  of  guilty 
is  not  erroneous. 

Proof  of  Declarations  of  Another  Person  that  he  committed  crime 
is  mere  hearsay  evidence,  and  not  admissible. 
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Approved  in  People  v.  Schmitz,  7  Cal.  App.  356,  94  Pac.  414,  Hpon 
trial  for  extorting  money  from  witnesses  of  prosecution,  to  secure 
liquor  licenses,  previously  withheld,  it  was  error  to  allow  such  wit- 
nesses to  testify  to  conversations  between  them  in  absence  of  defend- 
ant and  bis  codefendant,  as  to  necessity  of  employing  codefendant, 
and  amount  of  money  to  be  paid  bim,  and  proportion  of  each. 

Admissibility  of  Confessions  or  AdmlsslonB  of  third  persons  in 
criminal  cases.     See  note,  131  Am.  St.  Bep.  779,  789. 

Admissibility  of  Dying  Declaratious.  See  note,  86  Adl  St.  Bep. 
640,  668;  56  L.  B.  A.  365,  367,  369,  399.  . 

94  Oal.  601-636,  28  Pac.  834,  29  Pac.  1092,  16  L.  &  A.  161,  DOUGH- 
EBTY  ▼.  AUSTIN. 

Provision  of  Section  211  of  Coonty  Oovemment  Act  of  1883,  as 
amended  in  1887,  is  void,  as  it  prevents  County  Government  Act  from 
having  "uniform  operation." 

Approved  in  Johnson  v.  Gunn  (Cal.  App.),  84  Pac.  371,  373,  County 
Government  Act,  section  184,  subdivision  13,  as  amended  in  1901,  in 
regulating  compensation  of  justices  of  peace  contravenes  Constitu- 
tion, article  IV,  section  25;  dissenting  opinion  in  Ex  parte  Fedder- 
witz  (Cal.),  62  Pac.  942,  majority  not  discussing  point. 

Order  of  Supenrlsors,  Allowing  County  Clerk  a  deputy  at  salary  of 
fifty  dollars  a  month,  made  after  election  of  clerk,  is  in  effect  in- 
crease of  his  compensation  after  election,  and  void,  as  \p.  conflict 
with  section  9  of  article  XI  of  Consrtitution. 

Approved  in  Smith  v.  Matthews,  155  Cal.  756,  103  Pac.  201,  law 
increasing  compensation  of  county  officer  remains  in  abeyance  as  to 
incumbents. until  beginning  of  next  regular  term  of  office  affected  by 
increase;  Hanson  v.  Underbill,  12  Cal.  App.  547,  107  Pac.  1017,  law 
passed  during  term  of  county  officer,  providing  for  payment  of  depu- 
ties' expenses  from  county  treasury,  is  invalid,  as  attempting  to 
increase  compensation  of  su<!h  officer  during  his  term,  where  law  at 
beginning  of  his  term  required  him  to  pay  deputies  from  his  salary; 
Orange  County  v.  Harris  (Cal.),  32  Pac.  595,  Statutes  of  1883,  page 
361,  section  164,  operates  as  repeal  of  that  portion  of  Pofitical  Code, 
section  3770,  which  gives  one-half  of  certain  additional  fees  col- 
lected on  delinquent  tax  lists  to  collector  for  preparing  list;  State  v. 
Goldthait,  172  Ind.  224,  87  N.  E.  138,  under  constitutional  provision 
that  county  officers  shall  perform  such  duties  as  may  be  directed  by 
law,  county  assessors  being  required  to  search  records,  maps,  returns, 
etc.,  of  county  to  discover  omitted  property,  tax  ferret  contract  for 
such  purpose  is  against  public  policy. 

Distinguished  in  Newman  v.  Lester,  11  Cal.  App.  579,  105  Pac. 
786,  where  statute  provides  fixed  salary  for  officer,  and  separate  al- 
lowance is  made  for  expenses  of  his  office  or  for  certain  number  of 
deputies,  all  payable  out  of  county  treasury,  increase  of  such  sepa- 
rate allowance  for  expenses  is  not  violation  of  section  9  of  article  XI 
of  Constitution. 

Provision  of  Section  211  of  County  Government  Act  of  1883,  as 
amended  in  1887,  is  void,  as  attempt  to  delegate  to  supervisors  duty 
imposed  upon  it  by  section  5  of  article  XI  of  Constitution. 

Distinguished  in  Brookings  County  v.  Murphy,  23  S.  D.  318,  121 
N.  W.  796,  statutory  provision,  that  in  counties  of  population  of 
twelve  thousand  or  over,  county  commissioners  may  in  their  discre- 
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tion  allow  salary  not  exceeding  fifteen  hnndred  dollars  annually  to 
county  auditor,  is  not  delegation  of  legislative  power. 
Miscellaneous. — Cited  in  Burr  v.  Johnson  (Cal.),  29  Pac.  1100. 

94  Oal.  636-641,  SO  Pac.  8»  HEINLEN  ▼.  HEILBBOK. 

Upon  Notice  to  Dismuu  Appeal,  Because  Notice  of  appeal  wai 
served  by  mail  and  was  not  properly  addressed  to  attorney,  where 
latter's  affidavit  showed  that  it  was  forwarded  and  was  received  at 
his  office,  affidavit  is  equivalent  to  admission  of  service  indorsed  by 
him  upon  original  notice,  establishing  that  there  has  been  personal 
service  upon  him  of  such  notice. 

Distinguished  in  Prefumo  v.  Bussell,  148  Cal.  454,  465,  83  Pae.  811, 
812,  acknowledgment  by  proponent  of  bill  of  exceptions  by  letter 
of  receipt  of  proposed  amendmente  cannot  operate  to  deprive  pro- 
ponent of  extension  of  time  given  him  -by  statute  in  which  to  deliver 
bill  and  amendments  to  clerk,  nor  constitute  waiver  thereof. 

94  CaL  642-660,  80  Pac  4,  DOLUVEB  Y.  DOLUVEB. 

Upon  Appeal  from  Jndgment  Taken  from  judgment-roll  alone,  if 
judgment  is  supported  by  findings  which  are  made,  failure  of  court 
to  make  findings  upon  other  issues  presented  by  pleadings  is  not 
ground  for  reversal,  unless  it  shall  appear  that  evidence  was  offered 
thereon,  and  that  finding  thereon  from  such  would  countervail  find- 
ings actually  made  to  such  extent  as  to  invalidate  judgment. 

Approved  in  Bailiif  v.  Powers  (Oal.),  37  Pac.  509,  following  rule; 
Schoonover  v.  Birnbaum,  150  Cal.  737,  89  Pac.  1109,  on  appeal  from 
judgment  on  judgment-roll  alone,  judgment  will  be  affirmed  if  sup- 
ported by  findings  actually  made,  and  want  of  finding  on  issue  will 
be  presumed,  in  absence  of  showing  to  contrary,  to  be  result  of  fail- 
ure to  offer  any  evidence  in  support  of  such  issue;  Beed  &  Go.  v. 
Harshall,  12  Cal.  App.  701,  108  Pac.  721,  alleged  error  in  failing  to 
find  upon  material  issue  as  to  counterclaim  of  defendant  cannot  be 
reviewed  in  absence  of  evidence  from  record;  Downing  v.  Donegan, 
1  Cal.  App.  712,  82  Pac.  1112,  in  action  on  note  where  all  other  issues 
are  sufficiently  covered  by  findings,  omission  to  find  upon  equitable 
defense  pleaded  in  answer  will  not  invalidate  judgment  for  plaintiff 
where  it  does  not  appear  by  statement  or  bill  of  exceptions  that  evi- 
dence was  submitted  in  relation  to  such  issue;  Boberts  v.  Ball  (Cal.), 
38  Pac.  950,  failure  to  find  on  certain  issues  raised  by  pleadings,  and 
making  findings  outside  issues,  is  harmless  error,  where  findings  mad<e 
on  material  issues  warrant  judgment  whatever  findings  on  other  issues. 

Undue  Inflnence  OonsiBts  in  Use,  by  one  in  whom  confidence  is  re- 
posed by  another,  or  who  holds  real  or  apparent  authority  over  him, 
of  such  confidence  or  authority  for  purpose  of  obtaining  unfair  advan- 
tage over  him,  or  in  taking  grossly  unfair  advantage  of  another's 
necessities  or  distress. 

Approved  in  Estate  of  Welch,  6  Citl.  App.  47,  91  Pac.  337,  following 
rule;  Yordi  v.  Yordi,  6  Cal.  App.  28,  91  Pae.  352,  undue  influence  will 
not  be  presumed  in  any  transaction  between  husband  and  wife  from 
mere  existence  of  marital  relation,  nor  will  want  of  consideration  of 
conveyance  of  wife  to  husband  raise  presumption  of  undue  influence 
from  mere  fact  of  marital  relation  alone. 

Belation  of  Husband  and  Wife  creates  personal  trust  and  confidence 
between  them,  which  precludes  either  one  from  obtaining  any  advan- 
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tage  over  other  hj  m^ans  of  any  misrepreaentation^  concealment,  oi 
adverse  pressure. 

Approved  in  Heinrich  v.  Heinrieh,  2  Cal.  App.  484,  84  Pac.  328, 
husband  who  fraudulently  obtained  his  wife's  money  and  mad«  pur- 
chases of  land  and  personal  property  therewith,  for  his  own  benefit, 
is  involuntary  trustee  thereof  for  her  benefit  by  breach  of  his 
fiduciary  relation  to  his  wife,  under  Civil  Code,  sections  158  and 
221». 

94  Oal.  653-6is4,  28  Am.  St.  Bap.  161,  30  Pac.  1,  BE  FBHSZE  ▼.  QTJIKT. 

If  Any  Title  la  Acquired  by  Grantor  after  his  deed  of  grant,  bargain 
and  sale,  through  tax  deed,  such  title  inures  to  benefit  of  grantee 
alone. 

Approved  in  Younger  v.  Moore,  155  Ca!.  773,  103  Pac.  224,  where, 
at  time  of  execution  of  deed  and  trust  agreement,  grantor  had  only 
eertain  undivided  interest  in  land,  and  trust  agreement  contained 
recital  of  execution  of  deed  whereby  she  conveyed  all  her  right,  title 
and  interest  in  property,  only  interest  acquired  afterward  by  grantor 
inures  to  benefit  of  grantee,  and  is  held  by  him  subject  to  trust  agree- 
ment; Van  Husen  v.  Omaha  etc.  By.  Co.,  118  Iowa,  377,  92  N.  W.  51, 
parol  evidence  is  not  admissible  to  show  that  deed  by  railroad  was 
not  intended  to  convey  embankment  and  right  of  way  on  land,  there 
being  no  ambiguity  in  deed.  * 

In  Order  to  Set  Statute  In  Motion  against  owner  of  land,  occu- 
pancy thereof  must  be  sui&ciently  open  and  notorious  to  notify 
ordinarily  prudent  owner  of  its  existence,  and  of  its  hostile  character, 
unless  he  is  otherwise  actually  notified  of  these  facts. 

Approved  in  Silva  v.  Hawn,  10  Cal.  App.  551,  102  Pac.  055,  where 
adverse  user  of  ditch  extending  across  defendant's  land  for  irrigation 
of  plaintiff's  land  was  so  open  and  notorious  that  defendant  and  his 
agent  could  not  have  failed  to  note  same,  or  be  put  on  inquiry  as  to 
plaintiff's  adverse  user  of  easement  or.  right  of  way  for  ditch,  they  are 
chargeable  with  notice  thereof;  Millett  v.  Liagomarsino  (Cal.),  38 
Pac.  310,  where,  in  1873,  plaintiff's  grantor  entered  into  possession  of 
certain  lots,  under  three  years'  lease,  and  retained  possession  until 
1802,  receiving  deed  in  1882  from  tax  sale  purchaser  thereof,  which 
was  duly  recorded,  but  performing  no  act  to  change  character  of 
possession,  and  giving  no  notice  that  it  was  hostile,  lot  being  used 
by  him  prior  to  1882  as  cow  pasture,  in  subordination  to  owner's  title, 
such  possession  did  not  constitute  notice  to  owner  of  adverse  character 
thereof. 

Burden  of  Proving  All  Essential  Elemente  of  adverse  possession, 
including  its  hostile  character,  is  upon  party  relying  upon  it. 

Approved  in  Jensen  v.  Hunter  (Cal.),  41  Pac.  17,  title  to  ditch 
diverting  water  from  stream  on  land  of  plaintiff's  decedent  cannot  be 
claimed  by  adverse  possession  by  one  who,  after  using  water  for  three 
years,  acknowledged  decedent's  title  by  offering  to  pay  for  grant 
thereof. 

Distinguished  in  Alper  v.  Tormey,  7  Cal.  App.  11,  93  Pac.  404,  where 
it  appears  without  question  that  use  of  easement  was  open,  notorious, 
peaceable  and  continuous,  for  statutory  period,  and  with  knowledge 
and  acquiescence  of  defendants,  but  appellant  claims  that  use  was 
permissive  and  not  adverse,  and  was  license  exercised  in  subordination 
to  appellant's  ownership^  question  of  support  in  favor  of  title  by  pre- 
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Bcrlption  in  respondents  is  one  of  fact,  not  depending  upon  burden 
of  proof,  and  only  question  is  whether  there  is  any  evidence  to  sup- 
port findings. 

94  OaL  670-676,  SO  Pac.  99,  IN  BS  LADD. 

Codicil  is  Never  Oonstmed  to  Dliturh  DiBposltlon  of  will  further 
than  is  absolutely  necessary  for  purpose  of  giving  effect  to  codicil. 

Approved  in  Estate  of  Dominici,  151  Cal.  190,  90  Pac.  452,  follow- 
ing rule;  Estate  of  Barclay,  152  Cal.  759,  93  Pac.  1015,  where  will 
made  absolute  disposition  qt  certain  property  to  married  daughter  of 
testatrix,  and  subsequent  codicil  subjected  property  so  given  to  trust, 
of  which  daughter  was  beneficiary,  so  long  as  she  remained  wife  of 
her  then  husband,  two  documents  are  to  be  construed  together  as 
devising  property  absolutely  to  daughter,  subject  only  to  execution  of 
trust 
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CALIFORNIA   REPORTS 


CASES  IN  95  CALIFORNIA. 


90  Oal.  1-17,  29  Am.  St.  Bep.  85,  30  Pac.  96,  CONSOLIDATED  KAT. 
BANK  T.  PACinO  COAST  &  S.  CO. 

ActB  and  Declarations  of  Agent  are  incompetent  to  prove  extent  of 
power  to  bind  principal. 

Approved  in  Chicago  etc.  By.  Co.  v.  Chickasha  Nat.  Bank,  174  Fed. 
929,  98  C.  C.  A.  535,  following  rale. 

95  CaL  17.-^,  30  Pac.  101,  ESTATE  OF  McDEVITT. 

General  Influence  not  Bron^t  to  bear  directly  on  act  of  making 
will  is  not  nndne  influence. 

Approved  in  Estate  of  Snowball,  167  Cal.  307,  107  Pac.  601,  up- 
holding finding  of  undue  influence;  Estate  of  Higgins,  156  Cal.  262, 
263,  lOi  Pac.  8,  9,  and  In  re  Weber,  15  Cal.  App.  237,  114  Pac.  602, 
both  holding  undue  influence  not  shown. 

Undue  Influence  Wbich  Invalidatee  WilL  See  notes,  1  Cof.  Prob. 
251,  252;  2  Cof.  Prob.  95,  96. 

Uncle  is  Under  Ko  Obligation,  ordinarily,  to  provide  for  his  nephews, 
either  when  living  or  by  will. 

Approved  in  Estate  of  Dolbeer,  3  Cof.  Prob.  246,  niece  is  under  no 
obligation,  ordinarily,  to  provide  for  uncles  or  aunts,  and  failure  to 
name  them  in  will  raises  no  presumption  they  were  forgotten. 

Circumstances  may  be  Such  That  Failure  to  provide  by  will  for 
stranger  in  blood  may  seem  inequitable. 

Approved  in  Estate  of  Dolbeer,  3  Cof.  Prob.  254,  upholding  bequest 
to  stranger  living  in  family;  Estate  of  Tobin,  3  Cof.  Prob.  544,  545, 
upholding  will  giving  estate  to  strangers  and  ignoring  relatives. 

Will  cannot  be  Set  Aside  Because  Jury  think  it  unjust. 

Approved  in  Estate  of  Higgins,  156  Cal.  265,  lOi  Pac.  10,  In  re 
Murphy's  Estate,  43  Mont.  370,  116  Pac.  1008,  and  Hunt  v.  Phillips, 
34  Wash.  370,  75  Pac.  972,  all  following  rule;  Estate  of  Harris,  3  Cof. 
Prob.  10,  holding  will  could  not  be  contested  on  ground  it  was  foolish, 
capricious  or  unjust;  Taylor  v.  McClintock,  87  Ark.  274,  112  S.  W. 
411,  holding  stupid  error  of  testator  making  will  unjust  could  not  be 
held  by  jury  to  amount  to  lack  of  testamentary  capacity;  King  v. 
Bowan,  82  Miss.  16,  34  So.  327,  holding  instruction  that  jury  might 
n  OaL  NotM^SO  (785) 
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eoneider  "reasonableness  or  unreasonableness  of  will"  in  determining 
testator's  capacity  was  reversible  error. 

Oaprica  of  Testator  as  BiTaUdatln^  Will.    See  note,  1  Cof .  Prob.  532. 

Effect  of  nnnataral  TeBtamentary  DisiKMdtlon  on  question  of  undue 
influence.     See  note,  6  L.  B.  A.  (n.  s.)  203. 

Discretion  of  Conrt.ln  Bafoslng  to  Dismiss  Cause  on  ground  of  fail- 
ure to  enter  judgment  within  six  months  after  verdict  will  not  be 
disturbed  on  appeal. 

Approved  in  Bickey  Land  etc.  Co.  v.  Glader,  153  Cal.  181,  94  Pac. 
769,  holding  court  abused  discretion  in  dismissing  cause  for  failure 
to  enter  judgment  for  six  months  when  findings  had  been  signed  and 
filed;  Bobertson  v.  Wilson,  59  Fla.  403,  139  Am.  St.  Bep.  128,  51  So. 
849,  holding  delay  in  prosecution  of  suit  sufficiently  excused  when 
occasioned  solely  by  official  negligence. 

Distinguished  in  Estate  of  Daly,  15  Cal.  App.  337,  114  Pac.  791, 
discussing  rules  governing  determination  of  motion  for  nonsuit;  Nei- 
haus  V.  Morgan  (Cal.),  45  Pac.  256,  motion  to  dismiss  action  on  ground 
plaintiff  neglected  to  have  judgment  entered  for  more  than  six 
months  after  decision  is  not  proper  where  neither  party  is  entitled 
to  judgment  at  time,  because  findings  have  not  been  prepared  and 
approved,  or  waived. 

95  OaL  39-41,  30  Pac.  202,  OBSEN  T.  HEBBABD. 

Appeal  Iiias  from  Order  Denying  Motion  of  one  not  party  of  record, 
to  vacate  or  modify  order  for  writ  of  possession. 

Distinguished  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.-,  159  Cal. 
487,  488,  114  Pac^  839,  840,  dismissing  appeals  by  intervener,  against 
whom  orders  were  not  addressed,  from  orders  authorizing  issuance  of 
receiver's  certificates. 

Mandamns  Lies  to  Compel  Court  to  fix  appeal  bond  necessary  to 
prevent  operation  of  writ  of  possession  on  appeal  from  order  grant- 
ing writ. 

Approved  in  Oordan  t.  Graham,  153  Cal.  299,  95  Pac.  146,  holding 
mandamus  lay  to  compel  court  to  fix  appeal  bond,  on  appeal  by  party 
in  possession  from  ex  parte  order  for  writ  of  assistance;  Winsor  Pot- 
tery Works  V.  Superior  Court,  13  Cal.  App.  362,  10^  Pac.  844,  man- 
damus lies  to  compel  court  to  fix  stay  bond  on  appeal  from  order 
appointing  receiver. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note^  98 
Am.  St.  Bep.  894. 

96  CaL  41-48,  30  Pac  134,  NTLES  ▼.  EDWABDa 

Order  of  Bapreme  Court  Modlfjrlng  Judgment  is  not  rendered 
nugatory  by  failure  of  clerk  to  enter  it  on  minutes  within  thirty  days. 

Approved  in  People  v.  Buef,  14  Cal.  App.  626,  114  Pac.  51,  reaffirm- 
ing rule;  State  v.  Baudoin,  115  La.  777,  40  So.  43,  holding  defendant 
could  not,  after  acquiescing  during  trial  in  performance  of  functions 
of  clerk  by  one  not  sworn,  object  that  court  was  not  properly  or- 
ganized. 

Distinguished  in  Ex  parte  Monckros  Von  Vetsera,  7  Cal.  App.  139, 
93  Pac.  1037,  holding  court  had  power  to  vacate  oral  order  not  reduced 
to  writing  nor  entered  on  minutes,  discharging  prisoner  on  habeas 
corpus. 

Bntry  or  Becord  Necessary  %o  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  62i2. 
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06  OaL  48-67,  24  Pac.  841,  SO  Pac  132,  BEDD  T.  MUBBY. 

WlMTd  Deed  Bofen  to  Plat  for  Doscriptioii,  parol  eridence  is  ad- 
misaible  to  identify  plat. 

Approved  in  St.  Paul  Fire  ete.  InB.  Co.  t.  Half  onr,  168  Fed.  216,  d3 
G.  G.  A.  498,  holding  parol  evidence  admissible  to  identify  insurance 
policy  referred  to  in  memorandum  of  insurance. 

Wbero  Oomplaint  in  Qniat  Title  Suit  alleges  plaintliTB  ownership, 
and  answer  denies  ownership  generally  to  land  described,  fact  ia  not 
thereby  admitted  that  land  is  correctly  described  in  complaint. 

Approved  in  Hebden  v.  Bina,  17  N.  D.  243,  138  Am.  St.  Bep.  700, 
116  N.  W.  88,  holding  defendant's  denial  of  plaintiff's  title  in  quiet 
title  suit  not  limited  to  such  denials  only  as  are  coupled  with  allega- 
tions setting  forth  origin,  naturoi  and  extent  of  his  own  claim  to 
property. 

06  OaL  67-68,  30  Pac.  24,  20  L.  B.  A.  626,  VANDEBHUB0T  T.  DE 
WITT. 

Wliat  CtonstituteB  a  Partnenlilp.    See  note,  115  Am.  St.  Bep.  432. 

Effect  of  Agreement  to  Share  Proflte  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  1041. 

96  Cal.  63-75,  30  Pac.  301,  KOPP  T.  OUNTHEB. 

Mistake,  Fraud,  Undne  Inflnence^  etc,  as  ground  for  relief  from 
voluntary  trust.     See  note,  19  L.  B.  A.  768. 

Belief  from  Mistake  of  Iiaw  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  801. 

95  OaL  78-87,  30  Pac.  129,  BLOOD  v.  WOODa 

Toll  Bead  Oonstmcted  Under  Franchise  becomes  public  highway 
at  end  of  term  of  franchise. 

Approved  in  State  v.  Scott  etc.  Boad  Go.,  207  Mo.  86,  106  S.  W.  760, 
following  rule. 

Bight  to  Take  Tolls  Without  Ftanchioe.    See  note,  37  L.  B.  A.  716. 

96  OaL  92-106,  30  Pac.  380,  DIETZ  y.  MISSION  TBAN8FEB  GO. 
Phrase  "Other  Personal  Property^  Used  after  list  of  articles  in- 
cludes only  personal  property  not  previously  mentioned  of  same  kind 
and  nature. 

Approved  in  In  re  Third  Ave.,  Seattle,  54  Wash.  464,  103  Pac.  808, 
holding  act  authorizing  assessment  for  street  improvements  of  "lots, 
blocks,  tracts  and  parcels  of  land,  or  other  property"  did  not  authorize 
assessment  on  franchise  of  railway  to  lay  tracks  in  street. 

96  OaL  105-116,  30  Pac.  197,  SANTA  OBUZ  y.  ENBIOHT. 

Private  Property  may  be  Taken  for  any  use  specified  in  section  1238, 
Gode  of  Givil  Procedure. 

Approved  in  Northern  Light  etc.  Go.  v.  Stacher,  13  GaL  App.  412, 
109  Pac.  904,  holding  riparian  rights  included  by  necessary  implica- 
tion in  section  1238,  Gode  of  Givil  Procedure. 

Judgment  Oondenining  Waters  of  Greek  for  water  supply  of  city 
upheld. 

Distinguished  in  Northern  Light  etc.  Go.  v.  Stacher,  18  Gal.  App. 
423,  109  Pac.  901,  holding  riparian  rights  subject  to  condemnation  for 
use  of  light  and  power  company. 
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Jadlcial  Power  Oyer  Eminent  Donudn.  See  note^  22  It.  B.  A.  (n.  i.) 
63. 

Acquisition  of  Water  Supply  1>y  Bminent  Domain.  See  note,  58 
L.  B.  A.  243. 

Power  to  Condemn  Biparian  Bights  apart  from  land  to  which  appur- 
tenant.    See  note,  17  L.  B.  A.  (n.  8.)  1007. 

Judicial  Notice  of  LocalitieB  and  Bonndaries.  See  note,  82  Am.  St. 
Bep.  440. 

95  Cal  129-134,  29  Am.  Bt  Bep.  97,  30  Pac.  136,  TATUM  y.  BOSEN- 


Wliere  Complaint  in  Action  in  Nature  of  ereditor's  bill  does  not 
ehow  on  face  there  are  other  creditors  not  Joined,  objection  cannot 
be  raised  by  general  demnrrer. 

Approred  in  Farmer  y.  Behmer,  9  Cal.  App.  779,  100  Pac.  903,  in 
action  to  enjoin  nuisance,  objection  that  tenant  of  premises  was  not 
joined  could  not  be  raised  by  general  demurrer;  Gonde  y.  Dreisam 
Gold  Min.  Co.,  3  Cal.  App.  590,  86  Pac.  8&8,  holding  in  absence  of 
special  demurrer  no  objection  could  be  raised  on  appeal  to  joinder  of 
two  liying  mortgagees  with  administrator  of  deceased  mortgagee  in 
foreclosure  of  mortgage. 

96  Cal.  154-160,  SO  Pac.  200,  JATXTNN  y.  SMITH. 

Orants  to  Central  Pacific  Bailroad  in  1862  and  1864  passed  title  to 
company  as  soon  as  sections  were  identified  by  legal  survey  and 
definite  location  of  road. 

Approved  in  Charlton  v.  Southern  Pac.  B.  Co.  (Cal.),  33  Pac.  1120, 
and  Sage  v.  Budnick,  91  Minn.  332,  100  N.  W.  107,  both  following 
rule. 

Preecripttye  Title  to  Water.    See  note,  93  Am.  St.  Bep.  715. 

95  Cal.  160-170,  27  Pac.  160,  SO  Pac.  196,  TTIaEB  y.  MAYBE. 

Upon  Death  of  Trustee  Under  Assignment  in  trust  to  secure  cer- 
tain obligations,  trust  devolves  upon  administrator  of  his  estate. 

Approved  in  Kauffman  v.  Foster,  3  Cal.  App.  745,  86  Pac.  1110,  hold- 
ing investment  of  trust  fund  by  husband  to  maintain  burial  lot  pre- 
sumed to  continue  and  devolved  upon  his  administrator  on  his  death. 

Fact  That  Assignee  of  Note  is  One  of  the  beneficiaries  does  not  pre- 
vent assignment  from  creating  trust. 

Approved  in  Estate  of  Spreckels,  5  Cof.  Prob.  330,  holding  ben- 
eficiary may  be  trustee. 

Plaintiif  may  be  Competent  as  Witness  to  establish  and  enforce  tmiBt 
against  personal  representatives,  even  though  it  incidentally  tends  to 
establish  contract  between  plaintiff  and  deceased  during  lifetime. 

Distinguished  in  Delmoe  v.  Long,  35  Mont.  150,  88  Pac.  781,  holding 
plaintiff  in  suit  to  enforce  trust  in  mining  claim  against  executors  of 
alleged  co-owner  could  not  testify  as  to  matters  occurring  before  death 
of  latter,  and  to  declarations  of  decedent  that  plaintiff  was  one  of 
grantees  of  his  patent. 

Miscellaneous.— Cited  in  Kline  v.  Gingery,  25  S.  D.  19,  124  N.  W. 
959,  to  point  that  "claim  against  estate"  as  used  in  Probaie  Code 
refers  to  such  demands  as  might  have  been  enforced  against  de- 
cedent in  his  lifetime  by  personal  action  in  which  only  money 
judgment  could  be  recovered. 
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95  OaL  171-184,  30  Fac.  298,  16  L.  B.  A.  660,  BABNE8  ▼.  BABNES. 

Filing  of  Dismissal  by  Plaintiff  does  not  deprive  court  of  juris- 
dietion  until  dismissal  is  entered  by  clerk. 

Approved  in  Truett  v.  Onderdonk  (Cal.),  50  Pac.  S96,  following 
rule;  Welters  v.  Boss!  (Cal.),  57  Pac.  76,  holding  on  entry  of  judg- 
ment on  order  of  plaintiff  dismissing  action  before  answer  seeking 
affirmative  relief  bad  been  filed,  court  lost  jurisdiction;  State  v. 
Hines,  148  Mo.  App.  3Q6,  307,  128  S.  W.  252,  253,  holding  where 
plaintiff  had  merely  filed  dismissal,  suit  ^  was  still  pending  and  was 
available  as  plea  in  abatement  of  second  action. 

Court  has  Discretion  to  Befiise  Application  for  continuance  when 
circumstances  cast  suspicion  on  good  faith  of  application. 

Approved  in  Sheldon  v.  Landwehr,  159  Cal.  781,  116  Pac.  45, 
following  rule;  Abrook  v.  Ellis,  6  Cal.  App.  454,  92  Pac.  397,  holding 
motion  for  continuance  properly  denied;  Boehm  v.  Gibson  (Cal.), 
35  Pac.  1015,  upholding  judgment  for  defendant  rendered  in  ab- 
sence of  plaintiff's  attorney,  who  had  failed  to  ask  continuance 
and  ignored  calling  of  case;  Gulland  v.  Gulland,  62  W.  Va.  673,  59 
S.  E.  612,  holding  continuance  in  divorce  case  asked  by  defendant 
to  procure  evidence  was  improperly  refused. 

Oourse  of  Conduct  Which  Entails  Qrievous  mental  suffering  is  ex- 
treme cruelty  justifying  divorce. 

Approved  in  McDonald  v.  McDonald,  155  Cal.  668,  669,  670,  672, 
102  Pac.  929,  930,  25  L.  R.  A.  (n.  s.)  45,  holding  false  and  malicious 
charge  of  wife  against  moral  character  of  husband  constituted 
cruelty  warranting  divorce;  Avery  v.  Avery,  148  Cal.  244,  82  Pac. 
969,  upholding  judgment  of  divorce  based  on  finding  of  extreme 
cruelty  causing  grievous  mental  suffering;  Bing  v.  King,  118  Ga. 
194,  44  8.  E.  866,  62  L.  B.  A.  878,  holding  habitual  use  of  mor- 
phine, not  accompanied  by  acts  of  cruelty,  was  not  ground  for 
divorce;  Bartlett  v.  Bartlett,  13  Haw.  709,  710,  holding  false  and 
malicious  charges  of  adultery  amounted  to  extreme  cruelty;  Zweig 
v.  Zweig,  46  Ind.  App.  595,  596,  93  N.  E.  234,  235,  holding  conduct 
of  husband  in  refusing  for  some  years  to  speak  to  his  wife,  or  per- 
mit her  to  associate  with  neighbors,  was  cruelty  warranting  divorce; 
Kapp  v.  District  Court,  31  Nev.  453,  103  Pac.  239,  holding  complaint 
in  divorce  sufficiently  alleged  extreme  cruelty. 

Making  Charges  of  Adultery  as  Ground  for  Divorce.  See  note,  18 
L.  B.  A.  (n.  s.)  306,  312. 

95  CaL  184-206»  SO  Pac.  213,  16  L.  B.  A.  646,  AIJ.BK  y.  ALLEN. 

When  Action  on  Note  Secured  by  Mortgage  of  even  date  upon 
real  property  is  barred  by  limitations,  remedy  on  mortgage  is  also 
barred. 

Approved  in  Lilly -Braqkett  Co.  t.  Sonnemann,  157  Cal.  199,  106 
Pac.  718,  holding  where  note  and  mortgage  on  land  in  this  state 
were  executed  in  foreign  state,  fact  that  limitations  barred  action 
on  note  in  such  state  barred  remedy  on  mortgage  in  this  state; 
Green  v.  Thornton,  8  Cal.  App.  165,  166,  96  Pac.  384,  385,  holding 
when  mortgage  by  deed  absolute  was  given  before  enactment  of 
section  430,  Code  of  Civil  Procedure,  and  debt  was  barred  by  limita- 
tions, right  of  redemption  was  also  barred. 

Effect  of  Debt  Becoming  Barred  upon  rights  and  remedies  under 
conveyance  absolute  on  face,  intended  as  mortgage.  See  note,  11 
L.  B.  A.  (n.  s.)  826. 
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Wlien  Statute  of  Limitations  will  Goveni  action  in  another  state 
or  country.    See  note,  48  L.  B.  A.  637. 

Bight  to  Bedeem  from  Mortgage  Forecloflure  is  governed  by  laws 
In  force  in  this  state  at  time  of  redemption  though  instrument  exe- 
cuted in  another  state. 

Approved  in  Johnson  ▼.  Taylor,  150  Cal.  207,  119  Am.  St.  Bep. 
181,  88  Pac.  906,  10  L.  B.  A.  (n.  s.)  818,  discussing  effect  of  change 
in  law  prior  to  execution  of  tax  deed. 

Overruled  Decisions  Declaring  Conveyance  absolute  in  form  but 
intended  as  security  did  not  pass  legal  title  cannot  be  considered 
as  part  of  conveyance  executed  after  making  of  earlier  decisions  and 
before  they  were  overruled. 

Approved  in  Crigler  v.  Shepler,  79  Kan.  840,  101  Pac.  621,  23 
L.  R.  A.  (n.  s.)  500,  holding  person  who  was  not  party  nor  privy  in 
action  could  not  have  vested  right  in  erroneous  decision  therein; 
Falconer  v.  Simmons,  51  W.  Va.  176,  41  S.  £.  195,  holding  party  to 
action  in  justice's  court  had  no  vested  right  to  writ  of  certiorari  sued 
out   before   decision   sustaining   such   practice   was    overruled. 

Change  of  Decision  of  State  Court  as  unconstitutional  impairment 
of  contract.    See  note,  5  L.  B.  A.  (n.  s.)  860. 

96  Cal.  206-220,  30  Pac.  208,  BEAT  v.  BUTLEB. 

Finding  of  Court  as  to  Fact  Decided  upon  weight  of  evidence  will 
not  be  reviewed. 

BeafBrmed  in  Stevenson  v.  Woodward,  3  Cal.  App.  756,  86  Pac. 
990. 

Bule  that  Appellate  Court  will  not  Disturb  Finding  of  trial  court  on 
conflicting  evidence  is  founded  on  distinction  that  trial  court  is 
to  determine  questions  of  fact,  and  appellate  court  questions  of 
law. 

Approved  in  Whitaker  v.  California  Door  Co.,  7  Cal.  App.  758,  95 
Pac.  911,  rule  not  affected  by  fact  that  trial  was  before  one  judge, 
and  motion  for  new  trial  was  denied  by  another,  who  did  not  heai 
evidence.  • 

Bule  as  to  Findin|r  on  Conflicting  Evidence  appliee  though  all  evi- 
dence was  written. 

Approved  in  Crisman  v.  Lanterman,  149  Cal.  655,  117  Am.  St. 
Bep.  167,  87  Pac.  92,  upholding  finding  based  on  agreed  statement 
of  facts  setting  forth  merely  evidentiary  matter  from  which  ulti- 
mate fact  might  be  found  either  way;  Bounthwaite  v.  Rounthwaite 
(Cal.),  68  Pac.  304,  holding  rule  controlled  though  most  of  plaintiff's 
evidence  was  by  depositions;  Meyerink  v.  Barton  (Cal.),  62  Pac. 
506,  holding  rule  controlled  when  much  of  evidence  raising  conflict 
was  in  shape  of  ex  parte  affidavits  and  depositions  made  by  citizens 
of  foreign  country. 

Where  Deed  is  Taken  With  B^nowledge  that  holder  has  no  title, 
possession  thereunder  is  not  in  good  faith. 

Approved  in  Lindt  v.  Uihlein,  116  Iowa,  56,  89  N.  W.  217,  holding 
deed  given  in  payment  for  liquors  intended  to  be  sold  in  violation 
of  law  was  void  and  gave  no  color  of  title. 

What  Title  or  Interest  will  Support  Ejectment.  .See  note,  18  L.  B. 
A.  786. 
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96  Oal.  220-224,  30  Paa  218,  aPBIKO  VALUST  WATEBWOBBS  T. 
DBINESOXJflB. 

Section  1264,  Code  of  Oivfl  Procedure,  providing;  party  seekin^^  to 
condemn  land  may  pay  fund  into  court  and  be  authorized  to  take 
posBession,  is  valid. 

Approved  in  County  of  San  Luis  Obispo  v.  Simas,  1  Cal.  App.  181, 
81  Pae.  975,  and  Heilbron  ▼.  Superiror  Court,  151  Cal.  275,  90  Pac.  707, 
both  holding  court  could  authorize  plaintiff  to  go  into  possession  upon 
payment  of  fund  into  court,  pending  appeal  by  defendant;  Davidson 
V.  Texas  etc.  By.  Co.,  29  Tex.  Civ.  App.  60,  67  8.  W.  1096,  upholding 
•imilar  statute. 

Wbere  Erroneoiu  Judgment  Ib  Bevened,  appellate  court,  under  sec- 
tion 957,  Code  of  Civil  Procedure,  cannot  be  compelled  to  uMike  resti- 
tiition  of  property  lost  by  such  judgment. 

Approved  in  Purser  v.  Cady  (Cal.),  49  Pac.  181,  holding  in  such 
case,  where  no  ord«r  of  restitution  of  property  sold  on  execution  was 
made,  purchaser's  title  was  not  affected  by  reversal. 

95  CaL  224-226,  30  Pac.  193,  THEILMAN  ▼.  StTPEBIOB  OOUBT. 

Attorneys  for  Plaintiff  in  Divorce  cannot  insist  that  cause  be  re- 
tained until  fees  are  paid  against  express  wish  of  client  that  action 
be  dismissed. 

Approved  in  Paulson  v.  Lyson,  12  N.  D.  360,  97  N.  W.  535,  holding 
defendant  alone  could  make  binding  stipulation  with  plaintiff's  attor- 
neys for  dismissal  of  action  with  prejudice  and  without  costs. 

Mandamui  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  899. 

05  OaL  227-234,  30  Pac  378,  PEOPLE  T.  DEVIKE. 

When  Inapplicable  Instruction  Tends  to  Mislead  Jury,  it  is  ground 
for  reversal. 

Approved  in  People  v.  Maughs,  149  Cal.  261,  86  Pac.  191,  reversing 
judgment  of  conviction  when  instruction  was  given  as  to  right  to 
pursue  and  kill  assailant,  though  no  evidence  as  to  pursuit  was  in- 
troduced; People  V.  Cain,  7  Cal.  App.  168,  93  Pac.  1039,  holding  giving 
of  instruction  not  pertinent  to  evidence  was  harmless  error  when  no 
prejudice  was  shown;  People  v.  Boberts,  1  Cal.  App.  450,  82  Pac.  625, 
holding  instruction  not  pertinent  to  evidence  was  confusing  to  jury 
and  amounted  to  reversible  error;  Ft.  Smith  etc.  B.  B.  Co.  v.  Collins, 
26  Okl.  86,  108  Pac  552,  holding  such  instruction  properly  refused. 

Bemarks  and  Questions  of  District  Attorney  referring  to  incompe- 
tent proposed  evidence  of  similar  offenses  calculated  to  prejudice 
jury  are  ground  for  reversal. 

Approved  in  People  v.  Derbert,  138  Cal.  471,  71  Pac.  565,  reversing 
judgment  of  conviction  because  of  repeated  questions  by  district 
attorney  against  ruling  of  court,  calculated  to  impress  jury  that  de- 
fendant had  -ommitted  other  crimes  and  had  changed  his  name;  State 
V.  Irwin,  9  Idaho,  44,  71  Pac.  611,  60  L.  B.  A.  716,  holding  improper 
questions  of  prosecutor  repeatedly  asked  to  amount  to  reversible 
error. 

Bights  and  Inabilities  of  Finder  of  Property.  See  note,  37  L.  B.  A. 
126. 

Larceny.    See  note,  88  Am.  St.  Bep.  004. 
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95  CaL  2S4-236»  30  Pac  384,  FOX  ▼.  80UTHEBN  PAOIFIO  00. 

Oonxt  may  Orant  Noiuralt  After  ETldenca  is  all  in,  where,  if  motion 
had  been  denied  and  verdict  found  for  plaintiff,  it  wonld  have  been  set 
aside  ae  contrary  to  evidence. 

Approved  in  Bohn  v.  Pacific  Electric  By.  Co.,  5  Cal.  App.  624,  91 
Pae.  116,  holding  in  action  for  wrongful  death,  nonvuit  wae  properly 
granted  at  close  of  evidence,  when  it  clearly  appeared  d^eceased  was 
guilty  of  contributory  negligence. 

96  Cal.  239*244,  30  Pac.  386,  HILL  ▼.  VENTUBA  OOnNTT. 

In  Proceedingg  upon  Petition  to  lay  out  public  road,  fact  that  bond 
is  approved,  though  sureties  have  not  justified  according  to  law,  ia 
mere  irregularity,  not  affecting  validity  of  proceedings. 

Approved  in  County  of  Santa  Barbara  v.  Yates,  13  Cal.  App.  47, 
108  Pac.  727,  holding  alleged  defect  in  addition  to  bond  to  be  mere 
irregularity. 

Validity  of  Proceedlnga  of  Board  of  SapervlBorB  cannot  be  made  to 
depend  upon  correctness  of  its  judgment  as  to  whether  justification  of 
surety  was  in  accordance  with  statute. 

Approved  in  State  v.  Superior  Court,  47  Wash.  14,  91  Pac.  242, 
holding  that  decision  of  county  commiseioners  that  petition  for  road 
had  sufficient  number  of  signers  could  not  be  collaterally  attacked. 

96  OaL  244-248,  30  Pac  626,  DOTT  ▼.  O'NEIU 

Where  Inatructiona  as  a  Whole  Correctly  state  law  of  ease,  infer- 
ence is  precluded  that  jury  was  misled*. 

Approved  in  De  Witt  v.  Floriston  Pulp  etc.  Co.,  7  Cal.  App.  781,  96 
Pac.  400,  holding  instructions  as  to  duty  of  employer,  taken  as  whole, 
correctly  stated  law. 

96  Cal.  249-262,  30  Pac.  627,  WADDINGHAM  ▼.  TUBBS. 

Actoal  Notice  of  Dedaion  of  Courts  and  action  thereon  in  open 
court,  constitute  waiver  of  written  notice  of  decision  to  start  time 
for  motion  for  new  trial. 

Approved  in  Estate  of  Keating,  158  Cal.  114,  110  Pac.  Ill,  holding 
actual  notice  of  order  appealed  from  stated  time  within  which  to  file 
with  clerk  required  notice  requesting  preparation  of  transcript. 

96  CaL  267-262,  30  Pac.  628,  TOWNSEND  ▼.  TUFTS. 

Complaint  to  Becover  Purchaae  Money  paid  on  contract  of  sale,  on 
ground  vendor  refused  to  tender  ^eed,  must  allege  payment  or  tender 
of  deferred  installments,  and  rescission  of  contract. 

Approved  in  Washington  v.  Mining  &  Milliug  Co.,  28  Tez.  Civ.  App. 
434,  67  S.  W.  462,  holding  burden  on  plaintiffs  to  show  they  were 
ready  within  stipulated  time  or  had  performed  such  acts,  or  shown 
their  ability  to  carry  out  contract  of  purchase  under  option  given 
them,  to  recover  damages  for  refusal  to  sell. 

96  CaL  262-267,  29  Am.  St  Bep.  Ill,  30  Pac.  638,  BBOWN  T.  O'NEAL. 

Where  Co-owner  of  Personal  Property,  who  has  not  possession 
thereof,  disposes  of  his  interest  to  third  party,  immediate  delivery  ia 
not  essential  to  make  sale  valid  as  to  creditors. 

Beaffirmed  in  Love  v.  Schmidt,  26  Okl.  652,  110  Pac.  666. 
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95  CaL  272^-278,  SO  Pae.  5S5,  WOOBWABD  T.  8T7FEBIOB  COTTBT. 
Where  Court  baa  Jnrisdletion  of  Bnbjeet  Matter  and  parties,  it  has 

power  to  appoint  receiver. 

Approved  in  Dahlgren  v.  Superior  Court,  8  Cal.  App.  628,  97  Fac. 
683,  holddng  appointment  of  stranger  aa  special  administrator  in- 
stead of  daughter  of  decedent,  who  petitioned  therefor,  was  within 
jurisdiction  of  court  and  could  not  be  annulled  on  certiorari;  Raine  v. 
Lawlor,  1  CaL  App.  487,  82  Pac.  689,  holding  prohibition  did  not  lie 
to  prevent  court  from  vacating  appointnuent  of  special  administrator, 
inadvertently  made. 

Writ  of  ProhlbitioiL    See  note.  111  Aol  St.  Rep.  953,  956. 

Miscellaneous. — Cited  in  Woodward  v.  Superior  Court  (Cal.)|  30 
Pac.  537,  eompanion  case. 

05  Oal.  279--S01,  SO  Pac.  629,  SMITH  ▼.  WHITTIEB. 

Written  Stipulation,  Acted  upon  by  Attorneys  to  such  extent  that 
it  would  be  inequitable  not  to  recognize  binding  effect,  is  valid,  though 
not  filed  with  clerk. 

Approved  in  Continental  Bldg.  etc.  Assn.  ▼.  Woolf,  12  Cal.  App.  729, 

108  Pac.  730,  upholding  oral  stipulation  made  in  open  court  for  judg- 
ment; Soule  V.  Soule,  4  Cal.  App.  104,  87  Pac.  207,  holding  oral  stipu- 
lation between  attorneys  as  to  payment  of  alimony  during  life  was 
not  so  agreed  upon  that  it  could  be  enforced;  Spencer  v.  Arlington, 
54  Wash.  263,  103  Pac.  31,  upholding  service  of  notice  on  attorney  of 
adverse  party  to  use  testimony  of  witnesses  on  former  trial  by  drop- 
ping through  transom  of  offioe  in  evening  during  his  absence. 

Distinguished  in  Danen  v.  Gazzola,  2  Cal.  App.  355,  83  Pac.  457, 
holding  special  admission  of  execution  and  delivery  of  deed^  made  at 
former  trial  in  ignorance  and  mistake  as  to  facts,  could  be  withdrawn 
before  second  trial. 

Verdict  of  Thirty  Thousand  Dollars  Damages  for  personal  injury 
held  not  excessive  under  circumstances  of  case. 

Approved  in  Louisville  etc.  R  B.  Co.  v.  Melton,  127  Ky.  291,  108 
S.  W.  369,  upholding  verdict  of  twenty-two  thousand  dollars  for 
spinal  injuries;  Dupuis  v.  Saginaw  Valley  Traction  Co.,  146  Mich.  154, 

109  N.  W.  414,  upholding  verdict  for  thirty  thousand  dollars  damages 
for  personal  injury;  Clay  v.  Chicago  etc.  By.  Co.,  104  Minn.  14,  115 
K.  W.  955,  upholding  verdict  of  thirty-five  thousand  dollars  for  in- 
juries resulting  in  death. 

96  Oal.  S04-S07,  SO  Pac.  540,  JOHNSON  ▼.  SWEENET. 

Where  Oral  Agreement  for  Extension  of  Time  to  answer  or  demur 
is  admitted  and  has  been  relied  on  by  defendant,  judgment  by  default 
taken  in  violation  of  its  terme  Rhould  be  set  aside. 

Approved  in  Allmeroth  v.  Bertram  Cady  Co.,  102  Mo.  App.  158,  76 
S.  W.  701,  following  rule. 

95  OaL  308-SlO,  SO  Pac.  641,  OOBKEB  t.  COBKEB. 

Intent  of  Chrantor  aa  to  Delivery  of  Deed  rather  than  mode  of  exe- 
cuting it  is  crucial  point. 

Approved  in  Drinkwater  v.  Hollar,  6  Cal.  App.  121,  91  Pac.  666, 
holding  deed  delivered  to  third  person  and  by  him  delivered  to  grantee 
but  without  consent  of  grantor  was  not  delivered. 

DeUyery  of  Deed  to  Third  Person  or  record^  or  delivery  for  record, 
by  grantor.    See  note,  54  L.  B.  A.  875. 


95  Cal.  311-323    NOTES  ON  CALIFOKNIA  REPORTS.  794 

96  0«1.    311-316,    SO    Pm.    650,    AME8T0T   ▼.    BLBOTBIO   RAPID 

TRANSIT  CO. 

AflBignment  of  Void  Franchise  confers  no  rights. 

Approved  in  O'Sullivan  ▼.  Griffith,  153  Cal.  607,  95  Pae.  876,  holding 
grant  of  franchise  to  be  in  effect  quitclaim  deed,  and  grantee  not 
excused  from  paying  purchase  price  because  grantor  had  no  title. 

Railroad  Constructed  on  Street  without  authority  is  public  nuisance. 

Approved  in  City  Store  ▼.  San  Jose-Los  Gates  etc.  Ry.  Co.,  150  Cal. 
278,  88  Pac.  977,  follow.ing  rule  < 

Agreement  not  to  Prevent  Illegal  Lftylng  of  railway  track  in  street 
is  void  as  being  agreement  not  to  institute  public  prosecution. 

Approved  in  Stanard  v.  Sampson,  23  Okl.  32,  99  Pae.  803,  holding 
note  given  in  consideration  of  agreement  to  discontinue  prosecution 
for  crime  was  void  and  could  not  be  satisfied. 

Distinguished  in  Walterman  v.  Norwalk,  145  Wis.  670,  130  N.  W. 
481,  upholding  instrument  giving  village  privilege  of  constructing 
building  in  front  of  certain  lots,  declaring  it  to  be  for  grantor,  heirs, 
executors  and  assigns. 

€tontract8»  Consideration  for  Which  has  partly  failed  or  is  partly 
illegal.     See  note,  117  Amu  St.  Bep.  524. 

Ambiguity  In  Complaint  can  Only  be  Reached  by  special  demurrer. 

Approved  in  Hunt  v.  Jones,  149  Cal.  300,  86  Pac.  688,  on  appeal  from 
judgment  on  general  demurrer,  grounds  of  special  d*emurrer  for  uncer- 
tainty could  npt  be  considered;  Krieger  v.  Feeny,  14  Cal.  App.  543, 
112  Pac.  903,  upholding  uncertain  count  in  complaint  as  against  gen- 
eral demurrer;  Bank  of  Anderson  v.  Home  Ins.  Co.  of  N.  Y.,  14  Cal. 
App.  213,  111  Pac.  508,  upholding  complaint,  as  against  general  de- 
murrer, which  alleged  certain  condition  existed  bec^iuse  of  certain  fact, 
on  theory  such  fact  was  alleged  by  necessary  implication;  The  Union 
Ice  Co.  V.  Doyle,  6  Cal.  App.  288,  92  Pac.  114,  upholding  uncertain  com- 
plaint, but  which  stated  cause  of  action,  as  against  general  demurrer; 
Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.),  53  Pac.  696,  uncertain 
allegation  of  facts  held  good  as  against  general  demurrer. 

95  CaL   817-323,   29  Am.   St.   Rep.    115,    30   Pac.    645,   UlTTIN   ▼. 
GILLETTE. 

Section  339,  Code  of  Civil  Procedure,  providing  action  on  contract, 
obligation  or  liability,  not  founded  upon  instrument  in  writing,  must 
be  brought  within  two  years,  applies  to  all  actions  at  law  not  spe- 
cifically mentioned  in  other  portions  of  statute. 

Approved  in  Smith's  Cash  Store  v.  First  Nat.  Bank,  149  Cal.  34,  84 
Pac.  664,  5  L.  R.  A.  (n..  s.)  870,  holding  action  by  depositor  against 
bank  for  damage  for  refusing  to  pay  check  to  be  on  contract  not 
founded  on  instrument  in  writing  and  barred  in  two  years. 

Upon  Breach  of  Contract,  Limitations  begin  to  run  from  date  of 
breach. 

Approved  in  Brackett  v.  Martens,  4  Cal.  App.  256,  87  Pae.  413,  hold- 
ing limitation  began  to  run  against  action  for  breach  of  warranty  of 
sale  of  trees  from  time  of  sale,  and  not  from  time  of  death  of  trees; 
Steen  v.  Santa  Clara  Valley  etc.  Co.,  4  Cal.  App.  451,  88  Pac.  501, 
holding  application  for  relief  from  default  in  failing  to  serve  notice 
of  intention  to  move  for  new  trial  within  ten  days  properly  denied 
after  lapse  of  six  months;  Bancroft  v.  San  Francisco  Tool  Co.  (Cal.), 
47  Pac.  686,  holding  cause  of  action  for  breach  of  warranty  of  pas- 
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senger  elevator  accrued  when  elevator  was  eompleted;  disBenting 
opinion  in  Oillette  v.  Tucker,  67  Ohio  St.  136,  137,  93  Am.  St.  Rep. 
639,  65  N.  E.  873,  mtijority  holding  limitations  did  not  begin  to  run 
again9t  action  against  physician  for  malpractice  until  his  relation  to 
cas«  terminated,  though  more  than  a  year  after  act  causing  injury. 

Opwratlon  of  Statute  of  Limitations  where  cause  of  action  for  nom- 
inal damages  subsequently  ripens  into  right  to  actual  damages.  See 
note,  126  Am.  St.  Rep.  949,  951. 

Whether  Liinjjtatlona  Commence  to  Bun  at  time  of  breach  of  con- 
tract, or  at  time  actual  damages  sustained.  See  note,  15  L.  R.  A. 
(n.  s.)  160. 

Xaablllty  of  Titte  Abstracter.    See  note,  12  L.  R.  A.  (n.  s.)  455. 

Miscellaneous. — Cited  in  Wolters  ▼.  Thomas  (Cal.),  32  Pae.  567. 

95  Oal.  323-328,  30  Pac.  647,  DIMMIOK  T.  DIBOOCK. 

Real  Estate  Acquired  by  Purchase  During  Life  of  community  is 
presumed  to  be  community  property,  whether  d«ed  be  taken  in  name 
of  either  spouse. 

Approved  in  Mitchell  ▼.  Moses,  16  Cal.  App.  598,  117  Pae.  687, 
Malstrom  v.  People's  Ditch  Co.,  32  Nev.  260,  107  Pac.  102,  Estate  of 
Schade,  4  Cof.  Prob*.  442,  and  State  v.  Langan,  32  Nev.  181,  105  Pac. 
570,  all  following  rule. 

Where  Money,  of  Wife  has  Become  so  Commingled  with  funds  of 
husband  that  it  is  impossible  to  say  it  passed  into  particular  tract  of 
land,  su<*h  land  is  community  property. 

Approved  in  Title  Insurance  etc.  Co.  ▼.  IngersoU,  158  Cal.  484,  111 
Pac.  364,  holding  trust  in  separate  funds  of  wife  which  could  not  be 
traced  to  particular  parcel  could  still  be  enforced  by  personal  judg- 
ment against  husband. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Rep.  120; 
4  Cof.  Prob.  62. 

Where  Deed  was  Delirered  With  Intent  to  vest  title  in  grantee,  fact 
that  grantor  requested  grantee  to  refrain  from  recording  instrument 
until  after  grantor's  d^eath  is  immaterial. 

Approved  in  Hammond  v.  McCoUough,  159  Cal.  647,  115  Pac.  219, 
holding  deed  from  wife  to  husband,  not  recorded  during  his  life,  and 
destroyed  by  her  after  his  death,  conveyed  title  to  husband. 

Miscellaneous. — Cited  in  Dimmick  Y.  Dimmick  (Cal.),  30  Pac.  548, 
companion  case. 

96  CaL  329-334,  SO  Pac.  544,  OBEEN  v.  COtTNTY.  OF  FBESNO. 

Section  188,  County  Qoyemment  Act,  as  amended  March  16,  1889, 
fixing  fees  of  constables  in  counties  of  twenty-sixth  class,  is  not  re- 
pugnant to  constitutional  provision  that  compensation  must  be  in  pro- 
portion to  duties. 

Approved  in  Fleckenstein  v.  Placer  County  (Cal.),  37  Pae.  932,  up- 
holding act  limiting  fees  of  constables. 

Whi^t  Compensation  of  OfAcer  Should  be  Deemed  in  proportion  to 
duties  is  matter  of  fact  to  be  determined  by  legislature,  and  not  by 
courts. 

Approved  in  De  Merritt  v.  Weldon,  154  Cal.  551,  98  Cal.  539,  hold- 
ing city  trustees  could  fix  compensation  of  city  officer  when  so  author- 
ized by  legislature,  and  their  action  could  not  be  reviewed  by  courts; 
Board  of  Commissioners  of  Perry  Co.  v.  Lindeman,  165  Ind.  190,  73 
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N.  E.  914,  upholdins^  act  of  1903  providing  for  payment  of  salaries  of 
officers  of  county  regardless  of  amonnt  of  fees  turned  in  bj  them. 

96  OaL  334-338,  30  Pae.  542,  MTSRRn.Ti  ▼.  MEBBILL. 

Tender  of  Pnichaae  Money  and  Demand  for  deed  under  contract  for 
purchase  of  land  are  excused  as  condition  for  suit  to  recover  purchase 
money  paid,  when  facts  show  such  tender  and  demand  would  have 
been  of  no  avail. 

Approved  in  Allsopp  ▼.  Joshua  Hendy  Machine  Works,  5  Cal.  App. 
233,  90  Pac.  41,  holding  where  agent  was  guilty  of  breach  of  duty  in 
failing  to  notify  principal  of  money  collected,  demand  before  suit  was 
unnecessary. 

Miscellaneous.—Cited  in  Merrill  y.  Merrill,  103  Cal.  289,  35  Pac. 
768,  on  another  appeal^ 

95  OaL  343-353,  28  Pac.  265,  SO  Pac  549,  DIErENDOBFF  ▼.  HOP- 
SINS. 

Judgment  for  Defendant  for  Costa  upon  findings  in  his  favor  in 
action  for  conversion  is  not  rendered  erroneous  by  absence  of  express 
finding  on  issue  of  value  and  damage. 

Approved  in  Lewis  v.  First  Nat.  Bank,  46  Or.  188,  78  Pac.  992, 
holding,  in  action  by  one  claiming  to  be  assignee  of  claim,  court  need 
not  find  on  question  of  assignment  when  it  found  other  facts  sup- 
porting judgment  for  defendant. 

Where  Wife  Carries  on  Separate  BnsineMi  with  her  own  property, 
which  husband  refuses  to  have  anything  to  dio  with,  proceeds  of  such 
business  are  her  separate  estate. 

Approved  in  Estate  of  Pepper,  158  Cal.  624,  112  Pac.  64,  holding 
proceeds  of  nursery  business  conducted  on  separate  land  of  husband 
were  ''issues  and  profits"  and  separate  property  of  husband. 

Wha/t  ia  Commnnity  Property.  See  notes,  126  Am.  St.  Bep.  101; 
4  Cof .  Prob.  43. 

95  OaL  35S-359,  30  Pac.  565,  KLAUBEB  v.  SAN  DIBOd  STBEET- 
CAB  CO. 

Interference  Injunction  Sued  Out  by  Third  Person  will  not  excuse 
performance  of  contract. 

Approved  in  Union  etc.  Co.  v.  Campbell,  2  Cal.  App.  535,  84  Pac. 
305,  following  rule;  Carlson  v.  Sheehan,  157  Cal.  697,  109  Pac  30, 
holding  performance  of  building  contract  not  excused  by  reason  of 
landslide  on  property  when  danger  of  such  was  apparent  at  time  of 
making  contract. 

Miscellaneous. — Cited  in  Klauber  v.  San  Diego  St.  Car  Co.,  98  Cal. 
106,  32  Pac.  876,  on  another  appeal. 

95  Cal.  364-369,  30  Pac.  551,  WALL  ▼.  HEALD. 

Written  Notice  of  Oyerruling  Demurrer  is  waived  by  presence  in 
court  of  attorney  of  demurring  party,  and  time  to  amend  runs  from 
time  of  such  actual  notice. 

Approved  in  Estate  of  Keating,  158  Cal.  114,  110  Pac.  Ill,  where 
party  had  actual  notice  of  order  appealed  from  and  failed  within  ten 
days  thereafter  to  file  request  for  preparation  of  transcript  as  re- 
quired, he  lost  right  to  appeal;  Bell  v.  Thompson,  8  CaL  App.  486,  97 
Pac.  159,  holding  written  notice  of  filing  of  cost  bill  waived  by  actual 
notice  thereof  and  appeal  from  judgment  which  was  solely  for  costs. 
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96  Cal.  374-378,  80  Pac.  661,  EX  PARTE  OOBDAK. 

Jnrisdiction  of  Snperior  Court  to  Order  proviflion  for  minors  in 
divorce  action  does  not  depend  upon  specific  allegations  of  pleadings 
as  to  unfitness  or  unwillingness  of  parties  to  care  for  children,  nor 
upon  any  prayer  for  custody. 

Approved  in  Van  Horn  v.  Van  Horn,  5  Cal.  App.  721,  91  Pac.  261, 
holding  court  had  discretion  to  award  custody  of  minor  to  father 
when  mother  was  guilty  of  adultery. 

Wife  may  Forfeit  Her  Own  Claim  to  be  supported  by  husband,  but 
cannot  forfeit  claims  of  their  chOdren  for  such  support. 

Reaffirmed  in  Evans  v.  Evans,  154  Cal.  646,  9*8  Pac.  1045. 

Party  Ordered  to  Pay  Alimony  and  found  to  have  ability  may  be 
imprisoned  until  he  pays. 

Approved  in  Cline  v.  Langan,  31  Nev.  244,  101  Pac.  554,  holding 
court  could  not  punish  as  contempt  violation  of  void  ordcer  by  referees; 
Lutz  V.  District  Court,  29  Nev.  153,  86  Pac.  445,  holding  court  had  no 
jurisdiction  to  order  imprisonment  for  contempt  when  affidavit  for 
order  did  not  allege  defendant's  ability  to  pay. 

Contempt  Proceedings  to  Enforce  Payment  of  Alimony.  See  note, 
137  Am.  St.  Rep.  878. 

95  CaL  878-385,  30  Pac.  662,  CJTT  OP  SANTA  BARBARA  T.  EIi- 
DRED. 

Wliere  Cause  is  Tried  by  PoUce  Court,  which  has  no  jurisdiction, 
and  is  appealed  to  superior  court,  which  has  jurisdiction  of  such  mat- 
ters, such  court  acquires  original  jurisdiction  by  proceeding  to  trial 
of  issues  without  objection  to  its  jurisdiction  as  appellate. 

Approved  in  Groom  v.  Bangs,  153  Cal.  459,  96  Pac.  505,  holding 
where  original  complaint  was  by  husband  and  wife  for  injury  to  wife, 
and  new  complaint  was  filed  by  husband  alone,  and  defendant  de- 
murred to  new  pleading  without  objection,  irregularity  in  procedure 
was  waived;  Riverside  Heights  etc.  Co.  v.  Trust  Co.,  148  Cal.  469,  83 
Pac.  l0O8,  holding  objection  to  jurisdiction  waived  when  court  had 
jurisdiction  of  subject  matter,  and  parties  appeared  and  stipulated  to 
submission  of  particular  question  arising  on  cross- complaint;  Johnson 
V.  Erickson,  14  N.  D.  417,  105  N.  W.  1105,  where  justice  of  peace 
dismdssed  case,  instead  of  certifying  it  as  required  by  statute,  and 
plaintiff  appealed  generally  from  judgment,  district  court  had  jurisdic- 
tion to  try  action. 

Distinguished  in  Lane  v.  Superior  Court,  5  Cal.  App.  765,  91  Pac. 
406,  holding  superior  court  acquired  no  jurisdiction  of  appeal  from 
justice's  court  when  sureties  on  appeal  bond  failed  to  justify  when 
required  to  do  so. 

Special  laaw  Applicable  to  Certain  City  only  excepts  city  from  gen- 
eral law  on  same  subject,  and  when  special  law  is  repealed, 'operation 
of  general  law  is  resumed. 

Approved  in  Tilden  v.  Esmeralda  Co.,  32  Nev.  325,  107  Pac.  882, 
holding  act  of  March  15,  1905,  fixing  salary  of  district  attorney  in 
certain  county,  suspended  as  to  such  county  general  law  authorizing 
fees  in  addition  to  salary. 

95  Cal.  390-397,  30  Pac.  564,  ^EBllAN  v.  SAN  GABRIEL  VAIJ.ET 
IJIND  ETC.  CO. 

Contract  in  Writing  is  Essential  Basis  for  mechanic's  lien  under 
section  1183,  Code  of  Civil  Procedure. 
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Approved  in  Louisiana  etc.  Lumber  Co.  v.  O'Connell,  87  Mo.  .^pp. 
676,  holding^  written  contract  between  contractor  and  owner  neceesarj 
as  foundation  of  lien  of  subcontractor. 

95  Oal.  397-408,  30  Pac.  668,  IK  EE  LAMB. 

Where  Hasband  Before  Marriage  Applies  for  homestead,  legal  title 
acquired  after  marriage  is  his  separate  estate. 

Reaffirmed  in  Estate  of  Pepper,  158  Cal.  623,  112  Pac.  64. 

What  is  Oommunity  Property.  See  notes,  126  Am.  St.  Bep.  102, 
107;  4  Cof.  Prob.  44^  49. 

Husband  may  by  Deed  Executed  by  himself  alone  convey  his 
title  to  homestead  property  to  wife,  subject  to  homestead. 

Approved  in  Loomis  v.  Loomis,  148  Cal.  152,  82  Pac.  680,  1  L.  B. 
A.  (n.  s.)  312,  holding  husband  could  not  affect  wife's  right  of 
survivorship  in  homestead  by  conveying  it  to  her  upon  promise 
that  after  she  was  through  with  it  it  should  be  given  to  her  brother; 
Wright  v.  Wright  (Cal.),  41  Pac.  696,  holding  conveyance  to  wife  at 
direction  of  husband  of  property  purchased  with  community  funds 
with  intent  it  should  be  her  separate  property  operated  as  gift  to 
her. 

Effect  of  Oonyeyance  or  Encumbrance  of  homestead  by  one  spouse 
only.    See  note,  95  Am.  St.  Bep.  924,  925. 

Effect  of  Conveyance  by  Husband  to  Wife.  See  note,  69  L.  B.  A. 
379. 

When  Statute  Speaks  of  Selection  of  homestead  "from  separate 
property  of  person  selecting  or  joining  in  selection,"  it  refers  to 
status  of  property  at  time  of  selection. 

Approved  in  Pryal  v.  Pryal  (Cal.),  71  Pac.  804,  holding  .deed  by 
husband  to  wife  did  not  destroy  his  right  to  homestead  selected  from- 
community  property. 

On  Appeal  from  Decision  Made  before  bill  of  exceptions  was 
settled,  court  can  allow  amendment  to  bill  by  inserting  specifications 
of  particulars  in  which  it  is  claimed  findings  and  decree  are  not 
supported  by  evidence. 

Approved  in  Merced  Bank  v.  Price,  152  Cal.  699,  93  Pac.  867,  and 
Clark  V.  Bauer,  2  Cal.  App.  260,  83  Pac.  292,  both  following  rule. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  395. 

What  Oonstltutes  a  Tamlly"  Under  Homestead  and  exemption 
laws.     See  note,  4  L.  B.  A.  (n.  s.)  367,  390. 

Miscellaneous. — Cited  in  Mendocino  County  t.  Peters,  2  Cal.  App. 
27,  82  Pac.  1123,  to  point  that  bill  of  exceptions  authenticated  by 
trial  court  cannot  be  altered  by  appellate  court. 

95  OaL  420-425,  SO  Pac.  523,  LOS  ANGELES  CEMETEBY  ASSN.  ▼. 
LOS  ANOELES. 

Example  of  Dedication  of  Land  for  city  street  by  corporation. 

Approved  in  People  v.  Eel  Biver  etc.  Co.  (Cal.),  33  Pac.  729,  hold- 
ing dedication  by  railway  corporation  of  portion  of  its  land  for  a 
public  road  was  not  ultra  vires. 

Miscellaneous. — Cited  in  Los  Angeles  Cemetery  Assn.  y.  City  of 
Los  Angeles  (Cal.),  32  Pac.  241,  on  another  appeaL 
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96  Cal.  425-430,  30  Pac.  581,  PEOPLE  ▼.  VINCENT. 

Under  Section  226,  Code  of  Civil  Procedure,  court  may  at  any 
time  direct  sheriif  to  summon  jurors  from  bodj  of  county,  though 
there  are  names  of  properly  selected  regular  jurors  in  jury-box. 

Approved  in  Elias  v.  Territory,  9  Ariz.  8,  76  Pac.  608,  holding 
court  could  order  special  venire  when  of  opinion  sufficient  number 
of  jurors  were  not  present. 

In  Morder  Caee,  Inatruction  Tbat  Evidence  of  drunkenness  can 
only  be  considered  for  purpose  of  determining  degree  of  crime  is 
correct. 

Approved  in  People  v.  Hower,  151  Cal.  645,  647,  648,  fill  Pac.  509, 
510,  511,  holding  instruction,  on  trial  for  assault  with  deadly  weapon, 
that  defendant  should  be  acquitted  if  he  had  arrived  at  such  ad- 
vanced stage  of  intemperance  he  was  unable  to  distinguish  right 
from  wrong  was  too  favorable  to  defendant;  State  v.  Johnny,  29 
Nev.  223,  87  Pac.  9,  approving  similar  instruction. 

What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  475. 

96  Cal.  430-435,  29  Am.  St  Bep.  124,  30  Pac.  566,  FLEMING  v. 
FLEMINO. 

What  Acts  Constitate  Extreme  Cruelty  warranting  divorce  de- 
pend npon  peculiar  eircum»tances  of  each  case. 

Approved  in  Kapp  v.  District  Court,  31  Nev.  453,  103  Pac.  239, 
holding  complaint  in  divorce  charged  extreme  cruelty. 

Bringing  Another  Woman  into  Home  as  cruel  and  inhuman  treat- 
ment.   See  note,  2  L.  B.  A.  (n.  s.)  670. 

96  CaL  435-441,  29  Am.  St.  Bep.  128,  SO  Pac.  683,  MOBE  v.  CAIr 


Instrament  Considered  and  Held  to  be  trust  deed. 

Approved  in  Younger  v.  Moore,  155  Cal.  772,  103  Pac.  224,  holding 
deed  of  trust  executed  for  sole  purpose  of  securing  grantor's  debt 
and  giving  trustee  power  to  sell  to  pay  debt,  valid  as  trust  deed. 

Distinguished  in  In  re  Jersey  Island  Packing  Co.,  138  Fed.  626, 
71  C.  C.  A.  75,  2  Ii.  B.  A.  (n.  s.)  560,  holding  trust  deeds  to  secure 
debts  not  then  due  were  not  absolute  conveyances,  but  interest  of 
trustor  .passed  to  trustee  in  bankruptcy. 

Promise  to  Pay  Certain  Sum  to  trustee  besides  his  debts  held  to 
be  without  consideration. 

Distinguished  in  Baldwin  v.  Hart,  136  Cal.  230,  68  Pac.  701,  hold- 
ing finding  that  note  was  not  supported  by  consideration  not  sup- 
ported by  evidence. 

Constrnction  Placed  on  Deed  of  Trust  in  former  decision  is  law  of 
ease  on  later  appeal. 

Approved  in  Adams  v.  Thornton,  5  Cal.  App.  457,  90  Pac.  714, 
holding  decision  on  former  appeal  that  lease  was  cropping  contract 
was  law  of  case  on  second  appeal. 

Goncluslveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324. 

Power  of  Sale  in  Mortgage  or  Deed  of  trust  as  conferring  an  in- 
terest preventing  its  revocation  by  death  of  mortgagor.  See  note, 
70  L.  B.  A.  136,  145. 

96  Cal.  442-443,  30  Pac.  678,  FOBNI  y.  YOELI.. 

Stipulation  Waiving  Filing  of  Undertaking  on  appeal  must  be 
given  within  time  limited  for  filing  undertaking  to  be  valid. 
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Approved  in  Village  of  Hailey  v.  Biley,  13  Idaho,  755,  92  Pae.  757, 
holding  where  no  undertaking  on  appeal  was  filed  in  lower  court, 
requirements  of  statute  could  not  be  complied  with  by  filing  under- 
taking in  appellate  court. 

MiscellaneouB.--Cited  in  Forni  ▼.  Yoell,  99  Cal.  173,  83  Pae.  887,  on 
another  appeaL 

95  Oal.  444-440,  30  Pae.  690,  BOHNEBT  V.  BOHNEBT. 

Whore  There  is  No  Specification  of  Error  in  statement  on  motion 
for  new  trial,  errors  alleged  to  have  been  committed  during  trial 
cannot  be  considered  on  appeal. 

Approved  in  Nishkian  v.  Chisholm,  2  Cal.  App.  500,  84  Pae.  313, 
where  there  was  no  specification  of  insufficiency  of  evidence  to  support 
verdict  as  against  any  particular  defendant,  objection  could  not  be 
raised  joint  verdict  was  erroneous. 

96  CaL  447-450,  30  Pae.  587,  BBOWMIJSE  ▼.  BIFFENBXTBG. 
Issuance  and  Betnm  of  Execution  is  condition  precedent  to  right 

to  commence  action  upon  undertaking  given  to  release  attachment. 
Approved  in  Kanouse  v.  Brand,  11  Cal.  App.  671,  106  Pae.  121,  and 
Bosenthal  v.  Perkins  (Cal.),  53  Pae.  445,  both  following  rule. 

95  Cal.  450-454,  30  Pac  580,  WIEDWAIJ>  T.  DODSON. 

Writ  of  Mandamus  Ues  to  Gonaiderable  Extent  in  discretion  of 
eourt,  and  should  not  issue  to  compel  technical  compliance  with 
letter  of  law  in  violation  of  ite  intent. 

Approved  in  Bash  ore  v.  Superior  Court,  152  Cal.  3,  91  Pac.  802, 
holding  appellate  court  could  refuse  to  issue  mandate  to  compel  set- 
ting of  cause  when  costs  imposed  on  continuance  remained  unpaid; 
New  York  Mortgage  Co.  v.  Secretary  of  State,  150  Mich.  205,  114 
N.  W.  84,  holding  mandamus  would  not  issue  to  compel  admission 
to  state  of  foreign  corporation;  State  v.  United  States  Express  Co., 
95  Minn.  445,  104  N.  W.  558,  holding  mandamus  did  not  lie  to  com- 
pel express  company  to  carry  packages  for  lottery;  Godwin  v.  Tele- 
phoue  Co.,  136  N.  C.  260,  103  Am.  St.  Bep.  941,  48  S.  E.  636,  67 
L.  B.  A.  251,  denying  mandamus  to  compel  installment  of  telephone 
in  bawdy-house. 

Distinguished  in  Lukens  v.  Nye,  156  Cal.  507,  105  Pac.  596,  hold- 
ing mandamus  lay  to  enforce  payment  of  entire  sum  appropriated 
by  legislature  to  satisfy  claim  against  state,  notwithstanding  agree- 
ment between  beneficiaries  and  governor  to  release  part  of  claim; 
Gordan  v.  Graham,  153  Cal.  300,  95  Pac.  146,  holding  mandamus  lay 
to  compel  trial  judge  to  fix  bond  on  appeal  by  tenant  in  possession 
to  stay  proceedings  under  writ  of  restitution. 

Duties,  Performance  of  Which  may  be  compelled  by  mandamus. 
See  note,  125  Am.  St.  Bep.  496. 

95  Oal.  454-457,  30  Pac.  588,  O'SHEA  Y.  WILKINSON. 

On  Appeal  from  Judgment,  it  will  be  presumed,  in  absence  of 
showing   to   contrary,   that   pleadings,   order,  minutes,   findings,   andv 
judgment,   contained   in   transcript  and  certified   by  clerk   as   correct,  « 
constitute  judgment-roll. 

Approved  in  State  Bank  v.  Plummer,  46  Colo.  74,  102  Pac.  1083, 
where  certificate  of  clerk  of  district  court  purporting  to  authenticate 
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transcript  of  record  of  judgment  appealed  from  stated  it  to  be 
"true,  perfect,  and  complete  transcript  of  all  files  and  orders  entered 
in  ease/'  copy  of  record  of  judgment  was  included  in  certificate; 
Armstrong  v.  Henderson,  16  Idaho,  575,  102  Pac.  364,  where  judg- 
ment-roll shows  amended  pleadings,  court  will  presume  pleadings 
contained  in  transcript  and  certified  as  correct  are  those  which  con- 
stitute judgment-roll. 

96  Cal.  467-460,  SO  Pac.  593»  DEHAIL  ▼.  MOBFOBD. 

In  Proceedings  for  Widening  Street  every  requirement  of  statute 
which  may  in  any  way  benefit  owners  must  be  observed  in  order 
to  give  jurisdiction  to  municipality. 

Approved  in  South  wick  v.  City  of  Santa  Barbara,  158  Cal.  21,  109 
Pac.  613,  holding  in  proceedings  for  street  improvements,  dimensions 
and  area  of  subdivisions  to  be  assessed  shown  on  map  should  be 
specified  in  engineer's  report  to  give  validity  to  proceedings. 

95  Oal.  461-462,  SO  Pac.  696,  IN  BE  GATES. 

Contracts  for  Transfer  of  Parental  Custody  and  responsibility. 
See  notes,  88  Am.  St.  Bep.  870;  27  L.  B.  A.  60. 

96  CaL  463-471,  30  Pac  691,  SMITH  ▼.  SAN  LUIS  OBISPO. 

Boad  Held  to  be  pedicated  to  Public  by  fencing  off  by  owner,  his 
declaration  it  was  for  public  road,  and  user  for  fifteen  years. 

Approved  in  German  Bank  v.  Brose,  32  Ind.  App.  87,  69  N.  E.  303, 
holding  evidence  of  user  and  admissions  of  former  owners  showed 
dedication  of  street. 

Distinguished  in  Smith  v.  Glenn  (Cal.),  62  Pac.  183,  holding  where 
use  by  public  merely  continued  as  before  after  filing  map  showing 
road,  such  user  did  not  show  acceptance  of  dedication.  / 

Miscellaneous. — Cited  in  Smith  v.  San  Luis  Obispo  (Cal.),  34  Pac. 
830,  on  another  appeal. 

96  Cal.  471-476,  31  Pac.  611,  PEOPLE  ▼.  JOHNSON. 

Allegation  of  Answer  on  Material  Issue  raised  by  pleadings  is  ad- 
mitted by  motion  of  plaintiff  for  nonsuit. 

Beaffirmed  in  Kelley  v.  Sersanous   (Cal.),  46  Pac.  299. 

96  Cal.  476-^479,  30  Pac.  696,  CABTEB  v.  BALDWIN. 

Contract  of  Attorney  and  Client  Considered  and  client  held  liable 
for  fees  as  retainer,  though  suit  was  never  brought,  client  having 
waived  performance. 

Approved  in  Blair  v.  Columbian  Fireproofing  Co.,  191  Mass.  337, 
77  N.  £.  763,  holding  certain  payments  made  to  attorney  by  client 
were  retainer,  though  there  was  no  express  stipulation  they  should 
be  so  considered. 

96  CaL  479-489,  29  Am.  St.  Bep.  133»  SO  Pac.  606,  16  L.  B.  A.  746, 
BATES  V.  BABCOCK. 
Where  Objection  to  Complaint  is  That  Fact  essential  to  recovery 
is    defectively    alleged,    evidence    received    under    such    averment,    if 
sufiKcient,  will  sustain  judgment. 

Approved  in  Mini  v.  Mini  (Cal.),  45  Pac.  1044,  holding  uncertain 
allegation  in  complaint  in  divorce  as  to  defendant's  property  was 
n  OaU  Notes— 61 
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sufficient  to  admit  evidence  of  definite  description  in  absence  of 
special  demurrer;  West  ▼.  Johnson,  15  Idaho,  6S9,  09  Pac.  711,  and 
Hollister  v.  State,  9  Idaho,  659,  77  Pac.  341,  both  holding  uncertain 
allegation  could  only  be  attacked  by  proper  demurrer  and  not  on 
appeal  from  judgment. 

Partnership  may  be  Formed  for  I>ealing  in  lands  generally  or  it 
may  be  limited  to  single  venture. 

Approved  in  Williamson  v.  Nigh,  58  W.  Va.  636,  53  S.  B.  127, 
applying  rule  to  partnership  for  dealing  in  timber. 

What  Constitates  b  Partnership  to  Deal  in  real  estate.  See  note, 
5  L.  B.  A.  (n.  s.)  510. 

Partnership  Agreement  for  Parposa  of  dealing  in  lands  may  be 
made  by  parol  only. 

Approved  in  Koyer  v.  Willmon,  150  Cal.  787,  90  Pac.  136,  Garth  v. 
Davis,  120  Ky.  110,  117  Am.  St.  E«p.  571,  85  S.  W.  692,  Norton  v. 
Brink,  75  Neb.  569,  106  N.  W.  670,  7  L.  B.  A.  (n.  s.)  945,  and  Bond 
V.  Taylor,  68  W.  Va.  327,  69  S.  E.  1004,  all  following  rule;  Jones  v. 
Patrick,  140  Fed.  406,  409,  agreement  to  share  in  profits  of  contem- 
plated speculation  in  realty  need  not  be  in  writing. 

Distinguished  in  Nester  v.  Sullivan,  147  Mich.  603,  504,  111  N.  W. 
88,  89,  9  L.  B.  A.  (n.  s.)  1106,  holding  void  parol  agreement  of  part- 
nership for  purchase  and  sale  of  timber  lands. 

Validity  of  Parol  Partnership  to  Deal  in  real  property.  See  note, 
4  L.  B.  A.  (n.  s.)  428,  429. 

-  Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Bep.  239. 

Where  Under  Parol  Partnership  Agreement  for  dealing  in  lands 
equitable  rights  are  acquired  by  acts  of  parties  superior  to  legal  title 
they  will  be  protected  in  equity. 

Approved  in  Bree  v.  Wheeler,  4  Cal.  App.  112,  87  Pac.  256,  uphold- 
ing rights  acquired  under  executed  parol  agreement  for  partition  of 
water'  right. 

What  Constitute!  a  Partnemhip.  See  note,  115  Am.  St.  Bep.  408, 
409. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  992. 

When  Seal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  B.  A.  466. 

Miscellaneous. — Cited  in  People's  Home  Savings  Bank  v.  Stadtmul- 
ler,  150  Cal.  109,  88  Pac.  282,  to  point  that  holder  of  corporate  stock 
cannot  be  proceeded  against  by  creditors  of  corporation  until  stock 
is  transferred  to  him  on  books,  but  he  is  bound  to  indemnify  his  trans- 
ferrer in  such  action;  Nash  v.  Bosesteel,  7  Cal.  App.  510,  94  Pac.  852, 
to  point  that  judgment  for  plaintiff  should  be  reversed  when  complaint 
based  on  fraud  failed  to  allege  plaintiff  believed  false  representations. 

95  Cal.  490-494,  SO  Pac  577,  ALHAMBRA  ADDITION  WATEB  CO. 
▼.  BICHABDSON. 

Judgment  That  Party  is  Entitled  to  Waters  ''equal  to  constant  flow 
of  two  and  one-third  inches"  and  use  of  certain  reservoirs,  pipes,  etc., 
does  not  entitle  him  to  accumulate  head  of  water  greater  than  two 
and  one-third  inches  at  one  time,  so  as  to  make  average  flow  of  that 
amount. 
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Approved  in  Perrine  ▼.  San  Jacinto  Valley  Water  Co.,  4  Cal.  App. 
878,  88  Pae.  294,  holding  mandamuB  did  not  lie  to  compel  accumula- 
tion of  water  for  periodic  use  in  any  other  manner  or  times  than  pre- 
scribed in  water  eertificate. 

95  Cal.  501^09,  SO  Pac.  601,  MORaAN  ▼.  SOXTTHERN  PACIFIC  00. 
Damaffes  for  Wrongful  Injury  are  to  be  measured  by  what  shall 

fairly  seem  pecuniary  loss  or  injury  of  plaintiff. 

Approved  in  The  Dauntless,  121  Fed.  422,  and  In  re  California  Nav. 
ft  Imp.  Co.,  110  Fed.  676,  both  following  rule;  Young  v.  Gormley,  120 
Iowa,  380,  94  N.  W.  924,  holding  damages  for  illegal  arrest  to  be 
within  discretion  of  jury;  Nichols  v.  Oregon  Short  Line  R.  R.  Co.,  28 
Utah,  330,  78  Pac.  868,  holding  in  action  for  injuries  to  passenger, 
loss  of  memory  and  impairment  of  mental  power  were  proper  ele- 
ments of  damage. 

Verdict  will  not  be  Diftnrbed  because  excessive,  unless  amount  of 
damages  is  eo  disproportionate  to  injury  as  to  justify  conclusion  jury 
acted  under  influence  of  passion  or  prejudice. 

Approved  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  800,  103 
Pac.  1089,  Gomez  v.  Scanlan,  155  Cal.  533,  102  Pac.  15,  and  Kimie 
V.  San  Jose,  Los  Gatos  etc.  Ry.  Co.,  156  Cal.  277,  104  Pac.  314,  all 
holding  verdict  not  excessive;  Scally  v.  Garratt,  11  Cal.  App.  147, 
104  Pac.  329,  upholding  verdict  for  seven  thousand  five  hundred  dollars 
for  permanent  injury  to  hand  and  arm  of  boy  of  twelve  while  working 
at  dangerous  machinery;  Pensacola  Electric  Co.  v.  Bissett,  59  Fla. 
385,  52  So.  375,  holding  where  trial  judge  had  reduced  damages  found 
by  jury,  appellate  court  would  make  no  further  reduction;  Maloney 
V.  Winston  Bros.  Co.,  18  Idaho,  766,  111  Pae.  1089,  holding  fifteen 
thousand  dollars  damage  for  injury  to  miner,  reducing  earning  capa- 
city one-half,  was  excessive;  Christensen  v.  Floriston  Pulp  etc.  Co.,  29 
Nev.  572,  92  Pac.  218,  holding  verdict  of  ten  thousand  dollars  for 
death  of  man  without  family  who  contributed  nothing  to  parents  to 
be  excessive. 

Negligence  of  Passenger  In  Ooing  upon  Platform  or  steps  of  car 
just  before  reaching  station.     See  note,  21  L.  R.  A.  (n.  s.)  720. 

96  Oal.  510-521,  29  Am.  St.  Sep.  143,  80  Pac  603,  17  Ii.  B.  A.  71, 

MORGAN  ▼.  SOUTHERN  PACIFIC  00. 

Pecuniary  Injury  to  Parent  is  measure  of  damages  for  wrongful 
death  of  child.  « 

Approved  in  Bond  v.  United  Railroads,  159  Cal.  277,  283,  113  Pac. 
369,  371,  and  Sneed  v.  Marysville  Gas  etc.  Co.,  149  Cal.  710,  87  Pac. 
378,  both  following  rule;  Christensen  v.  Floriston  Pulp  etc.  Co.,  29 
Nev.  570,  571,  92  Pac.  217,  upholding  instruction  that  punitive  dam 
ages  cannot  be  given  in  action  for  negligent  injury;  Seherer  v.  Schla- 
berg,  18  N.  D.  427,  122  N.  W.  1002,  holding  measure  of  damages  for 
death  of  child  is  probable  value  of  services  during  minority  to  father, 
considering  cost  of  support  and  maintenance  during  helpless  part  of 
its  life. 

Montal  Saffering  of  Parent  as  Element  of  damages  in  action  for 
death  of  child.     See  note,  2  L.  R.  A.  (n.  s.)  899. 

Evidence  of  Family  Olrcumstances  and  Relations  of  deceased  is  ad- 
missible as  bearing  on  pecuniary  loss  in  action  for  wrongful  death. 
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Approved  in  Buppel  ▼.  United  Bailroads,  1  Cal.  App.  670,  82  Pac. 
1074,  following  rule;  Anderson  v.  Great  Northern  By.  Co.,  15  Idaho, 
521,  99  Pac.  93,  holding  degree  of  intimacy  existing  between  father 
and  ehild  and  loss  of  companionship  could  be  shown  in  estimating 
damage  to  father  for  wrongful  death  of  child. 

Sorrow  and  Mental  Anguiah  caused  by  loss  of  ehild  are  not  ele- 
ments of  damage  recoverable  for  its  wrongful  death. 

Distinguished  in  Mize  v.  Bocky  Mt.  Bell  Tel.  Co.,  38  Mont.  535,  129 
Am.  8t.  Bep.  659,  100  Pac.  974,  holding  deprivation  of  comfort,  soci- 
ety, and  companionship  of  husband  could  be  considered  in  estimating 
damage  to  widow  by  his  wrongful  death. 

Distinguished  in  Melone  v.  Sierra  By.  Co.,  151  Cal.  116,  91  Pac.  523, 
holding  suffering  of  person  injured  was  element  of  damages. 

Loss  of  Services  of  Deceased  Child  is  not  special  damage  necessary 
to  be  averred  in  action  for  wrongful  death. 

Beaffirmed  in  Bond  v.  United  Bailroads,  159  Cal.  286,  113  Pac.  373. 

Action  by  Paxent  for  Deatli  of  minor  child.  See  note,  90  Am.  St. 
Bep.  319. 

Common-law  Bight  of  Action  of  Parent  for  loss  of  services  of  child 
killed.     See  note,  41  L.  B.  A.  809. 

Becovery,  in  Administrator's  Action  for  benefit  of  estate,  of  prob- 
able accumulations  of  deceased  as  damages  for  death.  See  note,  15 
L.  B.  A.  (n.  s.)  452. 

96  Gal.  521-523,  31  Pac.  691,  BLONDEAU  v.  8NYDEB. 
Erroneous  Default  Judgment  Held  to  be  within  relief  demanded  in 

complaint,  and  not  void,  and  could  be  corrected  on  appeal,  but  could 
not  be  stricken  out  by  court  after  lapse  of  time  to  amend  record. 

Approved  in  Forrester  v.  Lawler,  14  Cal.  App.  173,  111  Pac.  285, 
holding  court  could  not,  under  pretense  of  correcting  record,  amend 
erroneous  judgment,  rendered  in  fact,  after  right  to  correct  it  in  any 
form  had  become  final;  Lange  v.  Superior  Court,  11  Cal.  App.  5,  103 
Pac.  909,  holding  wrong  decision  as  to  pleading  could  not  be  inquired 
into  upon  prohibition  to  restrain  judgment  for  contempt  in  violating 
injunction;  Lemon  v.  Hubbard,  10  Cal.  App.  475,  102  Pac.  556,  hold- 
ing error  of  court  in  rendering  judgment  for  sale  of  machine  in 
absence  of  proper  averments  could  be  corrected  only  on  appeal  or 
under  method  provided  in  section  473,  Code  of  Civil  Procedure. 

95  CaL  624-535,  29  Am.  St.  Bep.  140,  SO  Pac.  766,  PLANO  ▼.  PAY- 
MASTER MINING  00. 

Fraudulent  Grantor  is  Proper  but  not  necessary  party  defendant  in 
action  to  subject  to  lien  of  judgment  property  alleged  to  have  been 
fraudulently  conveyed. 

Approved  in  California  etc.  Min.  Co.  v.  Manley,  10  Idaho,  800,  801, 
81  Pac.  54,  following  rule. 

In  Action  on  Assumpsit  Against  Nonresident  Oorporation,  only 
valid  judgment  which  can  be  rendered  is  one  in  nature  of  judgment 
in  rem  against  property  under  attachment. 

Approved  in  Merchants'  Nat.  Union  v.  Buisseret,  15  Cal.  App.  447, 
115  Pac.  59,  following  rule. 

Where  No  Findings  Appear  of  Record,  presumption  is  that  eourl 
found  all  facts  necessary  to  support  judgment. 
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Approved  in  Bruce  t.  Bruce,  16  Cal.  App.  357,  116  Pac.  996,  follow- 
ing rule. 

Clerk  in  Store  of  Foreign  Mining  Corporation  is  not  managing  agent 
referred  to  in  section  542,  Code  of  Civil  Procedure,  upon  whom  sum- 
moDs  to  corporation  may  be  served. 

Approved  in  Buckingham  v.  North  German  etc.  Ins.  Co.,  149  Fed. 
623,  holding  affidavit  of  insurance  agent  showed  he  was  not  such  agent 
of  foreign  corporation  as  service  could  be  made  on;  Karns  v.  State 
Bank  &  T.  Co.,  31  Nev.  179,  101  Pac.  567,  holding  service  on  assistant 
cashier  of  branch  bank  who  had  limited  powers  was  not  service  on 
banking  corporation. 

Wbo  may  be  Served  With  Process  in  Suit  against  foreign  corpora- 
tion.    See  note,  23  L.  R.  A.  496. 

Where  Insolvent  Corporation  Transfers  all  its  property  without  con- 
sideration to  new  corporation,  such  new  corporation  will  be  regarded 
in  equity  as  cootinuation  of  former,  and  held  liable  for  its  debts  to 
extent  of  property  received. 

Approved  in  Magic  Packing  Co.  v.  Stone  Ordean  etc.  Co.,  158>  Ind. 
541,  64  N.  E.  12,  following  rule. 

Effect  of  Consolidation,  Merger  or  Absorption  of  corporation,  on 
unsecured  liabilities,  in  absence  of  statutory  or  contract  provision. 
See  note,  11  L.  R.  A.  (n.  s.)  1127. 

Conditions  Precedent  to  Equitable  Remedies  of  creditors.  See  note, 
23  L.  R.  A.  (n.  s.)  98. 

Foreign  Judgments.    See  note,  94  Am.  St.  Rep.  553. 

95  Cal.  535-539,  30  Pac  772,  JEFFERSON  ▼.  HEWETT. 
Statements  Made  by  Agent  at  Time  of  securing  subscription  to  rail- 
road stock  as  to  time  of  completion  of  road,  being  matters  of  opinion, 
do  not  render  subscription  upon  faith  of  them  voidable. 

Distinguished  in  Dickinson  v.  Zubiate  Mining  Co.,  11  Cal.  App.  664, 
106  Pac.  126,  upholding  conditional  contract  for  subscription  of  stock 
when  conditions  were  sef  forth  in  contemporaneous  written  agreement. 

Liability  of  Corporate  Officer  for  misrepresentations  which  induce 
sale  or  purchase  of  stock.     See  note,  1  L.  R.  A.  (n.  s.)  260. 

Rescission  for  Fraud  or  Misrepresentation  in  procuring  subscription 
to  stock.    See  note,  33  L.  R.  A.  731. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  R.  A.  471. 

Miscellaneous. — Cited  in  Jefferson  v.  Hewitt,  103  Cal.  626,  37  Pac. 
638,  on  another  appeal. 

96  Cal.  5S9-541,  30  Pac.  761,  SWITZEB  v.  BAKER. 

Agreement  to  Pay  Debt  of  Another  cannot  be  inferred  from  doubt- 
ful language. 

Approved  in  Goldring  v.  Thompson,  58  Fla.  253,  51  So.  47,  holding 
note  otdering  goods  to  be  shipped  to  another  with  statement,  "Your 
money  is  good,"  was  original  promise  to  payj  Kenneweg  Co.  v.  Finney, 
98  Md.  118,  56  Atl.  484,  reply  o^  brokers  to  inquiry  of  purchaser  con- 
cerning responsibility  of  seller  considered  and  held  not  to  amount  to 
guaranty  contract  would  be  carried  out. 

Contract  of  Guaranty.    See  note,  105  Am.  St.  Rep.  503. 

Bight  to  Control  Discretion  Vested  in  one  person  to  determine 
whether  or  when  another  is  fit  to  receive  legacy  or  devise.  See  note^ 
25  L.  R.  A.  (n.  s.)  421. 
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96  CaL  541-548,  30  Pac.  770,  OHUBCHILL  ▼.  BAXJBIANK. 

Any  Matter  Which  Does  not  Discharge  or  avoid  caus«  of  action 
theretofore  existing  but  which  shows  alleged  cause  of  action  never 
did  exist  is  not  new  matter  which  must  be  specially  pleaded. 

Approved  in  Hogen  v.  Klabo,  13  N.  D.  324,  100  N.  W.  849,  "new 
matter"  of  codes  admits  all  material  allegations  of  complaint,  and 
consistj  of  facts  not  alleged  therein  which  destroy  right  of  action. 

95  CaL  548-553,  30  Pac.  1102,  OOMBIKATION  LAND  CO.  v.  MOB- 

GAK. 

Notice  to  Second  Vendee  of  Land  before  his  payment  that  his  ven- 
dor has  not  fully  paid  original  vendor  is  equivalent  to  notice  before 
purchase,  and  he  is  affected  pro  tanto  as  to  amount  remaining  unpaid 
by   his   vendor. 

Approved  in  Lindley  v.  Blumberg,  7  Cal.  App.  146,  93  Pac.  897, 
holding  where  husband  gave  deed  for  value  to  wife,  which  was  un- 
recorded, and  later  gave  lease  with  option  to  purchase  without  her 
knowledge  to  another,  and  wife  gave  notice  of  her  deed  to  lessee  before 
he  exercised  option  to  purchase,  lessee  could  not  enforce  specific  per- 
formance of  option  against  her;  Kuschel  v.  Hunter  (Cal.),  50  Pac.  398, 
holding  priority  of  vendor's  lien  over  subsequent  mechanic's  lien  ac- 
quired with  knowledge  of  vendor's  lien  was  not  affected  by  failure  of 
vendor  to  post  notice  of  nonliability. 

96  Cal.  553-568,  30  Pac.  1108,  LILLIS  v.  EMiaBANT  DITCH  CO. 

Judgment  Concludes  Parties  Only  as  to  facts  in  issue  and  is  not 
conclusive  as  to  any  matters  which  come  only  collaterally  in  issue. 

Approved  in  Collins  v.  Gray,  154  Cal.  135,  97  Pac.  144,  holding  find- 
ing outside  issues  and  not  carried  into  judgment  was  immaterial  and 
could  prejudice  party  in  no  future  action;  Ahlers  v.  Smiley,  11  Cal. 
App.  347,  104  Pac.  998,  holding  judgment  not  conclusive  as  to  collat- 
eral issue;  Simmons  v.  Rowe,  4  Cal.  App.  758,  89  Pac.  624,  holding 
judgment  in  foreclosure  conclusive  as  to  all  matters  embraced  within 
issues  and  which  might  have  been  litigated  in  case,  though  findings 
were  waived;  dissenting  opinion  in  Gardner  v.  Springfield  Gas  etc. 
Co.,  154  Mo.  App.  685,  135  S.  W.  1029,  majority  holding  judgment  on 
merits  in  former  action  conclusive  in  later  action  when  parties,  subject 
matter  and  claim  were  same  in  both. 

In  Action  for  Diversion  of  Water,  where  issue  is  right  to  divert, 
findings  as  to  amount  to  which  plaintiff's  right  extends  are  not  con- 
clusive against  defendant,  and  he  is  not  precluded  in  subsequent  action 
from  proving  right  to  greater  amount. 

Approved  in  Rogers  v.  Overacker,  4  Cal.  App.  340,  87  Pac,  1110, 
holding  judgment  enjoining  diversion  of  water,  in  such  quantity,  in 
such  manner,  and  at  such  times  as  would  prevent  flow  to  lands  of 
plaintiff  in  such  amount  as  should  be  necessary  for  his  uses,  was  too 
uncertain  to  act  as  estoppel  upon  main  subject  of  litigation. 

95  Cal  568-572,  30  Pac.  773,  BBALL  v.  FISHER. 

When  Terms  of  Agreement  have  Been  Beduced  to  writing  by  par- 
ties, it  is  to  be  considered  as  containing  all  those  terms,  and  as  be- 
tween parties  there  can  be  no  other  evidence  of  terms  of  agreement, 
except  in  cases  mentioned  in  section  1856,  Code  of  Civil  Procedure. 
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Approved  in  Peterson  ▼.  Chaiz,  5  Cal.  App.  534,  90  Pac.  951,  hold- 
ing section  1860,  Code  of  Civil  Procedure,  must  be  restricted  in  mean- 
ing so  as  to  harmonize  with  section  1856. 

96  Oal.  572-577,  SO  Pac.  774,  PHEIUPS  v.  BBOWK. 

Where  Firm  of  Beal  Estate  Agents  received  first  payment  on  pur- 
chase from  vendee  and  took  receipt  from  vendor,  and  upon  rescission  re- 
ceived back  amount,  signing  receipt  as  agent  for  vendee,  they  were 
estopped  to  deny  agency  for  vendee,  who  could  recover  from  them 
anoount  so  received. 

Approved  in  Cox  v.  Borst«dt,  49  Colo.  89,  111  Pac.  66.  holding  agent 
who  contracted  for  sale  of  realty,  but  before  authority  was  given 
to  bind  vendor,  was  bound  personally  on  failure  of  title  to  refund 
deposit  made  by  vendee. 

Where  Contract  of  Sale  of  Land  is  abandoned  or  rescinded,  vendee 
nuiy  recover  back  purchase  money  paid  less  damages  to  vendor  occa- 
sioned by  vendee's  breach. 

Approved  in  Lytle  v.  Scottish-American  Mortgage  Co.,  122  Ga.  471, 
50  S.  E.  408,  and  Green  v.  Barney  (Cal.),  36  Pac.  1027,  both  reaffirm- 
ing rule. 

Distinguished  in  Cleary  v.  Folger  (Cal.),  33  Pac.  878,  holding  where 
vendee  notified  vendor  he  would  not  complete  purchase,  vendor's 
failure  to  offer  to  perform  did  not  authorize  vendee  to  consider  con- 
tract rescinded  so  he  could  recover  purchase  money. 

95  OaL  578-681,  30  Pac.  777,  POTTEB  ▼.  DBAS. 

Judgment  Creditor  Who  has  Exhausted  legal  remedies  against  cor- 
poration may  maintain  creditors'  suit  against  one  or  more  stockholders 
to  recover  amount  due  corporation  on  unpaid  subscriptions  to  stock. 

Approved  in  Daggett  v.  Southwest  Packing  Co.,  155  Cal.  765,  103 
Pac.  205,  following  rule;  Daggett  v.  Southwest  Packing  Co.,  155  Cal. 
765,  103  Pac.  205,  holding  judgment  creditor  could  maintain  action 
against  corporation  and  stockholders  to  compel  application  to  judg- 
ment of  amount  due  on  unpaid  subscriptions,  though  no  assessment 
bad  been  made,  or  demand  on  directors  to  make  assessment;  Blood 
v.  La  Serena  Land  etc.  Co.,  150  Cal.  768,  89  Pac.  1092,  holding  court 
of  equity  had  jurisdiction  to  compel  stockholders  of  corporation  to  pay 
subscriptions  to  satisfy  corporate  debts;  Welch  v.  Sargent,  127  Cal. 
84,  59  Pac.  323,  holding  creditor's  bill  could  be  filed  against  one  or 
any  number  of  stockholders  of  insolvent  corporation  to  compel  pay- 
ment of  subscriptions. 

Distinguished  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  137, 
83  Pac.  68,  holding  only  remedy  of  creditors  against  stockholders  was 
by  assessment  on  stock  by  court  or  corporation. 

95  <3al.  581-^93,  29  Am.  St.  Bep.  168,  27  Pac.  674,  3(^Pac.  776,  BAINES 
V.  BABCOCEL 

Judgment  Creditor  Who  has  Exhausted  legal  remedies  against  cor- 
poration may  maintain  action  against  stockholders  to  recover,  for  all 
creditors  who  come  in,  amount  due  on  unpaid  subscriptions,  when 
corporation  neglects  or  refuses  to  collect  same. 

Approved  in  Fletcher  v.  Bank  of  Lonoke,  71  Ark.  3,  69  S.  W.  580, 
"following  rule;  Baines  v.  West  Coast  Lumber  Co.,  104  Cal.  7,  37  Pac. 
768,  holding  in  such  action  only  creditors  of  class  to  which  plaintiff 
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belongs  are  entitled  to  intervene  under  section  387,  Code  of  Civil  Pro- 
cednre. 

Bistingoislied  in  Miller  v.  Lane,  160  Cal.  93,  116  Pae.  60,  holding 
in  suit  on  stockholder's  liability  under  Colorado  law,  brought  against 
stockholder  resident  in  California,  law  of  lex  fori  prevailed  as  to 
form  of  action;  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  137, 
83  Pac.  68,  holding  remedy  of  judgment  creditors  to  reach  subscrip- 
tions could  only  be  had  by  assessment  on  stock  by  corporation,  or 
eourt. 

Conrt  of  Equity  lias  Jniisdiction  to  compel  stockholders  of  corpo* 
ration  to  pay  subscription  to  satisfy  corporate  debts.* 

Approved  in  Blood  v.  La  Serena  Land  etc  Co.,  150  Cal.  768,  89  Pac 
1092,  following  rule. 

In  Creditor's  Suit  to  Enforce  Payment  of  stock  subscriptions  it  is 
not  necessary  to  join  all  stockholders. 

Approved  in  Blood  v.  La  Serena  Land  etc.  Co.,  150  Cal.  770,  771, 
89  Pae.  1092,  1093,  following  rule. 

Distinguished  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  140, 

83  Pac.  69,  holding  in  action  by  judgment  creditor  of  corporation 
against  stockholders  to  enforce  payment  of  subscriptions,  all  stock- 
holders should  be  joined. 

Bight  to  Resort  to  Equitable  Remedy  against  stockholders  accrues 
when  execution  on  judgment  against  corporation  is  returned  unsat- 
isfied. 

Approved  in  Watkins  v.  Wilhoit  (Cal.),  35  Pac.  649,  holding  right  to 
bring  creditor's  bill  to  set  aside  assignment  as  in  fraud  of  plaintiff's 
right  accrued  when  execution  on  judgment  was  returned  unsatisfied. 

Pledgee  of  Corporate  Stock  Appearing  on  books  as  owner  is  liable 
to  creditors  for  corporate  debts. 

Approved  in  People's  Home  Sav.  Bank  ▼.  Bauer,  2  Cal.  App.  447, 

84  Pac.  330,  following  rule;  Hughes  Mfg.  etc.  Co.  v.  Wilcox,  13  Cal. 
App.  28,  108  Pac.  873,  holding  liability  of  person  in  whose  name  stock 
stands  on  books,  but  who  is  not  owner,  is  based  on  his  estoppel  to 
deny  ownership;  American  Steel  etc.  Co.  v.  Eddy,  138  Mich.  409,  101 
N.  W.  581,  holding  person  who  held  stock  in  his  name  and  acted  ss 
director  liable  for  corporate  debts,  though  stock  was  purchased  with 
money  of  another. 

Distinguished  in  Shattuck  &  Desmond  etc.  Co.  v.  Gillelen,  154  Cal. 
782,  99  Pac.  350,  holding  pledgee  could  not  be  made  liable  by  issuance 
of  stock  to  him  without  his  consent. 

Rights,  Remedies  and  Liabilities  of  pledgees  of  corporate  stock. 
See  n&te,  121  Am.  St.  Bep.  197. 

Liability  of  Pledgee  of  Stock  as  shareholder.  See  note,  19  L.  R.  A. 
(n.  s.)  251. 

Effect  of  Transfer  of  Stock  upon  liability  for  unpaid  subscription. 
See  note,  47  L.  B.  A.  254. 

Effect  as  Against  Stockholders  of  judgment  against  corporation. 
See  note,  97  Am.  St.  Bep.  465. 

Miscellaneous. — Cited  in  Baines  v.  Story  (Cal.),  30  Pac.  777,  Baines 
V.  Story  (Cal.),  27  Pac  676,  and  Potter  v.  Dear  (Cal.),  27  Pac.  676, 
all  companion  cases. 
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96  Oal.  694-597,  80  Pm.  963,  PEOPI.E  ▼.  McNXTLTT. 

Order  Made  After  Afllrmance  of  Capital  €k>nviction  fixing  time  and 
place  of  execution  is  appealable. 

Approved  in  People  ▼.  O'Brien,  4  Gal.  App.  726,  89  Pac.  440,  hold- 
ing appealable  ex  parte  order  correcting  record  after  judgment  of 
eonyiction  so  as  to  make  recorded  plea  of  gniltj  correspond  to  facts. 

I>i8tingui8hed  in  dissenting  opinion  in  People  ▼.  I>urrant,  119  Cal. 
811,  51  Pae.  186,  majority  holding  order  fixing  date  of  execution  of 
death  sentence  after  origifial  time  fixed  by  sentenoe  had  elapsed  ia 
appealable. 

95  OaL  698-601,  SO  Pac.  836,  OUTZEIL  ▼.  PENNIE. 

Seal  of  Oorporatlon  AlBxed  to  Iiutniiiient  is  prima  facie  eyideae# 
of  authority  of  officers  to  execute  it. 

Beaffirmed  in  Stone  y.  Gray,  10  Cal.  App.  610,  103  Pac.  156. 

Effect  on  Insnraiice  of  Failure  of  foreign  insurer  to  comply  with 
statutory  requirem-ents.     See  note,  20  L.  B.  A.  409. 

Powers  and  Privileges  of  Surety  and  trust  companies.  See  note,  48 
L.  Bw  A.  593. 

96  Cal.   601-606,   30  Pac   779,  BEOLAMATION'  DIST.   NO.   124  ▼. 

OBAT. 

In  Action  to  Becover  Assessment  Levied  by  de  facto  irrigation  dis^ 
trict,  validity  of  organization  cannot  be  questioned. 

Approved  in  Beclamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App.  409, 
105  Pac.  281,  and  Beclamation  District  v.  McPhee,  13  Cal.  App.  388, 
109  Pac.  1109,  both  applying  rule  to  reclamation  district. 

Legislative  Becognition  may  be  Sufficient  proof  of  existence  of 
drainage  district. 

Approved  in  People  v.  Levee  Dist.  No.  6  (Cal.),  63  Pac.  342,  hold- 
ing legislative  recognition  gave  legal  existence  to  drainage  district 
which  was  irregularly  created. 

Procedure  for  Establishment  of  Drains  and  sewers.  See  note,  60 
L.  B.  A.  169,  171. 

96  Oal.  606-615,  30  Pac.  780,  BALL  v.  KEHL. 

Burden  of  Proving  Unintermpted  User  of  water  with  knowledge 
of  owner  is  on  party  claiming  prescriptive  right. 

Distinguished  in  Alper  v.  Tormey,  7  Cal.  App.  11,  93  Pac.  404,  hold- 
ing where  use  of  casement  was  open,  notorious  and  peaceable,  with 
acquiescence  of  defendants,  but  claimed  to  be  license,  only  question  of 
prescriptive  right  was  one  of  fact  not  depending  on  burden  of  proof. 

Use  of  Water  by  Permission  of  Owner  is  not  adverse. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  26,  holding  defendant's 
use  of  water  not  adverse  until  it  became  injurious  to  plaintiff  and 
amounted  to  actionable  invasion  of  his  rights. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  720,  730. 

95  Oal.  616-626,  30  Pac.  783,  19  L.  B.  A.  92,  SOXJTHEBN  PAO.  B.  B. 

CO.  v.  DurouB. 

Waters  Collecting  by  Seepage  ftom  Swampy  Oronnd  into  pool,  not 
fed  by  any  stream,  are  not  subject  to  appropriation  nor  can  they  be 
acquired  by  adverse  user. 

Beaffirmed  in  Dickey  v.  Maddux,  48  Wash.  414,  93  Pac.  1091.    ' 
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Subterranean  Waters  not  Bimning  Throngh  channel  are  part  of  soil 
and  are  owned  where  the  soil  is  and  are  not  subject  to  appropriation. 

Approved  in  Fayter  v.  North,  30  Utah,  186,  83  Pac.  753,  6  L.  R.  A. 
(n.  8.)  410,  following  rule;  Western  Md.  B.  Co.  t.  Martin,  110  Md. 
566,  73  Atl.  272,  holding  one  could  not  be  held  liable  for  diversion  of 
underground  water  without  showing  such  water  was  accustomed  to 
flow  in  uniform  direction;  Gagnon  v.  French  Lick  Springs  etc.  Co*, 
163  Ind.  696,  72  N.  £.  852,  holding  same  rules  apply  to  underground 
streams  as  to  surface  streams. 

Disapproved  in  Le  Quime  v.  Chambers,  15  Idaho,  413,  98  Pac.  417, 
21  L.  B.  A.  (n.  8.)  Z6,  holding  seepage  and  percolating  waters  subject 
to  appropriation. 

Ko  Action  will  Lie  for  Injnriee  caused  by  cutting  off  subterranean 
waters  percolating  soil  or  running  through  unknown  channels  and 
without  distinct  or  defined  course. 

Approved  in  Miller  v.  Black  Bock  etc.  Co.,  99  Va.  757,  86  Am.  St 
Bep.  924,  40  S.  E.  30,  following  rule;  dissenting  opinion  in  Hathorn 
V.  Natural  Carbonic  Gas  Co.,  194  N.  T.  352,  128  Am.  St.  Bep.  555,  87 
N.  E.  514,  23  L.  B.  A.  (n.  s.)  436,  majority  holding  owner  pumping 
excessive  amount  of  gas  producing  water  from  its  wells,  for  purpose 
of  marketing  gas,  and  letting  water  run  to  waste,  to  detriment  of 
neighboring  wells,  would  be  enjoined. 

I^and  Owner's  Bight  in  Percolating  Waters.  See  note,  99  Am.  St. 
Bep.  69. 

Appropriation  of  Percolating  Waters  on  public  lands.  See  notes, 
80  L.  B.  A.  186,  187;  21  L.  B.  A.  (n.  s.)  77. 

Correlatiye  Blgbts  In  Percolating  Water.  See  notes,  64  L.  B.  A. 
236;  23  L.  B.  A.  (n.  s.)  331. 

Where  Finding  of  Certain  Fact  necessarily  controls  judgment,  fail- 
ure to  find  on  other  issues  does  not  constitute  reversible  error. 

Approved  in  Downing  v.  Donegan,  1  Cal.  App.  712,  82  Pac.  1112,^ 
holding  failure  to  find  on  equitable  defense  to  action  on  note  did  not 
invalidate  judgment,  when  it  did  not  appear  by  statement  that  any 
evidence  was  submitted  on  such  issue. 

Miscellaneous. — Cited  in  Quinlan  v.  Calvert,  31  Mont.  119,  77  Pae. 
430. 

95  Oal.  626-029,  30  Pac.  789,  17  L.  B.  A.  207,  OHUBCH  ▼.  SHANK- 
UN. 

Where  Parties  to  Contract  Fix  upon  Umpire  and  agree  to  abide  by 
his  decision,  neither  can,  without  consent  of  other,  withdraw  question 
from  umpire  and  submit  it  to  court  or  jury. 

Approved  in  Mackenzie  v.  Minis,  132  Ga.  329,  63  S.  E.  903,  23  L. 
B.  A.  (n.  s.)  1003,  holding  where  employee  entered  into  contract  for 
services  for  three  years  as  gardener  and  agreed  to  perform  services 
to  satisfaction  of  employer,  he  was  subject  to  be  discharged  when- 
ever employer  became  dissatisfied,  regardless  of  grounde  therefor; 
Hollingsworth  v.  Colthurst,  78  Kan.  457,  130  Am.  St.  Bep.  382,  96  Pac. 
851,  holding  requirement  in  contract  that  abstract  showing  satisfac- 
tory title  be  furnished  meant  that  vendee  must  be  satisfied;  Mulcahy 
v.  Dieudonne,  103  Minn.  358,  115  ^N.  W.  639,  holding  under  agree- 
ment for  sale  of  machine  to  work  satisfactorily,  upon  failure  to  so 
work  purchaser  need  not  return  it,  but  need  only  notify  vendor  that 
it  does  not  work  satisfactorily  and  decline  to  accept  it;  Thurman  v. 
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Omaha,  64  Neb.  494,  90  N.  W.  254,  where  contract  made  opinion  of 
purchaser's  legal  adviser  conclusive,  such  opinion  was  binding  when 
not  palpably  at  variance  with  plain  principles  of  law. 

Distinguished  in  Marlow  v.  Southern  Pacific  Co.,  151  Cal.  386,  121 
Am.  St.  Bep.  127,  90  Pac.  929,  holding  agents  of  railroad  were  not 
absolute  arbiters  as  to  identity  of  passenger  under  terms  of  ticket. 

Wliat  Constitutes  ''Satisfactory  Title"  within  requirement  of  agree- 
ment relating  to  land.    See  note,  18  L.  B.  A.  (n.  s.)  741. 

Effect  of  Judgment  in  Action  Against  Part  of  obligors  on  joint  or 
joint  an4  several  contract  upon  liability  of  others.  See  note,  43  L. 
B.  A.  219. 

95  OaL  630-636,  30  Pac.  786,  aiNDEBT  ▼.  QBEEN. 

Oonrt  Should  Show  Great  Liberality  in  allowing  amendments  to 
pleadings  so  as  to  allow  party  to  properly  present  his  course  of  action 
or  defense. 

Approved  in  Link  v.  Jar  vis  (Cal.),  3d  Pac.  207,  following  rule; 
Bergerow  v.  Parker,  4  Cal,  App.  172,  87  Pac.  249,  allowing  unverified 
answer  to  verified  complaint  to  be  amended  on  motion  for  judgment 
on  pleadings;  Hibernia  Sav.  etc.  Society  v.  Laidlaw,  4  Cal.  App.  628, 
88  Pac.  731,  holding  amendment  to  answer  setting  up  new  defense 
properly  allowed  after  sustaining  of  demurrer  to  original  answer; 
Bose  V.  Doe,  4  Cal.  App.  685,  89  Pac.  137,  holding  court  properly 
allowed  defendant  to  amend  answer  by  setting  up  new  defenses  after 
denial  of  motion  for  nonsuit. 

Party  Sued  on  Written  Agreement  can  Show  by  parol  that  sub- 
sequent written  agreement  was  executed  upon  consideration  former 
agreement  should  be  canceled  and  all  claims  thereunder  waived. 

Approved  in  Pearsall  v.  Henry,  153  Cal.  316,  95  Pac.  160,  following 
rule;  Bradley  v.  Bush,  11  Cal.  App.  293,  104  Pac.  847,  admitting  parol 
evidence  in  action  on  notes  to  show  agreement  between  defendant  and 
plaintiffs  agent  as  to  surrender  of  notes. 

In  Action  upon  Written  Agreement^  parol  agreement  which  formed 
its  consideration  may  be  shown. 

Approved  in  O'Brien  v.  Garibaldi,  15  Cal.  App.  524,  115  Pac.  252, 
holding  evidence  tending  to  show  consideration  for  acceptance  of 
order  could  not  have  effect  to  modify  or  vary  terms  and  conditions 
expressed  in  order  on  which  acceptance  was  based;  Heskelt  v.  Border 
Queen  Mill  etc.  Co.,  80  Kan.  359,  105  Pac.  433,  holding  incomplete 
memorandum  of  agreement  could  be  completed  by  parol  evidence  so  as 
to  show  all  terms;  Burns  v.  Loftus,  32  Nev.  69,  104  Pac.  248,  holding 
consideration  for  lease  could  be  shown  by  parol  in  addition  to,  or 
contradiction  of,  consideration  stated  in  instrument. 

Distinguished  in  Germain  Fruit  Co.  v.  Armsby  Co.,  153  Cal.  595,  96 
Pac.  322,  parol  evidence  inadmissible  to  introduce  into  written  contract 
for  sale  of  fruit  term  warranting  quality;  Pierce  v.  Edwards,  150  Cal. 
654,  89  Pac.  602,  holding  written  contract  could  not  be  varied  by 
contemporaneous  oral  understanding  whose  terms  did  not  agree 
with  those  of  contract;  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10 
Cal.  App.  753,  103  Pac.  940,  parol  evidence  inadmissible  to  vary  terms 
of  written  option  by  proof  of  oral  agreement  defendant  should  have 
one  year  from  past  date  fixed  in  which  to  accept  same  in  writing; 
Dodd  V.  Pasch,  5  Cal.  App.  689,  91  Pac.  167,  holding  parol  evidence  in- 
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admissible  to  rtnj  terms  of  lease  by  showing  lease  from  month  to 
month. 

95  OaL  640^-644,  30  Pac.  791,  PEOPIiE  v.  CKOYTXSKL 

Iiangnage  of  Tbreatening  Letter  must  be  Adapted  to  imply  one  or 
more  of  threats  mentioned  in  section  519,  Penal  Code,  or  no  offense 
is  committed. 

Approved  in  Schultz  v.  State,  135  Wis.  64§,  114  N.  W.  507,  holding  , 
threat  to  defame  not  in  contravention  of  Statutes  of  1898,  section 
4380. 

Wluit  QODfltitatM  Eztradltioii.  See  note,  115  Am.  St.  Bep.  460, 
474. 

96  Oal.  644-646^  30  Pac  796,  SELLIGK  T.  DE  CABIiOW. 

Ck«t  Bill  Piled  Before  Filing  of  Findings  and  entry  of  judgment  is 
filed  before  time  authorized  by  law  and  should  be  stricken  out. 

Approved  in  State  v.  District  Court,  33  Mont.  533,  85  Pac.  368, 
striking  out  memorandum  of  costs  when  other  party  was  not  given 
statutory  notice  of  its  filing;  Smith  v.  Alford,  31  Utah,  352,  88  Pac. 
18,  holding  plaintiff's  objection  to  defendant's  cost  bill  filed  before 
findings  were  made  by  court,  but  after  special  findings  by  jury,  waived 
objection  to  time  of  filing. 

96  Gal.  660-651,  30  Pac.  800,  8ACHSE  v.  AUBUBN. 

In  Action  to  Foreclose  Mechanic's  Lien,  decree  ordering  sale  will 
not  be  reversed  because  it  does  not  appear  that  finding  was  made  that 
land  directed  to  be  sold  was  necessary  for  convenient  use  of  building. 

Eeaffirmed  in  Newell  v.  Brill,  2  Cal.  App.  64,  83  Pac  77. 

Extent  of  Land  to  Which  Mechanic's  Lien  will  attach.  See  note, 
26  L.  B.  A.  (n.  s.)  838. 

96  Oal.  662-664,  30  Pac.  762,  WXLLIAMSGK  t.  GUMMXKGS  ETG. 
DBILLGG. 

Negligence  or  Inadvertence  of  Attorney  as  ground  for  relief  from 
judgment.    See  note,  80  Am.  St.  Bep.  265. 

96  Gal.  664-666,  30  Pac.  796,  PEOPLE  ▼.  AH  SING. 

Information  Charging  Defendant  With  Taking  of  property  by  force 
from  person  of  prosecutor,  against  his  will,  and  that  property  was 
his,  sufficiently  shows  possession  of  property  by  him,  and  states  facts 
constituting  crime  of  robbery. 

Approved  in  People  v.  Howard,  3  Cal.  App.  37,  84  Pac.  462,  holding 
information  for  robbery  need  not  state  assault  was  made,  nor  kind 
of  fear  produced;  People  v.  Cleary,  1  Cal.  App.  53,  81  Pac.  754,  holding 
defective  indictment  for  robbery  which  did  not  allege  property  taken 
belonged  to  someone  other  than  defendant;  State  v.  Fordham,  13  N. 
D.  500,  101  N.  W.  889,  upholding  indictment  for  robbery  charging 
defendant  "unlawfully,  wrongfully,  and  feloniously  did  take  and  carry 

away,"  etc. 

Necessity  of  Qualifying  by  Beference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omnibus," 
without  that  qualification.     See  note,  29  L.  B.  A.  (n.  s.)  682. 

96  Gal.  657-660,  30  Pac.  797,  PEOPLE  V.  AH  SING. 

Perjury  cannot  be  Gommltted  unless  false  testimony  was  material  to 
issue. 
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Approved  in  McClelland  v.  People,  49  Colo.  544,  113  Pae.  ft42,  32  L. 
R.  A.  (n.  8.)  1069,  following  rule. 

95  Cal.  66&-671,  29  Am.  St  Bep.  166,  30  Pac.  800,  17  la.  B.  A.  626^ 
PEOPIiE  ▼.  LEE  KONa. 

"Wliere  Criminal  Besnlt  of  Attempt  is  not  accomplished  simply  be- 
cause of  obstruction  in  way  of  thing  to  be  operated  on,  and  these 
facts  are  unknown  to  aggressor  at  time,  criminal  attempt  is  com- 
mitted. 

Approved  in  People  v.  Piercy,  16  Cal.  App.  15,  116  Pae.  322,  hold- 
ing that  accused  was  thwarted  in  attempt  to  kill  before  he  committed 
actual  violence  was  no  defense,  where,  when  he  made  attempt, 
he  had  ability  to  execute  attempt. 

What  Amounts  to  Attempt  to  Commit  Crime.  See  note,  93  Am. 
St.  Rep.  600. 

In  Order  to  be  Onilty  of  Afliaulty  there  must  be  unlawful  attempt 
eoupled  with  present  ability  to  accomplish  act  intended. 

Approved  in  People  v.  Collins,  5  Cal.  App.  6i55,  91  Pae.  150,  uphold- 
ing information  charging  assault  with  intent  to  commit  rape  on  child; 
State  V.  Mitchell,  139  Iowa,  460,  116  N.  W.  810,  holding  indictment 
alleging  intent  to  shoot  another,  though  it  did  not  allege  gun  was 
loaded,  sufficiently  charged  ability  to  commit  felony. 

Court  will  not  Draw  Nice  Distinctiong  between  attempt  to  commit 
offense  and  assault  with  intent  to  commit  offense. 

Approved  in  State  v.  Stone,  40  Mont.  91,  105  Pae.  90,  holding  assault 
with  intent  to  commit  felony  was  different  offense  from  attempt  to 
commit  felony. 
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OaL  1-4,  81  Am.  St  Bep.  171,  SO  Pac.  798,  OOBOOBAN  ▼• 
BENICIA. 

Municipality  is  not  Liable  for  Damages  caused  by  gatherins^  of 
surface  waters  not  running  in  natural  channel  produced  by  raising 
grade  of  street. 

Approved  in  Adams  t.  Oklahoma  City,  20  Okl.  531,  95  Pac.  980, 
following  rule. 

Distinguished  in  Hume  ▼.  Des  Moines,  146  Iowa,  028,  041,  042,  125 
N.  W.  847,  852,  holding  city  liable  for  damage  caused  by  filling  drain 
in  raising  street  grade. 

Bights  as  to  Flow  of  Surface  Water.    See  note,  21  L.  B.  A.  599. 

90  OaL  4-7,  30  Pac.  80d,  BBADINa  T.  BEADIKa. 

Particular  Acts  of  Intemperance  on  which  action  for  divorce  Is 
grounded  need  not  be  set  forth  in  complaint. 

Approved  in  Hubbell  ▼.  Hubbell,  7  Cal.  App.  005,  95  Pac.  065,  hold- 
ing complaint  alleging  cruelty  as  ground  for  divorce  sufficiently 
alleged  facts  as  against  general  demurrer. 

Drunkenness  as  Affecting  DiYoroe.    See  note,  34  L.  B.  A.  452. 

90  CaL  13-14,  30  Pac.  798,  DANIELS  y.  CHUBOH. 

Order  Befusing  Change  of  Venue  to  county  defendant  claims  to 
reside  in  will  not  be  disturbed  if  evidence  is  conflicting. 

Approved  in  Nicholson  v.  Nicholson,  10  Cal.  App,  755,  117  Pac.  1039, 
and  Bradley  v.  Davis,  150  Cal.  208,  104  Pac.  303,  both  following  rule; 
Doak  V.  Bruson,  15^  Cal.  19,  91  Pac.  1002,  holding  when  order  was 
based  on  conflicting  affidavits,  those  in  favor  of  prevailing  party 
would  be  taken  as  true. 

96  Oal.  14-17,  31  Am.  St.  Bep.  172,  80  Pac.  961,  WILLIAMS  v. 
FBESNO  OANAL  ETO.  CO. 
Where  Person  Makes  Independent  Contract  with  another  for  work 
necessarily  injurious  to  third  persons,  such  person  is  liable  for  dam- 
ages resulting  from  such  injury. 

Approved  in  Thomas  v.  Hammer  Lumber  Co.,  153  N.  C.  357,  09 
S.  E.  277,  holding  lumber  company  liable  for  injury  eaused  by  fool 
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eondition  of  right  of  way  of  private  railroad,  thougli  road  was  being 
operated  by  independent  contractor. 

Liability  for  Acts  of  Independent  Oontractor  where  injury  is  direct 
result  of  work  contracted  for.    See  note,  65  L.  R.  A.  750,  752. 

96  Oal.  17-21,  30  Pac.  837,  PEOPLE  ▼.  FAULEE. 

When  Defendant  in  Oriminal  Case  Testifles  in  his  own  behalf,  jury 
may  be  instructed  they  should  consider  position  of  defendant  and  how 
he  would  be  affected  by  verdict,  in  considering  credibility  of  his 
testimony. 

Approved  in  People  v.  Byan,  152  Cal.  368,  92  Pac.  855,  upholding 
similar  instruction. 

Bight  of  Court  to  Oantion  Jury  as  to  believing  testimony  of  accused 
in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  818,  822. 

96  Oal.  21-33v  30  Pac.  957,  LOOSE  ▼.  MOULTOK. 

Deed  Abeolute  on  Face  may  be  Shown  by  parol  evidence  to  be 
mortgage. 

Beaffirmed  in  Wagg  ▼.  Herbert,  19  Okl.  562,  92  Pac  264. 

96  Oal.  33-38,  80  Pac  839,  8TIKCHFIELD  ▼.  aiLLI& 

Location  of  AUnlng  Claim.    See  note,  T  L.  B.  A.  (n.  s.)  784. 
Veins  DiteiMCting,  Crossing,  or  Uniting.    See  note,  50  L.  B.  A.  211. 

96  Cal.  47--53,  SO  Pac  967,  COUNTT  OF  SAN  JOAQXHN  t.  BXJDD. 

Board  of  SnperTisors  has  Ezclnsive  Power  to  assign  rooms  of  court- 
house among  county  officers. 

Beaffirmed  in  Werts  v.  Feagle,  83  S.  C.  136,  65  S.  E.  229. 

Power  of  Courts  to  Provide  Necessary  Places  and  equipment  for 
their  business.    See  note,  22  L.  B.  A.  399. 

96  Oal.  53-61,  31  Am.  8L  Bep.  175,  80  Pac  1020,  MAHONET  ▼. 
BO8TWI0K. 

Intention  That  Deed  Absolute  in  Form  should  operate  as  mortgage 
must  be  shown  by  satisfactory  proof. 

Approved  in  Title  Insurance  etc  Co.  v.  IngersoU,  158  Cal.  484,  111 
Pac.  36i,  upholding  finding  of  trial  court  on  conflicting  evidence  estab- 
lishing parol  trust;  Fagan  v.  Lentz,  156  Cal.  686,  105  Pac.  953,  refus- 
ing to  disturb  finding  on  conflicting  evidence  that  deed  given  without 
consideration  was  not  intended  to  be  gift;  Couts  t.  Winston,  153  Cal. 
688,  689,  96  Pac.  358,  and  Wadleigh  v.  Phelps,  149  Cal.  637,  87  Pac. 
98,  both  holding  finding  on  conflicting  evidence  deed  was  mortgage 
would  not  be  disturbed  on  appeal;  Blair  v.  Squire  (Cal.),  59  Pac  212, 
and  Peres  v.  Crocker  (Cal.),  47  Pac.  930,  both  upholding  finding  that 
deed  absolute  on  face  was  not  intended  as  mortgage;  Meeker  v. 
Shuster  (Cal.),  47  Pac.  582,  holding  deed  absolute  on  face  to  be 
mortgage. 

Decision  of  Trial  Court  on  Conflicting  Evidenoe  that  deed  absolute 
on  face  is  mortgage  will  not  be  disturbed  on  appeal. 

Beaffirmed  in  Stuart  v.  Hauser,  9  Idaho,  71,  72  Pac.  725. 

Before  Grantor  by  Deed  Absolute  Intended  as  mortgage  can  compel 
reconveyance,  he  must  pay  all  indebtedness  due  grantee  pursuant  to 
agreement  for  reconveyance. 

Approved  in  Merchants'  State  Bk.  v.  Tufts,  14  N.  D.  245,  116  Am. 
St.  Rep.  6&2,  103  N.  W.  762,  holding  grantor  bound  to  pay  advance- 
ments subsequent  to  deed;  when  deed  was  intended  to  secure  them. 
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Iffazim  Tliat  He  W1m>  Seeks  Bqnity  must  do  equity  applies  only  to 
matters  growing  out  of  same  transaction. 

Approved  in  Peters  ▼.  Case,  62  W.  Va.  40,  57  S.  E.  736,  13  L.  B.  A. 
(n.  s.)  408,  holding  cross-bill  praying  affirmative  relief  must  be  eon- 
fined  to  matters  stated  in  original  bill. 

Ziiability  of  Mortgagee  in  PoseeBSioii.    See  note,  85  Am.  St.  Bep.  i98. 

96  Cal.  61-67,  30  Pac.  962,  BIAZE  v.  GOBDON. 

Before  Batification  of  Act  of  Agent  outside  his  authority  can  be  in- 
*  ferred,  knowledge  by  principal  of  terms  of  act  must  be  shown. 

Approved  in  Ballard  v.  Nye  (Cal.),  69  Pac.  483,  holding  receipt 
without  inquiry  of  part  of  insurance  money,  from  one  who  had  pre- 
tended to  act  aa  plaintiff's  agent,  without  notice  or  knowledge  he  had 
80  acted,  was  not  ratification  of  his  acts. 

When  Broker  is  Employed  to  Find  ParchMer,  but  owner  withdraws 
property  from  sale  within  life  of  contract,  broker  ie  entitled  to  re- 
cover for  services  performed  in  effort  to  find  purchaser  though  none 
was  in  fact  found. 

Approved  in  Breen  y.  Boy,  8  Cal.  App.  479,  97  Pac.  172,  holding 
broker  entitled  to  recover  for  services  performed  in  good  faith  when 
principal  withdrew  contract  within  time  limited  on  promise  to  pay 
for  services  rendered;  Yoder  v.  Bandol,  16  Okl.  310,  83  Pac.  538,  3 
L.  B.  A.  (n.  8.)  576,  holding  broker  entitled  to  commission  for  pur- 
chaser procured  though  purchaser  refused  to  complete  contract  be- 
cause of  defect  in  vendor's  title. 

Performance  by  Beal  Estate  Broker  of  Contract  to  find  purchaser 
or  effect  exchange^    See  note,  44  L.  B.  A.  618. 

96  Cal  67-73,  30  Pac  966,  aBEEN  ▼.  THOBNTOK. 

Account  Stated  may  be  Beopened  in  equity  if  vitiated  by  fraud  or 
mistake. 

Approved  in  Vance  v.  Supreme  Lodge  Frat.  Brotherhood,  15  Cal. 
App.  182,  114  Pac  S5,  and  Clarkson  v.  Hoyt  (Cal.),  36  Pac..384|  both 
reaffirming  rule. 

96  Cal.  73-83,  30  Pac  1024,  SBHTH  T.  DOBK. 

Pleading  may  be  Amended  by  Inserting  aLgnatnre  of  attorney. 

Approved  in  Canadian  Bank  of  Commerce  v.  Leale,  14  Cal.  App. 
309,  111  Pac.  760,  holding  unsigned  complaint  could  be  amended  by 
adding  signature. 

In  Action  by  Stockholder  to  Set  Aside  Sale  of  corporate  property 
on  ground  of  fraud,  allegation  that  demand  on  corporation  to  insti- 
tute action  would  have  been  useless  dispenses  with  necessity  for  such 
demand,  when  answer  shows  such  demand  would  have  been  useless. 

Approved  in  Way  v.  Shaver,  2  Cal.  App.  653,  84  Pac.  284,  holding  in 
action  by  creditor  as  beneficiary  to  enforce  trust,  where  complaint 
failed  to  aver  trustee  refused  to  execute  trust,  answer  showing  de- 
mand for  execution  would  have  been  useless  supplied  deficiency  in 
complaint. 

Distinguished  in  Elliott  v.  Puget  Sound  Wood  Products  Co.,  52 
Wash.  641,  101  Pac.  230,  holding  bill  by  one  or  more  stockholders  of 
corporation  could  not  be  maintained  in  behalf  of  general  body  when 
it  did  not  show  plaintiffs  had  exhausted  every  means  of  putting  cor- 
poration into  motion. 

U  Cal.  Notes— 6a 
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Actions  liy  Stockholders  in  Behslf  of  Corporations.  Bee  note,  97 
Am.  6t  Bep.  34,  43. 

06  CaL  84-92,  SI  Am.  St.  Bep.  181,  80  Pac.  1016,  21  L.  B.  A.  406, 
STOCKTON  8AV.  &  LOAN  SOCIETT  ▼.  OIDDINOS. 

Liability  of  Surety  cannot  be  Oreater  than  that  of  principal. 

Beaffirmed  in  Menzel  v.  Primm,  6  Cal.  App.  212,  91  Pac.  757. 

In  Action  on  Note  Surety  cannot  Counterclaim  damages  for  breach 
of  warranty  of  machine  for  which  note  was  given,  when  not  party 
to  warranty. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App.  432, 
114  Pac.  1029,  holding  unaccepted  check  on  bank  could  not  be  counter- 
claimed  in  action  by  receiver  of  bank  on  defendant's  note  to  bank. 

Surety  on  Note  may  Avail  Himself  of  defense  of  failure  of  consid- 
eration and  of  fact   sale  for  which  given  had  been  rescinded. 

Approved  in  City  Nat.  Bk.  of  Columbus  ▼.  Jordan,  139  Iowa,  509, 
117  N.  W.  762,  holding  fraud  in  inducing  principal  to  execute  note 
was  defense  in  action  against  surety. 

Bight  of  Surety  or  Principal  to  Interpose  independent  cause  of  ac- 
tion in  favor  of  latter  as  defense  or  counterclaim.  See  note,  18  L. 
B.  A.  (n.  8.)  602. 

96  CaL  95-100,  30  Pac  1027,  JONES  ▼.  DUBBEB. 

Waiver  of  Prior  Breach  of  Conditions  in  lease  doee  not  preclude 
right  of  lessor  to  action  on  subsequent  breaches. 

Approved  in  German-American  Sav.  Bank  v.  Gollner,  155  Cal.  689, 
102  Pac.  934,  24  L.  B.  A.  (n.  s.)  1066,  holding  waiver  of  stipulation 
in  lease  against  assignment  did  not  have  effect  to  free  leasehold 
estate  from  other  conditions  of  lease.. 

Effect  of  License  to  Copunit  Breach  of  Satisfaction  where  property 
levied  on  proves  exempt  or  to  belong  to  a  third  person.  See  note,  11 
L.  B.  A.  (n.  s.)  405. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  64. 

96  Cal.  100-102,  30  Pac.  1016,  WHITTAKEB  v.  COtTNTY  OF  TUOL- 
UMNE. 

State  and  Its  Political  Subdivisions  cannot  be  sued  except  as  spe- 
cially authorized  by  statute. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  806,  91  Pac.  744,  holding  property  of  district  agricultural  associa- 
tion not  subject  to  execution. 

96  CaL  102-106,  31  Ani.  St.  Bep.  189,  30  Pac.  1106,  BBADFOBD  v. 
PABKHUBST. 

Where  Purchaser  is  in  Default  in  Payments  on  contract  where  time 
is  of  essence,  he  cannot  recover  back  purchase  money  paid. 

Reaffirmed  in  Poheim  v.  Meyers,  9  Cal.  App,  37,  98  Pac.  67. 

Fact  That  Contract  for  Sale  of  Land  was  signed  by  vendor  alone 
does  not  entitle  purchaser  to  recover  back  money  paid  thereunder, 
regardless  of  whether  contract  could  not  have  been  enforced  against 
purchaser. 

Approved  in  Cununins  v.  Beavers,  103  Va.  237,  106  Am.  St.  Bep. 
881,  48  S.  E.  893,  holding  option  to  purchase  land  based  on  valuable 
consideration  could  be  specifically  enforced. 
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06  Cal.  106-112,  81  Am.  St.  Bep.  192,  80  Pmc.  1022,  MOFFATT  T. 
BXTIiSON. 

Homestaadfl  on  Pablic  Lands.    See  note,  100  Am.  St.  Bep.  645. 

06  CaL  118-117,  80  Pac.  1104,  IN  BE  WESTEBFIELD. 

Upon  Appeal  from  Order  Denying  Neiw  Trial,  errors  apparent  on 
face  of  jndgment-roll  eannot  be  considered. 

Approved  in  People's  Home  Say.  Bank  ▼.  Bauer,  2  Cal.  App.  451, 
84  Pac.  332,  holding  on  appeal  from  order  denying  new  trial,  ques- 
tion that  findings  did  not  support  judgment  could  not  be  raised; 
Sprigg  y.  Barber  (Gal.);  54  Pac.  900,  order  denying  new  trial  could 
not  be  reyiewed  where  statement  contained  no  specification  of  errors 
relied  on. 

96  OaL  117-118,  80  Pac.  1010,  aOIJ>BEBa  v.  THOMPSON. 

Swamp  Landa  Which  have  Become  Fit  for  cultivation  before  appli- 
cation to  purchase  can  be  sold  only  to  actual  settlers. 

Approved  in  Boggs  v.  Ganeard,  148  Gal.  717,  84  Pac.  198,  holding 
void  sale  of  swamp  land  to  party  not  actual  settler  which  had  been 
reclaimed  by  settler  thereon. 

06  CaL  110-125,  81  Pac.  8,  BUOKLET  ▼.  SITPEBIOB  OOUBT. 

On  Appeal  Begularly  Taken  from  Justice's  Court,  superior  court  has 
jurisdiction  for  any  and  all  purposes. 

Distinguished  in  Maxson  v.  Superior  Gourt  (Gal.),  54  Pac.  521,  hold- 
ing superior  court  on  reversing  case  appealed  from  justice's  court  had 
no  jurisdiction  to  remand  case  to  justice. 

Action  of  Court  Within  Its  Jurisdiction,  though  entirely  without 
authority  of  law,  will  not  be  reviewed  on  certiorari. 

Approved  in  People  y.  Ham  Tong,  155  Gal.  581,  132  Am.  St.  Bep. 
110,  102  Pac.  264,  24  L.  B.  A.  (n.  s.)  481,  holding  error  in  decision  of 
matter  of  which  court  had  jurisdiction  did  not  render  judgment  void; 
Budd  v.  Superior  Gourt,  14  Gal.  App.  258,  111  Pac.  629,  holding  pro- 
hibition did  not  lie  to  prevent  superior  court  from  proceeding  with 
trial  of  justice's  court  appeal  of  which  it  had  jurisdiction,  when  sure- 
ties on  appeal  bond  had  failed  to  justify  on  notice;  Thomas  v.  Haw- 
kins, 12  Gal.  App.  329,  107  Pac.  579,  holding  certiorari  did  not  lie  to 
review  dismissal  of  justice's  court  appeal  when  no  undertaking  was 
filed;  Bergevin  v.  Wood,  11  Gal.  App.  645,  105  Pac.  936,  holding  cer- 
tiorari did  not  lie  to  review  dismissal  of  appeal  from  justice's  court 
when  insufficient  undertaking  was  filed;  Dahlgren  v.  Superior  Gourt, 
8  Gal.  App.  625,  627,  97  Pac.  682,  683,  holding  appointment  of  stranger 
as  special  administrator  of  estate  of  deceased  person  instead  of 
daughter  who  had  applied  therefor  could  not  be  reviewed  on  certiorari. 

Erroneous  Dismissal  of  Appeal  from  justice's  court  to  superior  court 
cannot  be  reviewed  on  certiorari. 

Approved  in  McGowan  v.  Superior  Gourt,  13  Gal.  App.  153,  154,  109 
Pac.  35,  36,  Rabin  v.  Pierce,  10  Gal.  App.  736,  103  Pac.  772,  and  An- 
drews y.  Gook,  28  Nev.  269,  270,  271,  81  Pac.  304,  all  following  rule; 
Olcese  y.  Justice's  Gourt,  156  Gal.  86,  103  Pac.  318,  holding  certiorari 
did  not  lie  to  review  judgment  of  justice's  court  affirmed  on  appeal 
by  superior  court. 

Overruled  in  Kraker  v.  Superior  Gourt,  15  Gal.  App.  653,  115  Pac. 
664^  and  Golden  Gate  Tile  Go.  y.  Superior  Gourt^  159  Gal.  476,  479, 
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481,  114  Pae.  979,  980,  981,  both  holding  mandamus  lay  to  compel 
court  to  proceed  with  trial  of  jhstice's  court  appeal  improperly  dis- 
missed. 

06  Oal.  126-140,  SO  Pmc.  1116,  PEOPLE  ▼.  WONG  ABK. 

Statements  of  Injured  Party  Made  after  act,  not  in  presence  of 
defendant,  nor  made  as  dying  declarations,  are  inadmissible  against 
accused. 

Approved  in  Murphy  y.  Board  of  Police  Pension  etc.  Commrs.,  2 
Gal.  App.  469,  83  Pac.  577,  statement  of  injured  person  as  to  what 
was  matter  with  him,  made  after  alleged  assailant  was  out  of  sight, 
was  hearsay;  People  y.  Brown,  15  Cal.  App.  400,  114  Pac.  1006,  hold- 
ing question  calling  for  narrative  of  past  event  as  to  conduct  of  de- 
ceased not  in  presence  of  defendant  was  properly  excluded;  State  v. 
Foley,  113  La.  59,  104  Am.  St.  Rep.  495,  36  So.  887,  holding  statement 
made  by  deceased  very  soon  after  shooting  to  be  part  of  res  gestae; 
State  v.  Eapelino,  20  S.  D.  595,  108  N.  W.  337,  holding  heated  dis- 
cussions taking  place  immediately  before  commission  of  crime,  but 
not  in  presence  of  accused,  Were  not  admissible  as  part  of  res  gestae. 

Jurisdiction  of  Court  Gomes  from  Source  of  power  above  and  be- 
yond legislature,  and  court  can  only  be  deprived  of  it  by  power  from 
whence  it  came. 

Approved  in  Grangers'  Bank  v.  Superior  Court  (Cal.),  33  Pac.  1097, 
holding  prohibition  lay  to  prevent  court  from  entertaining  action  for 
recovery  of  real  estate  outside  county,  though  accounting  was  also 
asked,  and  various  proceedings  had  already  been  taken  without  ques< 
tion  as  to  jurisdiction. 

96  OaL  140-152,  31  Pac.  10,  17  L.  B.  A.  301,  SAN  F&AKOISOO  T» 
WESTERN  UNION  TEL.  00. 

State  Tax  on  Federal  Franchise  of  Western  Union  Telegraph  Com- 
pany is  void. 

Approved  in  Western  Union  Tel.  Co.  v.  Yisalia,  149  Cal.  745,  87 
Pac.  1023,  Western  Union  Tel.  Co.  v.  Lakin,  53  Wash.  329,  101  Pac. 
1096,  and  Sunset  Telephone  etc.  Co.  v.  Pomona,  164  Fed.  571,  all  re- 
affirming rule. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Los  Angeles,  160  Cal. 
128,  116  Pac.  566,  and  Western  Union  Tel.  Co.  v.  Hopkins,  160  Cal. 
114,  116  Pae.  560,  both  upholding  tax  assessment  on  state  franchise 
of  telegraph  company  in  streets  of  Los  Angeles;  Williams  v.  City  of 
Talladega,  164  Ala.  643,  51  So.  332,  holding  foreign  telegraph  com- 
pany operating  lines  along  post  roads  subject  to  tax  on  intrastate 
business. 

Taxation  of  Franchises.    See  note,  131  Am.  St.  Rep.  881. 

Power  of  States  to  Control  or  Impose  burdens  upon  interstate  tele- 
graph and  telephone  companies.     See  note,  24  L.  R.  A.  162. 

Taxation  of  Corporate  Franchises.    See  note,  57  L.  R.  A.  56,  83,  92. 

Corporate  Taxation  and  the  Commerce  Clause.  See  note,  60  L.  R. 
A.  686. 

06  Cal.  155-160,  31  Am.  St.  Bep.  198,  30  Pac.  1118,  WARD  ▼.  IdLAB- 


Salary  Attached  to  Office  is  Incident  to  legal  title. 
Approved  in  Bannerman  v.  Boyle,  160  Cal.  199,  116  Pac.  732,  hold- 
ing de  facto  officer  could  not  compel  payment  of  salary  to  him;  Tan- 
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ner  ▼.  Edwards,  31  Utah,  86,  120  Am.  St.  Bep.  919,  86  Pae.  766,  hold- 
ing state  officer  entitled  to  salary  for  portion  of  term  for  which  he 
was  commissioned  though  he  had  not  personally  assumed  charge  of 
office  and  compensation  had  been  paid  to  de  facto  incumbent. 

Distinguished  in  Merkley  v.  Williams,  3  Cal.  App.  273,  84  Pac.  1017, 
holding  successful  contestant  of  election  was  entitled  only  to  receive 
salary  for  remainder  of  term;  Bergerou  v.  Parker,  4  Cal.  App.  175, 
87  Pac.  250,  confinement  of  officer  in  jail  for  more  than  three  months 
did  not  deprive  him  of  right  to  salary  for  period  of  confinement 
when  no  one  was  appointed  to  discharge  duties  during  such  period. 

Disapproved  in  dissenting  opinion  in  Bees  v.  Minneapolis,  105  Minn. 
248,  117  N.  W.  433,  majority  upholding  finding  that  mayor  did  not 
intend  to  suspend  policeman  from  duty  without  pay. 

Becovery  of  Salary  by  Offlcer  Wrongfully  Bemovod.  See  note,  90 
Am.  St.  Bep.  421. 

96  Oal.  160-162,  31  Pac.  14,  HABVET  T.  DALB. 

Bule  of  Oaveat  Emptor  Applies  to  Purchaser  of  bonds  of  water 
company. 

Approved  in  O'SulHvan  v.  Griffith,  153  Cal.  506,  96  Pac.  875,  hold- 
ing fact  that  franchise  was  void  was  no  defense  to  action  for  price 
of  its  transfer. 

96  Oal.  166-171,  31  Pac.  16,  PEOPLE  v.  SWIPT. 

Equitable  Title  Under  Oertificate  of  Purchase  in  hands  of  assignee 
is  vitiated  by  fraud  of  assignor  in  its  procurement. 

Beaffirmed  in  Miller  v.  Engle,  3  Cal.  App.  334,  85  Pac.  162. 

96  Oal.  171-182,  31  Pac.  45,  PEOPLE  ▼.  O'BBIEN. 

Fraudulent  Purpose  is  not  Essential  to  crime  of  altering  public 
records. 

Approved  in  People  v.  Tomalty,  14  Cal.  App.  229,  230,  232,  111  Pac. 
615,  516,  following  rule;  People  v.  Wolfrom,  15  Cal.  736,  115  Pac. 
1090,  holding  intent  to  defraud  buyer  of  mortgaged  personal  property 
not  essential  to  constitute  violation  of  section  538,  Penal  Code;  State 
V.  Keller,  8  Idaho,  706,  70  Pac.  1053,  holding  criminal  intent  need  not 
be  alleged  in  indictment  where  offense  charged  is  statutory. 

Ignorance  of  liaw  Does  not  Excuse  infringement  thereof. 

Approved  in  State  v.  Examining  &  Trial  Board,  43  Mont.  399,  117 
Pac.  80,  holding  ignorance  of  law  did  not  excuse  illegal  charge  for 
mileage  by  chief  of  police;  Skeen  v.  Craig,  31  Utah,  33,  86  Pac.  491, 
holding  ignorance  of  law  did  not  excuse  city  councilman  from  taking 
illegal  compensation. 

Indictment  for  Offense  of  Altering  public  record  is  sufficient  if  it 
sets  forth  offense  charged  in  such  manner  as  to  enable  person  of  com- 
nton  understanding  to  know  what  is  intended. 

Approved  in  People  v.  Finley,  153  Cal.  63,  94  Pac.  250,  upholding 
indictment  charging  assault  by  life  prisoner  substantially  in  language 
of  code. 

Instruction  That  Jury  Sliould  Oonsider  Position  of  defendant  testi- 
fying in  own  behalf,  and  interest  he  may  feel  in  yerdiot,  in  passing 
on  weight  of  testimony,  is  proper. 

Apx»roved  in  Lang  v.  State,  42  Fla.  601,  28  So.  857,  and  People  v. 
Byan,  152  Cal.  368,  92  Pac.  855,  both  upholding  similar  instruction; 


96  Cal.  182-213    NOTES  ON  GALIFOBNIA  BEPOBTS.  822 

Burk  V.  State,  79  Neb.  244,  112  N.  W.  574,  reversini;  judgment  of  con- 
viction on  ground  instruction  in  regard  to  testimony  of  defendant 
told  jury  they  should  consider  contradictions  of  his  testimony  in  de- 
termining its  credibility. 

Bight  of  Oonrt  to  Caution  Jury  as  to  believing  testimony  of  accused 
in  own  behalf.     See  note,  19  L.  B.  A.  (n.  s.)  818. 

Admissibility  of  EYidence  of  Otber  Orlmes.  See  notes,  106  Am.  St. 
Bep.  998;  62  L.  B.  A.  218. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  30. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14  L. 
B.  A.  (n.  s.)  700. 

What  Constitutes  Extradition.    See  note,  116  Am.  St.  Bep.  456. 

96  CaL  182-183,  31  Pac.  16,  McCOBMICK  v.  BELVIK. 

Where  Undertaking  Does  not  Befer  separately  to  either  of  two  ap- 
peals taken  on  one  notice  of  appeal  it  is  void  for  both. 

Approved  in  Estate  of  Sutro,  152  Gal.  252,  92  Pac.  488,  holding 
where  two  identical  notices  of  appeal  from  same  judgment  were  given 
on  different  days,  failure  of  undertaking  to  refer  to  either  notice 
rendered  it  void^ 

96  Call  183-188,  31  Pac.  49,  McBEAN  ▼.  BAN  BEBNABDINO. 

Provision  in  Contract  for  Sewer  That  City  shall  not  bo  liable  pre- 
vents recovery  from  city  if  assessments  do  not  meet  expense. 

Approved  in  Union  Trust  Co.  v.  State,  154  Cal.  126,  99  Pac.  187, 
24  L.  B.  A.  (n.  s.)  1111,  holding  state  not  liable  for  failure  of  agents 
to  collect  assessments  on  bonds  for  opening  city  street  authorized  by 
legislature. 

96  Oal.  202-206,  31  Pac.  2,  BUSH  ▼.  BABNETT. 

Common  Carrier  is  Presumed  Ne^^gent  upon  proof  of  injury  to  pas- 
senger. 

Approved  in  Sambuck  v.  Southern  Pac.  Co.  (Cal.),  71  Pac.  175, 
following  rule;  Dixon  v.  Pluns  (Cal.),  31  Pac.  932,  holding  where 
plaintiff  while  walking  on  sidewalk  was  injured  by  fall  of  chisel  from 
building,  prima  facie  case  of  negligence  was  established. 

Presumption  of  Negligence  from  Happening  of  accident  causing  per- 
sonal injuries.  See  notes,  113  Am.  St.  Bep.  1020,  1031;  13  L.  B.  A. 
(n.  s.)    608. 

Belation  of  Bes  Ipsa  Loqnitnr  to  burden  of  proof.  See  note,  16  L. 
B.  A.  (n.  s.)  529. 

96  Cal.  206-210,  31  Pac.  37,  DOBN  v.  BAKEB. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmontal  bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Bep.  347. 

96  Cal.  210-213,  31  Pac  38,  BUBB  v.  SAOBAMENTO  COUNTY. 

Application  by  Taxpayer  for  Writ  of  Beview  to  annul  ordor  for 
payment  of  unauthorized  claims  against  county  will  be  denied  when 
claim  has  actually  been  paid  befQre  commencement  of  action. 

Approved  in  Beagan  v.  Bahrs,  11  Cal.  App.  236,  104  Pac.  590,  deny- 
ing application  for  certiorari  to  review  order  appointing  temporary 
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saperintendent  of  street  repairs  made  five  months  after  expiration  of 
term  of  appointee. 

96  OaL  214r-217,  31  Pac.  41,  BAMELLI  ▼.  IRISH. 

Bight  of  Prior  Appropriator  of  Waters  on  public  land  will  be  recog- 
nized as  against  subsequent  purchaser  of  land  from  government. 

Approved  in  Land  v.  Johnston,  156  Cal.  256,  104  Pac.  450,  following 
rule;  Crawford  Co.  v.  Hathaway,  67  Neb.  365,  108  Am.  St.  Eep.  647, 
93  N.  W.  794,  60  L.  R.  A.  889,  holding  right  to  water  acquired  by 
appropriation  was  superior  to  that  of  riparian  proprietor  whose  right 
attached  subsequently. 

Paurty  Wlio  has  Appropriated  Waters  may  change  place  of  diversion, 
or  of  use,  or  character  of  use  if  others  are  not  injured  by  change. 

Approved  in  Barton  v.  Riverside  Water  Co.,  155  Cal.  517,  101  Pac. 
793,  23  L.  B.  A.  (n.  s.)  331,  holding  location  of  artesian  wells  sup- 
plying water  could  be  changed,  if  without  injury  to  others;  Anderson 
v.  Bassman,  140  Fed.  23,  holding  whether  appropriation  took  place  in 
California  or  in  Nevada,  for  use  in  Nevada,  did  not  affect  appropria- 
tor's  right;  Hard  v.  Boise  City  Irr.  etc.  Co.,  9  Idaho,  598,  76  Pac.  333, 
65  L.  B.  A.  407,  holding  owner  of  property  right  in  water  of  ditch 
eould  transfer  it  for  use  on  other  lands. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  678. 

Change  of  Use  or  Ohaonel  of  Water  Appropriated.  See  note,  30  L. 
B.  A.  385. 

96  OaL  218-222,  31  Pac.  42,  SHEPLAB  v.  OB£EN. 

Where  Vendee  Enters  Under  Contract  of  purchase  and  makes  im- 
provements, commencement  of  action  to  quiet  title  by  vendor  is  re- 
pudiation of  contract,  and  entitles  vend'Ce  to  bring  suit  for  specific 
performance  without  tender  of  purchase  money. 

Approved  in  Stanton  v.  Singleton  (Cal.),  54  Pac.  589,  holding  re- 
fusal to  allow  party  to  option  contract  to  perform  conditions,  and 
repudiation  prior  to  expiration  of  option,  released  holder  from  tender 
of  purchase  price  as  condition  to  suit  for  specific  performance. 

96  Cal.  223-227,  31  Pac.  1,  DEKI8  v.  VELATI. 

To  Constitnte  Delivery  of  Deed,  Grantor  must  devest  himself  of  all 
I^ower  and  dominion  over  it. 

Approved  in  Follmer  v.  Bohrer,  158  Cal.  758,  112  Pac.  546,  uphold- 
ing finding  that  deed  was  delivered;  Drinkwater  v.  Hollar,  6  Cal.  App. 
121,  91  Pac.  666,  holding  tradition  of  deed  without  consent  of  grantor 
was  not  delivery;  Towne  v.  Towne,  6  Cal.  App.  701,  92  Pac.  1052, 
holding  possession  of  valid  deed  by  grantee  established  delivery  in 
absence  of  evidence  to  show  no  d-elivery;  Clint  v.  Eureka  Crude  Oil 
Co.,  3  Cal.  App.  466,  86  Pac.  818,  delivery  of  deed  not  shown ^  Koester 
V.  Port  Huron  Co.,  24  S.  D.  559,  124  N.  W.  745,  holding  contract  not 
delivered  with  intent  it  should  become  effective. 

Distinguished  in  Dennison  v.  Barney,  49  Colo.  454,  113  Pac.  523, 
holding  where  deed  was  placed  in  possession '  and  under  control  of 
grantee,  it  took  effect  at  once. 

96  Cal.  228-238,  31  Pac.  39,  HULSMAN  v.  TODD. 

In  Action  for  Damages  for  Diversion  of  water,  where  defendants 
joined  in  common  answer  denying  plaintiff's  title  and  alleging  it  to 
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be  in  themselTM  hj  reason  of  appropriation  hj  one  of  defendants' 
grantors  for  benefit  of  all,  all  defendants  are  jointly  liable  for  such 
diversion. 

Distinguished  in  Man  y.  Stoner,  15  W70.  133,  87  Pac.  439,  holding 
in  trespass  for  interfering  with  ditch  where  plaintiif  charged  defend- 
ants jointly,  their  joinder  in  joint  answer  did  not  preclude?  them  from 
taking  advantage  of  fact  proof  did  not  establish  joint  liability. 

Where  FlndlngB  Dispose  of  Issues  sufficiently  to  support  judgment, 
and  make  clear  that  other  findings,  if  made,  would  hare  been  adverse 
to  appellant,  judgment  will  not  be  reversed  for  failure  to  find  specifi- 
cally on  each  issue. 

Approved  in  O'Conor  v.  Clarke  (Cal.),  44  Pac.  483,  following  rule; 
Bailiff  V.  Powers  (Cal.),  37  Pac.  509,  refusing  to  reverse  judgment  for 
failure  to  find  on  material  issue  when  record  showed  no  evidence  on 
such  issue. 

96  OaL  239-242,  81  Pac.  52,  PEOPLE  Y.  UBQUIDAS. 

Instruction  That  "There  is  Nothing  in  Nature  of  circumstantial  evi- 
dence that  renders  it  less  reliable  than  other  kinds  of  evidence,"  cor- 
rectly states  law. 

Approved  in  People  v.  Olsen,  1  CaL  App.  20,  81  Pac.  677,  holding 
remark  of  judge  as  to  effect  of  circumstantial  evidence  made  during 
impaneling  of  jury  affected  no  right  of  defendant;  State  v.  Foster, 

14  N.  D.  569,  105  N.  W.  940,  holding  instruction  distinguishing  be- 
tween weight  and  effect  of  circumstantial  and  direct  evidence  prop- 
erly refused. 

Circumstantial  Evidence.    See'note,  97  Am.  St.  Bep.  774. 

Where  Newly  Discovered  Evidence  might  have  been  produced  with 
reasonable  diligence,  new  trial  will  not  be  granted. 

Approved  in  Foley  v.  Northern  Calif.  Power  Co.,  14  Cal.  App.  409, 
112  Pac.  470,  and  O'Conor  v.  Clarke  (Cal.),  44  Pac.  .483,  both  following 
rule;  People  v.  Woodruff  (Cal.),  58  Pac.  856,  and  Smiley  v.  Territory, 

15  Okl.  317,  81  Pac.  434,  both  upholding  denial  of  new  trial  on 
ground  of  newly  discovered  evidence  when  not  shown  such  evidence 
was  of  character  to  justify  new  hearing;  Grass  v.  Bobertson  (Cal.), 
37  Pac.  772,  holding  new  trial  on  ground  of  newly  discovered  evidence 
properly  refused  when  affidavits  were  conflicting. 

96  Cal.  243-251,  31  Pac.  64,  LOBENZ  Y.  WALDBON. 

Anything  Short  of  Beasonable  Probability  of  injury  is  insufficient 
to  warrant  injunction  against  proposed  use  of  property  by  owner. 

Approved  in  Galbreath  v.  Hopkins,  159  Cal.  303,  113  Pac.  177,  hold- 
ing plaintiff  not  called  upon  to  seek  to  enjoin  drainage  of  upper  lands 
until  such  drainage  and  discharge  therefrom  actually  affected  his 
rights;  Orcutt  v.  Pasadena  Land  etc.  Co.,  152  Cal.  601,  93  Pac.  498, 
holding  resident  in  municipality  could  not  enjoin  transfer  by  cor- 
poration furnishing  water  to  such  municipality  of  its  property  and 
franchise  to  another  corporation,  his  right  to  water  not  being  affected 
by  such  transfer;  Dunn  v.  Youmans,  224  111.  40,  79  N.  E.  323,  denying 
injunction  to  compel  relaying  of  drain  in  original  location  when  new 
location  furnished  actually  better  drainage  facilities  to  complainant; 
Chicago  Telephone  Co.  v.  Northwestern  Telephone  Co.,  199  Til.  367, 
66  N.  £.  342,  holding  danger  of  injury  from  broken  electric  wires  was 
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■0  remate  thitt  placing  wirea  of  later  occupying  company  above  those 
of  earlier  company  on  street  would  not  be  enjoined. 
Location  of  Miuixig  dainL    See  note,  7  L.  B.  A.  (n.  8.)  785,  794,  825. 

96  Cal.  251-258,  31  Pac.  109,  KBENZBEBGEB  T.  WINOFIELD. 

To  Exclude  Ftaol  Evidence  to  Vary  Terms  of  writing,  writing  must 
be  one  which,  by  legal  construction,  shows  upon  face  it  was  intended 
to  express  whole  contract  between  parties. 

Approved  in  Luitweiler  etc.  Engine  Co.  v.  Ukiah  Water  etc  Co.,  16 
Oal.  App.  207,  116  Pac.  711,  parol  evidence  rule  did  not  apply  where 
reference  was  required  to  series  of  conversations  and  correspondence 
between  parties;  Henry  v.  Herschey,  9  Idaho,  554,  75  Pac.  268,  admit- 
ting parol  evidence  to  ahow  that  at  time  of  execution  of  written 
instrument  one  of  conditions  therein  had  been  fully  satisfied. 

Distinguished  in  Bodd  v.  Pasch,  5  Cal.  App.  689,  91  Pac  167,  hold<- 
ing  parol  evidence  inadmissible  to  vary  terms  of  lease  by  showing  it 
was  leased  from  month  to  month. 

In  Action  on  Oontract  Held  Tbat  PlalntlfF  could  testify  work  had 
been  done  in  accordance  with  contract,  as  being  statement  of  fact 
within  his  knowledge. 

Approved  in  Nolan  y.  Nolan,  155  Cal.  481,  132  Am.  St.  Bep.  99,  101 
Pac.  522,  holding  plaintiff's  direct  testimony  that  he  owned  note  was 
statement  of  fact,  and  not  opinion. 

96  Cal.  258-260»  31  Pac.  36,  HASKIN  v.  JAME& 

Effect  of  Insolvency  StatuteB  upon  Mortgage  or  sale  preferring  cred- 
itors.    See  note,  37  L.  B.  A.  467. 

96  OaL  261-262,  31  Pac  53,  BAUMBEBGEB  ▼.  ABFF. 

Party  has  No  Absolute  Bight  to  Continuance  because  of  absence  of 
his  attorney  while  engaged  in  trial  in  another  court. 

Approved  in  Boehm  v.  Gibson  (Cal.),  35  Pac.  1015,  upholding  judg- 
ment for  defendant  rendered  on  trial  when  plaintiff's  attorney  was 
engaged  in  trial  in  another  court. 

Court  may  Impose  Payment  of  Costs  and  jurors'  fees  as  condition  to 
continuance  asked  on  ground  of  absence  of  attorney  who  was  engaged 
in  another  trial. 

Approved  in  Williams  v.  Myer,  150  Cal.  720,  89  Pac.  975,  holding 
when  continuance  was  asked  to  allow  plaintiff  to  amend,  court  could 
impose  payment  of  jurors'  fees,  mileage,  and  fees  and  mileage  of 
defendant's  witnesses;  Abrook  v.  Ellis,  6  Cal.  App.  454,  92  Pac. 
397,  holding  court  had  discretion  to  refuse  continuance  asked  on 
ground  of  absence  of  attorney  of  party. 

96  Cal.  265-268,  31  Pac  111,  BBUSIE  ▼.  GATEB. 

Conclnsiveness  of  Prior  DedsiODs  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

96  Oal.  269-274,  31  Pac.  170,  LONG  v.  COBONADO  B.  E.  CO. 

Finding  of  Negligence  by  Court  upon  undisputed  facts  upheld. 

Approved  in  Wardlaw  v.  California  By.  Co.  (Cal.),  42  Pac.  1076, 
following  rule;  Johnson  v.  Thomas  (Cal.),  43  Pac.  579,  holding  ques- 
tion of  contributory  negligence  properly  left  to  jury. 
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Doty  of  MMter  to  ProYlde  Snfflctont  Halp.  Bee  note,  17  L.  B.  A. 
(n.  B.)  775. 

Vlce-prlncli»al8hip  m  Detonnlned  With  Beferenco  to  character  of 
act  causing  injury.    See  note,  54  L.  B.  A.  V20, 

Volenti  Non  Fit  Injuria  as  Defense  to  actions  by  injured 'servants. 
See  note,  47  L.  B.  A.  175. 

Miscellaneous. — Cited  in  Hardesty  v.  Largy  Lumber  Co.,  34  Mont. 
164,  86  Pac.  33,  discussing  applicability  of  certain  code  sections  to 
indemnification  of  employee  by  employer  for  personal  injury. 

96  Cal.  275-283,  31  Am.  St  Bep.  201,  31  Pao.  290,  DELANO  ▼. 
JACOBY. 

Question  as  to  What  l8  Necessary  in  power  of  attorney  for  sale  of 
land  to  authorize  attorney  to  execute  and  deliver  deed  must  be  de* 
termined  on  circumstances  of  each  case. 

Approved  in  Stemler  v.  Bass,  153  Cal.  795,  96  Pac.  811,  contract 
held  not  to  confer  power  on  agent  to  bind  owner  by  contract  of  sale; 
Bacon  v.  Davis,  9  Cal.  App.  92,  98  Pac.  75,  holding  agent's  power  au- 
thorized him  to  execute  contract  of  sale. 

Waiver  of  Purchaser's  Bight  to  Bescind  land  contract.  See  notCi 
30  L.  B.  A.  (n.  s.)  877. 

96  Oal.  283-288,  31  Pac.  293,  CLABX  v.  AUSTIN. 

Actions  for  Contribution  not  Founded  on  express  promise.  See  note, 
98  Am.  St.  Bep.  40. 

96  Cal.  289-298,  31  Pac.  103,  PEOPLE  v.  PENDEOAST. 

Act  of  1891  Bedividing  State  into  new  senatorial  districts  is  valid, 
though  by  reason  of  change  of  certain  counties  from  odd  to  even  num- 
bered districts,  voters  therein  have  double  representation  for  ensuing 
two  years. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  238,  92  Pac.  369,  uphold- 
ing act  changing  boundary  of  Fresno  and  Kii}gs  counties,  though  it 
placed  parts  of  two  counties  in  same  assembly  district. 

96  Cal.  298-309,  31  Am.  St  Bep.  209,  31  Pac  166,  WABNOCK  ▼. 
HABLOW. 

Unrecorded  Deed  from  Trustee  is  not  Void  as  against  prior  notice 
of  lis  pendens  in  action  to  enforce  trust  against  grantee  of  deed. 

Approved  in  Oilman  v.  Carpenter,  22  8.  D.  129,  115  N.  W.  662,  hold- 
ing unrecorded  deed  not  affected  by  judgment  in  subsequent  action  by 
another  claimant  to  quiet  title,  in  which  no  lis  pendens  was  filed. 

Notice  of  Lis  Pendens  is  not  "Instrument"  wilhin  meaning  of  sec- 
tion 1217,  Civil  Code. 

Approved  in  De  Wolfskill  v.  Smith,  5  Cal.  App.  184,  89  Pac.  1004, 
holding  copy  of  notice  of  appropriation  of  water  need  not  be  acknowl- 
edged as  condition  to  being  recorded. 

Everyone  to  Whom  Property  is  Transferred  in  violation  of  trust 
holds  as  involuntary  trustee,  unless  he  purchased  in  good  faith  and 
for  value. 

Approved  in  Cottonwood  Bank  v.  Case,  26  S.  D.  89,  125  N.  W.  303, 
holding  void  deed  by  trustee  in  violation  of  trust  without  consent  of 
beneficiaries. 
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In  Action  by  Tenant  of  Grantee  of  Tnurtee  to  compel  bucIi  grantee, 
and  grantee  of  title  obtained  by  beneficiary  in  action  to  enforce 
trust  subsequent  to  grant  by  trustee,  to  interplead  respecting  rent  due, 
burden  is  on  grantee  of  beneficiary  to  aver  and  prove  grantee  of 
trustee  was  not  bona  fide  purchaser. 

Distinguished  in  Bell  v.  Pleasant,  145  Cal.  415,  104  Am.  St.  Bep. 
61,  78  Pac.  958,  in  action  to  cancel  deeds,  where  plaintiff  claimed  under 
prior  unrecorded  deeds  and  defendants  under  subsequent  recorded 
deeds  from  same  grantor,  burden  was  on  defendants  to  aver  and  prove 
they  were  bona  fide  purchasers  for  value. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
73. 

96  Cal.  310-314,  31  Pac.  106,  JOHNSON  ▼.  VISHEB. 

Complaint  in  Ejectment  Alleging  Defendant  wrongfully  ousted 
plaintiff  and  took  possession,  to  plaintiff's  damage,  is  sufficient  to  sus- 
tain judgment  for  rents  and  profits. 

Approved  in  PhiUips  v.  Beynolds,  79  Neb.  620,  113  N.  W.  235,  peti- 
tion held  sufficient  to  allow  recovery  of  mesne  profits. 

Informal  Verdict  Held  to  have  Been  I^operly  construed  to  support 
judgment. 

Approved  in  People  v.  Morley,  8  Cal.  App.  376,  97  Pac.  86,  follow- 
ing rule;  Johnson  v.  Pheniz  Ins.  Co.,  15S  Cal.  200,  92  Pac.  183,  hold- 
ing verdict  construed  with  pleadings  supported  judgment. 

Both  Court  and  Jury  are  Bound  by  admissions  of  pleadings. 

Beaffirmed  in  Frank  v.  Symons,  35  Mont.  64,  8>8  Pac.  564. 

96  Cal.  315-321,  31  Pac.  107,  PEOPLE  ▼.  DOIiAN. 

Validity  of  Information  is  not  Affected  by  defect  in  complaint  filed 
against  defendant  before  committing  magistrate. 

Approved  in  People  t.  Gregory,  8  Cal.  App.  741,  97  Pac.  913,  hold- 
ing complaint  before  magistrate  could  not  be  reviewed  on  motion  to 
set  aside  information. 

Where  One  Set  of  Circumstances  Leads  to  two  opposing  conclusions, 
any  reasonable  doubt  should  be  resolved  in  favor  of  innocence  of 
accused. 

Cited  in  People  v.  Corey,  8  Cal.  App.  727,  97  Pac.  911,  arguendo. 

Effect  of  Mistake  as  to  Age  of  Oirl  under  statute  denouncing  sexual 
offenses.     See  note,  25  L.  B.  A.  (n.  s.)  662. 

06  CaL  322-331,  31  Pac.  100,  OBEEN  ▼.  ABIETINE  MEDICAL  CO. 

Folly  Paid  Stock  of  Corporation  is  asseseable. 

Approved  in  Bottle  Mining  etc.  Co.  v.  Kern,  9  Cal.  App.  530,  99 
Pac.  995,  and  Von  Horst  v.  American  Hop.  etc.  Co.,  177  Fed.  979,  both 
following  rule;  WaU  v.  Basin  Min.  Co.,  16  Idaho,  328,  101  Pac. 
738,  22  L.  B.  A.  (n.  s.)  1013,  holding  corporation  could  contract  that 
fully  paid  stock  should  be  nonassessable. 

Assessments  on  Paid-up  Stock.  See  notes,  45  L.  B.  A.  648;  2^2  L. 
B.  A.  (n.  s.)  1020. 

Effect  upon  One's  Bight  as  Stockholder  of  wrongful  issuance  of  his 
stock  as  fully  paid.     See  note,  20  L.  B.  A.  (n.  s.)  1079. 

96  Cal.  332-339,  31  Pac.  164,  MABBLE  LIME  CO.  ▼.  LOBBSBUBa 
HOTEL  CO. 

Single  Judgment  may  be  Bendered  in  consolidated  lien  suits. 
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Approved  in  Nordstrom  v.  Corona  City  Water  Co.,  155  Cal.  210, 
132  Am.  St.  Rep.  81,  100  Pae.  244,  following  rule. 

"Triyial  ImperfecUoa''  as  Used  In  Code  relates  to  question  whether 
or  not  there  has  been  actual  completion  of  building. 

Approved  in  Schindler  v.  Green,  149  Cal.  754,  87  Pac.  627,  up- 
holding finding  of  trial  court  that  imperfection  in  work  was  trivial. 

To  Constitute  "Cessation  of  Labor  for  Thirty  Days»"  such  as  will 
bar  lien  not  filed  within  thirty  days  thereafter,  cessation  must  be 
such  as  to  charge  careful  person  with  notice. 

Approved  in  Robinson  V.  Mitchel,  159  Cal.  588,  591,  114  Pac.  987, 
988,  upholding  finding  that  ''cessation  of  labor"  had  not  continued 
thirty  days. 

96  Cal.  339-348,  31  Pac.  161,  MTTiTiTTB  ▼.  COX. 

Time  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104 
Am.  St.  Rep.  273. 

96  CaL  354-360,  31  Am.  St.  Bap.  218,  31  Pac.  245,  24  L.  B.  A.  195, 
EX  PARTE  BINa  LEE. 

Ordinance  Bequiring  Written  Consent  of  majority  of  property 
holders  in  block,  and  in  four  adjacent  blocks,  for  establishment  of 
laundry  is  unreasonable  and  void. 

Approved  in  Coon  v.  Board  of  Public  Works,  7  Cal.  App.  762,  95 
Pac.  913,  holding  void  ordinance  requiring  written  consent  of  owners 
of  property  within  two  hundred  feet  as  condition  for  establishment 
of  livery-stable;  In  re  San  Chung,  11  Cal.  App.  514,  520,  105  Pac. 
CIO,  613,  upholding  ordinance  forbidding  laundry  to  be  carried  on 
in  any  building  used  as  public  store;  People  ▼.  Van  De  Carr,  199 
U.  S.  561,  26  Sup.  Ct.  144,  50  L.  Ed.  305,  upholding  statute  vesting 
discretion  in  board  of  health  to-  give  permits  to  sell  milk;  Curran 
Bill  Posting  etc.  Co.  v.  Denver,  47  Colo.  236,  107  Pac.  267,  holding  void 
ordinance  delegating  to  fire  and  police  board  discretion  to  revoke 
or  decline  to  renew  billboard  licenses;  In  re  Snyder,  10  Idaho,  690, 
79  Pac.  821,  824,  68  L.  R.  A.  708,  holding  void  ordinance  requiring 
farmer  to  take  out  license  to  sell  farm  products  in  city;  State  v. 
Withnell,  78  Neb.  38,  126  Am.  St.  Rep.  586,  lia  N.  W.  682,  8  L.  R. 
A.  (n.  B.)  978,  holding  void  ordinance  requiring  written  consent  of 
all  owners  within  one  thousand  feet  for  erection  of  gas  tank; 
Block  &  GriflP  v.  Schwartz,  27  Utah,  406,  101  Am.  St.  Rep.  971,  76 
Pac.  28,  holding  void  act  declaring  sale  in  bulk  of  merchant's  stock 
to  be  in  fraud  of  creditors  unless  inventory  was  made  out  five  days 
before  sale  and  creditors  notified;  State  v.  Brown,  37  Wash.  104, 
107  Am.  St.  Rep.  798,  79  Pac.  63«,  68  I/.  R.  A.  889,  holding  void 
ordinance  requiring  license  from  dental  board  to  "own,  run,  or 
manage"  dental  office. 

Power  to  Make  Particular  Use  of  Property  conditional  upon  con- 
sent of  neighbors.    See  note,  8  L.  R.  A.  (n.  s.)  979. 

Constitutionality  of  Statutes  Restricting  Contracts  and  business. 
See  note,  21  L.  R.  A.  796. 

Power  of  Municipal  Corporations  to  Define,  prevent,  and  abate 
nuisances.     See  note,  36  L.  R.  A.  608. 

Municipal  Power  Over  Nuisances  Relating  to  Trade  or  business. 
See  note^  38  L.  R.  A.  652. 
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Delesratlon  of  Municipal  Power  as  to  Licenae,  franchise,  and  build- 
ings.   See  note,  20  L.  B.  A.  725,  727. 

Power  of  Municipality  to  Prevent  or  Begolate  use  of  property  for 
advertising  purposes.     See  note,  132  Am.  St.  Bep.  93. 

Oonetltntional  Limitationa  on  Power  to  Impose  Licenae  or  occupa- 
tion taxes.    See  note,  129   Am.  St.  Bep.  284. 

96  Cal.  360-362,  31  Pac.  224,  EX  PABTE  FELOHLIK. 

Power  of  Mnnicipallty  to  Begnlarte  Dealing  in  intoxicating  liquors. 
See  note,  114  Am.  St.  Bep.  301. 

Discrimination  Against  Wom0n  in  Police  Begnlations.  See  note, 
49  L.  B.  A.  Ill,  112. 

Power  to  £x<dude  Woman  from  Saloons.  See  note,  18  L.  B.  A.  (n. 
8.)  657. 

96  Cal.  362-365,  31  Pac.  224,  EX  PABTE  NOBLE. 

Writ  of  Habeas  Corpus  cannot  be  tTsed  as  means  of  retrying  issues 
of  fact. 

Approved  in  In  re  Leonardino,  9  Cal.  App.  692,  100. Pac.  708,  hold- 
ing on  habeas  corpus  question  of  fact  arising  at  trial  could  not 
be  reviewed. 

Miscellaneous. — Cited  in  Ex  parte  Mogensen,  5  Cal.  App.  597,  598, 
90  Pac.  1064,  to  point  that  town  of  sixth  class  has  power  under  sec- 
tion 11,  article  ISJ,  Constitution,  to  prohibit  liquor  traffic. 

96  Cal.  366-371,  31  Pac.  322,  WELCH  v.  WILLIAMS. 

In  Construction  of  Statute,  All  Its  Provisions  must  be  considered 
together,  and  reconciled  where  possible,  and  particular  provisions 
must  be  construed  so  as  to  promote  and  not  defeat  general  purpose 
of  law. 

Approved  in  In  re  Sing,  14  Cal.  App.  514,  lil2  Pac.  582,  construing 
"any  other  person"  in  juvenile  court  law  not  to  be  ejusdem  generis 
with  classes  mentioned  before. 

96  CaL  371-376,  31  Am.  St.  Bep.  225,  31  Pac.  250,  17  K  B.  A.  697, 
EATON  v.  BBOWN. 

Australian  BaUot  Law,  in  so  Far  as  it  provides  for  voting  of 
straight  tickets  by  stamping  opposite  party  name  at  head  of  ticket, 
is  void. 

Approved  in  dissenting  opinion  in  Socialist  Party  v.  Uhl,  155  Cal. 
796,  797,  103  Pac.  189,  190,  majority  upholding  provision  of  primary 
law  that  person  can  only  have  name  printed  on  ballot  of  party  with 
which  he  affiliated  at  last  election;  dissenting  opinion  in  Solon  v. 
State,  54  Tex.  Cr.  293,  114  S.  W.  363,  majority  upholding  law 
making  it  misdemeanor  to  loan  money  to  voter  knowing  it  is  to  be 
used  for  paying  poll  tax;  Eckerson  v.  Des  Moines,  137  Iowa,  486, 
115  N.  W.  190,  arguendo. 

Distinguished  in  Oughton  v.  Black,  21i2  Pa.  7,  61  Atl.  348,  up- 
holding act  making  provision  for  voting  straight  ticket  by  single 
mark  on  ballot. 

Bight  of  Elector  to  Vote  for  Candidate  not  named  on  official  ballot. 
See  note,  91  Am.  St.  Bep.  686. 

Marking  Official  BaUot.    See  note,  47  L.  B.  A.  806. 

How  Par  Bigbt  to  Vote  Absolute.    See  note,  25  L.  B.  A.  484. 
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06  CaL  376-381,  81  Am.  St  Bep.  220,  81  Pac  247,  MILLEB  T. 
BHIiLEB. 

Tax  Deed  is  Ooncliudve  of  Begnlarity  of  all  proceedings  required 
to  be  done  at  hands  of  public  officials  leading  up  to  execution  of 
deed. 

Approved  in  Gibson  ▼.  Smith,  24  S.  D.  527,  124  N.  W.  739,  up- 
holding tax  deed  which  did  not  on  face  detail  compliance  with  all 
conditions  that  render  deed  valid. 

Person  Belying  (A  Tax  Deed  is  bound  to  establish  service  of  notice 
upon  owner  thirty  days  before  expiration  of  time  for  redemption. 

Approved  in  Johnson  v.  Taylor,  150  Cal.  203,  119  Am.  St.  Rep. 
181,  88  Pae.  904,  10  L.  B.  A.  (n.  s.)  818,  Wetherbee  r.  Johnston, 
10  Cal.  App.  265,  101  Pac.  803,  and  Sing  v.  Samuel,  7  Cal.  App. 
64,  93  Pac.  394,  all  holding  rule  applies  to  state. 

06  Cal.  388-393,  31  Pac.  264,  PAIGE  ▼.  BOEDINa. 

All  Presumptions  are  in  Favor  of  regularity  of  proceedings  of 
courts  of  general  jurisdiction. 

Approved  in  Estate  of  Bouysson,  3  Calr  App.  41,  84  Pac.  460,  ac- 
tion of  trial  court  in  vacating  order  appointing  administrator  pre- 
sumed regular. 

Where  Judgment-roll  Shows  Two  Judgments,  later  in  time  is  pre- 
sumed correct. 

Approved  in  Moore  y.  Mott  (Cal.),  34  Pac.  346,  holding  in  action 
on  bond  to  release  attachment,  where  judgment  in  attachment  suit 
appeared  of  record  subsequent  to  judgment  of  nonsuit,  such  judgment 
was  valid  in  absence  of  showing  to  contrary. 

Court  may,  Under  Proper  Oircpmstances,  set  aside  findings  and 
judgment. 

Approved  in  Cubitt  v.  Cubitt,  74  Kan.  359,  86  Pac.  477,  holding 
court  could  correct  mistake  in  name  of  parent  inserted  in  papers  of 
adoption;  Haese  v.  Heitzeg,  159  Cal.  574,  114  Pac.  818,  arguendo. 

96  CaL  394-396,  31  Pac.  266,  NICHOItSON  ▼.  GETCHELL. 
'  Mandatory  Injunction  Lies  to  Abate  Nuisance  on  showing  danger 
of  injury  is  probable  and  imminent. 

Approved  in  Sanders  v.  Miller,  52  Tex.  Civ.  App.  379,  113  8.  W. 
1000,  holding  cause  of  action  for  damages  did  not  arise  upon  digging 
water  hole  near  plaintiff's  premises  when  danger  or  unsanitary  condi- 
tions had  not  arisen. 

96  CaL  397-399,  31  Pac.  261,  GOODSELIi  T.  ASHWOBTH. 

Actions  for  Which  Sureties  on  Ofllcial  Bonds  are  liable.  See  note, 
91  Am.  St.  Bep.  573. 

96  Cal.  400-403,  91  Pac.  259,  STABK  v.  WBLLMAN. 

Action  for  Negligence  In  not  Taking  proper  care  of  money  delivered 
defendant  at  his  request,  of  which  he  agreed  to  take  proper  care,  but 
which  he  failed  to  redeliver  on  demand,  is  founded  on  breach  of  eon- 
tract  and  not  on  tort. 

Approved  in  Morse  v.  Steele,  149  Cal.  306,  86  Pac.  694,  holding 
action  for  damages  for  failure  to  redeliver  livestock  and  increase 
given  to  another  for  purpose  of  care  and  breeding  for  owner's  ben- 
efit was  on  contract. 
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Tort  for  Negligent  Breacli  of  Contract  between  private  parties.  See 
note,  12  L.  B.  A.  (n.  8.)  926. 

Where  Amendment  is  Made  After  Verdict,  error  is  immaterial  when 
cause  was  tried  with  reference  to  allegations  of  amendment. 

Approved  in  La  Rue  v.  St.  Anthony  &  Dak.  Elv.  Co.,  17  S.  D.  98, 

95  N.  W.  294,  holding  admission  in  evidence  of  original  superseded 
answer  containing  admissions  was  harmless  error  when  there  was  suf- 
ficient evidence  to  support  verdict  without  such  admissions. 

96  Cal  404-408,  31  Pac.  266,  ANDERSON  y.  DE  URIOSTE. 
Contract  for  Street  Work  may  be  Assigned  hy  contractor  without 

consent  of  city. 

Approved  in  Berkeley  Development  Co.  v.  Marx,  10  Cal.  App.  412, 
102  Pac.  279,  holding  warrant  may  run  in  favor  of  assignee  of  con- 
tractor. 

Assignability  of  Constmctibn  or  Building  Contracts.  See  note,  21 
L.  R.  A.  (n.  B.)  361. 

96  Cal.  403-412,  31  Pac.  234,  31  Pac.  267,  EDWARDS  ▼.  BOLLEY. 

Bed  of  Biver  Through  Which  Water  has  ceased  to  flow  is  not  swamp 
or  overflowed  land  within  meaning  of  act  of  Congress  of  September 
28,  18<50. 

Approved  in  State  ▼.  Gerbing,  56  Fla.  614,  47  So.  357,  22  L.  R.  A. 
(n.  8.)  337,  holding  act  does  not  include  lands  under  navigable  waters. 

XTnautborlzed  State  Patent  may  be  Collaterally  Attacked  by  party 
in  mere  possession  of  land. 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  47,  52,  94  Pac.  235, 
237,  holding  void  certificate  of  purchase  of  tide  lands  could  be  col- 
laterally attacked  in  action  by  holder  to  quiet  title,  though  defendants 
did  not  connect  themselves  with  title  of  state. 

Bight  Of  State  to  Qraat  Tide  Lands.  See  note,  22  L.  R.  A.  (n.  s.) 
344. 

96  Cal.  417-418,  31  Pac.  289,  DIOOIN8  ▼.  THORNTON. 

Action  will  be  Dismissed  for  Unreasonable  Delay  in  service  of 
summons. 

Reaffirmed  in  Luke  ▼.  Bennion,  36  Utah,  65,  106  Pae.  714. 

96  Cal.  421-426,  31  Pac.  363,  CASTBO  v.  QAFFET. 

Lease  Signed  by  Lessor  and  Accepted  by  Lessee  has  same  force  as  if 
signed  by  lessee. 

Approved  in  Dodd  v.  Basch,  5  Cal.  App.  689,  91  Pae.  167,  following 
rule;  Green  Ridge  Fuel  Co.  v.  Little  John,  141  Iowa,  224,  119  N.  W. 
700,  holding  void  coal  lease  signed  only  by  life  tenant  and  part  of 
remaindermen. 

96  Cal.  426-432,  31  Pac.  363,  HUBBACK  V.  BOS& 

Declarations  of  Agent  are  not  Admissible  to  prove  his  agency. 
Approved  in  Kast  v.  Miller  &  Lux,  159  Cal.  728,  115  Pac.  933,  ana 

Parker  ▼.  Brown,  131  N.  C.  264,  42  S.  £.  606,  both  following  rule. 

96  Cal.  433-441,  31  Pac.  368,  WICKEBSHAM  ▼.  COliSBFOBD. 

Wife  SejMkrated  from  Husband  by  Agreement  which  surrendered 
claims  for  support  is  not  entitled  to  widow's  allowance  from  bis 
estate. 
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Approved  in  Estate  of  Miller,  158  Cal.  423,  111  Pac.  257,  holding 
wife  who  abandoned  husband  not  entitled  to  widow's  allowance; 
Estate  of  McVay,  14  Idaho,  73,  93  Pac.  34,  holding  separation  caused 
by  cruel  treatment  of  husband  did  not  deprive  wife  of  right  to  pro- 
bate homestead;  Ullman  v.  Abbott,  10  Wyo.  Ill,  57  Pac.  469,  holding 
wife  who  had  not  lived  with  husband  in  state  for  thirty  years  not 
entitled  to  homestead. 

Validity  and  Effect  of  Separaticm  Agreements.  See  note,  83  Am. 
St.  Bep.  881. 

Validity  of  Agreement  Between  finsband  and  Wife  renouncing 
marital  rights.    See  note,   12  L.   B.   A.   (n.  b.)    851. 

Procurement  of  Order  Setting  Aalde  Estate  to  widow  by  willful 
suppression  of  facts  is  extrinsic  fraud  warranting  vacation  of  order. 

Approved  in  Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  210,  92 
Pac.  187,  holding  sham  sale  to  effectuate  void  trust  procured  by 
fraud  on  court  presented  case  of  extrinsic  fraud  warranting  relief. 

Creditor,  Whose  Claim  Against  Estate  has  not  been  allowed,  may 
bring  suit  in  equity  to  set  aside  decree  setting  apart  homestead 
to  widow  on  ground  it  was  procured  by  fraud. 

Approved  in  Estate  of  Walker,  160  Cal.  549,  117  Pac.  511,  holding 
only  court  of  equity  could  set  aside  decree  of  distribution  and  estab- 
lish  will  thereafter   discovered. 

96  CaL  441-443,  31  Pac.  457,  HANSON  v.  COBDANO. 
Application  of  Payments.    See  note,  96  Am.  St.  Bep.  77. 

96  CaL  443-^47,  31  Pac.  468,  BICHAEDSON  ▼.  EUBEKA. 
Iiiability  for  Damming  Back  Stream.    See  note,  59  L.  B.  A.  854 

96  CaL  448-455,  31  Pac.  453,  IN  BE  SPENCEB. 

Appeal  Lies  from  Order  Denying  New  Trial  of  contest  of  probate 
of  will. 

Approved  in  Estate  of  Sutro,  152  Cal.  257,  92  Pac.  490,  holding 
appealable  order  denying  new  trial  in  proceeding  for  partial  distribu- 
tion; State  V.  Langan,  32  Nev.  180,  105  Pac.  570,  holding  motion 
for  new  trial  was  proper  as  preliminary  to  appeal  in  estate  proceed- 
ings to  set  aside  homestead  for  widow. 

Where  Besult  Could  not  have  Been  Different^  judgment  will  not 
be   reversed   for   errors   at   trial. 

Approved  in  Estate  of  Dolbeer,  149  Cal.  230,  86  Pac.  697,  Spots- 
wood  V.  Spotswood,  4  Cal.  App.  717,  89  Pac.  364,  and  Mendocino  Co. 
V.  Peters,  2  Cal.  App.  28,  29,  82  Pac.  1124,  holding  assignments  of 
error  based  on  rulings  pertaining  to  evidence  on  fact  admitted  by 
pleadings  need  not  be  considered;  People  v.  Taggart,  1  Cal.  App.  426, 
82  Pac.  397,  holding  erroneous  instruction  as  to  circumstantial  evi- 
dence to  be  without  prejudice;  Greene  v.  Murdoek,  1  Cal.  App.  139, 
81  Pac.  994,  where  plaintiff  was  not  entitled  to  verdict  under  plead- 
ings and  evidence,  he  was  not  prejudiced  by  erroneous  instruction 
to   jury. 

Capricious  and  Arbitrary  Likes  and  Dislikes  of  testator  are  not 
evidences  of  insanity. 

Approved  in  Estate  of  Biordan,  13  Cal.  App.  319,  109  Pac.  631, 
following  rule;  Estate  of  Dolbeer,  3  Cof.  Prob.  244,  247,  248,  holding 
unreasonable  dislikes  of  testator  not  ground  for  avoiding  will;  Taylor 
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V.  McClintock,  87  Ark.  275,  112  S.  W.  412,  holding  stupid  error  did 
not  render  will  invalid. 

Aversion  to  Relatives  as  Affecting  Mental  Capacity  to  make  will. 
See  notes,  117  Am.  St.  Rep.  582;  1  Cof.  Ptob.  532. 

Belief  in  Qpiritoalism  is  not  Evidence  of  testator's  insanity. 

Approved  in  Steinkuehler  v.  Wempner,  169  Ind.  165,  81  N.  E.  486^ 
15  L.  R.  A.  (n.  8.)  673,  and  O'Dell  v.  Goff,  149  Mich.  157,  112  N.  W. 
738,  both  following  mle. 

Belief  in  'SpirltualiBm  as  Affecting  testamentary  capacity.  See 
notes,  2  Cof.  Prob.  31;  15  L.  B.  A.  (n.  s.)  674. 

What  are  Insane  DelnaionB.    See  note,  37  L.  B.  A.  270. 

What  is  Testamentary  Capacity.    See  note,  27  L.  B.  A.  (n.  s.)  62. 

96  Cat  465-462,  31  Pac  668,  McCBOSKET  v.  LADD. 

In  Action  on  Note  Between  OrlglnsI  Parties,  equities  existing 
between  them  arising  out  of  execution  of  note  or  connected  therewith 
may  be  inquired  into. 

Approved  in  Menzel  v.  Primm,  6  Gal.  App.  214,  91  Pac.  758,  hold- 
ing surety  could  defend  action  on  note  by  showing  failure  of  con- 
sideration by  reason  of  plaintiff  having  repudiated  contract,  which 
was  consideration,  after  maturity  of  note. 

Where  Vendor  Allows  Whole  of  Installments  of  contract  to  fall 
due,  he  cannot  sue  for  any  installment  without  tender  of  conveyance. 

Approved  in  Boone  v.  Templeman,  158  Gal.  297,  139  Am.  St.  Bep. 
126,  110  Pac.  950,  following  rule;  Woodbury  v.  King,  152  N.  G.  680, 
68  S.  E.  224,  purchaser  of  standing  timber  on  land,  when  sued  on 
note  for  price,  could  prove  partial  failure  of  title  and  deficiency 
in  timber  sold  so  as  to  permit  jury  to  determine  abatement  in  price. 

Distinguished  in  Gagnon  v.  Molden,  15  Idaho,  733,  99  Pac.  967, 
contract  for  furnishing  water  considered  and  held  that  failure  to 
furnish  and  deliver  water  before  date  fixed  for  first  annual  install- 
ment was  breach  of  contract  and  gave  other  party  right  of  action  for 
damages. 

Bight  of  Grantee  In  Possession  to  Question  Bight  of  grantor  to 
collect  purchase  money.     See  note,  21  L.  B.  A.  (n.  s.)  366,  380. 

96  CaL  462-466,  29  Pac.  117,  31  Pac.  561,  BAUM  v.  BEAT. 

What  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L. 
B.  A.  785. 

96  Cal.  467-479,  31  Pac.  564,  VEBDIEB  V.  BOACH. 

Contingent  Claim  Provable  at  Any  i  Time  must  be  presented  against 
estate. 

Gited  in  People's  Home  Savings  Bank  v.  Stadtmuller,  150  Gal.  107, 
^8  Pac.  281,  arguendo. 

Contingency  of  Claun  as  Affecting  Limitation  of  time  for  presenta- 
tion.   See  note,  58  L.  B.  A.  88. 

Statement  of  Claims  Against  Estates  of  Decedents.  See  notes,  130 
Am.  St.  Rep.  317;  5  Gof.  Prob.  303. 

96  CaL  480-484,  31  Pac  1115,  WHITTOK  v.  SUUJVAK. 

Principal  is  Bound  as  to  Third  Persons  by  apparent  authority  he 
has  given  agent. 

Approved  in  Browning  v.  McNear,  158  Gal.  529,  111  Pac.  542, 
holding  seller,  in  dealing  with  agent  of  purchaser  having  general 
U  Oftl.  Notei— 58 
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anthority  to  buy  grtAn,  was  not  affected  by  limitation  upon  authority 
of  agent  not  eommnnieated  to  Mm. 

96  OaL  484-486,  31  Am.  St  Bep.  237,  81  Pac.  629,  FISH.  T.  Me- 
CABTHT. 

Onardiaa  of  Minor  cannot  Subject  Estate  of  ward  to  mechanic's 
lien  by  contract  for  building,  without  authorization  of  court. 

Approved  in  Loa  Angeles  v.  Winans,  13  Gal.  App.  254,  109  Pac. 
649,  following  rule;  Lothrop  t.  Duffield,  134  Mich.  488,  96  N.  W. 
578,  holding  ward's  estate  not  liable  for  services  of  attorney  rendered 
at  guardian's  request;  Davidson  v.  Wampler,  29  Mont.  67,  74  Pac. 
84,  holding  guardian  could  not  bind  ward  by  contract  entered  into 
on  his  behalf. 

Bight  to  Mechanic's  Lien  for  Iminrovementf  on  infant's  land  by 
authority  of  guardian.    See  note,  15  L.  B.  A.  (n.  s.)  1159. 

96  OaL  486-490,  31  Pac  632,  MOOBE  ▼.  80HOF1ELD. 

In  Action  Against  Two  Joint  Obligors,  one  of  whom  has  died  after 
suit  brought,  neither  plaintiff  nor  surviving  obligor  is  competent  as 
witness  to  prove  obligation. 

Approved  in  IXelmoe  v.  Long,  35  Mont.  150,  88  Pac.  781,  holding 
plaintiff  in  suit  to  enforce  trust  in  mining  claim  against  executors  of 
his  alleged  co-owner  was  incompetent  to  testify  to  m&tters  occurring 
before  death  of  latter. 

96  OaL  494-601,  28  Pac.  571,  31  Pac.  661,  TBEWATHA  ▼.  BU- 
OHANAN  GOLD  lOK.  ETO.  OO. 

Engineer  Employed  to  Operate  Hoisting  Tackle  in  mine  used  to 
hoist  rock  and  raise  and  lower  miners  is  fellow-servant  with  workman 
in  mine. 

Approved  in  Schwind  t.  Floriston  Pulp  etc.  Co.,  5  Cal.  App.  202, 
89  Pac.  1069,  holding  employee  of  paper-mill  and  yard  foreman  were 
fellow-servants. 

Who  are  Fellow-serrants  Oenerally.    See  note,  18  L.  B.  A.  797. 

What  Servants  Deemed  to  be  In  Oommon  Employment,  apart  from 
statutes,  where  no  questions  as  to  vice-principalship  arise.  See  note, 
50  L.  B.  A.  438. 

Where  Injury  Is  Proximately  Oaused  by  negligence  of  fellow- 
servant,  master  is  not  liable  even  though  appliances  used  were  defec- 
tive and  contributed  to  injury. 

Approved  in  Gila  Valley  etc.  R.  B.  Co.  v.  Lyon,  8  Ariz.  127,  71  Pac 
960,  reaffirming  rule;  Haskell  ft  Barker  Car  Co.  v.  Ptzezdziankowski, 
170  Ind.  15,  127  Am.  St.  Rep.  352,  83  N.  £.  632,  14  L.  B.  A.  (n.  s.) 
972,  holding  employer  liable  for  injury  to  employee  caused  by  feUow- 
employee  carelessly  placing  truck  so  close  to  car  track  that  passing 
car  set  it  in  motion;  Hardesty  v.  Largy  Lumber  Co.,  34  Mont.  164, 

86  Pac.  33,  holding  employer  liable  for  injury  to  employee  through 
fall  of  pile  of  lumber  carelessly  piled  under  direction  of  vice-principal. 

Vice-principalship  as  Determined  With  Beference  to  character  of 
act  causing  injury.   -See  note,   54  L.  R.  A.  131,  175,  177. 
Duty  of  Mine  Owners  to  Prevent  Injury  to  employees.    See  note, 

87  Am.  St.  Bep.  576. 
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06  OaL  601-^04,  SI  Pac.  619,  REED  ▼.  LTON. 

PexBon  Belying  on  Tax  Deed  must  prove  giving  pf  notice  to  redeem 
required  by  section  3785|  Political  Code. 

Approved  in  Johnson  v.  Taylor,  150  Cal.  203,  119  Am.  St.  Bep.  181, 
88  Pao.  904,  10  L.  B.  A.  (n.  s.)  818,  Wetherbee  v.  Johnston,  10  Cal. 
A  pp.  266,  101  Pac.  803,  and  King  v.  Samuel,  7  Cal.  App.  63,  64,  93 
Pac.  394,  all  following  rule. 

96  Oal.  505-609»  31  Am.  St  Bep.  239,  31  Pac.  631,  746,  CUBBIEB  ▼. 
NELSON. 

"Nortb"  aa  Used  in  DeecilptiTe  Gall  of  Deed  means  due  north,  unless 
qualified. 

Approved  in  Moody  v.  Vondereau,  131  Gki.  526,  62  8.  E.  823, 
holding  where  deed  described  land  as  bounded  on  "north"  by  land 
of  grantor,  due  east  and  west  line  cutting  off  proper  acreage  was 
northern  boundary. 

96  CaL  510-518,  31  Am.  St.  Bep.  242,  31  Pac.  681,  VULOAN  POWDEB 
CO.  T.  HEB<TUIiES  POWDEB  CO. 

Trader  may  Sell  Patent  Bight  and  protect  assignee  by  agreement  to 
refrain  from  acts  which  would  lessen  its  value. 

Approved  in  Hartman  v.  John  D.  Park  6  Sons  Co.,  145  Fed.  377, 
upholding  contract  between  manufacturer  owning  secret  process  limit- 
ing retailers  as  to  retail  price. 

Several  Persons  or  Companies  cannot  Legally  Enter  into  business 
combination  to  control  manufacture  or  sale  or  price  of  staple  of  com- 
merce merely  because  some  of  them  have  xmtents  for  certain  grades 
of  staple. 

Approved  in  State  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  437, 
136  Am.  St.  Bep.  514,  126  N.  W.  130,  following  rule;  Bobbs-Merrill 
Co.  V.  Straus,  139  Fed.  192,  holding  illegal  eombination  of  publishers 
to  control  retail  selling  price  of  copyrighted  books;  State  v.  Standard 
Oil  Co.,  218  Mo.  461,  116  S.  W.  1047,  holding  combination  of  oil  com- 
panies to  be  illegal  and  in  restraint  of  trade;  Heim  Brewing  Co.  v. 
Belinder,  97  Mo.  App.  70,  71  S.  W.  693,  holding  void  agreement  of 
brewers  in  city  that  they  would  not  sell  beer  to  retailers  who  were 
in  debt  for  beer  to  any  brewer;  dissenting  opinion  in  John  D.  Park  ft 
Sons  Co.  ▼.  National  etc.  Druggists'  Assn.,  175  N.  T.  43,  96  Am.  St. 
Bep.  578,  67  N.  E.  151,  62  L.  B.  A.  632,  majority  upholding  agreement 
between  makers  of  patent  medicine  and  association  of  wholesalers  to 
maintain  makers'  prices. 

Courts  will  Orant  No  Belief  to  Parties  to  contract  which  is  void  as 
against  public  policy. 

Distinguished  in  California  Baisin  Growers'  Assn.  v.  Abbott,  160 
Cal.  608,  117  Pac.  771,  holding  in  equitable  action  for  accounting 
against  fruit  growers'  association,  where  unlawful  design  of  associa- 
tion was  not  alleged  by  any  defendant,  evidence  it  was  organized  to 
create  monopoly  was  inadmissible;  Grogan  v.  Chaffee,  156  Cal.  613, 
105  Pac.  747,  27  L.  B.  A.  (n.  s.)  395,  upholding  contract  for  sale  of 
olive  oil  on  conditions  as  to  terms  of  resale  as  not  creating  monopoly. 

Contracts,  Consideration  for  Which  has  Partly  Failed,  or  is  partly 
illegal.     See  note,  117  Am.  St.  Rep.  499. 

Constltntionality  of  Statutes  Bestricting  Contracts  and  business. 
See  note,  21  L.  B.  A.  794. 
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Miscellaneous. — Cited  m  Yalcan  Powder  Co.  v.  California  Vigorit 
Powder  Co.  (Cal.),  31  Pae.  583,  companion  case. 

96  0«L  618-621,  31  Pac.  914,  19  L.  B.  A.  63,  JOSEPH  ▼.  MACOW8KY. 

Party  Seeking  Belief  ftom  Fraud  must  himself  be  free  from  fraud. 

Approved  in  Millbrae  Co.  v.  Taylor  (Cal.)i  37  Pac.  236,  237,  refus- 
ing injunction  to  protect  trade  name  when  plaintiff's  use  of  name  was 
fraud  on  public;  Castroville  Co-op.  Creamery  Co.  v.  Col,  6  Cal.  App. 
536,  92  Pac.  649,  holding  where  plaintiff  had  permitted  fraudulent  use 
of  its  label  before  filing  trademark,  it  could  maintain  no  action  for  its 
infringement;  Lemke  v.  Dietz,  121  Wis.  108,  98  N.  W.  938,  holding 
proprietary  medicine  label  which  falsely  stated  medicine  was  pre- 
pared by  physician  would  not  be  protected  by  injunction. 

96  OaL  622-532,  31  Pac.  584,  IN  BE  MOOBE. 

Admtniatrator  cannot  be  Charged  With  Loss  resulting  from  failure 
to  collect  rent  where  not  due  to  lack  of  ordinary  diligence  in  manage- 
ment of  estate. 

Reaffirmed  in  Elizalde  v.  Murphy,  4  CaL  App.  120,  87  Pac.  248, 
holding  administrator  not  chargeable  with  negligence  in  failing  to 
sue  on  promissory  note,  maker  of  which  was  at  all  times  insolvent. 

Where  Executor  Paid  Bum  to  Widow  under  agreeement  she  should 
accept  it  as  her  share  of  estate,  he  is  entitled  to  decree  that  such 
sum  is  charge  against  her  entire  distributive  share. 

Beaffirmed  in  Elizalde  v.  Murphy,  4  Cal.  App.  120,  87  Pac.  248. 

Probate  Court,  In  Ezerdse  of  Probata  Jurisdiction,  proceeds  upon 
principles  of  equity. 

Approved  in  Estate  of  Glenn,  153  Cal.  80,  94  Pac.  232,  and  Estate  of 
Johnson,  4  Cof.  Prob.  501,  506,  both  following  rule;  In  re  Burton,  5 
Cof.  Prob.  238,  holding  probate  court  had  full  jurisdiction  to  hear  and 
determine  every  matter  necessary  or  proper  in  proceeding  before  it. 

Order  Setting  AiMurt  Beal  Property  as  probate  homestead  vests  title 
in  parties  named  in  decree. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  553,  following  rule; 
Estate  of  Kennedy,  157  Cal.  521,  108  Pac.  281,  holding  title  to  such 
homestead  comes  from  order  setting  it  apart  and  not  from  will; 
Hanley  v.  Hanley,  4  Cof.  Prob.  480,  482,  holding  such  order  could 
not  be  collaterally  attacked. 

Distinguished  in  Hoppe  v.  Hoppe  (Cal.),  36  Pac.  392,  holding  order 
setting  apart  homestead  from  community  property  could  not  vest  title 
to  homestead  in  widow  when  mad«  without  notice  to  minor  children. 

Bight  to  Bents  on  Lease  of  Intestate's  Property.  See  note,  40  L. 
B.  A.  323. 

Allowance  to  Administrator  for  Interest  on  disbursements.  See 
note,  5  Cof.  Prob.  394. 

Miscellaneous. — Cited  in  Moore  v.  Moore  (Cal.),  34  Pae.  90,  on 
another  appeal. 

96  CaL  532-695,  31  Pac  915,  19  L.  B.  A.  40,  BItYTH  ▼.  AYBEa 
Section  230,  Civil  Code,  Uses  "Adopts"  in  sense  of  "legitimates," 

and  is  statute  of  legitimation. 

Approved  in  Allison  v.  Bryan,  26  Okl.  528,  138  Am.  St.  Bep.  988, 

109  Pac.  937,  following  rule;   Oarner  v.  Judd   (Cal.),  64  Pac.   1076, 

holding  acknowledgment  of  bastard  by  father  without  receiving  it 
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into  fsmUy  was  not  adoption  and  auch  child  had  no  right  to  admin- 
ister on  father's  estate;  Allison  y.  Bryan,  21  Okl.  561,  97  Pac.  283, 
18  L.  B.  A.  (n.  8.)  931,  holding  where  father  with  constant  of  wife 
received  his  bastard  into  family  and  treated  it  as  legitimate  child,  it 
thereby  became  legitimated. 

Section  230,  Civil  Code,  Belatiye  to  Legitimation,  applies  to  case  of 
father  resident  in  state,  where  mother  and  child  reside  in  foreign 
country. 

Distinguished  in  Miller  v.  Pennington,  218  HI.  225,  75  N.  E.  921,  1 
L.  B.  A.  (n.  B.)  773,  aAd  Hall  v.  Gabbert,  213  111.  211,  212,  213,  72 
N.  E.  807,  both  holding  child  born  before  marriage  but  afterward 
recognized  by  father  to  be  legitimate;  Irving  v.  Ford,  183  Mass.  450, 
97  Am,  St.  Bep.  447,  47  N.  E.  367,  65  L.  R.  A.  177,  holding,  un^r  act 
legitimizing  offspring  of  cohabiting  slaves,  mere  acknowledgment  of 
parentage,  under  circumstances  of  case,  did  not  amount  to  legitima- 
tion; Moen  v.  Moen,  16  S.  D.  218,  92  N.  W.  15,  holding  where  non- 
resident alien  had  acknowledged  child  in  writing  on  his  death  after 
statute  took  effect,  such  child  was  heir  to  property  in  state. 

"AcknowledgmeiiV'  as.  Used  In  Section  230,  Civil  Code,  has  no 
technical  meaning,  and  must  be  taken  in  ordinary  sense. 

Approved  in  Estate  of  Gird,  157  Cal.  542,  543,  137  Am.  St.  Bep. 
131,  108  Pac.  503,  holding  "public  acknowledgment"  sufficiently  shown; 
Brisbin  v.  Huntington,  128  Iowa,  176,  103  N.  W.  148,  holding  bastard 
recognized  in  writing  by  father  was  not  legitimated  and  could  not 
take  under  will  giving  property  to  lawful  issue;  Pederson  v.  Chris- 
tofferson,  97  Minn.  500,  106  N.  W.  961,  upholding  acknowledgment  of 
paternity  made  in  writing  in  presence  of  witnesses,  though  not  made 
for  express  purpose  of  such  acknowledgment;  Thomas  v.  Estate  of 
Thomas,  64  Neb.  586,  588,  589,  90  N.  W.  632,  633,  holding  unacknowl- 
edged writing  admitting  paternity  of  child  sufficiently  comiplied  with 
statute  providing  for  acknowledgment  of  paternity. 

Collateral  Kindred  cannot  Constitute  Family  within  meaning  of  sec- 
tion 230,  Civil  Code.      « 

Beaffirm-ed  in  Estate  of  De  Laveaga,  4  Cof .  Prob.  428. 

Eltber  Widower  or  Bachelor  may  have  Family,  viz.,  collective  body 
of  persons  living  together  under  one  head  or  manager. 

Approved  in  Estate  of  Gird,  157  Cal.  544,  137  Anu  St.  Bep.  131, 
108  Pac.  504,  holding  unmarried  man  adopted  children  by  receiving 
them  into  his  family. 

Porpose  of  Legislature  In  Enacting  Section  1387,  Civil  Code,  was  to 
entitle  illegitimate  children  to  inherit  as  legitimate  children. 

Approved  in  Morin  v.  Holliday,  30  Ind.  App.  213,  214,  77  N.  E. 
864,  holding  children  of  illegitimate  child  who  had  been  acknowledged 
by  father  could  inherit  his  estate. 

Conflict  of  Laws  as  to  Legitimacy.    See  note,  65  L.  B.  A.  183. 

96  Cal.  596-597,  31  Pac.  580,  PEOPLE  ▼.  LANE. 

On  Befusal  of  Superior  Court  of  certificate  of  probable  cause  and  of 
stay  of  proceedings  pending  settlement  of  bill  of  exceptions,  accused 
may  renew  application  in  supreme  court. 

Approved  in  In  re  Neil,  12  Idaho,  754,  87  Pac.  882,  right  of  admas- 
Bion  to  bail  after  conviction  of  felony  does  not  necessarily  follow 
issuance  of  certificate  of  probable  cause. 
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Interruption  of  Statute  of  Limitations  bj  insolvency ,  assignment. 
See  note,  26  L.  B.  A.  746. 

96  OaL  69&-«01,  31  Pac.  563,  22  L.  S.  A.  370,  IN  BE  GUILFOYLS. 

Mark  of  Testator  to  Will  is  Sufficient  signature  though  name  is  not 
repeated  in  immediate  connection  with  it. 

Approved  in  Geraghty  v.  Kilroy,  103  Minn.  288,  114  N.  W.  839, 
holding  signature  to  will  by  mark  was  sufficient  though  testator's 
name  was  written  at  end  of  will  by  another  without  express  direction. 

Ability  to  Write  as  Invalidating  Signature  made  by  mark  or  by  aid 
of  another.    See  note,  7  L.  B.  A.  (n.  s.)  1195. 

Drawee's  IXnty  to  Know  Signature  of  I>rawer.  See  note,  27  L.  B. 
A.  662. 

96  OaL  605-608,  81  Pac.  664,  PEOPLE  ▼.  NEWMAN. 

Section  11,  Article  XI,  Oonstltution,  does  not  confer  authority  on 
cities  to  change  charter  by  ordinance,  or  abrogate  department  of  city 
government  by  police  regulation. 

Approved  in  John  Bapp  &  Son  v.  Kiel,  159  Oal.  709,  115  Pac.  654, 
holding  legislative  body  of  city  could  be  limited  by  charter  provision 
in  exercise  of  police  power  conferred  on  city  by  Oonstitution ;  Ex 
parte  Grey,  11  Oal.  App.  128,  104  Pac.  478,  holding  void  ordinance 
providing  for  appointment  of  board  of  plumbing  examiners  by  police 
commission,  when  general  law  imposed  duty  on  board  of  health. 

96  Oal.  609-612,  31  Pac  618,  BOOABT  ▼.  WOODBUPF. 

Judgment  by  Default  in  Suit  on  Note  given  by  woman  before  mar- 
riage is  not  void  because  she  was  sued  in  maiden  name  and  husband 
was  not  joined. 

Approved  in  Emery  v.  Kipp,  154  Cal.  85,  129  Am.  St.  Eep.  141,  97 
Pac.  19,  19  L.  B.  A.  (n.  s.)  983,  upholding  judgment  quieting  title  to 
land  rendered  against  married  woman  in  maiden  name  as  sole  defend- 
ant. 

Publication  of  Process  Against  Married  Woman  in  maiden  name. 
See  note,  19  L.  B.  A.  (n.  s.)  985. 

96  Cal.  612-617,  31  Pac.  575,  OALANOHINI  V.  BBANSTETTEB. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
68. 

96  OaL  617-623,  31  Pac.  740,  E:BEISS  ▼.  HOTALINO. 

Where  Agreement  to  Submit  to  Arbitration  and  award  is  not  valid 
under  statute,  proceedings  upon  judgment  cannot  be  enforced. 

Approved  in  In  re  Joshua  Hendy  Machine  Works,  9  Cal.  App.  611, 
99  Pac.  1110,  following  rule. 

Power  of  Court  to  Vacate  Order  Void  on  face  is  not  extinguished 
by  lapse  of  time. 

Approved  in  Wiencke  v.  Bibby,  15  Cal.  App.  53,  113  Pac.  877, 
holding  court  properly  set  aside  void  order  appointing  receiver. 

Staying  of  Execution  otherwise  than  by  statutory  proceedings. 
See  note,  127  Am.  St.  Kep.  708. 

96  Oal.  623-641,  29  Pac.   500,  31  Pac.  688,  18  L.  B.  A.  465,  SAN 
GABBIEL  valley  land  etc.  CO.  Y.  WITMEB  CO. 
Mortgagor  Who  Pays  Full  Mortgage  Debt  to  assignee  of  mortgagor, 
and  is  compelled  to  pay  taxes  assessed  on  mortgagee's  interest  to 
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remove  lien,  may  recover  amount  so  paid  from  person  to  whom  sach 
tax  was  assessed. 

Approved  in  Finnell  ▼.  Finnell,  159  Cal.  539,  114  Pae.  822,  holdingr 
one  who  purchased  land  subject  to  vendor's  lien  for  purchase  note, 
which  he  did  not  assume,  and  paid  it  for  his  own  protection  on 
vendor's  failure,  could  recover  amount  so  paid  from  vendor;  Bailey 
V.  Bishop,  152  N.  C.  386,  67  S.  E.  969,  holding  where  one  agreed  to 
pave  street  through  land  of  another  on  latter  conveying  land  for 
street,  and  latter  was  compelled  by  city  to  pave  sidewalk,  latter 
could  sue  former  for  cost  so  incurred;  dissenting  opinion  in  William 
Ede  Co.  V.  Heywood,  153  Cal.  619,  621,  96  Pac.  82,  83,  22  L.  B.  A. 
(n.  s.)  562,  majority  holding  purchaser  of  property  subject  to  lien 
for  taxes  assessed  on  mortgagee's  interest  under  mortgage  from 
grantor,  who  paid  taxes  to  remove  lien,  could  not  recover  taxes  so 
paid  from  mortgagee. 

Overruled  in  William  Ede  Co.  t.  Heywood,  153  Cal.  617,  96  Pac. 
82,  22  L.  B.  A.  (n.  s.)  562,  holding  purchaser  of  property  subject  to 
lien  for  taxes  assessed  on  mortgagee's  interest  under  mortgage  from 
grantor,  who  paid  tax  to  remove  lien,  could  not  recover  taxes  so 
paid  from  mortgagee. 

AsB68Bment-book  is  Prima  Fade  Proof  of  assessment,  amount,  and 
validity  of  unpaid  taxes. 

Beaffirmed  in  Escondido  t.  Wohlford,  163  Cal.  41,  94  Pac.  233. 

Miscellaneous. — Cited  in  Campbell  v.  Quackenbush  (Cal.),  81  Pac. 
746,  companion  case. 

96  OaL  641-646,  81  Pac.  588,  ACHESOK  ▼.  WESTEBN  UNION  TEL. 
CO. 

Complaint  on  Oontract  not  in  Wilting  is  defective  if  no  considera- 
tion is  alleged. 

Approved  in  Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158  Oal.  576, 
112  Pac.  458,  holding  complaint  sho^ved,  at  worst,  defective  allegation 
of  consideration,  and  was  good  in  absence  of  special  demurrer. 

Special  Damage  fitmi  Breach  of  Contract  must  be  pleaded. 

Approved  in  Harron  v.  Wilson  etc.  Co.,  4  Cal.  App.  499,  88  Pae. 
516,  holding,  in  action  to  recover  rent  for  machinery,  counterclaim 
for  damages  for  breach  of  warranty  of  certain  machinery  purchased 
did  not  plead  special  damage  entitled  to  be  considered  as  counter- 
claim. 

96  Oal.  663-666,  31  Pac.  566,  8HEBEB  v.  SUPEBIOB  COtTBT. 

Where  Court  has  Jurisdiction  to  Hear  and  determine  question,  error 
in  such  determination  does  not  render  judgment  void. 

Approved  in  People  v.  Ham  Tong,  155  Cal.  581,  132  Am.  St.  Bep. 
110,  102  Pac.  264,  24  L.  B.  A.  (n.s.)  481,  and  San  Luis  Obispo  v. 
Simas,  1  Cal.  App.  181',  81  Pac.  975,  both  following  rule;  Maxson 
V.  Superior  Court  (Cal.),  54  Pac.  520,  holding  whether  complaint 
stated  cause  of  action  could  not  be  reviewed  on  certiorari;  Thomas 
▼.  Hawkins,  12  Cal.  App.  329,  107  Pac.  579,  and  Dahlgren  v.  Superior 
Court,  8  Cal.  App.  625,  627,  97  Pac.  682,  683,  both  refusing  on  writ 
of  review  to  consider  errors  within  jurisdiction;  Beaulieu  Vineyard 
▼.  Superior  Court,  6  Cal.  App.  248,  91  Pac.  1017,  prohibition  did 
not  lie  to   restrain  erroneous  proceeding  of  court  within  its  juris- 
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diction;  Gibson  ▼.  Langdon,  2  AlaBka,  167,  169,  holding  on  certiorari 
from  justice's  court,  only  question  of  jurisdiction  could  be  con- 
sidered; Franklin  Union  v.  People,  220  HI.  367,  110  Am.  St.  Bep.  248, 
77  N.  E.  180,  4  L.  B.  A.  (n.  s.)  1001,  holding  defect  of  parties  did 
not  invalidate  injunction;  O'Brien  ▼.  People,  216  111.  364,  108  Am. 
St.  Bep.  219,  75  N.  E.  112,  holding  in  injunction  suit,  Vhere  defend- 
ants were  served  but  failed  to  appear,  court  had  jurisdiction,  which 
was  not  affected  by  defects  in  bill. 

96  Oal.  655-660,  SI  Am.  BL  Bep.  247,  81  Pac  623,  DOUGLASS  T. 
TODD,    y 

XTlider  Section  473,  Code  of  Oi^il  Procedure,  relief  maj  be  granted 
for  mistake  in  law. 

Approved  in  Mitchell  ▼.  California  etc.  S.  S.  Co.,  156  Cal.  580, 
105  Pac.  .592,  and  Amestoy  Estate  Co.  v.  Los  Angeles,  5  Cal.  App. 
275,  277,  90  Pac.  43,  44,  both  following  rule. 

Upon  Motion  for  Belief  from  Defanlt»  court  will  not  try  merits  of 
ease  on  affidavits,  but  will  hear  counter-affidavits  as  to  excuse  for 
permitting  default. 

Distinguished  in  Bond  v.  Karma-Ajax  Con.  Min.  Co.,  15  Cal.  App. 
472,  115  Pac.  255,  holding  where  no  case  of  excusable  neglect  was 
made  out,  party  was  not  entitled  to  relief  and  error  in  admitting 
counter-affidavits  to  his  affidavit  of  merits  was  not  prejudicial;  Beck 
V.  Lavin,  14  Idaho,  370,  97  Pac.  1030,  holding  in  such  case  court  would 
not  consider  affidavits  counter  to  those  stating  defendant's  defense. 

On  Setting  Aside  Default  Judgment,  court  can  impose  terms  which 
leave  plaintiff  secure  in  right  to  subject  property  of  defendant  to 
any  judgment  he  may  obtain. 

Approved  in  McCarty  v.  Wilson,  2  Cal.  App.  157,  83  Pac.  171,  up- 
holding order  relieving  party  from  neglect  in  serving  bill  of  excep- 
tions given  on  condition  he  should  surrender  office,  right  to  which 
was  subject  of  action,  pending  appeal. 

Vacation  of  JudgmentB  for  Negligence  or  mistakes  of  attorney. 
See  note,  96  Am.  St.  Bep.  111. 

96  Oal.  664-668,  31  Pac.  665,  BUBBIS  ▼.  ADAMa 

Probate  Sale  of  Bealty  will  not  be  Declared  Void  on  collateral 
attack  on  title  acquired  thereby  if  statutory  provisions  are  sub- 
stantially complied  witli,  and  in  doubtful  case  court  will  not  lean 
toward  attacking  party  who  is  mere  volunteer. 

Approved  in  Burris  v.  Kennedy  (Cal.),  38  Pac.  971,  refusing  to  set 
aside  probate  sale  of  realty  for  mere  irregularities  when  collaterally 
attacked  by  grantee  oi  distributee  under  final  decree,  who  raised  no 
objection  to  validity  of  sale. 

When  Cause  of  Action  to  Quiet  Title  depends  on  proof  of  fraud, 
facts  C(ynstituting  fraud  must  be  alleged  and  proved. 

Approved  in  Virginia  Lumber  Co.  v.  Glenwood  Lumber  Co.,  5  Cal. 
App.  259,  90  Pac.  49,  holding  complaint  in  conversion  not  alleging 
fraud  would  not  admit  proof  of  fraud  in  procuring  goods  from  plain- 
tiff by  third  person,  when  defendant  took  from  him  for  valuable 
consideration. 
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Distinguished  in  Wendling  Lumber  Co.  ▼.  Glenwood  Lumber  Co., 
153  Cal.  416y  95  Pac.  1031,  holding,  in  trover  for  eonversion  of  goods, 
plaintiff,  without  pleading  that  third  party  secured  goods  from  him 
bj  fraud  and  transferred  them  .to  defendant  without  consideration, 
could  prove  these  facts  in  avoidance  of  defendant's  title;  Cutler  v. 
Fitzgibbons,  148  Cal.  563,  83  Pac.  1075,  upholding  complaint  in  action 
to  quiet  title  against  alleged  forged  deed. 

Action  to  Quiet  Title  cannot  be  Maintained  by  one  claiming  equi- 
table title  as  against  holder  of  legal  title. 

Approved  in  Buchner  v.  Malloy,  155  Cal.  255,  100  Pac.  688,  and 
Bobinson  t.  Muir,  151  Cal.  124,  90  Pac.  524,  both  following  mkw 
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97  OaL  1-^,  31  Pac.  1112,  GORMAN  ▼.  80T7THEBN  PACIFIC  CO. 

Mental  Suffering  as  Element  of  Damages  for  expulsion  by  carrier. 
See  note,  12  L.  B.  A.  (n.  s.)  185. 

97  Cal.  8-10,  31  Pac.  625,  PACIFIC  PAVING  CO.  v.  BOLTON. 

Allegation  In  Complaint  to  Foreclose  Lien  of  street  assessmenl  that 
city  council  "dfaly  gave  and  made  its  determination  to  order  work 
done"  avers  in  legal  effect  that  everything  was  done  necessary  to  give 
va,lidity  to  order. 

Approved  in  Bituminous  Lime  Bock  Pa  v.  etc.  Co.  v.  Fulton  (Cal.), 
33  Pac  1118,  holding  complaint  to  enforce  street  assessment  suffi- 
ciently alleged  performance  of  acts  required  of  city  officials  as  against 
general  demurrer;  Gurnsey  v.  Northern  Gal.  Power  Co.,  7  Cal.  App. 
545,  94  Pac.  863,  holding  order  granting  franchise  was  sufficiently 
averred  when  alleged  it  was  duly  given  or  made. 

Distinguished  in  Grouse  v.  Barrows,  156  Cal.  156,  103  Pac.  895,  hold- 
ing complaint  failed  to  state  cause  of  action,  when  resolution  of  in- 
tention to  perform  street  work  was  insufficient  in  description. 

97  CaJ.  10-12,  31  Pac.  1117,  BABEEB  y.  DOHEBTY. 

Contract  for  Erection  of  Building  is  Void  if  plans  and  specifications 
are  made  part  of  contract,  and  are  not  filed  with  recorder. 

Approved  in  Condon  v.  Donohue,  160  GaL  755,  118  Pac.  115,  holding 
unenforceable  contract  for  building  when  private  memorandum  was 
made  part  of  contract  and  was  not  filed  with  recorder. 

97  CaL  15-18,  31  Pac.  898,  GUMPEL  ▼.  CASTAGNETTO. 

Averments  of  Fraud  in  Complaint  Seeking  reconveyance  of  land  con- 
veyed by  deed  absolute  held  to  support  finding  deed  was  given  as 
mortgage  only. 

Approved  in  Moehlenpah  v.  Mayhew,  138  Wis.  574,  119  N.  W.  831, 
holding  where  in  suit  to  rescind  sale  of  remainder  on  ground  of  mis- 
take court  found  neither  vendor  nor  purchaser  knew  of  prior  death 
of  life  tenant  and  denied  relief,  judgment  adjudicated  that,  notwith- 
standing mutual  mistake,  sale  was  valid. 

(843) 
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07  Oal.  21-28.  31  Pac.  1110.  GHBI8TT  ▼.  SPBIKa  VALLET  WATEB- 
WORKS. 

Poueesion  of  Part  of  Property  Undar  Initminent  describing  whole 
extends  possession  to  whole. 
Reaffirmed  in  Owsley  v.  Matson.  156  Cal.  404,  104  Pac.  984. 
Color  of  Title.    See  note,  88  Am.  St.  Rep.  704. 

97  OaL  28-39,  31  Pac.  726^  BANK  OF  BRITISH  NORTH  AMERICA 
▼.  AltASKA  IMP.  CO. 

Foreign  Banking  Corporation  Held  to  have  eontplied  with  statute 
requiring  filing  certain  statements  as  condition  to  maintaining  actions. 

Distinguished  in  Alaska  Salmon  Co.  y.  Standard  Box  Co.,  158  Cal. 
577,  112  Pac.  458,  holding  where  forfeiture  of  right  to  sue  by  plaintiff 
was  pleaded  as  defense,  performance  of  acts  required  by  state  officers 
to  declare  forfeiture  upon  nonpayment  of  license  tax  must  be  particu- 
larly alleged. 

Constitutionality  of  Statutes  Restricting  Contracts  and  business. 
See  note,  21  L.  B.  A.  795. 

Miscellaneous. — Cited  in  Bank  of  British  North  America  ▼.  Alaska 
Imp.  Co.  (Cal.),  31  Pac.  730,  companion  case. 

97  CaL  40-47,  31  Pac.  730,  FREBL  v.  MARKET  ST.  CABLE  RT.  CO. 

Physician  Who  Prescribed  for  Plaintiff  after  injury  cannot  testify, 
over  plaintifiTs  objection,  as  to  his  physical  condition,  in  action  for 
damages  for  such  injury. 

Approved  in  McRae  v.  Erickson,  1  CaL  App.  332,  82  Piac.  212,  hold- 
ing physician  in  charge  of  defendant's  hospital,  who  was  paid  by 
assessments  on  wages  of  men,  was  in  effect  employed  by  plaintiff, 'and 
could  not  testify  as  to  statements  made  to  him  by  plaintiff  upon  ex- 
amine tion  of  injury;  Trull  v.  Modern  Woodmen,  12  Idaho,  323,  85  Pac. 
1082^  upholding  statute  allowing  applicant  for  life  insurance  to  stipu- 
late against  privilege  of  refusing  to  allow  physician  to  testify;  Smart 
V.  Kansas  City,  208  Mo.  194,  123  Am.  St.  Rep.  415,  105  S.  W.  718,  14 
L.  R.  A.  (n.  s.)  565,  holding  physician  in  charge  of  hospital  but  who 
did  not  personally  treat  plaintiff,  could  not  testify  as  to  information 
received  from  him  on  his  arrival;  Haworth  v.  Kansas  City  Southern 
By.  Co.,  94  Mo.  App.  226,  68  S.  W.  115,  holding  physician  could  not 
over  plaintilTs  objection  testify  as  to  what  he  learned  from  plaintiff 
while  professionally  treating  him;  Meyer  v.  Supreme  Lodge,  178  N.  Y. 
68,  70  N.  E.  113,  64  L.  R.  A.  839,  holding  where  physician  was  called 
to  treat  plaintiff  against  his  will,  he  became  patient  by  operation  of 
law,  and  information  acquired  by  physician  was  privileged. 

Whether  Privilege  as  to  Information  acquired  by  physician  extends 
to  physician  not  employed  by  patient.  See  note,  16  L.  R^  A.  (n.  s.) 
887. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  49. 

97  Cal.  66--58,  31  Pac.  627,  HISTORY  CO.  v.  IJOHT. 

When  Summons  is  Improperly  Served  outside  county  under  section 
848,  Code  of  Civil  Procedure,  justice  of  peace  may  set  it  aside  on 
defendant's  motion. 

Approved  in  Burge  v.  Justice's  Court,  11  Cal.  App.  215.  104  Pac. 
582,  holding  prohibition  did  not  lie  to  prevent  hearing  of  cause  when 
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summoiis  was  improperly  served  outsid'e  countj  but  remedy  was  by 
motion  to  set  aside  service. 

YHmre  Court  luui  Jurisdiction  to  I>ecide  motion,  its  decision  cannot 
be  reviewed  on  certiorari. 

Approved  in  Dahlgren  v.  Superior  Court,  8  Cal.  A  pp.  628,  97  Pae. 
683,  following  rule;  People  v.  Ham  Tong,  155  Cal.  581,  132  Am.  St. 
Bep.  110,  102  Pac.  264,  24  L.  B.  A.  (n.  s.)  481,  applying  rule  in  crim- 
inal case. 

07  dal.  62-66,  81  Pac.  609,  BOBINSON  ▼.  TSMPLAB  LODGE. 

Ootenants  in  Mines.    See  note,  91  Am.  St.  Bep^  857. 
Conclnsivenees  of  Decisions  of  Tribunals  of  associations  or  corpo- 
rations.   See  note,  49  L.  B.  A.  374,  377. 

97  OaL  66-69,  81  Pac.  836»  BOOEB8  v.  DUFF. 

Failure  to  Find  on  Issue  is  not  Bevorsible  Error  where  it  does  not 
appear  that  evidence  was  introduced  in  relation  to  such  issue. 

Approved  in  People  v.  McCue,  150  Cal.  200,  88  Pac.  901,  Bailiff  ▼. 
Powers  (CaL),  37  Pac.  509,  and  Gerth  v.  Gerth,  7  Cal.  App.  738,  95 
Pac.  905,  all  following  rule;  Hatton  v.  Gregg,  4  Cal.  App.  546,  88  Pac. 
596,  holding  failure  to  find  on  plea  of  limitations  was  immaterial  when 
findings  supported  judgment  regardless  of  plea. 

Wbat  is  Community  Property.    See  note,  126  Am.  St.  Bep.  107. 

97  OaL  72-77,  81  Pac.  742,  22  K  B.  A.  256,  BBEEZE  ▼.  BBOOK8. 

Findings  Should  bo  Oonstmed  so  as  to  uphold  rather  than  defeat 
judgment. 

Approved  in  Bruce  v.  Bruce,  16  Cal.  App.  357,  116  Pac.  996,  where 
findings  waived,  court  presumed  to  have  found  all  facte  necessary  to 
support  judgment;  Santos  v.  Silva,  1  Cal.  App.  616,  82  Pac.  981,  Pacific 
Lumber  Co.  v.  Wilson,  6  Cal.  App.  502,  92  Pae.  655,  Eastwood  v.  Stand- 
ard Mines  etc.  Co.,  11  Idaho,  203,  81  Pae.  384,  and  Vasey  v.  Campbell, 
4  Cal.  App.  454,  88  Pac.  509,  all  holding  findings  supported  judgment; 
Leist  V.  Dierssen,  4  Cal.  App.  637,  8  Pac.  813,  Murphy  v.  Stelling,  8 
Cal.  App.  705,  97  Pac.  674,  and  Marshutz  ▼.  Seltzer,  5  Cal.  App.  145, 
89  Pac.  878,  uncertainty  construed  in  favor  of  judgment;  Bipperdam 
V.  Weld'y,  149  Cal.  674,  87  Pac.  279,  Griffin  v.  Pacific  Electric  By.  Co., 
1  Cal.  App.  680,  82  Pac.  1085,  and  Aetna  Ind<em.  Co.  v.  Altadena  Min. 
etc.  Co.,  11  Cal.  App.  173,  104  Pac.  474,  all  holding  when  from  facts 
found  other  facts  necessary  to  support  judgment  could  be  inferred, 
trial  court  is  deemed  to  have  made  such  inference. 

Beqnisites  of  Present  Oral  Contract  of  Insnranco.  See  note,  5  L.  B. 
A.  (n.  s.)  412. 

Estoppel  of  Land  Owner  Permitting  Title  to  remain  in  another  to 
assert  it  as  against  latter's  creditors.    See  note,  30  L.  B.  A.  (n.  s.)  1. 

97  CaL  78-^0,  81  Pac.  744,  SALINAS  BANK  ▼.  DE  WITT. 

Agreement  for  TTse  of  Machinery  for  Threshing,  expenses  to  be  paid 
by  user  and  on«-hAlf  net  proceeds  given  to  owner,  is  not  partnership. 

Approved  in  Title  Insurance  &  Trust  Co.  v.  Grider,  152  Cal.  752, 
94  Pac.  603,  agreement  considered  and  held  to  create  mere  agency 
for  sale  of  land,  though  agents  were  to  pay  certain  expenses  and  to 
receive  portion  of  net  profits. 
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Effect  of  Agraemoiit  to  8haro  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  991,  992. 

Where  Testimony  on  Material  Issne  is  admitted  after  objection, 
court  is  presumed  to  have  given  it  some  weight  in  determining  issue. 

Beaffirmed  in  King  y.  Green,  7  Cal.  App.  478,  94  Pae.  779. 

97  Oal.  81-83,  SI  Pac  895,  PIG  ▼.  AIGELTINOEB. 

Bight  of  Bespondent  to  have  Appeal  Dismissed  does  not  depend 
upon  filing  of  certificate  of  clerk  of  trial  court  before  transcript  is  filed 
or  motion  to  dismiss  heard. 

Approved  in  Stiavetti  v.  TJnsworth,  10  Cal.  App.  682,  103  Pac.  149, 
holding  copy  of  clerk's  certificate  need  not  be  served  with  notice  of 
motion  to  dismiss. 

97  Cal.  83-91,  31  Pac.  840,  EX  PAETE  BBOWK. 

Court  cannot  Order  Production  and  opening  of  sealed  xmckages  of 
ballots  cast  at  election  unless  contest  has  begun,  and  order  to  produce 
such  ballots  at  criminal  prosecution  for  fraud  is  void. 

Approved  in  State  v.  Taylor,  220  Mo.  635,  637,  119  a  W.  378,  879, 
following  rule. 

Power  of  Courts  to  Bequire  Ballot-boxes  to  be  produced  or  opened 
in  proceedings  other  than  election  contests.    See  note,  33  L.  B.  A.  386. 

Ballots  cannot  be  Produced  in  Evidence  without  satisfactory  pre- 
liminary proof  they  remain  in  same  condition  as  in  which  they  were 
taken  from  ballot-box. 

Approved  in  Chatham  v.  Mansfield,  1  Cal.  App.  306,  82  Pac.  346, 
holding  ballots  received  by  clerk  in  broken  envelopes  and  kept  where 
public  had  access  to  them  could  not  be  received  to  control  election 
returns. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  ballots. 
See  note,  30  L.  B.  A.  (n.  s.)  608. 

97  Cal.  91-92,  31  Pac.  899,  JACKS  v.  BALDEZ.  s 

Aside  from  Means  Provided  in  Section  473,  Code  of  Civil  Procedure, 
judgment  can  be  vacated  on  motion  only  when  void  on  face. 

Approved  in  Tuffree  v.  Stearns  Banchos  Co.  (Cal.),  54  Pac.  827,  re- 
fusing to  set  aside  judgment  not  void  on  face  when  motion  was  not 
under  section  473,  Code  of  Civil  Procedure;  Forrester  v.  Lawler,  14 
Cal.  App.  173,  111  Pac.  285,  holding  judgment  of  dismissal  duly  en- 
tered but  not  conforming  to  order  of  dismissal  could  not  be  corrected 
by  summary  order  of  amendment  made  after  six  months. 

97  CaL  93-100,  83  Am.  St.  Bep.  163,  31  Pac  846,  KENNEDY  v.  CAU- 
FOBNIA  SAV.  BANK. 

Writ  of  Attachment  Issued  Against  any  defendant  for  amount  ex- 
ceeding demand  made  against  him  in  complaint  must  be  discharged  on 
his  motion. 

Approved  in  Jensen  ▼.  Dorr,  157  Cal.  441,  108  Pac.  322,  discharging 
writ  of  attachment  irregularly  issued  against  vessel. 

Proceedings  to  Dissolve  Attachments.  See  note,  123  Am.  St.  Bep. 
1037. 

Liability  of  Stockholder  for  Corporate  Debts  is  founded  on  contract. 

Approved  in  Kiefhaber  Lumber  Co.  v.  Newport  Lumber  Co.,  15  Cal. 
App.  40^  113  Pac.  692^  Miller  &  Lux,  Inc.,  v.  Katz,  10  Cal.'  App.  579, 
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102  Pac.  947,  Walker  ▼.  Woodside,  IM  Fed.  683,  90  0.  0.  A.  644,  and 
Adams  ▼.  Clark,  36  Colo.  73,  85  Pae.  644,  all  following  role;  Foreign 
Mines  Development  Co.  y.  Boyea,  180  Fed.  597,  liolding  in  suing  stock- 
bolder  on  corporation  liabilitj,  contract  from  which  it  arose  most  be 
alleged. 

97  OaL  108-111,  81  Pac  844,  HEFT  ▼.  PAYNE. 

Extension  of  Time  for  Oompletioii  of  street  work  mnst  be  given, 
within  time  limited  by  contract. 

Reaffirmed  in  Palmer  v.  Bnrnham  (Cal.),  47  Pac.  600. 

Personal  Liability  to  Pay  AssessnuiLt  for  local  improvement.  See 
note,  35  L.  B.  A.  61. 

Defects  in  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  B.  A.  905,  915,  917. 

97  Oal.  112-114,  31  Pac.  909,  McDONAU)  ▼.  DODGE. 

Board  of  SnpervlsoiB  of  San  Frandsco  is  legislative  department  of 
municipality. 

Approved  in  California  Beduction  Co.  v.  Sanitary  Beduction  Works, 
199  U.  S.  316,  26  Sup.  Ct.  lOO,  50  L.  Ed.  204,  following  rule. 

Miscellaneous. — Cited  in  Clarke  v..  Jennings  (Cal.),  32  Pao.  1049, 
companion  case. 

97  OaL  114-122,  31  Pac.  901,  FALLS  ▼.  SAN  FBANCISOO  ft  NOBTH 
PAO.  B.  B.  OO. 

Bailroad  Is  Bound  Only  to  Exercise  of  ordinary  care  as  to  condition 
of  station  at  which  passengers  are  received. 

Approved  in  St.  Loiiis  Iron  Mt.  etc.  By.  Co.  v.  Woods,  96  Ark.  316, 
131  S.  W.  870,  following  rule;  Pere  Marquette  B.  Co.  v.  Strange,  171 
Ind.  167,  84  N.  E.  823,  20  L.  B.  A.  (n.  s.)  1041,  holding  railroad  not 
liable  for  injury  to  man  in  attempting  to  cross  tracks  in  front  of 
moving  train  at  station;  Fremont  etc.  B.  B.  Co.  v.  Hagblad,  72  Neb. 
781,  101  N.  W.  1036,  4  L.  B.  A.  (n.  s.)  254,  holding  railroad  owed  only 
ordinary  care  to  persons  at  stations  who  did  not  hold  relation  of  pas- 
senger to  road. 

97  OaL  122-124,  81  Pac.  908,  WILLIAMS  ▼.  SAVINGS  ft  LOAN 
SOCIETY. 

Violation  of  Provision  in  Oontract  for  street  work  fixing  number 
of  hours  which  shall  constitute  day's  work  does  not  affect  validity 
of  assessment  for  such  work. 

Beaffirmed  in  Flinn  v.  Peters,  3  Cal.  App.  236,  84  Pac.  996. 

Oonrts  will  Take  Judicial  Notice  of  streets  of  San  Francisco  and 
their  location,  in  action  to  enforce  assessment  for  street  improvement. 

Approved  in  Pacific  Paving  Co.  v.  Verso,  12  Cal.  App.  365,  107  Pac. 
591,  following  rule. 

Judicial  Notice  of  Localities  and  Boundaries.  See  note,  82  Am.  St. 
Bep.  444. 

Defects  in  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  B.  A.  921. 

97  OaL  125-131,  81  Pac.  906,  HABDT  ▼.  HABDT. 

Action  for  Permanent  Malnt>enance  of  wife  under  section  137,  Civil 
Code,  can  only  be  based  on  ground  of  desertion  by  husband. 
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Approved  in  Dole  t.  Gtear,  14  Haw.  556,  following  rule;  Hiner  ▼. 
Hiner,  5  Cal.  App.  548,  90  Pae.  957,  holding  such  action  addressed  to 
equity  side  of  court,  and  appeal  therein  should  be  taken  direct  to 
supreme  court. 

97  OaL  185-146^  81  Pac.  845,  BXTOK  ▼.  CITY  OF  ETJBEKA. 

Statute  Belating  to  Oliange  of  Venue  is  remedial,  and  should  be 
liberally  construed. 

Approved  in  State  v.  Superior  Court,  40  Wash.  446,  111  Am.  St 
Bep.  915,  82  Pac.  875,  2  L.  B.  A.  (n.  s.)  568,  following  rule;  Sherman 
V.  Southern  Pac.  Co.,  31  Nev.  291,  102  Pac.  259,  holding  statute  pro- 
viding for  relief  from  defaults  should  be  liberally  construed. 

Principal  Place  of  BiminesB  of  Corporation  is  its  residence. 

Approved  in  Krogh  v.  Pacific  Gateway  etc.  Co.,  11  Cal.  App.  238, 
104  Pac.  698,  and  Waechter  v.  Atchison  -etc.  By.  Co.,  10  Cal.  App.  73, 
101  Pac.  42,  both  following  rule. 

Municipal  Corporation  is  Baeldent  of  County  within  which  its  terri- 
tory lies,  and  can  demand  that  actions  against  it  be  tried  in  such 
county. 

Approved  in  Parks  Co.  v.  City  of  Decatur,  138  Fed.  553,  70  C.  C. 
A.  674,  holding  municipal  corporation  not  liable  by  attachment  in 
courts  of  another  state. 

Venne  of  Action  Against  Municipality.  See  note,  25  L.  B.  A.  (n. 
s.)  712. 

97  CaL  140-147,  31  Pac.  910,  80BEBANES  ▼.  80BEBAKE8. 

Deed  of  Olf t  to  One  in  Conlldentlal  Belation  is  presumed  fraudulent, 
and  burden  is  on  donee  to  show  gift  was  made  freely  and  voluntarily. 

Approved  in  Arellanos  v.  Arellanos,  151  Cal.  447,  90  Pac.  1061,  and 
Zihn  V.  Zihn,  153  Cal.  409,  95  Pac.  869,  both  upholding  finding  deed  of 
gift  was  voluntarily  given;  Becker  v.  Schwerdth,  6  Cal.  App.  464,  92 
Pac.  398,  upholding  deed  from  aged  mother  to  son;  McDonnell  v. 
McDonnell,  10  Cal.  App.  66,  101  Pac.  41,  upholding  deed  of  gift  from 
aged  and  ill  person;  Nobles  v.  Button,  7  Cal.  App.  21,  93  Pac.  292, 
setting  aside  deed  from  aged  and  ill  mother  to  son  to  exclusion  of 
other  children; 

Gift  Deed  cannot  be  Set  Aside  merely  on  ground  it  strips  grantor 
of  all  his  property. 

Approved  in  Broaddus  v.  James,  13  Cal.  App.  475,  476,  110  Pac. 
162,  163,  following  rule;  Bretthauer  v.  Foley,  15  Cal.  App.  27,  113 
Pac.  359,  holding,  in  absence  of  fraud,  deed  could  not  be  set  aside  on 
ground  it  was  improvidently  made. 

Independent  Advice  as  Condition  of  a  valid  gift  inter  vivos  between 
parties  in  confidential  relation.    See  note,  16  L.  B.  A.  (n«  s.)  1094. 

97  Cal.  147-154,  31  Pac.  928,  PECEHAM  v.  8TEWABT. 

Contract  to  Fumidi  "Good  and  Perfect  Title*'  calls  for  title  good 
in  point  of  fact  and  also  apparently  perfect  when  exhibited. 

Approved  in  Allen  v.  Globe  Grain  etc.  Co.,  156  Cal.  290,  104  Pac. 
307,  holding  "perfect  title"  called  for  title  free  from  reasonable  doubt 
and  fairly  deducible  of  record;  Bartlett  v.  McGee  (Cal.),  4o  Pac.  1031, 
holding  unrecorded  contract  for  sale  including  by  mistake  lands  con- 
veyed by  later  contract  was  such  defect  of  title  as  entitled  purchaser 
under  later  contract  to  rescind  and  recover  purchase  money. 

Idem  Sonans.    See  note,  100  Am.  St.  Bep.  353. 
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97  Cal.  155-161,  31  Pac  896,  OHAPMAK  T.  BANK  OF  OAUFOBNIA. 

Begardless  of  Plea  of  Limitations,  court  of  equity  will  not  entertain 
suit  brought  after  unreasonable  delay. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  24,  66  Pac.  558,  55  L. 
B.  A.  658,  following  rule;  Stevenson  v.  Boyd,  153  Cal.  636,  638,  96 
Pac.  287,  288,  19  L.  B.  A.  (n.  s.)  525,  holding  suit  to  enforce  alleged 
trust  in  title  of  land  barred  by  laches. 

97  OaL  161-171,  31  Pac.  834,  HOLMES  T.  SOUTH  PAOIFIO  COAST 
BY.  CO. 

Bailroad  is  not  Liable  for  Injury  to  person  carelessly  walking  on 
track  in  daylight  without  looking  for  approach  of  train  for  which  he 
was  waiting. 

Approved  in  Spear  ▼.  United  Bailroads,  16  Cal.  App.  663,  117  Pac. 
968,  approving  instruction  in  regard  to  use  of  ordinary  care  in  looking 
out  for  approaching  cars  at  busy  street  crossing;  Hamlin  v.  Pacific 
Electric  By.  Co.,  150  Cal.  779,  89  Pac.  1110,  holding  bicycle  rider  neg- 
ligent in  riding  on  car  tracks;  Jansen  v.  Southern  Pacific  Co.,  5  Cal. 
App.  17,  89  Pac.  618,  holding  person  negligent  in  crossing  track  with- 
out making  attempt  to  ascertain  whether  train  was  approaching; 
Bowe  v.  Southern  California  By.  Co.,  4  Cal.  App.  4,  7,  87  Pac.  221, 
holding  deceased  negligent  in  stepping  on  track  in  front  of  train  when 
engineer  gave  warning  signals;  Birr  ell  v.  Great  Northern  B.  B.  Co., 
61  Wash.  342,  112  Pac.  364,  holding  employee  injured  while  walking 
between  tracks  was  contributorily  negligent;  Labarge  v.  Pere  Mar- 
quette B.  Co.,  1^4  Mich.  146,  95  N.  W.  1075,  holding  railroad  not 
liable  for  injury  to  person  in  buggy  backed  on  track  by  unmanage- 
able horse;  Wheeler  v.  Oregon  B.  B.  etc.  Co.,  16  Idaho,  396,  102  Pac. 
354,  holding  plaintiff  not  guilty  of  contributory  negligence  in  stepping 
on  track  to  escape  from  fractious  team  without  looking  and  listening. 

Wliere  Negligence  of  Plaintiff  is  Gontemporaneoiui  with  that  of  de- 
fendant, negligence  of  defendant  is  wholly  immaterial. 

Approved  in  Tobin  v.  Omnibus  Cable  Co.  (Cal.),  34  Pac.  126,  hold- 
ing street  railroad  company  liable  for  injury  caused  by  starting  car 
when  passenger  was  alighting;  Anderson  y.  Great  Northern  By.  Co., 
15  Idaho,  534,  99  Pae.  98,  holding  where  negligence  of  plaintiff  pre- 
ceded that  of  defendant  and  accident  might  have  been  averted  with 
ordinary  care,  defendant  was  liable. 

Where  Facts  are  Undisputed,  Question  of  negligence  is  one  of  law 
for  court. 

Approved  in  Wardlaw  v.  California  By.  Co.  (Cal.),  42  Pac.  1076,  fol- 
lowing rule;  Johnson  v.  Thomas  (Cal.),  43  Pac.  580,  holding  question 
of  contributory  negligence  properly  left  to  jury. 

97  Cal.  171-180,  81  Pac.  933,  PEOPLE  ▼.  AH  LEE  DOON. 

When  Judge  from  Another  Oounty  Presides  at  trial,  he  is  presumed 
to  have  been  regularly  called  in. 

Beaffirmed  in  Smith  v.  White,  107  Va.  619,  59  8.  E.  481. 

Papers  not  Indorsed  nor  Authenticated  by  trial  judge  form  no  part 
of  record  and  cannot  be  used  to  amend  bill  of  exceptions. 

Approved  in  People  v.  Schultz,  14  Cal.  App.  110,  111  Pac.  273,  hold- 
ing instructions  neither  indorsed  nor  certified  nor  contained  in  bill 
of  exceptions  constituted  no  part  of  record  on  appeal  and  could  not 
'be  considered. 

II  Oal.  Notes— 54 
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Objection  to  Oompetency  of  Paaal  of  Jurors  eannot  be  first  made 
after  rerdict. 

Approved  in  People  t.  Duncan,  8  Cal.  App.  190,  96  Pac.  420,  holding 
substitution  of  father  for  son  on  jury  could  not  be  objected  to  for 
first  time  after  verdict. 

Disqualiflcation  of  Judge  by  Prior  Oonnection  with  case.  See  note, 
25  L.  B.  A.  116. 

Continuance  in  Orimtnal  OasM  for  absence  of  witnesses.  See  note, 
122  Am.  St.  Bep.  750. 

Evidence  of  Qood  Cbaracter  to  Create  Doubt  of  guilt.  See  note, 
103  Am.  St.  Bep.  894. 

07  CaL  182-184,  82  Pac.  10,  HANLEY  Y.  SIXTEEN  HOBSSa 
Implied  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  274. 
Miscellaneous. — Cited  in  Hilton  v.  Hanly  (Cal.),  32  Pac.  11,  com- 
panion case. 

07  CaL  184-189,  81  Pac.  893^  SCHMID  ▼.  BUSGH. 

Under  Section  1184,  Code  of  Civil  Procedure,  contract  price,  as  to 
lien  claimants,  except  contractor,  shall  be  payable  in  money. 

Approved  in  Hampton  t.  Christensen,  148  Cal.  736,  84  Pac.  202, 
holding  provision  of  code  that  contract  price  shall  not  be  diminished 
by  offsets  in  favor  of  reputed  owner  and  against  contractor  refers 
only  to  offsets  not  arising  under  terms  of  contract. 

'Bight  to  Plead  Inconsistent  Defensee.  See  note,  48  L.  B.  A.  193, 
204. 

97  Cal.  189-194,  31  Pac  1130,  8TB0ZYNSKI  ▼.  8TBOZTKSEI. 

Action  of  Trial  Court  in  Dividing  Community  Proi>erty  in  action 
for  divorce  on  ground  of  cruelty  or  adultery  may  be  revised  on  appeal. 

Approved  in  Cargnani  v.  Cargnani,  16  Cal.  App.  101,  116  Pac.  308, 
following  rule;  Pereira  v.  Pereira,  150  Cal.  7,  134  Am.  St.  Bep.  107, 
103  Pac.  491,  23  L.  B.  A.  (n.  s.)  88,  modifying  on  appeal  decree  dis- 
tributing community  property. 

97  CaL  194-196,  31  Pac  1109,  PEOPI.E  v.  DAVI& 

Proof  Tbat  Property  Charged  to  have  been  stolen  was  in  possession 
of  prosecutor  at  time  of  taking  is  sufficient  evidence  of  his  owner- 
ship. 

Beaffirmed  in  State  v.  Howard,  30  Mont.  528,  77  Pac.  54. 

Indictment  for  Larceny  Need  not  Allege  property  was  taken  against 
will  of  owner. 

Approved  in  Hurst  v.  Territory,  10  Okl.  607,  86  Pac.  282,  following 
rule;  State  v.  Bathbone,  8  Idaho,  171,  172,  67  Pac.  189,  upholding  in- 
dictment charging  larceny  in  felonious  taking  of  two  mares. 

Whether  Indictment  Involving  Felonious  Taking  may  lay  ownership 
in  one  in  possession  as  agent  or  bailee.  See  note,  21  L.  B.  A.  (n« 
s.)  315. 

Proof  of  Corpus  Delicti.    See  note,  68  L.  B.  A.  67. 

97  Csl.  196-202,  31  Pac  937,  ESTATE  OF  ABaXJELLO. 

Where  Administrator  Deposits  Funds  of  estate  in  bank  in  his  own 
name,  he  is  liable  for  loss  of  deposit. 

Approved  in  Estate  of  Wood,  159  Cal.  470,  114  Pac.  993,  holding 
guardian  liable  for  loss  of  funds  of  ward  deposited  in  bank  as  per- 
manent investment. 
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Deposit  of  Trust  Fond  in  Bank  by  executors  or  administrators.  See 
note,  98  Am.  St.  Bep.  374. 

Liability  of  Executor  or  Administrator  for  loss  of  bank  deposit. 
See  note,  7  L.  B.  A.  (n.  s.)  619. 

Effect  of  Writings  in  Favor  of  "trustee"  without  indicating  bene- 
ficiary or  terms  of  trust.    See  note,  82  Am.  St.  Bep.  521. 

97  Oal.  203-208,  31  Pac  1126,  32  Pac.  316,  BILEY  ▼.  NANCE. 

Estates  and  Interests  to  Wliich  Judgment  liens  attach.  See  note, 
117  Am.  St.  Bep.  780. 

97  Oal.  20a<213,  31  Pac.  1131,  HATTON  ▼.  HOLME& 

Bank  Paying  Oheck  on  Forged  Indorsement  of  payee's  name  ac- 
quires no  right  on  it  as  against  drawer  of  check. 

Approved  in  Harmon  v.  Old  Detroit  Nat.  Bank,  153  Mich.  79,  81, 
126  Am.  St.  Bep.  467,  'll6  N.  W.  619,  620,  17  L.  B.  A.  (n.  s.)  514, 
holding  bank  liable  for  payment  of  warrant  in  which  name  of  fictitious 
payee  had  been  substituted;  Union  Biscuit  Co.  v.  Springfield  Grocer 
Co.,  143  Mo.  App.  30S,  126  S.  W.  998,  liolding  bank  liable  for  pay- 
ment to  wrong  person  of  altered  check. 

In  Action  Against  Notary  to  Becover  as  damages  money  alleged 
to  have  been  loaned  by  plaintiff  on  forged  mortgage,  which  contained 
false  acknowledgment  by  notary,  where  it  appears  money  was  paid 
by  bank  in  which  plaintiff  had  deposit,  upon  forged  indorsement  of 
payee's  name  on  check  given  for  money  to  be  loaned,  no  loss  is  shown 
by  plaintiff. 

Approved  in  Coffin  v.  Bruton,  78  Ark.  166,  95  S.  W.  462,  and  Smith 
▼.  Maginnis,  75  Ark.  477,  89  S.  W.  92,  both  holding  where  notary 
made  false  certificate  of  acknowledgment  that  certain  persons  ap- 
peared before  him  and  made  affidavit  they  were  soldiers,  purchaser  of 
additional  homestead  lands  of  such  persons  cannot  hold  notary  for 
damages  though  purchase  was  made  in  reliance  on  certificate. 

Distinguished  in  Barnard  v.  Schuler,  100  Minn.  291,  110.  N.  W.  967, 
and  Kleinpeter  v.  Castro,  11  Cal.  App.  87,  103  Pac.  1092,  both  holding 
notary  liable  for  damages  resulting  from  false  acknowledgment  of 
forged  deed,  ^gned  by  impostor  personating  true  owner;  County  of 
Silver  Bow  v.  Davies,  40  Mont.  341,  107  Pac.  86,  holding  sureties  of 
clerk  of  court  liable  for  loss  through  issuance  of  fraudulent  jury  and 
witness  certificates  though  not  valid  on  face,  and  treasurer  was  negli- 
gent in  paying  them. 

Liability  of  Notaries.    See  note,  82  Am.  St.  Bep.  383,  384. 

97  Cal.  214-223,  32  Pac.  3,  SECUBITT  SAVINGS  &  LOAN  CO.  ▼. 
HINTON. 

Under  Constitation  All  Chartered  M^cipalitles  have  power  of 
taxation. 

Approved  in  Home  Telephone  etc.  Co.  y.  Los  Angeles,  155  Fed.  566, 
holding  city  had  authority  under  its  charter  to  regulate  telephone 
rates. 

Taxation  of  Corporate  Franchises.    See  note,  57  L.  B.  A.  72. 

Miscellaneous. — Cited  in  Los  Angeles  Sav.  Bk.  v.  Hinton  (Cal.),  32 
Pac.  6,  and  Main  St.  Sav.  Bk.  &  Trust  Co.  t.  Hinton  (Cal.),  32  Pac. 
6,  both  companion  eases. 
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97  Cal.  224-282,  32  Pae.  11,  PEOPUE!  T.  LEM  YOU. 

Question  of  Materiality  of  Alleged  False  TeEtimony  is  one  of  law 
for  court. 

Beaffirmed  in  People  ▼.  Bradbury,  155  Cal.  815,  103  Pac.  219. 

Materiality  of  False  Testimony  may  Only  Appear  when  considered 
in  connection  with  teBtimony  previously  given. 

Approved  in  People  v.  Collins,  6  Cal.  App.  500,  92  Pac.  517,  holding 
indictment  for  perjury  sufficiently  alleged  materiality  of  false  tes- 
timony when  it  did  not  appear  from  other  averments  that  it  was 
immaterial. 

In  Trial  for  Perjury,  Jury  has  Only  Bigbt  to  find  facts  and  apply 
to  them  law  as  given  by  court. 

Beaffirmed  in  People  v,  Chadwick,  4Xal.  App.  68,  87  Pac.  386. 

Stenographers'  Notes  as  Evidence  ana  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  3i65. 

97  Oal.  232-235,  31  Pac.  898,  32  Pac.  327,  IN  BE  HAAS. 

Probate  Court  has  Jurisdiction  in  settling  account  of  executor  to 
determine  question  of  title  to  property  alleged  to  belong  to  estate 
but  claimed  by  executor  to  be  held  by  him  as  guardian  for  ward. 

Approved  in  Hartwig  v.  Flynn,  79  Kan.  601,  100  Pac.  644,  holding 
probate  court  had  no  jurisdiction  to  try  title  to  notes  payable  to 
order  of  executor  found  among  decedent's  effects  and  claimed  by 
executor,  and  another  person  not  party  to  proceeding;  Caron  v.  Old 
Reliable  etc.  Min.  Co.,  12  N.  M.  223,  78  Pac.  65,  holding  probate 
court  could  not  determine  contested  claim  of  title  as  between  estate 
and  stranger. 

Distinguished  in  Stevens  v.  Superior  Court,  155  Cal.  152,  99  Pac. 
517,  holding  court  could  in  settlement  of  accounts  of  executor  deter- 
mine amount  of  property  of  estate  which  had  *come  into  his  hands, 
and  as  incident  thereto,  title  to  fund  claimed  by  executor  as  in- 
dividual. 

97  Oal.  238-241,  32  Pac.  8,  PEOPLE  ▼.  STEWART. 

In  Prosecution  for  Attempt  to  Oommlt  Rape,  testimony  of  prosecu- 
trix alone  may  be  sufficient  to  establish  prima  facie  case  against 
defendant.  « 

Approved  in  People  ▼.  Ah  Lung,  2  C!al.  App.  280,  83  Pac.  297,  up- 
holding conviction  for  rape  when  corroborating  testimony  was  slight. 

Abandonment  of  Intent  Before  Consummation  of  rape  does  not 
purge  guilty  party  of  legal  consequences  of  conduct. 

Beaffirmed  in  People  v.  Bowman,  6  Cal.  App.  751,  93  Pac.  199. 

In  Prosecution  for  Bape,  Fact  that  prosecutrix  made  immediate 
complaint  is  material  and  competent  evidence,  though  her  statements 
are  hearsay. 

Approved  in  People  v.  Gonzalez,  6  Cal.  App.  259,  91  Pac.  1014,  and 
People  V.  Wilmot  (Cal.),  72  Pac.  839,  both  following  rule. 

97  CaL  241-244,  32  Pac.  8,  HICKS  v.  FOI^KS. 

Bight  to  Compel  Prisoners  to  -Labor.    See  note,  27  L.  B.  A.  600. 

97  Cal.  244-246,  32  Pac.  9,  ELBEBT  y.  LOS  ANGELES  GAS  CO. 

Complete.  Contract  is  Constituted  by  Letters  and  telegrams  between 
parties  if  they  show  clearly  what  contract  is  and  are  so  connected 
that  they  may  fairly  be  said  to  constitute  one  paper  relating  to  -con- 
tract. 


853  NOTES  ON  CALIFOBNIA  BEPOBTS.     97  Cal.  247-263 

Approved  in  Cobb  v.  Glenn  Boom  A  Lumber  Co.,  57  W.  Ya.  54,  110 
Am.  St.  Bep.  734,  49  S.  E.  1007,  holding  series  of  letters  and  tele- 
grams constituted  complete  contract. 

Contracts  by  Telegraph.    See  note,  110  Am.  St.  Bep.  760. 

Telegrams  as  Writings  to  Make  a  Contract  within  statute  of  frauds. 
See  note,  50  L.  B.  A.  240,  242. 

97  Cal.  247-249,  32  Pac.  7,  PEOPLE  ▼.  McDEBMOTT. 

Where  Bemittitur  has  Been  Regularly  Issued  by  supreme  court  and 
filed,  jurisdiction  of  supreme  court  ends  and  judgment  is  final. 

Approved  in  Philbrook  v.  Newman,  148  Cal.  175,  82  Pac.  773,  hold- 
ing conclusive  order  of  supreme  court  rendered  nine  years  before 
affirming  order  denying  new  trial. 

97  Cal.  249-250,  31  Pac.  1128,  PEOPLE  v.  BENOIT. 
Crime  of  Incest.    See  note,  111  Am.  St.  Bep.  30. 

97  Cal.  261-262,  31  Pac.  1133,  18  L.  B.  A.  744,  PATTY  ▼.  COLGAN. 

Act  Appropriating  Money  for  Benefit  of  flood  sufferers  held  to  be 
gift  and  void,  and  mandamus  will  not  issue  to  compel  controller 
to  draw  warrant. 

Approved  in  First  State  Bank  v.  Shallenberger,  172  Fed.  1003,  hold- 
ing void  act  prohibiting  individuals  as  such  from  engaging  in  bank- 
ing and  requiring  banks  to  contribute  to  depositor's  guaranty  fund; 
jeayne  v.  Staunton,  55  W.  Va.  207,  46  S.  E.  929,  holding  mandamus 
did  not  lie  to  compel  inspection  of  records  by  private  individual  for 
sole  purpose  of  learning  evidence  for  institution  of  criminal  proceed- 
ing. 

Validity  of  Statute  Providing  for  Assistance  of  individual  mem- 
bers of  certain  classes  of  unfortunate  or  afflicted  persons.  See  note, 
7  L.  B.  A.  (n.  s.)  1197. 

Adjudication  Eespecting  Abatement  of  Nuisance  as  bar  to  damage 
suit.     See  note,  58  L.  B.  A.  739. 

07  OaL  254-268,  33  Am.  St.  Bap.  168,  32  Pac.  169,  BnLLS  ▼.  LA 
VEBNE  LAND  CO. 

Mere  Bight  of  Laborer  to  Assert  Lien  under  merchanie's  lien  law 
is  personal  and  cannot  be  assigned. 

Approved  in  Fleming  v.  Greener,  173  Ind.  266,  87  N.  E.  721,  and 
Fleming  v.  Greener,  41  Ind.  App.  80,  83  N.  E.  355,  both  following 
rule;  Goldtree  v.  &an  Diego,  8  Cal.  App.  512,  97  Pac.  218,  arguendo. 

97  Cal.  259-263,  32  Pac.  171,  HATNE  t.  HEBMAKN. 

Conveyance  by  Husband  to  Wife  of  land  with  verbal  understanding 
she  was  to  hold  it  in  trust  for  him  while  he  lived,  and  at  his  death 
divide  it  between  herself  and  daughter  creates  constructive  trust 
enforceable  by  daughter. 

Approved  in  Cooney  v.  Glynn,  157  Cal.  587,  588,  108  Pae.  508,  hold- 
ing such  trust  created  by  conveyance  by  aged  mother  to  son  on  his 
promise  to  convey  to  daughter;  Bollinger  v.  Bollinger,  164  Cal.  699, 
99  Pac.  198,  holding  where  father  deeded  land  to  defendant  on  trust 
to  divide  between  children  of  former  wife,  and  widow  brought  un- 
tenable action  to  enforce  trust,  executors  of  deceased  child  made  de- 
fendant could  by  cross-complaint  enforce  trust  in  her  favor;  Crabtree 
T.  Potter,  150  Cal.  713,  89  Pac.  972,  holding  deed  from  parents  to 
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daughter  on  parol  promisd  to  pay  mortgage  and  allow  grantors  life 
estate  created  constructive  trust;  Sanguinetti  ▼.  Rossen,  12  Cal.  App. 
629,  107  Pac.  562,  holding  where  property  was  conveyed  to  trusted 
friend  and  by  agreement  of  clients  transferred  to  their  attorney  for 
their  benefit,  constructive  trust  was  created;  Chamberlain  v.  Cham- 
berlain, 7  Cal.  App.  639,  95  Pac.  661,  holding  deed  to  daughter  in  law 
obtained  by  false  representation  as  to  grantor's  liability  for  debts 
of  corporation  created  constructive  trust;  Hanson  v.  Svarverud,  18 
N.  D.  555,  120  N.  W.  552,  holding  deed  to  sons  on  their  promise  to 
hold  in  trust  for  grantor's  use  during  their  lives,  and  then  to  convey 
to  all  children  equally,  created  constructive  trust. 

Distinguished  in  Loomis  v.  Loomis,  148  Cal.  151,  153,  82  Pac.  680, 
1  L.  R.  A.  (n.  s.)  312,  holding  such  trust  not  created  by  husband's  ■ 
conveyance  of  homestead  to  wife  upon  promise  she  would  will  to  her 
brother. 

Creation  of  Trusts  in  Land  by  ParoL  See  notes,  115  Am.  St.  Rep. 
786,  787,  791,  792;  5  Cof.  Prob.  257,  262. 

07  Cal.  266-270,  32  Pac.  173,  McDONALD  ▼.  DREW. 

Payment  of  Taxes  for  Statutory  Time  is  requisite  to  acquisition  of 
title  by  adverse  possession. 

Approved  in  Rio  Grande  Western  Ry.  Co.  v.  Salt  Lake  Invest.  Co., 
35  Utah,  538,  101  Pac.  590,  following  rule;  Crane  v.  Judge,  30  Utah, 
55,  83  Pac.  567,  holding  payment  of  taxes  on  strip  of  land  included 
by  reason  of  erroneous  boundary  line  was  essential  to  claim  by  ad- 
verse possession. 

97  CaL  270-275,  32  Pac.  231,  LABORT  ▼.  LOS  ANQELES  ORPHAN 
ASYLUM. 

In  Action  to  Quiet  Title  to  Land,  objection  that  corporation  de- 
fendant has  not  filed  articles  of  incorporation  as  required  in  section 
299,  Civil  Code,  must  be  taken  at  trial  or  is  waived. 

Approved  in  River  dale  Mining  Co.  v.  Wicks,  14  Cal.  App.  531,  112 
Pac.  898,  upholding  judgment  in  favor  of  corporation  in  action  re- 
lating to  land  where  no  objection  was  taken  at  trial  that  section  299, 
Civil  Code,  had  not  been  complied  with. 

07  CaL  276-280,  33  Am.  St  Rep.  172,  32  Pac.  236,  PEOPLE  t.  MONTE- 
CITO  WATER  CO. 

Corporation  De  Facto  is  Necessary  Party  to  quo  warranto  proceed- 
ings to  procure  its  dissolution,  and  averment  by  state  that  it  is  cor- 
poration de  facto  does  not  estop  state  to  question  its  corporate  ex- 
istence. 

Approved  in  State  ex  rel.  Weinsheim  ▼.  Leischer,  117  Wis.  479,  94 
N.  W.  300,  holding  in  proceeding  to  oust  village  officers  and  have  at- 
tempted incorporation  declared  invalid,  village  was  necessary  party. 

What  Constitntes  a  Corporation  De  Facto.  See  note,  118  Am.  St. 
Rep.  258. 

97  Cal.  283-285,  32  Pac.  237,  JOURNAL  PUB.  CO.  y.  WHITNEY. 

Board  of  Supervisors  are  Required  by  subdivision  23  of  section  25, 
County  Government  Act,  to  annually  fix  price  of  county  advertising. 

Approved  in  Dodge  v.  Kings  County,  150  Cal.  96,  88  Pac.  226,  fol- 
lowing rule;  Maxwell  v.  Board  of  Supervisors   (Cal.),  32  Pac.   144, 
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holding  mandamui  did  not  lie  to  eompol  board  of  supervisors  to  give 
public  notice  calling  for  proposals  for  county  advertising. 

97  OaL  286-290,  32  Pac.  238,  YOAKX7M  ▼.  WHITE. 

Where  Mortgage  by  Its  Terms  could  be  foreclosed  on  any  default 
of  payment  under  terms  of  note,  on  failure  to  pay  installment  of 
interest,  foreclosure  could  be  had  for  such  interest  only  when  note 
was  not  yet  duct. 

IMstinguished  in  San  Gabriel  Valley  Bank  v.  Lake  View  Town  Co. 
(Cal.  App.),  86  Pac.  7^,  729,  holding  under  terms  of  mortgage  and 
note,  foreclosure  for  principal  and  interest  could  be  had  on  any  de- 
fault in  interest. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  739. 

97  OaL  290-292,  82  Pac.  248,  OOALTEB  ▼.  HUBST. 
Application  for  Payments.    See  note,  96  Am.  St.  Bep.  55. 

97  Oal.  296-306,  32  Pac.  243,  BALPHS  ▼.  HENSLEB. 

Oonrt  will  not  Take  Judicial  Notice  of  its  records  in  former  actions 
or  proceedings. 

Approved  in  Lownsdale  v.  Gray's  Harbor  Boom  Co.,  54  Wash.  547, 
103  Pac.  835,  holding  court  would  not  take  judical  notice  of  record 
in  another  cause  though  between  same  parties  and  in  same  suit. 

Jodldal  Notice  of  Oourt's  Own  Becords  in  other  actions.  See  note, 
11  L.  B.  A.  (n.  s.)  16. 

BatlflcatiOB  of  Acts  of  Agent  Is  Implied,  whenever  acts  and  con- 
duet  of  principal,  having  full  knowledge  of  facts,  are  inconei&tent 
with  any  other  supposition  thmn  that  of  previous  authority. 

Approved  in  Kendall  v.  Barl  (Cal.),  44  Pac.  793,  holding  failure  to 
disavow  acts  of  agent  immediately  on  learning  of  them  amounted 
to  ratification. 

97  Oal.  306-313,  82  Pac.  226,  PEBINE  T.  FOBBtJSH. 

Oontract  for  Street  Improyement  not  Entered  into  within  fifteen 
days  aifter  first  posting  of  notice  of  award  is  void  when  delay  is 
eauMd  by  fault  of  contractor. 

A^roved  in  Bal^h  Bogners  Co.  ▼.  Workman,  10  Cal.  App.  613,  103 
Pac.  155,  upholding  contract  when  delay  of  three  months  was  not 
caused  by  contractor. 

In  Action  npon  Street  Anessment^  pl-aintiff  must  allege  that  the 
various  provisions  of  statute  under  which  it  is  sought  to  charge 
defendant  were  complied  with. 

Approved  in  Kinley  v.  Thelen,  158  Oal.  184,  110  Pac.  517,  holding 
tax  title  insufficiently  alleged. 

Error  in  Including  In  Assessment  for  Street  Work  work  not  in  con- 
tract does  not  render  aseessroent  void,  but  error  may  be  corrected  on 
appeal  to  city  council,  and  failure  to  appeal  is  waiver  of  error. 

Approved  in  Bates  v.  Hadamson,  2  OaL  App.  577,  84  Pac  52,  hold- 
ing failure  to  appeal  waived  objection  to  excessive  assessment  not 
making  assessment  in/valid  on  face. 

Fact  That  Street  Oontract  Oontalns  Provlsloa  there  shall  be  no 
assessment  on  adjoining  property  for  improving  part  of  street  occu- 
pied by  railroad  does  not  render  contract  void. 
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Approved  in  Bowling  ▼.  Altschul  (Cftl.),  33  Pae.  496,  upholding 
asseument  of  whole  cost  of  paving  eol-de-sae  on  ownert  of  property 
facing  aidea. 

97  OaL  316-318,  82  Pac.  228,  LIBBEY  ▼.  EL8WOBTH. 

Complaint  in  Action  to  Enforce  Street  aBsessment  which  shows  con- 
tra^ wae  not  entered,  into  within  fifteen  daye  after  first  posting- 
oif  notice  of  award  is  fatally  defective,  no  exouse  for  delay  being 
averred. 

I^istinguifthed  in  Byrne  v.  liuning  Co.  (Oal.)y  38  Pac.  454,  holding 
eomplaint  to  enforce  etreet  CMeessment  which  alleged  performance  of 
requirements  according  to  specifications,  without  setting  forth  speci- 
fications, was  not  subject  to  general  demnrrer. 

Oontract  for  Street  Work  mnat  Fix  Time  for  commencement  and 
eompletion  of  work. 

Approved  in  Treanor  v.  Houghton,  103  Oal.  55,  36  Pte.  1082,  hold- 
ing defective  allegation  aa  to  time  for  commencement  and  eompletion 
of  fftreet  work  cured  by  verdict;  Fletcher  v.  Prather,  102  Oal.  425, 
36  Pac.  661,  holding  time  for  commencement  and  completion  could 
be  fixed  by  indorsement  of  superintendent  on  contract  with  knowledge 
of  contractor. 

97  CaL  Slfr-329,  82  Pac.  312,  FABMEBS  ft  MEBCHANTS'  BANK 
OF  LOS  ANGELES  v.  BOABD  OF  EQUAIJZATION. 

Defect  im  Notice  to  Appear  Before  Board  of  equalization  is  waived 
by  appearance. 

Approved  in  California  Domestic  Water  Go.  v.  Los  Angles,  10  Gal. 
App.  190,  101  Pac.  549,  following  rule. 

Certiorari  can  Only  be  Used  to  Determine  whether  inferior  tribunal, 
board  or  ofScer  has  regularly  pursued  its  authority. 

Approved  in  Matter  of  Hughes,  159  Oal.  364,  113  Pac.  686,  holding 
certiorari  did  not  lie  to  correct  mere  errors  of  law  of  inferior  court; 
Hall  V.  Juetice's  Court,  5  Oal.  App.  139,  89  Pac.  872,  holding  cer- 
tiorari did  not  lie  to  annul  judgment  by  default  in  justice's  court 
entered  after  eight  years. 

Miscellaneous. — Cited  in  Security  Savings  Bank  etc.  Co.  r.  Board  of 
Supervisors  (Oal.),  34  Pac.  438,  companion  case. 

97  Oal.  32»>336,  32  Pac  316,  LOS  ANOELBS  OOUNTT  v.  OBANOB 
OOUNTT. 

When  New  Oonnty  la  Formed  from  Territory  of  another  county, 
new  oounty  ia  entitled  to  public  buildings  and  property  of  old  county 
situated  within  limits  of  new  county. 

Approved  in  Pass  School  Bist.  v.  Hollywood  School  Dist.,  156  Cal. 
417,  105  Pac.  123,  26  L.  B.  A,  (n.  s.)  485,  applying  rule  to  school 
diatricta;  San  Diego  County  v.  Biverside  County  (Oal.),  55  Pac.  8,  9, 
holding  back  railroad  taxes  paid  to  new  county  formed  from  old 
oounty  not  recoverable  by  old  county  from  new  after  adjustment  of 
taxes  aa  between  counties. 

Legifllatnre  has  Power  to  Create  by  Special  Law  new  county  from 
territory  of  existing  county. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  228,  238,  92  Paf.  355, 
357,  upholding  act  ebanging  boundary  between  Kings  and  Fresno 
counties. 
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97  Oal.  S85-3S8,  32  Pae.  320,  JOYCE  T.  8HAFER. 

Pnrchaflar  Under  Executory  Contract  of  sale  of  land  cannot  recover 
buck  payments  uMide  when  he  is  in  default  in  hie  paymenta. 

Approved  in  Poheim  v.  Meyers,  9  Oal.  App.  37,  98  Pac  67,  fol- 
lowing rule;  Foxley  v.  Rich,  35  Utah,  171,  99  Pae.  669,  holding  vendee 
could  not  rescind  executory  contract  of  purchase  because  vendor  sold 
to  another  before  time  for  performance,  when  second  vendee  recog- 
nized fii«t  vendee's  rights;  Hall  v.  Northern  ft  Southern  Co.,  65  Fla. 
242,  46  So.  180,  holding  conveyance  by  vendor  to  another  before 
time  for  performance  of  contract  to  convey  land  was  subject  tOj 
contract  rights. 

One  may  Legally  Contract  to  Sell  Land  which  he  does  not  own, 
and  acquire  title  before  time  of  performance. 

Approved  in  Hanson  v.  Fox,  155  Cal.  107,  132  Am.  St.  Rep.  72,  99 
Pae.  490,  20  L.  R.  A.  (n.  s.)  338,  and  Backman  v.  Park,  157  Cal. 
WO,  137  Am.  St.  Rep.  153,  108  Pae.  687,  both  holding  contract  could 
not  be  rescinded  by  pinrchaser  merely  because  vendor  bad  no  title 
at  tim«  of  making  contract. 

97  CaL  339-343,  82  Pae.  323,  IN  BE  BEDELL. 

Under  Section  1379,  Code  of  Civil  Procedure,  nominee  of  person 
entitled  to  letters  under  section  1365  has  preferred  right  over  person 
of  any  subsequent  class  in  section  1365. 

Approved  in  Estate  of  Daggett,  15  Idaho,  509,  98  Pae.  851,  holding 
court  must  appoint  nominee  of  person  entitled  to  letters. 

Person  Entitled  to  Letters,  Who  has  Nominated  another,  cannot 
revive  his  privilege  nor  retract  his  waiver  as  against  petitioner. 

Approved  in  In  re  Silvar's  Estate  (Cal.),  46  Pae.  2^7,  following 
niJe;  Estate  of  Kin|f,  4  Oof.  Prob.  21,  holding  Vhere  named  execu- 
tors nominated  another,  who  after  appointment  as  administrator 
died,  named  executors  had  not  waived  right  to  be  then  appointed 
executors. 

Bight  of  One  First  Entitled  to  Administration  to  nominate  third 
person.    See  note,  22  L.  R.  A.  (n.  s.)  1163. 

97  Cal.  843-348,  32  Pae.  320,  STEBLINO  T.  SMITH. 

Where  Party  Belies  on  Fraud  as  Cause  of  action,  facts  constituting 
fraud  nunst  be  pleaded. 

Approved  in  Virginia  etc.  Lumber  Co.  v.  Glenwood  Lumber  Co., 
5  Cal.  App.  260,  90  Fac.  49,  holding  in  action  for  conversion  of 
lumber,  fraud  of  third  party  from  whom  defendant  acquired  lumber 
in  good  faith  for  value  could  not  be  proven  when  not  alleged. 

Evidence  of  Fraud,  not  Pleaded  in  Complaint^  may  be  introduced 
when  answer  creates  necessity  of  proving  fraud. 

Approved  in  Wendling  Lumber  Co.  v.  Glenwood  Lumber  Co.,  153 
Cal.  415,  95  Pae.  1031,  holding  in  action  for  trover  for  conversion 
of  lumber,  where  defendant  denied  plaintifiTs  ownership  and  conver- 
sion, plaintiff  could  prove  lumber  was  acquired  by  third  party  by 
fraud  and  transferred  to  defendant  without  consideration,  and  with 
notice  of  fraud,  though  fraud  was  not  pleaded  in  complaint;  Sar- 
nighausen  v.  Scannell,  11  Cal.  App.  656,  106  Pae.  119,  holding  when 
contract  was  pleaded  in  answer  as  defense,  plaintiff,  without  |>]rading 
it,  may  show  in  prcx^f  contract  was  procured  by  fraud;  Baker  v. 
Baker,  9  Oal  App.  740,  100  Pae.  894,  holding  where  plaintiff's  deed 
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was  offered  as  defenee  in  quiet  title  suit,  plaintiff  eoul^,  without 
pleading  it,  prove  fraud  in  proeurement  of  deed. 

One  Wlio  Acta  in  Fiduciary  Capacity  cannot  be  permitted  to  deal 
witih  himself  in  individual  capacity. 

Approved  in  Curry  v.  King,  6  Cal.  App.  576,  92  Pae.  6G6,  applying 
rule  where  realty  broker  induced  principal  by  fraud  to  convey  prop- 
erty to  himself;  Allsopp  v.  Joshua  Hen<dy  Machine  Works,  5  Cal. 
App.  23l2,  90  Pac.  41,  holding  agent  who  commingled  principcJ's  ma- 
chinery with  his  own  and  sold  it  as  such  was  liable  to  account  as  of 
date  when  it  was  intrusted  to  him. 

Distinguished  in  Moore  v.  Gould,  151  Cal.  728,  91  Pac.  618,  holding 
original  payee  of  note,  after  transfer,  could,  as  attorney  in  fact  of 
maker,  renew  it  on  maker's  behalf,  although  he  was  thereby  released 
as  indorser;  Wann  v.  Scallin,  210  Mo.  482,  lOO  S.  W.  703,  holding 
stockholder  in  corporation  not  disabled  from  representing  third  party 
dealing  with  corporation. 

Failura  to  Find  on  Issoo  is  not  Oronnd  for  reversal  when  it  does 
not  appear  evidence  was  introduced  sufficient  to  authorize  finding. 

Approved  in  Hatton  v.  Gregg,  4  Cal.  App.  546,  88  Pac.  596,  holding 
failure  to  find  on  limitations  was  immaterial  when  finding  must  have 
been  adverse  to  appellant;  Bauer's  Law  etc  Co.  v.  Bradbury,  3  Cal. 
App.  260,  84  Pac.  1009,  holding  in  action  in  assumpsit,  by  assignee 
of  broker  for  commission,  defendant  could  prove  without  pleading 
it  as  defense  that  broker  had  received  undisclosed  commission  from 
purchaser. 

97  OaL  348-352,  32  Pac.  822,  SMITH  ▼.  CfUPEBIOB  OOUBT. 

Where  Action  Involves  Merely  Legal  as  distinguished  from  equi- 
table rights,  appointment  of  receiver  is  unauthorized. 

Approved  in  First  Nat.  Bank  v.  Superior  Court,  12  Cal.  App.  343, 
107  Pac.  326,  holding  receiver  could  not  be  appointed  in  legal  action 
upon  mei>e  averments  of  large  indobtedneos  and  insolvency  of  de- 
fendant; Slover  V.  Coal  etc.  Co.,  113  Tenn.  438,  106  Am.  St.  Bep.  851, 
82  S.  W.  1135,  68  L.  B.  A.  852,  holding  power  to  appoint  receiver 
could  not  be  invoked  in  behalf  of  persons  suing  corporation  in  tort. 

Miscellaneous. — Cited  in  Smith  v.  Los  Angeles  etc.  B.  Co.  (CaL), 
84  Pac.  243,  on  another  appeal. 

97  Oal.  353-369,  32  Pac.  446,  FOX  v.  HALE  ft  NOBCB088  8ILVEB 
MIN.  00. 

Ehifllclency  of  Oorporation  m  Surety  under  sections  1056  and  1057, 
Code  of  Civil  Procedure,  may  be  excepted  to  as  in  case  of  natural 
persons. 

Approved  in  La  Dow  v.  National  Bldg.  etc.  Co.,  II  CaL  App.  309,. 
104  Pac.  839,  following  rule. 

Powers  and  Privileges  of  Surety  and  trust  companies.  See  note, 
48  L.  B.  A.  590. 

07    Oal.    360-370,    33    Am.    St    Bep.    190,    32    Pac.  324,  SOABF  ▼. 
AXiDBIOH. 

Proceeding  by  Ouardian  for  Sale  of  ward's  estate  is  in  rem,  and 
court  acquires  jurisdiction  though  order  to  show  cause  as  published 
irregularly  fixed  hearing  at  earlier  date  than  allowed  by  statute. 

Approved  in  Eaves  v.  Mullen,  25  Okl.  702,  107  Pac.  441,  upholding 
sale  of  ward's  property  by  guardian  though  only  nine  days'  notice, 
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instead  of  ten,  were  given;  Hunter  t.  Buchanan,  87  Neb.  282,  127 
N.  W.  169,  upholding  8U«h  sale  though  guardian's  bond  was  not 
fonnally  approved  by  court. 

Statutory  Notice  In  Appointment  of  Administrator.  See  note,  127 
Am.  St.  Bep.  531. 

Notice  of  Application  as  Affecting  Validity  of  guardians'  sales. 
See  note,  120  Am.  St.  Bep.  148,  149. 

Notice  of  Application  by  Guardian  for  Leaye  to  sell  infant's  realty 
as  jurisdictional.    See  note,  8  L.  B.  A.  (n.  s.)  1215. 

97  OaL  370-373,  32  Pac  319,  FBAZIEB  ▼.  LYNCH. 

Instmctlon  as  to  Presumption  of  Possession  arising  from  acts  of 
defend&nits,  considered  and  held  to  be  erroneous  as  directing  jury  as 
to  inferences  they  might  draw  from  facts  proved. 

Approved  in  IdnfortAi  v.  S.  F.  Oas  &  Electric  Co.,  156  Cal.  67, 
103  Pac.  324,  holding  instruction  that  if  defendant's  gas-pipes  were 
in  sound  condition  one  week  before  explosion,  resulting  in  injury,  they 
nrust  be  presumed  to  be  in  same  condition  at  time  of  explosion,  in- 
vaded province  of  jury. 

97  OaL  373-379,  32  Pac.  444,  McCOBMICK  ▼.  SUTTON. 

Possession  of  Part  aa  Possession  of  Wliole.  See  note,  125  Am.  St. 
Bep.  3i06. 

97  Cal.  38a-400,  33  Am.  St.  Bep.  198,  30  Pac.  585,  32  Pac.  452,  NOBTON 
v.  ATCHISON  ETC.  B.  B.  CO. 

Void  Judgment  Bendered  upon  False  Betuxn  of  service  of  summons 
on  nonresident  may  be  vacated  on  motion  within  reasonable  time. 

Approved  in  Qeorge  Frank  Co.  v.  Leopold  etc.  Co.,  13  Cal.  App. 
61,  62,  63,  108  Pac.  879,  880,  upholdihg  order  setting  aside  default 
judgment  rendered  on  void  service  of  summons  when  motion  to  set 
aside  wae  made  more  than  six  months  after  entry;  McLean  v.  Ter- 
ritory, 8  Ariz.  202,  71  Pac.  929,  holding  default  judgment  rendered 
on  service  by  publication  could  be  set  aside  only  on  special  appear- 
ance and  objection  to  jurisdiction,  on  motion  for  new  trial;  Nelson 
V.  Meehan,  2  Alaska,  492,  holding  trial  court  could  set  aside  on 
motion,  pending  final  disposition  of  case  by  district  court,  judgment 
obtained  by  fraud  and  perjury. 

Distinguished  in  California  Casket  Co.  v.  McGinn,  10  CaL  App. 
11,  100  Pac.  1079,  holding  right  to  have  default  set  aside  lost  by 
delay  of  more  than  six  months  when  court  had  jurisdiction,  though 
judgment  was  entered  one  day  before  actual  defiault;  National  Metal 
Co.  V.  Qreene  etc.  Co.,  9  Ariz.  197,  80  Pac.  399,  holding  trial  court 
could  not  set  aside  default  judgment  after  end  of  term,  when  sheriff's 
return  showed  service  on  local  agent  of  corporation. 

Necessity  of  Affidavit  of  Meritorious'  Defense,  and  necessity  of 
showing  such  defense,  to  vacate  judgment  rendered  without  jurisdic- 
tion of  defendant's  person.    S*ee  note,  18  L.  B.  A.  (n.  s.)  406. 

Who  may  be  Served  With  Process  in  Suit  against  foreign  corpora- 
tion.   See  note,  23  L.  B.  A.  497. 

97  Cal.  400-403,  32  Pac.  317,  PEOPLE  ▼.  JAMES. 

Failure  of  Jury  to  Agree  in  Criminal  Case  and  consequent  discharge 
avoids  plea  of  once  in  jeopardy. 
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Approved  in  People  r.  Ham  Tong,  1&5  Oal.  581,  132  Am.  St.  Rep. 
110,  102  Pac.  264,  24  L.  R.  A.  (n.  8.)  481,  holding  when  information 
0oug<hit  to  eharge  robbery  bat  charged  only  grand  larceny,  conviction 
for  robbery  followed  by  reversal  on  appeal  could  not  be  pleaded  in 
bar  to  trial  for  grand  larceny. 

97  Gal.  403-411,  32  Pac.  441,  ALIJN  T.  WIIiLIAH& 

Indorser  la  Entitled  upon  Payment  of  Jodgment  against  maker  on 
note  which  he  has  indorsed  to  assignment  of  jadfr°^eiLt. 

Approved  in  North  Stockton  Town  Lot  Co.  v.  Fischer,  138  Cal.  103, 
70  Pac.  1083,  holding  defendant  in  action  for  pnrehase  money  of 
land  BoM  under  contract  had  right  to  deed  upon  payment  of  judg- 
ment rendered  against  him;  Kins  A  t.  Hallow,  151  Cal.  757,  91  Pac. 
G21,  arguendo. 

Indorser  of  Koto  may  Prove,  as  against  his  immediate  indorsee,  that 
his  indorsement  was  without  consideration. 

Approved  in  Farmers'  Sav.  Bank  v.  Hansmann,  114  Iowa,  51,  86  N. 
W.  32,  holding  indorser  not  liable  on  note  made  payable  to  him  by 
mistake,  and  indorsed  at  request  of  true  owner  to  show  title  in  him. 

Eight  to  Show  by  Parol  That  Indorsement  unrestricted  in  form  was 
for  collection  only.     See  note,  17  L.  R.  A.  (n.  s.)  839. 

Admissibility  of  Parol  Evidence,  as  between  immediate  parties,  that 
unrestricted  indorsement  was  merely  to  transfer  title.  See  note,  28 
L.  R.  A.  (n.  s.)  530. 

97  Cal.  411-421,  32  Pac.  449,  HAAS  ▼.  WHITTIEB. 

Transfer  by  Insolvent  Debtor  to  Creditor  not  made  in  usual  course 
of  business  is  presumed  prima  facie  to  be  preference  not  allowed 
by  section  55  of  insolvent  act. 

Approved  in  Salisbury  v.  Burr  (Cal.),  44  Pac.  462,  holding  transfer 
by  insolvent  to  have  been  made  to  third  party  to  prevent  property 
from  coming  into  hands  of  assignee,  with  view  to  defeat  rights  of 
creditors. 

Effect  of  Insolvency  Statutes  upon  Mortgage  or  sale  prefexring 
creditors.    See  note,  37  L.  R.  A.  407. 

97  Cal.  422-427,  32  Pac.  515,  MABSHAlli  v.  TAYLOR. 

Entry  of  Judgment  is  Ministerial  Duty  of  Clerk. 

Approved  in  Hoover  v.  Jjester,  16  Cal.  App.  153,  115  Pac.  383,  fol- 
lowing rule;  Stern  v.  Bennington,  100  Md.  347,  108  Am.  St.  Rep.  433, 
60  Atl.  18,  holding  where  court  gave  oral  direction  to  (ilerk  to  enter 
iudgment,  and  clerk  failed  to  make  entry,  parol  evidence  was  ad- 
missible to  show  judgment  was  in  fact  ordered  to  be  entered. 

Court  bas  Discretion  to  Refuse  to  Dismiss  Action  on  ground  plain- 
tiff entitled  to  judgment  has  neglected  for  more  than  six  months  after 
verdict  to  demand  to  have  judgment  properly  entered. 

Approved  in  Rickey  Land  etc,  Co.  v.  Glader,  153  Cal.  181,  94  Pac. 
r69,  refusing  to  dismiss  action  for  failure  to  enter  judgment  within 
six  months  when  defendant  had  not  been  injured  by  delay;  Neihaus 
V.  Morgan  (Cal.),  45  Pac.  ^56,  holding  such  motion  to  dismiss  not 
authorized  when  neither  party  was  entitled  to  judgment  at  time  be- 
cause written  findings  have  not  been  prepared  and  approved  nor 
waived. 

Miscellaneous.-r-^Cited  in  Spencer  v.  Troutt,  133  Cal.  609,  65  Pac. 
1084. 
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97  Oal.  429-438,  32  Pac.  658,  KENNEDY  Y.  HTU-EB. 

Ooiutltatloii  Bequires  Adoption  of  One  Scbool  System  which  shall 
be  applicable  to  all  common  schools. 

Approved  in  Board  of  Education  of  Ardmore  v.  State,  26  Okl.  371, 
373,  109  Pac.  565,  566,  free  school  system  which  legislature  is  directed 
to  establish  by  Constitution  is  matter  of  state  concern,  and  not 
municipal  affair. 

School  District  is  Quasi-mTinicipal  Corporation. 

Approved  in  Pass  School  Dist.  v.  Hollywood  School  Dist.,  156  Cal. 
418,  105  Pac.  123,  26  L.  B.  A.  (n.  s.)  485,  holding  legislature  had 
plenary  power  to  divide,  change  or  abolish  school  districts  at  pleasure; 
People  V.  San  Joaquin  Valley  Agricultural  Assn.,  l&l  Gal.  805,  91  Pac. 
744,  holding  district  agricultural  association  is  public  corporation; 
Los  Angeles  School  Dist.  v.  Longden,  148  Cal.  382,  83  Pac.  ^7,  holding 
city  school  district  including  also  outlying  lands  to  be  quasi-municipal 
corporation  distinct  from  city  and  not  lost  or  merged  in  city. 

City  Charters  are  Limited  by  Operation  of  general  laws. 

Approved  in  Mahoney  v.  Board  of  Education^  12  Cal.  App.  298,  107 
Pac.  586,  following  rule;  Barthel  v.  Board  of  Education,  153  Cal.  379, 
95  Pac.  893,  holding  election  and  dismissal  of  teachers  in  public  schools 
could  not  be  regulated  by  charter  in  manner  in  conflict  with  general 
law;  McKenzie  v.  Board  of  Education,  1  Cal.  App.  408,  82  Pac.  393, 
holding  power  given  by  charter  to  board  of  education  to  investigate 
charges  against  teachers  was  in  harmony  with  general  law;  Davidson 
v.  Baldwin,  2  Cal.  App.  736,  84  Pac.  239,  holding  board  of  education 
of  city  of  San  Diego  under  its  charter  had  power  to  appoint  city 
superintendent  of  schools  and  to  fix  salary. 

97  Cal.  438-440,  32  Pac.  517,  SAN  DIEOO  SCHOOL  DISTRICT  ▼.  SAN 
DIEGO  COUNTY. 

Appeal  from  Writ  of  Mandate  to  Supervisors  to  compel  levy  of 
tax  will  be  dismissed  when  tax  was  levied  before  taking  appeal. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  35,  82  Pac. 
1124,  holding  affirmance  of  judgment  of  condemnation  of  land  ren- 
dered moot  question  of  validity  of  order  for  entry  made  after  judg- 
ment in  trial  court;  Leet  v.  Board  of  Supervisors  (Cal.),  47  Pac.  595, 
dismissing  appeal  from  mandamus  to  supervisors  to  issue  liquor 
license  when  hearing  was  after  license  had  expired;  Loesche  v.  Goerdt, 
123  Iowa,  57,  98  N.  W.  572,  holding  where  tax  for  certain  schoolhouses 
had  been  levied  and  paid,  taxpayers,  who  knew  of  every  step  being 
taken  for  its  levy,  were  estopped  by  laches  to  question  its  validity ;  Knight 
V.  Hirbour,  64  Kan.  566,  67  Pac.  1105,  where  injunction  has  been  com- 
plied with,  appeal  from  decree  will  not  be  considered  when  subject  matter 
of  decree  is  no  longer  in  existence ;  Betts  v.  State,  67  Neb.  204,  93  N.  W. 
168,  holding  appeal  from  mandamus  which  had  been  obeyed  would  be 
dismissed  when  appellant's  official  term  had  meanwhile  expired;  State 
V.  Pray,  30  Nev.  220,  94  Pac.  220,  holding  where  one  convicted  of  crime 
has  paid  fine  under  protest  attempting  to  reserve  rights  on  appeal,  but 
such  reservation  is  void,  appeal  would  be  dismissed,  since  money  could 
not  be  returned  to  him. 

Distinguished  in  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  194, 
81  Pac.  1031,  holding  where  appellant  died  pending  appeal,  motion  by 
his  substituted  executors  to  remand  cause  upon  ground  judgment  could 
not  be  enforced  for  want  of  presentation  as  claim  against  estate  of 
deceased  appellant    was  improper  and  would  be  denied. 
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97  OaL  440-442,  82  Pac.  518»  OOBONADO  ▼.  SAK  DIEOO. 
*  Writ  of  ProlilblUoiL    See  note,  111  Am.  St.  Bep.  9S1,  943. 

97  Oal.  442^46,  S2  Pac.  561,  BAN  DIEOO  ▼.  DAUXOt. 

Under  Section  1793,  Political  Code,  board  of  education  has  power  to 
fix  salary  of  superintendent  of  schools  of  San  Diego. 

Beaffirmed  in  Davidson  ▼.  Baldwin,  2  Cal.  App.  735,  84  Pac.  239. 

97  Cal.  448-464,  32  Pac  520,  PEOPLE  ▼.  SAMONSET. 

Offense  of  Sednction,  Under  Section  268,  Penal  Code,  is  complete  if 
by  means  of  promise  of  marriage  female  is  induced  to  surrender  her 
chastity  to  man  who  then  refuses  to  marry  her. 

Cited  in  In  re  Lewis,  67  Kan.  565,  100  Am.  St.  Bep.  479,  73  Pac.  78, 
63  L.  B.  A.  281,  holding  subsequent  marriage  of  defendant  to  injured 
female  not  bar  to  prosecution  for  illicit  connection  under  promise  of 
marriage. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  49. 

97  Cal.  454-^55,  32  Pac.  519,  OWENS  ▼.  COLOAN. 

Intervention  cannot  be  Allowed  After  Pinal  Judgment. 
Beaffirmed  in  Smith  y.  Elliott,  56  Fla.  853,  47  So.  388. 

97  CaL  456-458»  32  Pac.  662,  THOMAS  ▼.  PABEEE. 

Miscellaneous. — Cited  in  Wisconsin  Trust  Co.  t.  Chapman,  121  Wia. 
489,  105  Am.  St.  Bep.  1032,  99  N.  W.  345,  in  discussing  liability  of  ad- 
ministrator in  personal  and  representative  capacities. 

97  CaL  459-460,  32  Pac.  531,  PEOPLE  ▼.  FICE. 

Failure  of  Court  to  Instruct  Jury  on  any  proposition  deemed  essen- 
tial by  defendant  is  not  error  unless  request  was  made  for  such  instruG- 
tion. 

Approved  in  People  y.  White,  5  Cal.  App.  335,  90  Pac.  474,  following 
rule;  People  v.  Williamson,  6  Cal.  App.  339,  92  Pac.  314,  reversing  for 
refusal  to  give  essential  instruction  requested. 

Court  may  Deny  Motion  for  New  Trial  made  on  ground  of  newly 
discovered  evidence  where  affidavits  in  support  thereof  were  fully  con- 
tradicted by  counter-affidavits  of  prosecution. 

Approved  in  State  v.  Fleming,  17  Idaho,  497,  106  Pac.  314,  holding, 
on  motion  for  new  trial,  court  could  consider  counter-affidavits  on  any 
matter  pertinent  to  motion  except  issue  of  fact  to  which  newly  dis* 
covered  evidence  relates. 

97  Cal.  460^64,  32  Pac  630,  NYE  ▼.  MABTSVILLE  9t  YUBA  ST. 
B.  B.  CO. 

Notice  of  Intention  to  Move  for  New  Trial  which  was  not  inserted 
in  statement  is  improperly  inserted  in  record  on  appeal  from  judgment 
and  order  denying  new  trial. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pac.  1123, 
holding  notice  of  intention  to  move  for  new  trial  not  included  in  bill 
of  exceptions  settled  on  motion  was  no  part  of  record.  . 

Bule  Bequlring  Passenger  to  Deposit  Fare  on  entering  street-car 
is  reasonably. 


u 


sea  NOTES  ON  CAIilFOENIA  EEPORTS.     97  Cal.  464-495 

Approved  in  Martin  v.  Hhode  Island  Co.,  32  R.  I.  170,  173,  78  Atl. 
551,  552,  holding  reasonable  rule  requiring  deposit  of  fare  in  box  which 
registers  it. 

97  CaL  46i-468,  32  Pac.  628,  HEALT  ▼.  WOODRUFF. 
Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  675. 

97  CaL  468-471,  32  Pac.  512,  BENIOIA  AaRIOULTUBAL  WORKS  y. 
GERMANIA  INS.  CO. 

Insurance  Policy  on  Harvester  Construed  not  to  cover  loss  by  fire 
when  stored  in  shed  after  season  was  over. 

Approved  in  Fireman's  Fund  Ins.  Co.  v.  Aachen-Munich  Fire  Ins.  Co., 
2  Cal.  App.  697,  698,  84  Pac.  255,  256,  holding  reinsurer  of  wheat  not 
liable  when  location  was  misdescribed  as  being  in  "warehouse"  instead  of 
"elevator." 

Location  of  Movable  Property  as  affecting  fire  insurance.  See  note, 
26  L.  R.  A.  241. 

97  CaL  475-^76,  32  Pac.  588,  SUTTON  ▼.  8TMON8. 

Order  Striking  Out  Statement  on  Motion  for  new  trial  is  order  made 
after  final  judgment  and  appealable. 

Approved  in  Freeman  v.  Brown,  4  Cal.  App.  109,  87  Pac.  205,  holding 
appealable  order  denjing  motion  for  leave  to  amend  statement  on  motion 
for  new  trial  by  inserting  specifications  excusably  omitted. 

Matten  In  Transcript  Wlilcli  Form  No  Proper  Part  of  record  will  be 
disregarded  on  appeal. 

Approved  in  Lane  v.  Tanner,  156  Cal.  138,  103  Pac.  848,  refusing  to 
consider  purported  testimony  erroneously  inserted  in  transcript. 

97  Cal.  476-482,  32  Pac.  632,  P06ACHANE  WATER  CO.  v.  STAND- 
ART. 

Opinion  of  Witness  as  to  Grade  of  Ditch  is  admissible  though  sub- 
ject to  be  overcome  by  more  exact  evidence. 

Approved  in  Gardner  v.  Metropolitan  St.  Ry.  Co.,  223  Mo.  409,  410, 
122  S.  W.  1073,  1074,  holding  persons  who  had  observed  and  measured 
railway  tracks  with  yardsticks  could  testify  that  one  rail  was  higher  than 
another,  though  not  experts,  and  spirit-level  was  not  used. 

97  CaL  490-495,  32  Pac.  563,  ELDER  v.  KUTNER. 

IilablHty  of  Surety  Is  Limited  by  express  terms  of  contract. 

Approved  in  Hewlett  v.  Beede,  2  Cal.  App.  565,  83  Pac.  1087,  follow- 
ing rule;  Plymouth  etc.  Min.  Co.  v.  United  States  Fidelity  etc.  Co.,  35 
Mont.  31,  88  Pac.  568,  holding  surety  on  attachment  bond  not  liable 
for  wanton  and  malicious  acts  of  principals  which  would  support  tort 
against  them. 

Measure  of  Damages  In  Action  on  attachment  bond  is  amount  which 
will  compensate  for  detriment  proximately  caused  to  party  aggrieved. 

Approved  in  McCarthy  Co.  v.  Boothe,  2  Cal.  App.  172,  83  Pac.  176, 
holding  measure  of  damages  in  case  of  stock  wrongfully  attached  was 
difference  in  value  when  taken  and  when  restored,  with  profits  and 
dividends  to  accrue  meanwhile;  New  Sharon  Creamery  Co.  v.  Knowlton, 
132  Iowa,  674,  108  N.  W.  770,  holding  debtor  entitled  to  only  nominal 
damage  for  wrongful  attachment  of  land  when  not  dispossessed,  or  his 
enjoyment  in  any. way  interfered  with. 
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Bzamplaiy  Z>ianag«0  in  Action  for  Malielons  ProMcntton  or  abuse 
of  process  in  Baing  out  attachment  for  collection  of  debt  only.  See  note, 
29  L.  B.  A.  (n.  s.)  276. 

Impairment  of  Credit  of  Attachment  Debtor  whose  real  property 
has  been  attached  is  not  proximate  damages  for  which  sureties  on 
attachment  bond  are  liable. 

Approved  in  Pacific-Union  Club  y.  Commercial  etc.  Assur.  Co.,  12  Cal. 
App.  509,  107  Pac.  731,  holding  insurance  company  not  relieyed  from 
liability  under  earthquake  clause  because  fire  spread  to  insured  prop- 
erty by  reason  of  breaking  of  water  mains  by  earthquake;  Dorr  Cattle 
Co.  V.  Des  Moines  Nat.  Bank,  127  Iowa,  159,  98  N.  W.  921,  holding, 
in  action  for  damages  for  malicious  prosecution  of  attachment,  injuries 
to  credit,  or  character,  or  business  were  too  remote  to  form  items 
of  damages. 

In  Action  Against  Snreties  on  Attachment  Bond,  counsel  fees  cannot 
be  recovered  unless  alleged  they  have  been  actually  paid. 

Approved  in  Young  v.  State  Bank  of  Marshall,  54  Tex.  Civ.  App. 
211,  117  S.  W.  479,  holding  in  action  on  note  stipulating  for  attorney's 
fees,  holder  must  allege  and  prove  contract  price  of  attorney's  services. 

97  Oal.  496-500,  32  Pac.  656,  GRANT  ▼.  BEBONIO. 

In  Action  for  Specific  Performaace  of  agreement  to  convey  land, 
court  can  direct  application  of  purchase  money  to  satisfaction  of  en- 
cumbrances, and  for  that  purpose  can  order  money  brought  into  court 
and  disbursed  under  its  direction. 

Approved  in  Whittier  v.  Gormley,  3  Cal.  App.  492,  86  Pac.  727,  hold- 
ing court  in  enforcing  specific  performance  could  allow  deduction  in 
residue  of  purchase  money  to  be  applied  to  reimburse  plaintiff  for  cur- 
ing defects  in  title,  and  costs  of  redeeming  from  tax  sale. 

Where  Purchaaer  haa  Bight  to  Bepudiate  Contract  for  vendee's  fail- 
ure to  execute  deed  on  tender  of  purchase  price,  he  may  waive  such 
right  and  sue  for  specific  performance. 

Approved  in  Clinton  v.  Shugart,  126  Iowa,  189,  101  N.  W.  789,  where 
vendor  failed  to  pay  taxes  according  to  contract  of  sale  and  vendee 
tendered  purchase  price  less  such  taxes,  but  vendor  refused  to  accept 
tender,  vendee  could  sue  for  specific  performance. 

97  Oal.  500-507,  32  Pac.  570,  BOOEBS  ▼.  DUHABT. 

If  Facts  Stated  in  Complaint  are  such  as  to  entitle  plaintiff  to 
relief  under  any  form  recognized  at  common  law,  it  is  sufficient. 

Approved  in  Hay  den  v.  Collins,  1  Cal.  App.  261,  81  Pac.  1121,  com- 
plaint considered  and  held  to  state  cause  of  action  in  ejectment. 

Presumption  That  Wlien  Tenancy  is  Shown,  continued  possession 
of  tenant  is  in  same  capacity,  is  not  conclusive. 

Approved  in  Journe  v.  Hewes,  124  Cal.  249,  56  Pac.  1034,  holding  notice 
of  intention  to  exercise  option  to  purchase  given  in  lease  did  not  change 
relation  of  lessor  and  lessee. 

Person  Permitted  to  Occupy  Land  for  particular  purpose  who 
abuses  privilege  becomes  trespasser. 

Distinguished  in  Stufflebeem  v.  Hickman  (Cal.),  53  Pac.  439,  holding 
owner  of  land  who  leased  it  with  understanding  lessee,  if  he  could  not 
keep  stock  of  strangers  off,  should  charge  them  for  use,  could  not 
maintain  trespass  against  one  whose  cattle  intruded  and  who  arranged 
with  lessee  for  season's  pasturage. 

Necessity  and  Character  of  Title  or  possession  to  sustain  action  of 
trespass.    See  note,  30  L.  B.  A.  (n.  s.)  259. 
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97  CaL  507-^10»  32  Pac.  588»  IJL  80CISTB  FBAN0AI8B  T.  WEI]>- 
BCANK. 

WhMt  OoDStltatas  a  Partnezihlp.    See  note,  115  Am.  St.  Bep.  407. 

97  OaL  61S-616,  82  Pac.  573,  SOOTT  T.  QLiBNK. 

Settlement  of  Bill  of  Ezceptioiia  is  "proeeediDg"  in  action,  and 
court  has  power  to  relioTe  against  objection  that  bill  was  not  served 
in  time. 

Approved  in  Morgan  t.  Oregon  Short  Line  B.  B.  Co.,  27  Utah,  99, 
74  Pac'  525,  following  rule;  Sherman  ▼.  Southern  Pac.  Co.,  31  Nev. 
£d9,  102  Pac.  258,  granting  relief  from  default  on  ground  of  excus- 
able neglect  of  defendant's  attorney. 

Miscellaneous. — Cited  in  Dodd  y.  Pasch,  5  Cal  App.  6S9,  91  Pac.  167, 
to  point  that  lease  is  binding  on  lessor  though  not  signed  by  lessee, 
who  had  entered  under  it. 

97  OaL  516-517,  32  Pac.  674,  FOLEY  T.  BULLABD. 

Partiea  Whoaa  Bights  Would  not  ba  AdTsraely  Affected  bj  re- 
versal of  judgment  are  not  adverse  parties  on  whom  notice  of  appeal 
need  be  served. 

Approved  in  Nelson  Bennett  Co.  v.  Twin  Falls  Land  etc.  Co.,  13 
Idaho,  771,  92  Pac.  980,  holding  defendants  who  did  not  appear  and 
who  were  not  given  or  denied  anything  by  judgment  were  not  adverse 
parties. 

Distinguished  in  dissenting  opinion  in  Nelson  Bennett  etc.  Co.  v.  Twin 
Falls  Land  etc.  Co.,  13  Idaho,  778,  92  Pac.  983,  majority  holding  de- 
fendants not  appearing  to  whom  nothing  was  given  or  denied  in  judg- 
ment were  not  adverse  parties. 

Upon  Appeal  by  Some  Defendants  from  judgment  of  foreclosure 
of  street  assessment,  notice  of  appeal  need  not  be  served  on  non- 
appealing  defendants. 

Approved  in  Worth  v.  Emerson,  3  Cal.  App.  162,  85  Pac.  665,  refus- 
ing to  dismiss,  on  motion  of  successor  to  defaulting  defendant,  appeal 
by  plaintiff  from  order  vacating  default  judgment  foreclosing  street 
assessment  for  failure  to  serve  notice  of  appeal  on  defaulting  defend- 
ant, who  had  not  complained  of  judgment. 

97  OaL  618-522,  32  Pac.  571,  8IVBB8  V.  SIVEBa 

Where  Written  Contract  for  Payment  of  money  is  silent  as  to  tim4 
of  payment,  parol  agreement  in  regard  to  time  may  be  proven. 

Approved  in  O'Brien  v.  Garibaldi,  15  Cal.  App.  524,  115  Pac.  252, 
holding  oral  evidence  tending  to  show  consideration  of  order  could 
not  modify  terms  of  order  itself. 

Oral  Evidence  Affecting  Terms  of  written  instrument  is  admissible 
when  parties  have  not  incorporated  all  terms  of  agreement  therein. 

IKstinguished  in  Germain  Fruit  Co.  v.  Armsby  Co.,  153  Cal.  595, 
96  Pac.  322,  holding  parol  evidence  inadmissible  to  show  sale  of  fruit 
by  sample  when  contract  was  silent  on  subject;  Pierce  v.  Edwards, 
150  Cal.  654,  89  Pac.  602,  holding  parol  evidence  inadmissible  to  vary 
terms  of  contract  for  sale  of  land;  Standard  Box  Co.  v.  Mutual 
Biscuit  Co.,  10  Cal.  App.  752,  103  Pac.  940,  holding  evidence  inad- 
missible to  vary  terms  of  written  option  by  proof  of  oral  agreement 
that  defendant  should  have  one  year  from  past  date  fixed  in  which  to 
accept  in  writing;  Dodd  v.  Pasch,  5  Cal.  App.  689,  91  Pac  167,  hold- 
U  Oal.  Notes— 55 
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ing  parol  •▼idenee  iDBdmiBsible  to  vary  terms  of  written  lease  by 
showing  it  was  tenancy  from  month  to  month. 

Decision  on  Demurer  Adrerse  to  Plaintiff  is  not  res  adjudicata  to 
be  pleaded  as  defense  to  later  action. 

Ai^roved  in  Tates  v.  Jones  Nat.  Bank,  74  Neb.  743,  105  N.  W. 
290,  holding  judgment  on  demurrer  based  on  technical  defect  not  res 
adjudicata.  i 

97   Oal.   623-^27,   32   Pac.   676»- JONES   ▼.   JUSTICE'S   OOXJBT   OF 
LOS  ANOELES  OITT. 

Approved  in  Griffiths  ▼.  Justice's  Court,  35  Utah,  449,  100  Pao.  1066, 
holding  justice  of  peace  could  not  try  case  until  first  set  for  trial 
and  notice  of  time  and  place  given. 

Judgment  in  Justioo'a  Court  Rendered  upon  verbal  statement  of 
plaintiff  that  defendant  was  served  with  notice  of  trial  will  be  set 
aside. 

Approved  in  Grant  ▼.  Justice's  Court,  1  Cal.  App.  387,  82  Pac. 
264,  holding  party  had  notice  when  codefendant,  whom  he  asked 
to  appear  for-  him  as  his  attorney,  had  written  notice  of  time  of 
trial. 

97  Cal.  532-642,  32  Pac.  676,  33  Pac.  323,  OOTTLD  r.  WISE. 

Delivery  of  Deed  is  Force  That  VitalizoB  It. 

Approved  in  Daneri  v.  Gazzola,  2  Cal.  App.  357,  83  Pac.  457,  fol- 
lowing rule;  Drinkwater  v.  Hollar,  6  Cal.  App.  120,  122,  91  Pac.  666, 
holding  deed  not  delivered  though  in  posBession  of  grantee;  Bowers 
V.  Cottrell,  15  Idaho,  229,  96  Pac.  939,  holding  deed  conveyed  no 
title  when  grantee  fraudulently  obtained  possession  of  it;  Wisconsin 
Irakes  etc.  Co.  y.  Pike  Sd  North  etc.  Co.,  115  Wis.  381,  91  N.  W.  990^ 
arguendo. 

97  Cal  646-^552,  32  Pac.  589,  HABBIS  ▼.  BABNHABT. 

Wliero  Eyldenco  in  Support  of  Specification  of  error  is  not  found  in 
record  on  appeal  from  order  refusing  new  trial,  specification  will  be 
disregarded. 

Approved  in  Neder  v.  Jennings,  28  Utah,  278,  78  Pac.  483,  where 
all  evidence  was  not  contained  in  record  on  appeal,  assignment  that 
verdict  was  contrary  to  evidence  could  not  be  reviewed;  Billups  v. 
Utah  Canal  etc.  Extension  Co.,  7  Ariz.  214,  63  Pac.  714,  holding  as- 
signment of  error  involving  consideration  of  facts  could  not  be  con- 
sidered when  evidence  was  not  incorporated  in  record. 

Wbero  Instructions  were  Oiren  WUcli  are  not  in  record,  it  will 
be  presumed  on  appeal  that  such  instructions,  together  with  those 
on  record,  correctly  stated  law  of  case. 

Reaffirmed  in  Churchill  v.  More,  4  Cal.  App.  224,  88  Pac.  292. 

Motion  for  New  Trial  Does  not  Suspend  Operation  of  judgment 
in  absence  of  order  to  that  effect. 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  159  CaL  81,  112 
Pac.  873,  following  rule. 

Where  Appeal  is  Pending,  Final  Judgment  is  not  estoppel  against 
another  action  for  same  cause. 

Approved  in  Estate  of  Bicks,  160  Cal.  473,  117  Pac.  541,  and  Contra 
Costa  Water  Co.  v.  Oakland,  165  Fed.  529,  both  following  rule. 

Disapproved  in  Rodney  v.  Gibhs,  184  Mo.  13,  82  S.  W.  190,  holding 
judgment  was  res  adjudicata  as  to  same  parties  and  subject  matter 
though  appeal  was  taken  without  supersedeas  bond  having  been  given. 
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Effect  of  Statute  of  Llmitatioiu  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Bep.  73. 

97  OaL  553-567,  38  Am.  St.  Sep.  203,  82  Pac  591,  DBISCOLL  ▼. 
MABKBT  STREET  OABI.E  BY.  CO. 

Verdict  Rendered  on  Snlwtantial  Conflict  of  evidence  will  not  be 
disturbed  on  appeal. 

Approved  in  Withers  ▼.  Massengill,  148  Cal.  771,  84  Pac.  154, 
and  Nishkian  ▼.  Chrisholm,  2  Cal.  App.  490,  84  Pac.  312,  both  fol- 
lowing rule;  Codoni  ▼.  Donati,  6  Cal.  App.  84,  91  Pac.  424;  Richards 
T.  Fraser,  136  Cal.  463,  69  Pac.  84,  and  Houghton  v.  Loma  Prieta 
Lumber  Co.,  152  CaL  578,  93  Pac.  379,  all  reversing  judgment  on 
finding  against  great  weight  of  evidence. 

Violation  of  City  Ordinance  ia  Kegllgence  Per  Se. 

Approved  in  Stein  v.  United  Bailroads,  159  Cal.  371,  113  Pac.  664, 
and  Fenn  ▼.  Clark,  11  Cal.  App.  81,  103  Pac  945,  both  following  rule; 
Cragg  V.  Los  Angeles  Trust  Co.,  154  Cal.  667,  98  Pac.  1065,  holding 
failure  of  owner  of  building  to  employ  licensed  elevator  operator  as 
required  by  ordinance  was  negligence  per  se;  Manning  v.  App  Cons. 
Gold  Min.  Co.,  149  CaL  45,  84  Pac.  661,  holding  failure  of  servant  of 
mine  owner  to  properly  lash  poles  in  bucket  according  to  statute  did 
not  make  owner  negligent  per  se  when  he  furnished  all  necessary 
materials. 

Violation  of  PoUce  Ordinance  ae  Orotind  for  private  action.  See 
note,  5  L.  B.  A.  (n.  s.)  250,  252. 

Pedestrian  Oroasing  Street  Railroad  has  right  to  rely  on  signals 
being  given  by  approaching  car. 

Approved  in  Buppel  v.  United  Bailroads,  10  Cal.  App.  323,  101  Pae. 
806,  and  Dow  v.  Des  Moines  City  By.  Co.,  148  Iowa,  447,  126  N.  W. 
925,  both  following  rule;  dissenting  opinion  in  Hutson  ▼.  Southern 
California  By.  Co.,  150  Cal.  707,  89  Pac.  1096,  majority  holding  person 
approaching  railroad  crossing  had  no  right  to  assume  train  operatives 
would  not  be  negligent  in  any  way. 

Fedeatrian  In  Oroasing  Street-car  Track  is  bound  to  use  ordinary 
care. 

Approved  in  Hoff  ▼.  Los  Angeles  Pacific  Co.,  158  Clal.  600,  112  Pae. 
54,  following  rule;  Scott  v.  San  Bernardino  Valley  Traction  Co.,  152 
Cal.  611,  613,  93  Pac.  679,  680,  holding  plaintiff  exercised  reasonable 
care  in  attempting  to  drive  wagon  across  street  in  front  of  car  about 
to  start;  Bass  v.  Norfolk  By.  etc.  Co.,  100  Va.  7,  40  Sc  E.  102,  holding 
decedent's  failure  to  look  for  approaching  car  was  not  negligence  per 
se;  Liutz  v:  Denver  City  Tramway  Co.,  43  Colo.  63,  95  Pae.  601, 
holding  defendant  negligent  in  crossing  street  in  front  of  moving  car; 
Stewart  v.  Omaha  etc.  By.  Co.,  83  Neb.  103,  118  N.  W.  1108,  holding 
question  of  negligence  in  crossing  street-car  track  from  behind  stand- 
ing car  was  for  jury. 

Right  of  Motorman  to  Aaaume  That  No  One  will  attempt  to  cross 
so  close  in  front  of  car  as  to  render  collision  probable.  See  note, 
5  L.  B.  A.  (n.  s.)  1060. 

lalabllity  of  Street  Railwaya  for  Injnry  to  child  darting  in  front  of 
cars.     See  note,  81  Am.  St.  Bep.  878. 

97  OaL  672-675,  32^  Pac.  699,  SHIPMAN  ▼.  FORBES. 

In  Proceedings  Where  Property  of  Citizens  is  to  be  taken,  every 
requirement  of  statute  having  least  semblance  of  benefit  to  owner 
must  be  complied  with« 
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Approved  in  Warden  t.  Broome,  9  CaL  App.  174,  98  Pae.  254,  hold- 
ing, void  tax  sale  made  under  delinquent  list  containing  erroneous 
statement  of  amount  due;  Guptill  ▼.  Kelsey,  6  Cal.  App.  43,  91  Pac 
412,  holding  void  tax  deed  not  given  in  strict  pursuance  of  statute; 
Lantz  V.  Fishburn,  3  Cal.  App.  665,  91  Pae.  817,  holding  party  claim- 
ing under  deed  given  under  improvement  bond  act  had  burden  of 
proving  strict  compliance  with  statute;  Sacramento  Paving  Co.  v. 
Anderson,  1  Cal.  App.  674,  675,  82  Pac.  1070,  holding  notice  of  reso- 
lution of  intention  to  improve  street  need  not  be  posted  on  blocks 
of  street  upon  which  no  work  was  to  be  done;  Ede  v.  Coneo  (Cal.), 
55  Pac.  389,  holding  second  street  assessment  not  authorized  where 
action  on  first  was  defeated  for  want  of  engineer's  certificate. 

97  Oil.  575-585,  33  Am.  St.  Bep.  209,  32  Pac.  679,  21  L.  B.  A.  3S, 
BII.EY  V.  MABTIKELLI. 

Where  Land  la  Purchased  With  Money  of  one  person  but  in  name 
of  another,  resulting  trust  is  established. 

Approved  in  Zen  da  Mining  etc.  Co.  v.  TifBn,  11  Cal.  App.  65,  104 
Pac.  12,  following  rule;  Heinrich  v.  Heinrich,  2  Cal.  App.  483,  84 
Pae.  328,  holding  husband  who  fraudulently  obtained  wife's  monej 
and  purchased  property  therewith  for  his  own  benefit  was  involun- 
tary trustee  for  her  benefit. 

Purchaser  of  Husbsuid's  Legal  Title  to  Land  purchased  with  funds 
of  wife  takes  subject  to  resulting  trust  for  wife  in  husband. 

Approved  in  Moultrie  v.  Wright,  154  Cal.  523,  98  Pac.  259,  holding 
mortgage  taken  from  trustee  with  knowledge  of  trust  was  subordi- 
nate to  trust;  Bobinson  v.  Muir,  151  Cal.  122,  90  Pac.  523,  holding 
where  claimants  of  miners'  liens  brought  suit  to  foreclose  with  notice 
that  one  defendant  was  prior  grantee  of  property  under  unrecorded 
deed,  neither  they  nor  purchasers  at  execution  sale  acquired  any  rights 
as  against  such  defendant  in  whose  favor  judgment  was  rendered. 

Title  Acquired  by  One  Purchasing  at  his  own  execution  sale.  See 
note,  79  Am.  St.  Rep.  948,  950. 

Effect  of  Levy  Under  Void  or  Voidable  Judgment.  See  note,  55 
L.  B.  A.  282. 

When  Beal  Estate  Broker  is  Considered  as  procuring  cause  of  sale 
or  exchange.    See  note,  44  L.  B.  A.  392. 

97  CaL  586-^90,  32  Pac.  593,  GOBDON  ▼.  BOOKER. 

Monuments  of  Survey  Control  Courses  and  distances. 

Approved  in  Andrews  v.  Wheeler  (Cal.),  103  Pac.  146,  holding  where 
location  of  monuments  could  not  be  established,  resort  could  be  had 
to  courses  and  distances  to  fix  corners  and  boundaries. 

Necessity  of  Color  of  Title,  not  Expressly  Made  a  condition  by 
statute,  in  adverse  possession.     See  note,  15  L.  B.  A.  (n.  s.)  1206. 

Miscellaneous. — Cited  in  Eeyburn  v.  Booker  (Cal.),  32  Pac.  594, 
companion  case. 

97  Cal.  590-594,  32  Pac.  578,  COYNE  ▼.  BENNIE. 

Municipal  Officer  After  Beductlon  of  Salary  is  not  bound  to  con- 
tinue in  oflBce,  but  must  be  content  with  reduced  salary  if  he  does  so. 

Approved  in  Woods  v.  Potter,  8  Cal.  App.  45,  95  Pac.  1127,  holding 
members  of  city  council  of  San  Diego  not  entitled  to  compensation. 
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97  Oftl.  594-600,  32  Psc.  644,  COX7NTY  OF  SAN  DIEGO  V.  SEIFEBT. 

Object  of  Fliblicatioii  of  Notice  of  ordinance  is  to  impart  notice  to 
those  who  are  or  may  be  affected  hy  its  provisions. 

Approved  in  County  of  Mono  v.  Depauli,  9  Cal.  App.  710,  100  Pac. 
719,  holding  provisions  as  to  publication  of  ordinance  sufficiently  com- 
plied with. 

Becord  of  Ordinance  With  Proof  of  publication  is  prima  facie  proof 
it  was  passed,  signed,  and  attested  in  form  in  which  it  appears  in 
record. 

Approved  in  Grafton  v.  St.  Paul  etc.  R.  R.  Co.,  16  N.  D.  323,  113  N. 
W.  602,  22  L.  R.  A.  (n.  s.)  1,  holding  ordinance  could  be  proved  as  to 
contents  as  well  as  to  passage,  by  introduction  into  evidence  of  orig- 
inal record. 

97  Cal.  600-604,  32  Pac  594,  C0X7NTT  OF  OBANGE  v.  HABBIS. 

No  Bepeal  by  Implication  can  Besnlt  from  subsequent  unconstitu- 
tional statute. 

Approved  in  Matter  of  Application  of  Clary,  149  Cal.  737,  87  Pac. 
582,  holding  act  of  1897  relating  to  commitment  of  insane  persons, 
held  void  in  part,  could  not  have  effect  to  repeal  all  prior  inconsistent 
statutes,  though  assuming  to  do  so;  Ex  parte  Sohncke,  148  Cal.  263, 
113  Am.  St.  Rep.  236,  82  Pac.  957,  2  L.  R.  A.  (n.  s.)  813,  holding  act 
of  March  21,  1905,  taking  effect  at  once,  did  not  work  implied  repeal 
of  inconsistent  act  of  March  20,  1905,  taking  effect  sixty  days  later, 
tho  act  later  in  date  being  unconstitutional. 

Implied  Bepfial  of  Statutes.    See  note,  88  Am.  St.  Rep.  295. 

Tax  Collector  is  not  Entitled  to  Portion  of  penalties  collected  on 
delinquent  taxes  for  preparing  delinquent  list. 

Approved  in  Humiston  v.  Shaffer,  145  Cal.  198,  78  Pac.  652,  holding 
district  attorney  entitled  to  no  allowance  for  services  of  stenographer 
employed  by  him  in  official  work. 

97  CaL  604-606,  32  Pac.  600,  WHITE  ▼.  WHITE. 

Court  has  Power  in  Divorce  Proceeding  to  authorize  husband  to 
mortgage  his  property  to  pay  alimony. 

Reaffirmed  in  White  v.  White  (Cal.),  33  Pac.  401. 

97  Cal.  606-609,  32  Pac.  643,  20  L.  B.  A.  197,  lAABION  ▼.  OAKLAND 
BOABD  OF  EDUCATION. 

Election  of  Teacher  for  Year  Does  not  Give  her  life  position,  though 
she  continues  to  teach  for  two  years  more  without  new  election. 

Approved  in  Barthel  v.  Board  of  Education,  153  Cal.  379,  95  Pac. 
894,  holding  election  for  one  year  of  teacher  not  holding  city  certifi- 
cate did  not  give  her  life  position. 

Miscellaneous. — Cited  in  Marion  v.  Board  of  Education  (Cal.),  32 
Pac.  644,  companion  case. 

97  CaJ.  610-637,  32  Pac.  600,  EX-MISSION  LAND  ETC.  CO.  v. 
FLASH. 

Promoters  of  Corporation  Occupy  Fiduciary  Belation  to  cosub- 
scribers. 

Approved  in  Lomita  Land  etc.  Co.  v.  Robinson,  154  Cal.  43,  45,  97 
Pac.  13,  18  L.  R.  A.  (n.  s.)  1106,  holding  promoters  liable  to  corpora- 
tion for  secret  profits,  made  from  sale  of  their  own  property  to  corpo- 
ration. 
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Dntlei  and  LiabilitiaB  of  Promoten  to  eorporation  and  its  members. 
See  note,  25  L.  B.  A.  94,  102. 

Mere  LapM  of  Tima  Less  Thaa  P^od  of  limitations  does  not  bar 
action  for  equitable  relief  unless  delaj  justifies  presumption  defend- 
ant is  prejudiced  thereby. 

Approved  in  Shiels  v.  Nathan,  12  Cal.  App.  619,  108  Pae.  40,  hold- 
ing wife's  right  to  recover  community  property  fraudulently  trans- 
ferred by  husband  not  affected  by  delay  of  less  than  three  years; 
Patterson  v.  Hewitt,  11  N.  M.  24,  66  Pac.  558,  55  L.  B.  A.  658,  hold- 
ing plaintiffs  guilty  of  laches  in  equity  in  neglecting  to  institute 
proceedings  to  enforce  claims  for  eight  years. 

Actions  b7  Stockholders  in  Behalf  of  OorporationB.  See  note,  97 
Am.  St.  Bep.  45. 

07  CaL  637-644,  32  Pac.  711,  McSHEBBT  ▼.  PENNBYLVAMIA  CON- 
SOL.  GOLD  HUT.  GO. 

Motion  to  Betain  or  Bemand  Venue  on  ground  of  convenience  o£ 
witnesses  cannot  be  made  until  joinder  of  issues  of  fact. 

Beaffirmed  in  Pascoe  v.  Baker,  158  Cal.  233,  110  Pac.  816. 

Affidavit  of  Merits  on  Motion  for  Ghange  of  venue,  made  by  one 
defendant  for  all,  and  stating  all  defendants  have  fully  and  fairly 
stated  case  to  their  attorneys,  and  have  each  been  advised  they  have 
good  cause  of  action,  is  sufficient. 

Approved  in  Pittman  v.  Carstenbrook,  11  Cal.  App.  230,  104  Pac. 
702,  holding  sufficient  affidavit  of  merits  stating  defendant  had  fully 
and  fairly  stated  facts  to  his  attorney,  though  not  stated  to  be  counsel 
in  case;  Eddy  v.  Houghton,  6  Cal.  App.  88,  91  Pac.  398,  holding  suffi- 
cient affidavit  of  merits  stating  affiant  had  "fully  and  fairly  stated  the 
ease"  to  his  counsel. 

Gorporation  Yum  Bight  to  Ghange  of  Venne  of  trial  to  county  of  its 
resid-ence. 

Distinguished  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  538,  refusing 
change  of  venue  to  county  where  real  estate  in  question  was  situated 
because  basis  of  action  was*  fraud  rather  than  recovery  of  realty. 

Besidence  of  Corporation  is  Gounty  where  its  principal  place  of  busi- 
ness is  situated. 

Approved  in  Bloom  v.  Michigan  Salmon  Min.  Co.,  11  Cal.  App.  124, 
104  Pac  325,  and  Waechter  v.  Atchison  etc.  By.  Co.,  10  CaL  App.  73, 
101  Pac.  42,  both  following  rule. 

97  Gal.  644-647,  32  Pac.  801,  MOBBIS  v.  WILSON. 

Mechanic's  Lien  Exists  Only  by  virtue  of  compliance  with  statute 
which  creates  it.  , 

Approved  in  California  etc.  Cement  Co.  ▼.  Wentworth  Hotel  Co.- 
16  Cal.  App.  715,  118  Pac.  113,  holding  contract  providing  for  with- 
holding of  less  than  twenty-five  per  cent  of  whole  contract  price  for 
thirty-five  days  after  completion  was  void  and  no  lien  arose  there- 
under; Provident  etc.  Loan  Assn.  v.  Shaffer,  2  Cal.  App.  218,  83  Pac 
275,  holding  right  to  materialman's  lien  lost  by  failure  to  claim  lien 
in  statutory  time. 

In  Suit  on  Mechanic's  Lien,  where  statute  has  not  been  complied 
with,  plaintiff  may  still  recover  personal  judgment  against  owner,  with 
whom  he  had  contract. 
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Approyed  in  Ascha  t.  Fiteh  (Cal.)i  46  Pae.  299,  following  rule; 
Gnekow  v.  Confer  (Cal.),  48  Pac.  332,  holding  saboontaractor  could 
bave  personal  judgment  against  contractor  on  failure  of  lien  but  net 
against  owner  with  whom  he  had  no  contractual  relation. 

87  Oal.  647-668,  82  Pae.  702,  PAB80N8  ▼.  8MILIE. 

Belief  ta  Equity  from  Forfeitnret.  See  notea,  86  Am.  St.  Bep.  50, 
54,  57;  69  L.  B.  A.  854,  865. 

Miscellaneous. — Cited  in  Estate  of  Tobin,  3  Cof.  Prob.  540. 

97  Oal.  67^-682,  82  Pac.  802,  LINDSAY  IBB.  €N>.  ▼.  MEHBTEN8. 

LegifllatlYe  Declaration  as  to  What  is  Public  Use  will  be  recognized 
bj  courts,  but  whetiher,  in  anjr  individual  case^  use  is  public  will  be 
determined  by  courts. 

Approved  in  Tuolumne  Water  etc  Co.  v.  Frederick,  18  Cal.  App.  503, 
110  Pac.  136,  holding  condemnation  for  electric  power  line  to  be  for 
public  use;  Hercules  Water  Co.  v.  Fernandez,  5  Oal.  App.  730,  731,  91 
Pae.  402,  403,  holding  insufficient  mere  averment  in  complaint  in  con- 
demnation suit  that  use  was  public,  but  facts  must  be  stated  showing 
use  is  one  contemplated  by  statute;  Madera  By.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  675,  87  Pac.  30,  holding  court  could  determine 
whether  particular  use  was  public;  Shasta  Power  Co.  v.  Walker,  149 
Fed.  570,  holding  land  could  be  condemned  for  ditch  for  power  and 
light  company. 

To  Bender  Use  Public,  it  is  not  neceeeary  entire  public  shall  be 
capable  of  enjoying  it,  but  it  must  be  capable  of  enjoyment  by  all 
within  neighborhood. 

Approved  in  Madera  By.  Co.  v.  Baymond  Oranite  Co.,  3  Cal.  App. 
677,  87  Pac.  31,  holding  land  condemned  for  short  branch  railway  to 
be  for  public  use. 

Fact  That  Stockholders  of  Corporation  seeking  to  condemn  land  are 
owners  of  lands  to  be  benefited  by  condemnation  does  not  change  use 
from  public  to  private. 

Approved  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  8  CaL  App. 
681,  87  Plac.  32,  holding  fact  that  stockholders  of  granite  company 
also  became  stockholders  in  railroad  company  formed  to  build  road  to 
market  granite  did  not  change  use  from  pubUc  to  private  when  road 
was  open  to  use  by  public  on  equal  terms. 

Judicial  Power  Over  Eminent  Domain.  See  note,  28  L.  B.  A.  (n.  a.) 
8,  9,  10,  ^,  88,  50,  52,  86,  163. 
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9B  OaL  1-9,  S2  Pac.  705,  WILMIKaTON  TRAKSPOBTATION  00.  ▼• 
O'NEIL. 

Wliere  One  Undertakes  Without  Quallilcation  to  do  anything  not 
necessarily  impossible^  and  fails  to  do  it,  he  most  make  compensa- 
tion in  damages,  though  performance  it  rendered  impracticable  by 
circumstances  over  which  he  has  no  control. 

Approved  in  Carlson  v.  Sheehan,  157  Cal.  697,  109  Pac.  30,  holding 
obligation  of  contractor  to  complete  building  not  released  by  reason 
of  landslide  causing  damage  to  building;  Potts  Drug  Go.  v.  Benedict, 
156  Gal.  333,  104  Pac.  437,  25  L.  B.  A.  (n.  s.)  609,  holding  when  estate 
for  years  in  lot  and  building  was  assigned  but  building  was  destroyed 
before  delivery,  assignee  was  not  relieved  of  obligation  to  pay  pur- 
chase price. 

98  Oal  10-13^  82  Pac.  701,  BBOWK  ▼.  JENK8. 

Street  AaseBsment  is  Void  Where  Oontract  imposes  on  contractor 
duty  of  keeping  pavement  in  repair  after  completion  and  acceptance 
of  work. 

Approved  in  Montgomery  v.  Bennett,  149  Ala.  124,  43  So.  94,  follow- 
ing rule;  McQuiddy  v.  Worswick  Street  Pav.  Go.,  160  Gal.  17,  116  Pac. 
71,  upholding  assessment  for  street  work;  Mulberry  v.  O'Dea,  4  Gal. 
App.  389,  88  Pac.  369;  WooUacott  v.  Meekin,  151  Gal.  704,  705,  91 
Pac.  613,  614,  and  Van  Loenen  v.  Qillespie,  152  Gal.  223,  96  Pac.  88, 
all  holding  void  assessment  for  street  work  when  contract  provided 
"all  loss  or  damage  arising  from  nature  of  work  to  be  done  under 
this  agreement  shall  be  sustained  by  contractor";  Barber  Asphalt 
Paving  Go.  v.  Louisville,  123  Ky.  695,  97  8.  W.  33,  9  L.  B.  A.  (n.  s.) 
154,  holding  one  contracting  with  city  to  lay  asphalt  pavement  and 
keep  it  and  materials  composing  it  in  repair  for  ten  years  was  bound 
to  repair  damage  due  to  gas  leaks  when  he  knew  gas-mains  were  in 
street  when  he  made  contract. 

Distinguished  in  Schindler  v.  Young,  13  Gal.  App.  19,  108  Pac.  734, 
holding  provision  in  contract  binding  contractor  to  protect  public  from 
injury  did  not  render  assessment  void;  Flinn  v.  Peters,  3  Gal.  App. 
237,  84  Pac.  996,  holding  inclusion  in  contract  of  provision  fixing 
maximum  hours  and  minimum  wages  for  labor  did  not  render  assess- 
ment void. 

(873) 
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Powtt  of  Oitj  to  Bind  Contractor  to  maintain  pavement.  See  note, 
44  L.  B.  A.  532,  533,  535,  536,  541. 

Miscellaneoni. — Cited  in  Excelsior  Pay.  Co.  ▼.  Leach  (Cal.),  34  Pae. 
116,  Excelsior  Par.  Co.  v.  Pierce  (Cal.),  33  Pac.  728,  Brown  v.  Parker 
(Cal.),  33  Pae.  728,  Brown  y.  Winship  (Cal.),  33  Pac.  728>  and  Burnett 
y.  Llewelyn  (Cal.),  32  Pac.  702,  all  companion  cases. 

96  CaL  13-19,  32  Pac  646^  DAVIS  T.  80XTTHEBN  PAGIFIO  00. 

Miscellaneous. — Cited  in  Leishman  y.  Union  Iron  Works,  148  Cal. 
282,  113  Am.  St.  Bep.  243,  83  Pac.  34,  3  L.  B.  .A.  (n.  s.)  500,  to  point 
that  foreman  of  molders  and  foreman  of  carpenters  in  iron  works  were 
fellow-servants  of  molders  working  in  molding  department;  Tedford 
y.  Los  Angeles  Electric  Co.,  134  Cal.  80,  66  Pac.  77,  54  L.  R.  A.  85, 
to  point  that  employer  cannot  escape  responsibility  for  neglect  of 
duties  by  delegating  them  to  superior  servant. 

98  CaL  19-27,  35  Am.  St  Bop.  1S3»  32  Pac.  708,  DAVES  ▼.  SOXTTHEBK 

PAcnno  00. 

Law  Bocogniies  No  Dlstinctioiia  growing  out  of  grades  of  employ- 
ment of  respective  employees,  as  regards  master's  liability  for  injury 
to  servant  through  negligence  of  another  servant. 

Approved  in  Veartner  v.  Northern  California  Power  Co.,  158  Cal. 
288,  110  Pac.  920,  holding  lineman  who  climbed  chopped  tree  at  direc- 
tion of  foreman  and  was  injured  by  its  fall  could  not  recover  from 
employer  on  theory  foreman  was  vice-principal;  Bridges  v.  Los  An- 
geles Pacific  By.  Co.,  156  Cal.  495,  105  Pac.  587,  25  L.  B.  A.  (n.  s.) 
914,  holding  proprietor  of  electric  station  not  liable  for  injury  to 
employee  by  coming  in  contact  with  live  wires  left  exposed  by  fellow- 
servant;  McDonald  v.  Hoffman,  10  Cal.  A,pp.  518,  102  Pac.  674,  holding 
master  not  liable  for  injury  to  carpenter  due  to  negligence  of  foreman; 
Schwind  v.  Floriston  Pulp  ft  Paper  Co.,  5  Cal.  App.  202,  89  Pac.  1069, 
holding  employer  not  liable  for  injury  to  mill  employee  injured  while 
passing  between  cars  in  yard,  by  reason  of  fellow-employee  unex- 
pectedly moving  cars;  Chicago  etc.  By.  Co.  v.  Barker,  169  Ind.  678, 
83  N.  E.  372,  17  L.  B.  A.  (n.  s.)  542,  holding  railroad  not  liable  for 
death  of  engineer  caused  by  running  into  open  switch;  McLaine  v. 
Head  &  Dowst  Co.,  71  N.  H.  296,  93  Am.  St.  Bep.  522,  52  Atl.  546, 
58  L.  B.  A.  462,  holding  foreman's  failure  to  warn  servant  that  load  of 
earth  was  about  to  be  dumped  into  trench  where  he  was  working  did 
not  render  master  liable;  Tills  v.  Great  Northern  By.  Co.,  50  Wash. 
538,  97  Pac.  738,  20  L.  B.  A.  (n.  s.)  434,  holding  foreman  of  hand-car 
crew  was  vice-principal  under  circumstances  of  case. 

Vico-prindpalflliip  Conaidored  With  Boforonco  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  B.  A.  527,  607. 

Vico-prlncipaaBliip  aa  Determined  With  Boforonco  to  character  of 
act  causing  injury.     See  note,  54  L.  B.  A.  38,  43,  130. 

Master  caimot  Escape  Liability  for  Negligonco  in  performance  of 
duties  by  delegating  them  to  another. 

Approved  in  Matthews  v.  Bull  (Cal.),  47  Pac.  775,  holding  employer 
liable  for  negligence  of  foreman  of  pile-driver  in  giving  signal  to  drop 
hammer;  Bichey  v.  Southern  By.  Co.,  69  S.  C.  399,  48  S.  E.  289,  hold- 
ing injury  to  engineer  resulting  from  derailment  of  train  was  due 
to  master's  failure  to  provide  safe  track,  responsibility  for  which 
could  not  be  delegated. 
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Disiingaished  in  Brown  ▼.  People's  Gab  Light  Co.,  81  Yt.  480,  71 
Atl.  204,  22  L.  R.  A.  (n.  s.)  738,  holding  where  gas  company  provided 
suitable  materials  for  supporting  sides  of  trench,  it  was  not  liable  for 
foreman^  failure  to  use  such  materials. 

Section  Foreman  as  Fellow-serrant  of  Members  of  crew  with  respect 
to  operation  of  hand-car.     See  note,  20  L.  R.  A.  (o.  s.)  434. 

Knowledge  as  Element  of  Employer's  Liability.  See  note,  41  L.  R. 
A.  117. 

Delegability  of  Duty  to  Keep  Switch  Closed.  See  note,  17  L.  R.  A. 
(n.  s.)  543. 

98  Oal.  80-34,  32  Pac.  807,  OLAIBOBNE  ▼.  OASTLE. 

Consideration  is  not  Necessary  to  Support  waiver  of  vendor's'  lien. 

Approved  in  Royal  Con.  Min.  Co.  v.  Royal  Con.  Mines,  157  Cal. 
746,  137  Am.  St.  Rep.  165,  110  Pac.  128,  and  Finn  ell  v.  Finnell,  15G 
Cal.  594,  134  Am.  St.  Rep.  143,  105  Pac.  742,  both  holding  lien  could 
be  waived  without  consideration  or  writing. 

Waiver  of  Vendor's  Lien.    See  note,  137  Am.  St.  Rep.  188,  206. 

98  CaL  35-40,  85  Am.  St.  Bep.  141,  32  Pac.  803,  BIGOI  v.  BlOai. 

Conveyance  to  Husband  and  Wife  Jointly  makes  property  con- 
veyed presumptively  community,  and  failure  to  dispose  of  it  by  di- 
vorce decree  leaves  them  as  tenants  in  common. 

Approved  in  Coats  v.  Coats,  160  Cal.  679,  118  Pac.  445,  holding  judg- 
ment annulling  marriage  but  not  disposing  of  property  rights  was  not 
bar  to  action  to  determine  such  rights;  Tabler  v.  Peverill,  4  Cal.  App. 
676,  88  Pac.  996,  holding  where  issue  was  joined  in  divorce  action 
as  to  character  of  property,  but  property  was  not  disposed  of  by  decree, 
husband  and  wife  were  tenants  in  common;  Ambrose  v.  Moore,  45 
Wash.  466,  90  Pac.  589,  11  L.  R.  A.  (n.  s.)  103,  holding  where  property 
rights  were  not  adjudicated  by  divorce  decree,  community  property 
was  held  by  tenancy  in  common. 

Distinguished  in  Bedal  v.  Sake,  10  Idaho,  280,  77  Pac.  642,  66  L. 
R.  A.  60,  holding  wife  who  abandoned  husband,  secured  divorce  on 
publication  of  summons  in  another  state,  remarried,  and  formed  new 
community,  abandoned  all  claim  to  former  community. 

98  Cal.  40-41,  32  Pac  884,  ftlSLEY  v.  QRAY. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  R.  A.  761. 

98  CaL  45-61,  32  Pac.  809,  33  Pac.  206,  BEKSON  V.  OEITTBAL  PA- 
CIFIC B.  B.  CO. 

Railroad  Held  not  Liable  for  Injury  to  child  on  track  while  it  w&b 
returning  to  station  past  which  it  had  been  carried. 

Distinguished  in  Kentucky  etc.  R.  R.  Co.  v.  Buckler,  125  Ky.  36, 
128  Am.  St.  Rep.  234,  100  S.  W.  331,  8  L.  R.  A.  (n.  s.)  555,  holding 
street  railroad  company  liable  for  injury  to  passenger  while  returning 
to  desired  street,  past  which  he  had  been  carried,  under  directions  of 
conductor;  Anderson  v.  Seattle-Tacoma  etc.  R.  Co.,  36  Wash.  398,  104 
Am.  St.  Rep.  962,  78  Pac.  1016,  holding  railroad  liable  for  injury  to 
person  forced  to  leave  oar  at  night  and  injured  by  contact  with 
electric  rail. 

Care  Required  of  Bailroad  Companies  to  prevent  injuring  children 
upon  track.    See  note,  25  L._R.  A.  791. 
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WhMt  Injuries  Deemed  ProztnuLle  Itaenlt  of  diseharging  passenger 
at  wrong  or  improper  place.    See  note,  7  L.  B.  A.  (n.  s.)  1178. 

98  OaL  51-64,  32  Pae.  866,  SWAMP  lAND  DIST.  NO.  160  T.  SILVEB. 

Validity  of  Orgaoiaation  of  Beclamatlon  District  cannot  be  in- 
quired into  in  action  to  recover  assessment  levied  upon  land  by  de 
facto  district. 

Approved  in  Beclamation  Diet.  v.  MePhee,  13  Cal.  App.  388,  109  Pac. 
1109,  and  Beclamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App.  i09,  105 
Pac.  281,  both  following  rule;  Miller  v.  Perris  Irr.  Dist.,  85  Fed.  699, 
holding  validity  of  assessment  did  not  depend  upon  de  jure  character 
of  district. 

Mnnicipal  Oorporatl<m  Doee  not  Lose  its  existence  by  nonuser  of  its 
franchise. 

Beaffirmed  in  Elliott  v.  Pardee,  149  Cal.  519,  86  Pae.  1089. 

Procednre  for  EstabUalunent  of  Drains  and  Sewers^  See  note,  60 
L.  B.  A.  172,  234,  249. 

Miscellaneous. — Cited  in  Swamp  Land  Dist.  v.  Bump  (Cal.),  32  Pac 
867,  companion  case. 

98  Cal.  55-63,  36  Am.  St.  Bep.  144,  32  Pac.  867,  BCABSHATJi  ▼.  TAY- 
LOB. 

Proof  of  Bape  Does  not  Defeat  Action  for  seduction. 

Approved  in  Yelthouse  v.  Alderink,  153  Mich.  219,  117  N.  W.  77,  18 
L.  B.  A.  (n.  s.)  587,  following  rule. 

Distinguished  in  Yelthouse  v.  Alderink,  153  Mich.  224,  225,  117  N. 
^.  78,  79,  18  L.  B.  A.  (n.  s.)  587,  majority  following  rule. 

Forcible  Intercourse  as  BasiB  for  seduction  action.  See  note,  18  L. 
B.  A.  (n.  s.)  589. 

There  must  be  Leading  Aside  from  Obastity  to  constitute  offense  of 
seduction. 

Beaffirmed  in  Simmons  v.  State,  54  Tex.  Cr.  627,  114  S.  W.  845. 

Verdict  for  Twenty-five  Tbousand  Dollars  Damages  for  seduction 
of  young  girl  held  not  excessive. 

Approved  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  800,  103 
Pac.  1089,  holding  verdict  of  fifteen  thousand  dollars  for  personal 
injuries  in  street  railway  accident  was  not  excessive;  Lanigan  v.  Neely, 
4  Cal.  App.  772,  89  Pac.  446,  holding  verdict  of  eight  thousand  dollars 
not  excessive  for  breach  of  promise  of  marriage. 

98  Oal.  63-^67,  32  Pac.  811,  BABBOWS  v.  FOX. 

Extent  of  Appropriation  of  Water  is  limited  by  quantity  which 
may  be  applied  by  appropriator  to  beneficial  use. 

Approved  in  Stenger  v.  Tharp,  17  S.  D.  21,  94  N.  W.  403,  following 
rule;  Anderson  v.  Bassman,  140  Fed.  27,  holding  riparian  owners  in 
California  and  appropriators  in  Nevada  were  each  limited  to  appro- 
priation of  reasonable  quantity  of  water  for  beneficial  use. 

Lower  Biparian  Owner  lias  Bight  to  demand  that  unused  surplus 
of  water  diverted  by  upper  owner  be  returned  to  stream. 

Approved  in  Miller  v.  Wheeler,  54  Wash.  435,  103  Pac.  643,  23  L. 
B.  A.  (n.  8.)  1065,  holding  lower  owner  must  prove  abandonment  of 
such  surplus  before  he  could  establish  right  thereto. 

In  Action  to  Bestrain  Diversion  of  Water  where  defendant  sets  up 
right  to  water,  judgment  in  his  favor  should  determine  quantity  he* 
is  entitled  to  divert. 
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Approved  in  Rogers  v.  Overacker,  4  Cal.  App.  340,  87  Pac.  1110, 
holding  judgment  enjoining  diversion  to  su-ch  extent  as  to  interfere 
with  certain  purposes  was  fatally  uncertain. 

Oasre  Necessary  to  Aroid  Waste  in  diverting  water  from  stream. 
See  note,  15  L.  R.  A.  (n.  s.)  239. 

Bight  of  Prior  Approprlator  of  Water.    See  note,  30  L.  R.  A.  674. 

98  Oal.  73-86,  86  Am.  St.  Rep.  152,  32  Pac.  870,  19  L.  B.  A.  727,  EX 
PABTE  WHirWEUi. 

In  Exercise  of  Police  Power,  it  is  judicial  question  whether  any 
particular  regulation  is  valid  exercise  of  power. 

Approved  in  In  re  McCapes,  157  Cal.  30,  106  Pac.  230,  holding  void 
regulation  prohibiting  one  from  building  fires  on  his  own  premises 
without  permit  from  fire  warden;  Laurel  Hill  Cemetery  v.  San  Fran- 
cisco, 152  Cal.  471,  93  Pac.  72,  27  L.  R.  A.  (n.  s.)  260,  upholding  ordi- 
nance prohibiting  further  interment  of  dead  bodies  in  San  Francisco; 
Ex  parte  Dietrich,  149  Cal.  106,  84  Pac.  770,  5  L.  R.  A.  (n.'  s.)  873, 
holding  void  act  requiring  exact  weight  to  be  marked  on  packages  of 
butter  offered  for  sale;  In  re  Miller,  13  Cal.  App.  566,  110  Pac.  139, 
upholding  ordinance  imposing  license  tax  on  cattle  business  in  county; 
In  re  San  Chung,  11  Cal.  App.  514,  520,  521,  105  Pac.  610,  613,  614,  up- 
holding ordinance  forbidding  laundry  in  any  building  used  for  public 
stores;  In  re  McCoy,  10  Cal.  App.  126,  101  Pac.  424,  holding  void  ordi- 
nance imposing  tax  on  sheep  business  in  county;  Williams  v.  State, 
85  Ark.  470,  122  Am.  St.  Rep.  47,  108  S.  W.  840,  26  L.  R.  A.  (n.  ».) 
482,  holding  court  could  determine  reasonableness  of  police  regulation; 
Indianapolis  v.  Killer,  168  Ind.  289,  80  N.  E.  628,  8  L.  B.  A.  (n.  s.) 
822,  holding  void  ordinance  requiring  all  theaters  to  have  entrances 
on  public  streets  and  not  on  alleys;  Republic  Iron  etc.  Co.  v.  State, 
160  Ind.  386,  66  N.  E.  1007,  62  L.  R.  A.  136,  holding  void  act  providing 
for  weekly  payment  of  wages;  Block  ft  Griff  v.  Schwartz,  27  Utah,  406, 
101  Am.  St.  Rep.  971,  76  Pac.  28,  65  L.  R.  A.  308,  holding  void  act 
providing  sale  of  stock  of  merchandise  in  bulk  was  fraudulent  and 
void  as  to  creditors  unless  inventory  was  made  and  creditors  notified 
five  days  before  sale;  Shepard  v.  Seattle,  59  "V^ash.  373,  109  Pac.  1070, 
upholding  ordinance  regulating  private  hospitals  for  insane;  dissent- 
ing opinion  in  Sweet  v.  Ballentyne,  8  Idaho,  442,  69  Pac.  999,  majority 
upholding  act  prohibiting  grazing  of  sheep  within  two  miles  of  inhab- 
ited dwellings  as  valid  exercise  of  police  power. 

Police  power  of  State  is  Power  to  make  laws  to  secure  comfort, 
convenience,  peace  and  health  of  community. 

Approved  in  County  of  Plumas  v.  Wheeler,  149  Cal.  762,  87  Pac.  911, 
holding  ordinance  regulating  sheep  business  in  county  came  within 
purview  of  police  power;  Ex  parte  Flam,  6  Cal.  App.  237,  91  Pac.  812, 
holding  act  to  prevent  waste  of  water  in  artesian  belt  came  within 
purview   of  police   power. 

Power  of  Municipality  to  Prevent  or  regulate  use  of  property  for 
advertising  purposes.     See  note,  132  Am.  St.  Rep.  93.  • 

Constitutionality  of  Statutes  Restricting  Contracts  and  business. 
See  note,  21  L.  R.  A.  796. 

Municipal  Power  Over  Buildings  and  other  structures  as  nuisances. 
See  note,  38  L.  R.  A.  170. 

Municipal  Power  Over  Nuisances  Affecting  safety^  health,  and  per- 
sonal comfort.     See  note,  38  L.  B.  A.  323. 
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Municipal  Powtr  Oror  NniBanceg  relating  to  trade  or  business.  See 
note,  38  L.  B.  A.  640. 

MigcellaneouB.— -Cited  in  Succession  of  Hutchinson,  112  La.  706,  36 
So.  656,  to  point  that  legislative  authority  is  not  required  to  set  up 
and  maintain  private  hospitaL 

98  OaL  86-103,  27  Pac.  661,  82  Pae.  805,  McDANIEL  T.  PATTISON. 

Jurisdiction  of  Probate  Court  to  establish  will  is  exclusive. 

Beaffirmed  in  Estate  of  Walker,  160  Cal.  549,  117  Pac.  511. 

Criticised  in  Estate  of  Walker,  160  Cal.  550,  551,  117  Pac.  511,  512, 
holding  will  could  be  established  after  final  decree  of  distribution 
in  action  between  devisee  and  fraudulent  spoliator. 

Will  cannot  be  Beceired  in  Evidence  to  maintain  title  founded  upon 
it  until  admitted  to  probate. 

Approved  in  Estate  of  Patterson,  155  Cal.  636,  132  Am.  St.  Bep.  116, 
102  Pac.  944,  following  rule. 

Distinguished  in  Cooney  v.  Glynn,  157  Cal.  588,  108  Pac.  508,  holding 
contents  of  destroyed  will  admissible  to  prove  substitution  of  deed 
therefor  as  bearing  on  question  of  constructive  trust. 

Evidence  to  EstabUsli  Lost  or  Destroyed  Wills.  See  note,  38  L.  B. 
A.  441,  451. 

98  OaL  lOS-105,  32  Pac.  866,  IN  BS  8ANB0BN. 

Public  Adminiatrator  ia  not  'Tezson  interested  In  estate*'  within 
meaning  of  sections  1307-1312,  Code  of  Civil  Procedure. 

Approved  in  Estate  of  Bergin,  3  Cof.  Prob.  293,  holding  public  ad- 
ministrator not  entitled  to  letters  with  will  annexed  as  against  resi- 
dent devisee  in  foreign  will;  State  v.  District  Court, ^ 34  Mont.  229,  85 
Pac.  1023,  holding  public  administrato'r  could  not  object  to  probate  of 
will. 

Distinguished  in  Ward  v.  Brown,  53  W.  Ya.  236,  44  S.  E.  492,  holding 
executor  of  will  may  propound  it  for  probate. 

Who  can  Contest  a  Will.    See  note,  130  Am.  St.  Bep.  204. 

98  Cat  105-110,  32  Pac.  876^  KIAT7BEE  T.  BAN  DIEGO  STBEET- 
CAB  CO. 

Bule  That  Court  on  Second  Appeal  must  treat  former  decision  as  law 
of  case  applies  only  when  same  matters  are  brought  before  it  on  second 
appeal. 

Approved  in  Hunter  v.  Porter,  10  Idaho,  88,  77  Pac.  439,  following 
rule;  Millsap  v.  Balfour,  158  Cal.  714,  112  Pac.  451,  holding  rule  of 
law  of  case  did  not  apply;  Luco  v.  De  Tore  (Cal.),  34  Pac.  517,  holding 
remark  as  to  certain  finding  made  on  first  appeal  was  obiter,  and  not 
law  of  case  on  second  appeal. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  326,  336,  343. 

If  upon  Appeal  by  One  Party  on  judgment-roll  judgment  is  reversed 
and  ordered  entered  for  appellant,  other  party  may,  oy  appeal  on 
proper  record,  present  for  consideration  exceptions  taken  by  him  on 
trial  of  action. 

Approved  in  Lambert  v.  Bates,  148  Cal.  148,  82  Pac  768,  holding 
party  against  whom  judgment  is  ordered  by  appellate  court  to  be  en- 
tered on  reversal  of  judgment  in  his  favor  could  appeal  from  judg- 
ment 80  entered;  Tuffree  v.  Stearns  Banchos  Co.  (Cal.),  54  Pac.  828, 
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holding  appeal  lay  from  order  denying  motion  to  correct  judgment 
where  appeal  from  judgment  would  not  present  all  facta  on  which 
motion  was  based. 

Miscellaneous. — Cited  in  EHauber  ▼.  San  Diego  Street  Car  Co. 
(Cal.),   34   Pac.   516,   on   another   appeal. 

98  OaL  117-119,  32  Pac.  800,  KRUMDIOK  ▼.  OSUMP. 

It  is  Duty  of  DiflquAlifled  Judge  to  transfer  cause  to  another  court 
without  delay. 

Approved  in  People  ▼.  Ebey,  d  Cal.  App.  772,  93  Pac.  381,  holding 
judge  disqualified  by  relationship  to  attorney  had  power  to  select 
qualified  judge  to  try  case;  Bemy  v.  Olds  (Cal.),  42  Pac.  240,  holding 
statute  requiring  disqualified  judge  to  transfer  cause  was  not  satis- 
fied by  calling  in  qualified  judge;  Gamble  v.  District  Court,  27  Nev. 
244,  74  Pac.  531,  mandamus  lies  to  compel  judge  who  was  counsel 
in  action  before  taking  office  to  grant  change  of  venue,  though  no 
motion  was  made  therefor  in  open  court. 

Maadamm  to  Prevent  Change  of  Venne  from  court  having  ex- 
clusive jurisdiction.    See  note,  2  L.  B.  A.  (n.  s.)   569. 

98  Cal.  120-122,  S2  Pac.  878,  SHAIN  v.  PEOPIiE'S  LXTMBEB  CO. 

Rules  of  Conxt  Confer  Rights  which  may  be  enforced  by  litigants. 

Approved  in  Long  v.  American  Surety  Co.,  11  Cal.  App.  97,  103 
Pac.  1095,  holding  respondent  entitled  to  dismissal  upon  appellant's 
failure  to  file  briefs  within  time  required  by  rule  of  court. 

98  CaL  128-126,  82  Pac.  888,  COCERILL  ▼.  CLYMA. 

If  Order  of  Trial  Court  la  Warranted  by  any  possible  state  of 
facts  not  negatived  by  record  on  appeal,  it  will  be  presumed  in 
support  of  order  such  state  of  facts  existed. 

Approved  in  Kreling  v.  McMullen,  158  Cal.  434,  111  Pac.  252, 
holding  on  appeal  from  default  judgment  all  reasonable  presump- 
tions in  support  thereof  would  be  indulged. 

96  Cal.  127-132,  32  Pac.  880,  PEOPLE  v.  GARDNER. 

Information  Charging  Attempt  to  Commit  Rape  considered  and 
upheld. 

Approved  in  People  v.  Ah  Lung,  2  Cal.  App.  279,  83  Pac.  297, 
upholding  information  charging  rape;  Daggs  v.  Territory,  11  Ariz. 
454,  94  Pac.  1108,  holding  insufficient  indictment  for  assault  with 
intent  to  commit  rape. 

Crime  of  Rape  Being  Punishable  by  any  term  of  years  not  less  than 
five,  and  attempt  to  commit  rape  being  punishable  for  any  term 
not  exceeding  one^half  longest  term  for  rape,  sentence  of  five  years 
is  proper. 

Approved  in  State  v.  Stone,  40  Mont.  92,  105  Pac.  90,  upholding 
sentence  of  fifteen  years  for  attempt  to  commit  crime  when  crime 
itself  is  punishable  by  any  term  not  less  than  five  years,  and  at- 
tempt by  term  not  exceeding  one-half  longest  sentence  for  crime 
itself. 

Information  Charging  Rape  npon  Girl  of  age  of  eleven  years 
sufficiently   charges  she  was   under  fourteen. 

Approved  in  Tullis  v.  Shaw,  169  Ind.  667,  83  N.  E.  378,  holding 
complaint  charging  illicit  intercourse  with  girl  under  fifteen 
charged  in  effect  she  was  under  seventeen,  the  statutory  age. 
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Testimony  of  Stenographer  m  to  Evidence  given  by  witnesses  on 
preliminary  examination  is  inadmissible  against  defendant  in  crimi- 
nal  case. 

Approved  in  People  v.  Luis,  158  Cal.  192,  110  Pac.  583,  holding 
inadmissible  transcribed  shorthand  report  of  confession  taken 
through  interpreters. 

Criticised  in  Lanigan  ▼.  Neely,  4  Cal.  App.  777,  89  Pac.  448,  hold- 
ing defendant  could  be « impeached  by  proof  of  statements. made  by 
him  in  previous   deposition   inconsistent  with   testimony   on   trial. 

Stenographers'  Notes  as  Evidence  and  right  to  read  them  to  jury. 
See  note,   81   Am.   St.   Bep.   360,   362,   367. 

Admissibility  in  Orlminal  Trial  of  testimony  given  upon  prelimi- 
nary examination  by  witnesses  not  available  at  trial.  See  note, 
25  L.  R.  A.   (n.  s.)   883. 

In  Prosecutioa  for  Attempt  to  Commit  Bape,  accused  inay  be  con- 
victed upon  uncorroborated   testimony   of  prosecutrix  alone. 

Approved  in  People  v.  Fernandez,  4  Cal.  App.  325,  87  Pac.  1115, 
and  People  v.  Ah  Lung,  2  Cal.  App.  280,  83  Pac.  297,  both  follow- 
ing   rule. 

Evidence  to  Show  OredihUity  or  bias  of  witness.  See  note,  82 
Am.   St.   Bep.  53. 

98  OaL  134-137,  32  Pac.  868,  FLAGO  v.  PUTEBBAUGH. 

Mandamus  will  not  Issne  to  Compel  Trial  Judge  to  settle  bill  of 
exceptions  if  presented  after  time  for  appeal  has  expired. 

Approved  in  Vinson  v.  Los  Angeles  Pac.  B.  Co.  (CaL);  72  Pac. 
841,  holding  pendency  of  proceedings  to  settle  statement  on  mo- 
tion for  new  trial  after  time  to  appeal  had  expired,  no  appeal 
having  been  taken,  did  not  operate  to  extend  time  for  filing  tran- 
script  on   appeal   from   judgment. 

98  Oal  138-142,  32  Pac.  864,  PEOPLE  ▼.  WALTERS. 

Where  Oase  is  Such  That  Proof  of  One  Crime  tends  to  prove 
any  fact  material  on  trial  for  another,  such  proof  is  admissible. 

Approved  in  People  v.  Manasse,  153  Cal.  13,  94  Pac.  94,  People 
V.  Cook,  148  Cal.  341,  83  Pac.  46,  and  People  v.  McCarthy,  14  Cal. 
App.  150,  111  Pac.  274,  all  following  rule;  People  v.  McClure,  148 
Cal.  421,  83  Pac.  438,  holding  shooting  of  another  person  by  de- 
fendant could  be  shown  when  it  was  part  of  same  transaction; 
People  V.  Tomalty,  14  Cal.  App.  234,  111  Pac.  517,  in  prosecution  for 
falsification  of  public  record,  evidence  of  other  acts  of  similar 
nature  was  admissible  to  show  general  plan  of  concealment  of  short- 
age; People  V.  Rowland,  12  Cal.  App.  19,  106  Pac.  433,  admitting 
evidence  of  general  shortage  of  bank  while  defendant  was  cashier 
as  competent  proof  in  support  of  particular  charge  of  embezzle- 
ment; People  V.  Cahill,  11  Cal.  App.  690,  106  Pac.  117,  holding  where 
accused  committed  two  offenses  by  same  act  at  same  time  and  place, 
proof  of  one  was  admissible  in  prosecution  for  other;  People  v. 
Ward,  5  Cal.  App.  38,  89  Pac.  875,  in  prosecution  for  obtaining 
money  under  false  pretenses,  evidence  of  representations  made  to 
others  on  same  day  was  properly  admitted  as  showing  scheme  to 
commit  crime;  State  v.  Martin,  47  Or.  2^6,  83  Pac.  850,  holding,  in 
ho9iicide,  testimony  that  defendant  had  intercourse  with  daughter 
of  deceased  and  she  was  with  child  was  admissible  to  show  motive. 
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Admissibility  of  Evidence  of  Other  Crimes.  See  notes,  105  Am. 
St.  Rep.  980;  62  L.  R.  A.  198,  206,  210. 

Bight  to  Complain  Because  Prosecution  is  conducted  or  assisted 
by  unofficial  member  of  bar.    See  note,  24  L.  R.  A.  (n.  s.)  567. 

98  CaL   143-149,   S2  Fac.   941,   KENNEDY  v.   QLOSTEB. 

Execution  of  Deed  Intended  as  mortgage  is  not  abandonment  of 
homestead. 

Approved  in  MacLeod  v.  Moran,  ^153  Cal.  99,  94  Pac.  905,  holding 
deed  of  trust  not  abandonment  of  homestead  except  for  purposes 
of  deed. 

When  Defects  In  Certificates  of  Acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Rep.  562. 

98  Cal.  149-166,  32  Pac.  974,  SPINNEY  ▼.  OBIFFITH. 

Mechanic's  Lien  is  Creation  of  Statute,  and  right  to  such  lien  and 
mode  of  enforcement  depends  solely  on  statutes. 

Approved  in  Ooldtree  v.  San  Diego,  8  Cal.  App.  509,  97  Pac.  217, 
holding,  though  laborers  could  not  have  lien  on  sewer  built  for  city, 
yet  they  had  lien  on  fund  o^ing  by  city  to  contractor  for  its  con- 
struction. 

Building  Contract  for  More  than  one  thousand  dollars,  but  not 
recorded,  cannot  be  basis  of  mechanic's  lien  in  favor  of  contractor. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  716,  118  Pac.  113,  holding  right  to  lien  lost  where  con- 
tract failed  to  withhold  twenty-five  per  cent  of  contract  price  for 
thirty-five  days,  as  required  by  statute. 

98  CaL  155-157,  32  Pac.  890,  THOMPSON  ▼.  BBANDT. 

Order  Denying  Change  of  Venne  will  be  reversed  when  it  is  clearly 
established  convenience  of  witnesses  will  be  promoted  by  such  change. 

Approved  in  Park  v.  Gruwell,  15  Cal.  App.  512,  115  Pac.  254,  revers- 
ing ord^r  granting  change  of  venue  to  county  of  defendant's  residence 
when  clearly  shown  convenience  of  witnesses  would  be  served  by  re- 
manding to  original  venue. 

98  Cat  157-166,  86  Am.  St.  Bep.  163,  32  Pac.  976^  21  L.  B.  A.  693, 
OBAY  ▼.  McWTLUAMa 

Owner  of  Higher  l4uid  has  Natural  Easement  to  flow  of  surface 
water  over  lower  land. 

Approved  in  Heier  v.  Krull,  160  Cal.  444,  117  Pac.  531,  holding 
drainage  ditch  on  right  of  way  over  plaintiff's  land  could  not  be  use«l 
for  drainage  of  additional  lands  beyond  watershed  causing  overflow 
on  plaintiff's  land;  Galbraith  v.  Hopkins,  159  Cal.  302,  113  Pac.  176, 
holding  owner  of  higher  land  could  not  drain  pond  by  ditch  discharg- 
ing on  lower  owner  to  his  injury;  Hume  v.  Des  Moines,  146  Iowa,  634, 
125  N.  W.  849,  holding  question  of  city's  negligence  in  backing  up 
surface  water  while  improving  street  was  for  jury;  Carroll  v.  Town- 
ship of  Bye,  13  N.  D.  463,  101  N.  W.  895,  holding  township  not  liable 
for  injury  to  land  owner  by  increased  flow  of  surface  water  on  his 
land  due  to  improvement  of  highway;  Davis  v.  Fry,  14  Okl.  349,  78 
Pac.  183,  69  L.  B.  A.  460,  holding  natural  lake  without  surface  outlet 
could  not  be  drained  upon  lands  of  lower  owner. 

U  Oftl.  Note*— 66 
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Owner  of  Lower  Land  Along  BiTer  is  entitled  to  dam  back  on 
upper  owner  flood  wate^  escaping  from  stream. 

Approved  in  Humphreys  v.  Moult  on,  1  Cal.  App.  258,  81  Pac.  1085, 
upholding  judgment  abating  as  nuisance  bringing  together  of  several 
streams  as  result  of  which  plaintiff's  land  was  overflowed;  Fordham  v. 
Northern  Pac.  By.  Co.,  30  Mont.  429,  104  Am.  St.  Bep.  729,  76  Pac. 
1042,  66  L.  B.  A.  556,  holding  overflow  waters  of  stream  which  still 
form  part  thereof  may  not  be  obstructed  by  railway  fill. 

Bight  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to  or 
from  lands  of  another.    See  note,  85  Am.  St.  Bep.  722. 

What  is  Surface  Water.    See  note,  25  L.  B.  A.  527,  529,  530. 

Bights  as  to  Flow  of  Surface  Water.    See  note,  21  L.  B.  A.  608,  611. 

MunldiMl  BigbtB  and  Dntiee  with  respect  to  surface  water.  See 
note,  65  L.  B.  A.  253,  254. 

Creation  and  Conveyance  of  Easements  Appurtenant.  See  notOi 
136  Am.  St.  Bep.  682,  684. 

Adoption  of  Common  Law  in  United  States.  See  note,  22  L.  B.  A. 
506. 

Miscellaneous. — Cited  in  Quinlan  v.  Calvert,  31  Mont.  119,  77  Pac. 
430. 

98  Cal.  166-168,  32  Pac.  979,  WHITE  ▼.  FBESNO  NATIONAL  BANK. 

Decision  on  Application  for  Writ  of  Prohibition  to  stay  proceed- 
ings in  suit  against  corporation  sued  in  county  where  it  did  not  have 
its  principal  place  of  business  that  court  has  jurisdiction  is  conclusive 
and  will  not  be  considered  on  appeal  from  judgment. 

Approved  in  Kellogg  v.  Maloney,  152  Fed.  408,  81  C.  C.  A.  531, 
holding  decision  on  special  appearance  of  defendant  to  move  to  quash 
summons  that  court- had  jurisdiction  was  final,  and  default  judgment 
the/eafter  entered  was  conclusive. 

Owner  cannot  Besist  Payment  of  Contract  on  ground  of  delay  in 
completion  of  building  when  delay  was  caused  by  his  own  acts. 

Approved  in  Wallis  v.  Wenham,  204  Mass.  87,  90  N.  E.  397,  holding 
owner  could  not  hold  contractor  for  stipulated  damages  ior  delay 
when  caused  by  owner's  acts. 

98  CaL  168-171,  32  Pac.  983,  SCOTT  ▼.  GLENN. 

Contract  for  Sale  of  Beal  Estate  Is  not  Void  because  signed  by 
vendor  only. 

Approved  in  Harper  v.  Goldschmidt,  156  Cal.  247,  ^1,  134  Am.  St. 
Bep.  124,  104  Pac.  452,  454,  holding  vendee  who  had  not  signed  con- 
tract for  sale  of  real  estate  could  not  be  compelled  to  perform^ 
though  he  had  paid  part  of  purchase  price  and  taken  receipt  therefor. 

Signature  of  One  Vendor  by  Covendor  held  to  be  satisfied  by  former. 

Approved  in  Gregg  v.  Carey,  4  Cal.  App.  355,  88  Pac.  283,  holding 
signature  of  principal's  name  by  agent  without  written  authority  was 
ratified  by  principal. 

Who  must  Sign  Memorandum  of  Executory  Sale  contract  within 
statute  of  frauds.    See  note,  28  L.  B.  A.  (n.  s.)  689. 

98  Cal.  171-178,  32  Pac.  980,  BTJBKE  ▼.  BOUB& 

Agent  may  Purchase  Property  from  principal  after  full  disclosure 
of  all  he  knows  concerning  property  he  is  authorized  to  sell. 
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Approved  in  Pomeroy  v.  Wimer,  167  Ind.  452,  79  N.  E.  447,  follow- 
ing rule;  Campbell  v.  Beard,  57  W.  Va.  510,  50  S.  E.  451,  upholding 
Bale  of  land  to  agent  .when  stipulated  for  in  contract  of  agency. 

Purchase  by  Ag^nt  of  Principal's  Property.  See  note,  80  Am.  St. 
Bep.   565,   566. 

Time  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104  Am. 
St.  Bep.  267. 

98  OaL  179-184,  32  Pac.  943,  PBESNO  y.  FRESNO  OANAL  ft  IBB. 
OO. 

Injunction  Lies  to  Compel  Canal  on  highway  to  be  conducted  so  as 
not  to  be  nuisance  where  such  conduct  is  possible,  and  not  for  its 
destruction. 

Approved  in  Weaver  v.  Kuchler,  17  OkL  199,  87  Pac.  603,  holding 
where  slaughter-house  could  be  conducted  so  as  not  to  be  nuisance,  it 
should  not  be  enjoined  as  nuisance  per  se. 

Injunctions  by  MnnlcipalitleB  Against  Nuisances  in  waters  and 
watercourses.    See  note,  40  L.  B.  A.  466. 

Prescriptive  Bight  to  Maintain  Pnbllc  Nuisance.    See  note,  53  L. 

A.  A.  899. 

Municipal  Power  Orer  Nuisances  affecting  highways  and  waters. 
See  note,  39  I^.  B.  A.  660. 
Liability  of  Water  Companies.    See  note,  81  Am.  St.  Bep.  492. 

98  Cal.  184-189,  32  Pac.  945,  20  li.  B.  A.  87,  MAWHINNET  v.  SOUTH- 
EBN  INS.  CO. 

Under  Policy  Insuring  Threshing  Outfit  in  field,  insurer  is  not  liable 
for  loss  near  blacksmith-shop  to  which  it  had  been  taken  for  repairs. 

Approved  in  Fireman's  Fund  Ins.  Co.  v.  Aachen-Munich  Fire  Ins. 
Co.,  2  Cal.  App.  697,  84  Pac.  255,  holding  reinsurer  not  liable  when 
grain  insured  was  misdescribed  as  being  in  warehouse  when  in  fact  in 
elevator;  Palatine  Ins.  Go.  v.  Kehoe,  197  Mass.  356,  125  Am.  St. 
Bep.  375,  83  N.  E.  867,  15  L.  B.  A.  (n.  s.)  1007,  holding  fire  policy  did 
not  cover  property  temporarily  stored  in  another'  building  pending 
removal  to  new  location. 

Location  of  Movable  Property  as  affecting  fire  insurance.  See  note, 
26  L.  B.  A.  242. 

98  Cal.  189-193,  32  Pac.  936,  STOCKTON  SAVINafi  BANK  v. 
STAPLES. 

In  Suit  to  Quiet  Title  to  Land  claimed  by  adverse  possession  as 
against  tenant  in  common,  declarations  of  cotenant  while  in  actual 
possession  that  he  was  sole  owner  are  admissible  in  favor  of  his 
grantee  as  tending  to  show  character  of  possession. 

Approved  in  Yannice  v.  Dungan,  41  Ind.  App.  31,  83  N.  E.  251,  hold- 
ing declarations  of  defendant's  intestate  while  in  possession  of  land 
conveyed  to  him  by  deed,  which  plaintiffs  seek  to  have  declared  mort- 
gage, were  admissible  as  res  gestae  to  prove  character  of  possession; 
Trustees  Bishop  Estate  v.  Lulia,  16  Haw.  632,  holding  admissible 
declarations  of  defendant  in  ejectment  while  in  possession  of  land  as 
to  her  claim  thereto;  Hubbard  v.  Cheney,  76  Kan.  227,  123  Am.  St. 
Bep.  129,  91  Pac.  794,  holding  in  contest  between  heirs  of  husband  and 
wife  as  to  whether  deed  to  them  was  mortgage,  declarations  of  hus- 
band in  possession  at  time  of  purchase  were  admissible;  Murphy  v* 
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Dafoe,  18  S.  B.  47,  99  N.  W.  87,  holding  admiBsible  in  guit  to  quiet 
title  declarations  of  person  in  possession  that  he  was  acting  as  agent. 

Where  Deed  is  Made  to  Corporation,  it  is  preeumed  corporation  has 
power  to  hold  land. 

Approved  in  Diamond  Coal  Co.  v.  Cook  (Cal.),  61  Pac.  579,  follow- 
ing rule. 

98  Cal.  195-199,  32  Pac.  971,  RICHARDS  V.  WOLFLINO. 

Abandonment  and  Forfeiture  of  Mining  Claims.  See  note,  87  Am. 
6t.  Rep.  410. 

Location  of  Mining  Claim.    8ee  note,  7  L.  R.  A.  (n.  s.)  778,  799. 

98  Cal.  199-202,  32  Pac.  982,  COMMIflSIONEBS  TO  MANAGE 
TOSEMITE  VAIJ.ET  AND  BIO  TREE  GROVE  ▼.  BARNARD. 

It  is  No  Defense  in  Unlawful  Detainer  that  plaintiff  has  leased 
premises  to  third  party,  with  whose  right  defendant  does  not  connect 
himself. 

Reaffirmed  in  Yatuone  v.  CYinnobio,  4  Cal.  App.  425,  88  Pac.  375. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Rep.  61. 

Finding  Outside  Issues  cannot  Form  Element  in  determining  judg- 
ment. 

Approved  in  Cannon  ▼.  McKenzie,  3  Cal.  App.  290^  85  Pac.  132, 
holding  where  complaint  was  for  value  of  goods  sold,  board,  and  labor, 
}t  could  not  support  judgment  for  hire  of  team  which  was  not  within 
issues. 

98  Cal.  203-204,  82  Pac.  970,  ESTATE  OF  WHETTON. 

Executor  has  Right  to  Defend  Will  on  contest  after  probate. 

Reaffirmed  in  Estate  of  Dillon,  149  Cal.  685,  87  Pac.  380. 

Distinguished  in  Estate  of  Hite,  155  Cal.  457,  101  Pac.  451,  holding 
executor  not  interested  in  contest  of  codicil  between  legatees. 

Criticised  in  Estate  of  Dalton,  2  Cof.  Prob.  102,  holding  executor 
not  necessary  party  to  proceeding  for  revocation  of  probate  of  will 
instituted  after  hie  discharge. 

08  CsL  206-210,  32  Pac.  1047,  PEOPLE  y.  SELBCA  IRE.  DISTRICT. 

Irrigation  District  is  Public  Corporation. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  806,  91  Pac.  744,  holding  district  agricultural  association  public 
corporation;  Reclamation  Dist.  v.  McPhee,  13  Cal.  App.  388,  109  Pac. 
1108,  holding  reclamation  district  public  corporation;  Perry  v.  Otay 
Irr.  District  (Cal.),  60  Pac.  42,  holding  officers  of  irrigation  district 
were  public  officers;  Hertle  v.  Ball,  9  Idaho,  199,  72  Pac.  955,  holding 
district  court  had  jurisdiction  to  try  contest  of  election  of  officers  of 
irrigation  district,  such  being  public  officers. 

98  Cal.  210-217,  S3  Pac.  53,  SMITH  ▼.  LOS  ANQEI^BS  PACIFIC  RY. 
CO. 

Special  Damages  must  be  Pleaded. 

Cited  in  Yaeger  v.  Southern  California  Ry.  Co.  (Cal.),  51  Pac.  191, 
arguendo. 

Where  Court  Made  Finding  as  to  Special  Damage  not  pleaded  in 
addition  to  general  finding  of  damage,  it  is  presumed  on  appeal  that 
court  had  facts  to  support  finding. 
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Distinguislied  in  Johnston  v.  Southern  Pacific  Co.|  150  GaL  537,  89 
Pac.  349,  hokling  in  action  for  damages  for  injury  to  minor,  aged 
sixteen,  it  could  not  be  presumed  on  appeal  against  record  that  con- 
sent of  minor  had  been  given  to  appointment  of  guardian  ad  litem. 

Effect  of  Oonsolidatfon  of  Corporations.  See  note,  89  Am.  St.  Bep. 
637,  646. 

Iiiability  of  Consolidated  Bailroad  Company  for  debts  of  predecessor. 
See  note,  23  L.  B.  A.  232. 

What  Unsecured  Claims  are  Covered  by  assumption  of  indebtedness 
of  corporation  upon  consolidation,  merger  or  absorption.  See  note, 
26  L.  B.  A.  (n.  s.)  1102. 

Miscellaneous. — Cited  in  Patton  v.  Los  Angeles  etc.  By.  (Oal.),  33 
Pac.  55,  companion  case;  Bowman  v.  Hazen,  69  Kan.  699,  77  Pac.  596, 
to  point  that  order  appointing  receiver  to  take  charge  of  property 
not  involved  in  litigation  is  void  and  subject  to  collateral  attack. 

98  Cal.  218-219,  33  Pac.  58^  PEOFIiE  v.  SMITH. 

Conviction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Bep. 
177. 

98  •CaL  219-227,  33  Pac.  66,  WELSH  v.  BBAMLET. 

Statute  Providing  for  Compensation  of  ofBcers  of  counties  within 
any  class  is  general  law. 

Approved  in  Crockett  v.  Mathews,  157  Cal.  160,  106  Pac.  577,  hold- 
ing amendment  to  such  statute  which  affected  entire  class  was  general 
law;  Johnson  v.  Gunn,  148  Cal.  750,  84  Pac.  667,  holding  act  amending 
County  Government  Act  respecting  counties  of  twenty-seventh  class 
was  general  law. 

Distinguished  in  Johnson  v.  Gunn  (Cal.  App.),  84  Pac.  372,  holding 
act  of  1901  providing  for  compensation  of  justices  in  counties  of 
twenty-seventh  class  was  local  law  and  void. 

Amendment  of  1891  to  Section  170,  County  Government  Act,  con- 
ferring special  authority  on  district  attorney  of  counties  of  eighth 
class,  is  local  and  special  law. 

Distinguished  in  Newman  v.  Lester,  11  Cal.  App.  580,  105  Pac.  787, 
holding  act  making  allowance  for  expenses  of  deputies  of  county 
officer  was  not  void  as  increasing  salary  during  term. 

98  CaL  230-234,  33  Pac.  60,  PEOPLE  v.  FAQAN. 

Indictment  for  Grand  Larceny  is  not  sustained  by  proof  defendant 
knowingly  received  stolen  goods. 

Approved  in  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  821,  holding 
averment  accused  concealed  stolen  property  with  knowledge  of  theft 
did  not  charge  him  as  accessory. 

Possession  of  Stolen  Property  as  evidence  of  guilt  See  note,  101 
Am.  St.  Bep.  522. 

Miscellaneous. — Cited  in  People  v.  Fagan  (Cal.),  33  Pac.  846,  com- 
panion case. 

98  Cal.  235-241,  33  Pac.  202,  PEOPLE  V.  SANSOME. ' 
Misconduct  of  District  Attorney  can  only  be  availed  of  on  motion 

for  new  trial. 

Approved  in  dissenting  opinion  in  People  v.  Amer,  151  C^l.  3'12,  90 

Pac,  702,  majority  holding  misconduct  of  district  attorney  was  not 

ground  for  new  trial. 
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Criticised  in  People  ▼.  Amer,  151  Cal.  308,  309,  90  Pae.  700,  holding 
under  seetion  1181,  Penal  Code,  miflconduct  of  district  attorney,  unac- 
companied by  error  of  judge,  was  not  ground  for  new  trial. 

Drinkixig  of  Intoxicants  by  Jurors  after  submission  of  cause  while 
in  charge  of  officer  held  not  to  be  such  misconduct  as  to  warrant 
reversaL 

Approved  in  People  ▼.  Cord,  157  Cal.  571,  108  Pac.  515,  holding 
separation  of  jurors  to  allow  one  to  visit  sick  wife  in  charge  of  officer 
was  not  tenable  objection. 

Misconduct  of  Jurors,  other  than  their  separation,  for  which  verdict 
may  be  set  aside.    See  note,  134  Am.  St.  Bep.  1035. 

Where  Witness  Testifies  as  Accomplice,  court  cannot  instruct  jury 
he  was  in  fact  accomplice. 

Approved  in  Priggers  v.  United  States,  21  Okl.  81,  1  Okl.  Cr.  187, 
129  Am.  St.  Bep.  823,  95  Pac.  620,  and  Driggers  v.  United  States,  7 
Ind.  Ter.  768,  104  8.  W.  1172,  both  following  rule. 

Verdict  of  Conviction  for  Burglary  will  not  be  reversed  where 
proved  burglary  was  committed  and  stolen  property  found  in  defend- 
ant's possession  on  ground  of  absence  of  proof  connecting  defendant 
with  crime. 

Approved  in  People  v.  Spadoni,  11  Cal.  App.  220,  104  Pac.  589, 
holding  admissions  of  defendant,  which  tend  strongly  to  connect  him 
with  larceny,  were  sufficient  corroboration  of  accomplice  testimony. 

Possession  of  Recently  Stolen  Property  as  evidence  of  burglary. 
See  note,  12  L.  B.  A.  (n.  s.)  214. 

98  CaL  241-246,  33  Pac.  195,  QBISIBS  Y.  STATE  INVESTMENT  ETO. 
GO. 

False  Statement  in  Proof  of  Loss  to  avoid  policy  must  be  willfully 
made  with  intention  to  defraud  company. 

Approved  in  Miller  v.  Fireman's  Fund  Ins.  Co.,  6  CaL  App.  398,  92 
Pac.  333,  following  rule. 

Fraud  in  Proof  of  Iioss  as  Defense  to  action  on  insurance  policy  must 
be  pleaded. 

Approved  in  Solem  v.  Connecticut  Fire  In&  Co.,  41  Mont.  355,  109 
Pac.  434,  following  rule;  Smith  v.  Mutual  etc.  Ins.  Co.,  21  S.  D.  442, 
113  S.  W.  97,  holding  breach  of  condition  of  fire  policy  must  be 
specially  pleaded  to  be  available  as  defense. 

Where  Case  is  Tried  on  Theory  that  certain  issues  are  raised,  it  is  too 
late  to  raise  question  on  appeal  whether  issues  were  in  fact  raised 
by  pleadings. 

Approved  in  Wells,  Fargo  Sb  Co.  v.  McCarthy,  5  Cal.  App.  307,  90 
Pac.  205,  holding  where  trial  was  had  on  theory  complaint  was  suffi- 
cient, technical  objections  raised  for  first  time  on  appeal  would  be 
disregarded. 

Arbitration  aa  Condition  Precedent  to  Action  on  insurance  policy. 
See  note,  15  L.  B.  A.  (n.  s.)   1003. 

98  Cal.  247-262,  33  Pac.  51,  HUNTEB  v.  BBTANT. 

Where  Amended  Complaint  is  Unobjectionable,  objection  on  appeal 
that  original  complaint  states  no  cause  of  action  is  untenable. 

Approved  in  Hunter  v.  Hubert  (Cal.),  39  Pac.  534,  following  rule. 

Presumption  of  Attorney's  Authority  to  appear  for  party  whom  he 
assumes  to  represent.    See  note,  126  Am.  St.  Bep.  40. 
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Effect  of  Jadgmeot  Obtained  upon  unaftthomed  appearance  by  at- 
torney.   See  note,  21  L.  B.  A.  848,  853. 

98  CaL  263-268,  38  Pac.  88,  WAIN8GOTT  ▼.  OOOIDENTAIi  BIJ>0.  * 
LOAN  ASSN. 

If  Any  Pecuniary  Iioaa  is  Shown  to  have  resulted  from  false  repre- 
sentation, court  will  not  inquire  into  extent  before  redressing  wrong. 

Approved  in  Spreckels  ▼.  Gorrill,  152  Cal.  38d,  92  Pae.  lOU,  holding 
where  property  was  bought  for  certain  qualities  it  was  falsely  repre- 
sented to  possess,  it  was  no  defense  that  property  was  of  equal  value 
without  qualities,  material  injury  having  been  alleged;  Eichelberger 
v.  Mills  Land  etc.  Co.,  9  Cal.  App.  638,  180  Pac.  1^,  holding  rescis* 
sion  for  fraud  not  sustainable  without  damage;  Shopbell  v.  Boyd,  9 
Cal.  App.  140,  98  Pac.  70,  holding  where  fraud  was  practiced  in  effect- 
ing exchange  of  lands,  amount  of  damage  was  of  secondary  impor- 
tance; Kii^g  V.  Lamborn,  186  Fed.  29,  rescinding  sale  on  ground  of 
fraudulent  representations  though  purchaser  showed  no  pecuniary 
loss;  Sonneysn  v.  Akin,  14  N.  D.  256,  104  N.  W.  10^,  refusing  rescis- 
sion when  false  statement  was  followed  by  no  injury. 

In  Absence  of  Investigation  of  Land  sold,  purchaser  is  warranted  in 
relying  on  representations  of  seller. 

Reaffirmed  in  Eichelberger  ▼.  Mills  Land  etc.  Co.,  9  Cal.  App.  636, 
100  Pac.  121. 

Sight  to  Bely  upon  Bepresentations  Made  to  effect  contract  as  basis 
for  charge  of  fraud.    See  note,  37  L.  B.  A.  614. 

Bnles  Applicable  to  Action  for  Deceit  Set  Forth. 

Approved  in  Hodgkins  v.  Dunham,  10  Cal.  App.  7t)5,  103  Pac.  358, 
rescinding  contract  for  sale  of  stallion  on  ground  of  false  representa- 
tions that  he  was  sure  foal  getter. 

98  OaL  259-264,  33  Pac.  56,  SAN  iPBANOISOO  ▼.  OOLLINS. 

Costs  in  Condemnation  Proceeding  should  be  taxed  against  party 
seeking  to  condemn. 

Approved  in  Petersburgh  School  Dist.  v.  Peterson,  14  N.  D.  352,  103 
N.  W.  759,  following  rule;  Stolze  v.  Milwaukee  etc.  By.  Co.,  113  Wis. 
58,  90  Am.  St.  Bep.  833,  88  N.  W.  924,  holding  costs  incurred  by  prop- 
erty owner  in  efforts  to  collect  award  in  condemnation  suit  must  be 
paid  as  part  of  compensation. 

Properly  Filed  and  Verified  Cost  Bill  is  prima  facie  evidence  items 
have  been  necessarily  incurred. 

Beaffirmed  in  King  v.  Allen,  29  Mont  8,  73  Pac  1108. 

98  Cal.  264-268,  83  Pac.  95,  JORDAN  v.  FAY. 

Legal  Title  to  Real  Estate  Devised  by  will  passes  to  devisee,  subject 
to  payment  of  claims  against  estate  and  expenses  of  administration. 

Approved  in  Blair  v.  Hazzard,  158  Cal.  724,  112  Pac.  299,  holding 
where  will  devised  land  to  trustees  with  power  to  sell  and  apply  pro- 
ceeds to  certain  trusts,  legal  title  vested  in  them  and  they  had  power 
to  convey  without  order  of  court. 

Property  Acquired  by  Husband  and  Wife  jointly  after  marriage  is 
presumed  to  be  community  property. 

Approved  in  Estate  of  Schade,  4  Cof.  Prob.  442,  following  rule; 
Beavis  v.  Gardner  (Cal.),  60  Pac.  964,  arguendo. 

Amendment  of  1889  to  Section  164,  Civil  Code,  providing  property 
conveyed  to  wife  shall  be  presumed  separate  property,  did  not  change 
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forma*  rule  tkat  property  scqnired  by  either  sponte  during  marriage 
is  presumed  community,  so  as  to  affect  titles  already  vested. 

Approved  in  Booker  v.  Castillo,  154  CaL  676,  98  Pac.  1068,  and 
Nilson  V.  Sarmet,  1*53  Cal.  527,  126  Am.  St.  Bep.  91,  96  Pac.  816,  both 
following  rule;  Santa  Cruz  Bock  Co.  v.  Lyons  (Cal.),  43  Pac.  602, 
holding  where  husband  signed  contract  for  street  work  stating  prop- 
erty wae  community,  finding  he  was  reputed  owner  was  sustained, 
though  deed  was  to  wife  after  marriage;  James  v.  Oakland  Traction 
Co.,  10  Cal.  App.  794,  103  Pac.  1086,  holding  repeal  of  statute  limiting 
speed  of  cars  could  not  affect  vested  right  to  recover  for  injuries 
caused  by  violation  of  statute. 

What  la  Community  Property.  See  notes,  126  Am.  St.  Bep.  122; 
4  Cof.  Prob.  64,  65. 

98  Oal.  268-271,  33  Pac.  93,  OALVIK  ▼.  GUAZJOiA  MIU.  00. 

Where  Injury  is  Caused  by  Fire  spreading  from  defendant's  land, 
burden  is  on  plaintiff  to  show  defendant  was  negligent  in  starting  fire. 

Approved  in  McYay  v.  Central  California  Ins.  Co.,  6  Cal.  App.  187, 
91  Pac.  746,  following  rule. 

"Willfully,"  as  Used  In  Section  884,  Penal  Ooda»  means  with  evil 
intent. 

Approved  in  Kletzing  v.  Armstrong,  119  Iowa,  508,  93  N.  W.  501, 
holding  "willful,"  as  used  in  Code,  section  4852,  means  with  bad  in- 
tent. 

Miscellaneous. — Cited  in  Jensen  v.  South  Dakota  Cent.  B.  Co.,  25 
S.  D.  513,  127  N.  W.  653,  to  point  that  in  assessing  double  damages, 
jury  may  assess  single  damage  to  be  doubled  by  court,  or  it  may 
directly  assess  double  damage;  Galvin  v.  Gualala  Mill  Co.  (Cal.),  33 
Pac.  95,  on  another  appeal. 

98  Cal.  271-277,  33  Pac.  86,  BX7BNS  v.  SCOOFFY. 

Negligence  or  Inadvertence  of  Attorney  as  ground  for  relief  from 
judgment.    See  note,  80  Am.  St.  Bep.  270. 

Miscellaneous.— <)ited  in  Griffin  v.  Scooffy  (Cal.),  33  Pac.  88,  com- 
panion case. 

98  Oal.  278-280,  33  Pac.  98,  PEOPIiB  ▼.  BONNET. 

Conrt  may  Instruct  Jury  That  Accomplice  testimony  is  to  be  viewed 
with  distrust  at  time  such  testimony  is  offered  for  people  against  de- 
fendant. 

Approved  in  People  v.  Strybe  (Cal.),  36  Pac.  5,  following  rule; 
O'Grady  v.  People,  42  Colo.  315,  95  Pac.  347,  holding  it  was  not  error 
to  refuse  to  charge  that  testimony  of  private  detectives  should  be 
viewed  with  distrust. 

98  CaL  281-284,  33  Pac.  92,  GANCEABT  ▼.  HENBT. 

Amendment  of  Complaint  After  Sustaining  of  demurrer  thereto  is 
waiver  of  any  error  in  sustaining  demurrer. 

Approved  in  Brittan  v.  Oakland  Bank  of  Savings,  112  CaL  2,  44 
Pac.  339,  and  Papillion  Times  Printing  Co.  v.  Sarpy  County,  85  Neb. 
401,  123  N.  W.  454,  both  following  rule;  Pampillion  Times  Printing  Co. 
V.  Sarpy  Co.,  86  Neb.  221,  125  N.  W,  525,  applying  rule  to  answer. 

To  Establish  by  Parol  That  Deed  absolute  on  face  was  given  as 
mortgage,  clear  case  must  be  made  out. 
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Approved  in  Blair  ▼.  Squire  (Cal.),  50  Pac.  213,  Holmes  v.  Warren, 
145  Gal.  46a,  78  Pac.  ^6,  and  Sulivan  v.  Woods,  5  Ariz.  200,  50  Pac. 
115,  all  holding  deed  was  not  mortgage. 

98  Oal.  285-287,  33  Pac.  63,  447,  TUNIS  v.  I.AKEPOBT  AGBIOUIi- 
TUBAL  PABX  ASSN. 

New  Trial  Ordered  as  to  Part  of  issues  only. 

BeaflSrmed  in  Bobinson  v.  Muir,  151  GaL  125,  90  Pac.  524. 

Mechanic's  Lien  Extends  to  Gkronnd  covered  by  buildings  and  so 
much  of  adjacent  land  as  may  be  necessary  to  its  convenient  use. 

Approved  in  Filston  Farm  Go.  v.  Henderson,  106  Md.  374,  67  Atl. 
23^,  holding  lien  on  school  building  did  not  extend  to  school  grounds 
covering  large  area. 

,  Extent  of  Land  to  Which  Mechanic's  Lien  will  Attadh.    See  note, 
26  L.  B.  A.  (n.  s.)  839. 

98  OaL  287-290,  33  Pac.  197,  FIBST  NAT.  BANK  OF  SAN  LXnS 
OBISPO  T.  SIMMONS 

To  Hold  Incoming  Partner  for  outstanding  firm  obligation,  it  must 
be  ehown  he  assumed  such  obligation. 

A/pproved  in  Bank  of  Gommerce  v.  Ada  County  etc.  Co.,  11  Idaho, 
762,  85  Pac.  921,  holding  incoming  partner  was  not  Hable  for  firm  debt. 

98  OaL  291-292,  33  Pac.  62,  BOUBKB  y.  McNALLT. 

One  Who  was  in  Prior  Actual  Poesessiou  of  public  land  may  main- 
tain ejectment  against  person  who  made  peaceable  entry  on  such  pos- 
session intending  to  occupy  land  as  homestead,  but  not  connected  with 
government  title. 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  Hoff  (Gal.),  34  Pac. 
518,  holding  one  occupying  public  land  for  twenty -five  years  under 
color  of  title  could  maintain  ejectment  against  one  assuming  to  enter 
as  on  public  lands;  Nash  v.  McNamara,  30  Nev.  134,  133  Am.  St.  Bep. 
694,  93  Pac.  408,  16  Ik  B.  A.  (n.  s.)  168,  holding  junior  mineral  loca- 
tion made  on  ground  covered  by  valid  existing  senior  location  will  not 
prevail  over  relocation  on  same  ground  made  after  failure  to  do  work 
on  senior  location;  dissenting  opinion  in  Balsz  v.  Liebenow,  4  Ariz. 
234,  236,  36  Pac.  211,  212,  majority  holding  duplicate  receiver's  receipt 
issued  to  one  making  homestead  filing  did  not  entitle  him  to  n^intain 
ejectment  against  party  in  poasession,  though  he  had  been  given  i&ght 
to  enter  after  contest  in  land  office. 

98  Cal  293-299,  33  Pac.  63,  BAIBD  v.  CBANK. 

When  Account  is  Stated,  statute  of  limitations  begins  to  run  upon 
new  cause  of  action  from  date  of  settlement. 

Approved  in  Figge  v.  Bergenthal,  130  Wis.  631,  110  N.  W.  800, 
holding,  where  account  waa  stated,  limitations  began  to  run  as  to 
transactions  included  in  account  up  to  that  time. 

What  ConstiLtutea  an  Account  Stated.    See  note,  27  L.  B.  A.  816,  821. 

98  OaL  299-304,  33  Pac.  263,  PEOPXE  V.  BEMMEBIiT. 

Mere  Fact  That  Some  Jurors  separated  from  others  before  submis- 
sion of  eamae  and  drank  intoxicants  does  not  warrant  new  trial. 

Approved  in  People  v.  Cord,  157  CaJ.  571,  108  Pac.  515,  holding  visit 
of  juror  to  sick  wife  in  company  with  officer  during  recess  did  not 
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warrant  new  trial;  People  ▼.  Emmons,  7  Cal.  App.  606,  696,  95  Pac. 
103i7,  1038,  holding  fact  that  some  jurors  used  intoxieante  moderately 
during  trial  did  not  vitiate  verdict;  State  v.  Letvy,  9  Ida^ho,  499,  73 
Pac.  232,  holding  technical  separation  of  jury  was  not  ground  for  new 
trial. 

IMsapproved  in  State  v.  Sly,  11  Id<aho,  119,  80  Pac.  112S,  holding 
separation  of  jury  after  being  sworn  prima  facie  entitled  defendant 
to  new  trial. 

Effect  of  Separation  of  Jury.    See  note,  103  Am.  St.  Rep.  161. 

Pennittliig  Separation  of  Jury  in  capital  case.  See  note,  24  L.  R. 
A.  (n,  s.)  781. 

Miacondnct  of  Juron,  Otlier  Than  Their  Separation,  for  which  ver- 
dict may  be  set  aside.    See  note,  134  Am.  St.  Rep.  1035. 

Borden  of  Proving  Insanity  as  defense  to  crime  is  upon  defendant, 
and  must  be  established  by  preponderance  of  evidence. 

Reaffirmed  in  People  v.  Willard,  150  Cal.  562,  89  Pac.  128. 

Presomption  and  Burden  of  Proof  ae  to  sanity.  See  note,  36  L.  R. 
A.  727. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L.  R. 
A.  739. 

98  Oal.  804-309,  33  Pac.  123,  DUIJN  ▼.  PACIFIC  WOOD  &  COAL  CO. 

Supersedeas  is  Synonymons  With  Stay  of  proceedings. 

Approved  in  Montgomery  v.  King,  126  6a.  390,  54  S.  E.  136,  holding 
settlement  and  filing  of  bill  of  exceptions  to  order  overruling  demurrer 
to  proceeding  to  foreclose  mortgage  did  not  ipso  facto  operate  to  pre- 
vent court  from  proceeding  with  trial;  State  v.  Smith,  49  Or.  596,  90 
Pao.  1111,  holding  undiertaking  on  appeal  was  sufficient  to  stay  pro- 
ceedings in  suit  for  recovery  of  posseeeion  of  land. 

Writ  of  Supersedeas  Pending  Appeal  is  limited  to  restraining  action 
on  judgment  appealed  from. 

Approved  in  McAneny  ▼.  Superior  Court,  150  CaL  9,  87  Pac  1022, 
holding  stay  of  proceedings  on  appeal  from  alimony  order  operated 
as  supersedeas  and  deprived  superior  court  of  power  to  enforce  order; 
State  V.  Superior  Court,  39  W^ae^h.  120,  109  Am.  St.  Rep.  862,  80  Pac. 
II'IO,  1  It.  R.  A.  (n.  s.)  554,  holding  defendants  pending  appeal  were 
no>t  entitled  to  supersede  preventive  injunction. 

Distinguished  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  77, 
112  Pac.  871,  holding  appeal  from  order  denying  new  trial  does  not 
suspend  judgment;  Clute  v.  Superior  Court,  155  Oal.  18,  123  Am.  St. 
Rep.  54,  99  Pac.  364,  where  enforcement  of  mandatory  injunction  was 
stayed  by  appeal,  supersedeas  could  issue  to  arrest  action  of  lower 
court  in  contempt  proceedings  for  its  violation. 

98  Cal.  309-311,  33  Pac.  119,  HAGEB  v.  SOUTHERN  PACIFIO  CO. 

Where  Conduct  Both  of  Party  Injured  and  party  alleged  to  have 
caused  injnry  shows  negligeuce,  latter  is  not  liable. 

Approved  in  Wheeler  v.  Oregon  R.  R.  etc.  Co.,  16  Idaho,  394,  102 
Pac.  353,  holding  proof  of  statutory  negligence  of  defendant  did  not 
prechide  showing  of  contributory  negligenice  of  plaintiff. 

Fact  That  Additional  Precautions  are  taken  after  injury  by  party 
sought  to  be  held  liable  for  negligence  is  no  evidence  of  negligence. 

Approved  in  Koch  v.  Southern  California  Ry.  Co.,  148  Cal.  682,  113 
Am.  St.  Rep.  332^  84  Pac.  178,  4  L.  R.  A.  (n.  s.)  521,  and  Georgia 
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Southern  etc  Ry.  Co.  v.  Oartledge,  116  Ga.  166,  42  8.  B.  406,  59  L.  B. 
A.  118,  both  following  rule. 

98  Cal.  315-317,  33  Pac.  118,  PACEEB  ▼.  DOBAY. 

Notice  of  Motion  for  New  Trial  cannot  be  amended  after  expiration 
of  statutory  time  for  filing  by  adding  omitted  specifieaftions. 

Approved  in  Blue  Creek  Land  &  Live  Stock  Co.  v.  Anderson,  35 
Utah,  6d,  90  Pac.  445,  following  rule. 

98  Cal.  320-323,  33  Pac.  114,  MUDD  Y.  MUDD. 

In  DiYOice  Case  Oo<urt  may  Make  ex  parte  order  for  alimony  and 
counsel  fees. 

Reaffinxxed  in  Olase  v.  Glaae,  4  Cal.  App.  600,  88  Pac.  736. 

Wliere  Wife  has  Sufficient  Separate  Estate  to  defray  costs  and  coun- 
sel fees  in  divorce,  it  is  error  for  court  to  order  payment  of  counsel 
fees. 

Reaffirmed  in  Glass  v.  Glass,  4  Oal.  App.  60O,  88  Pac.  735. 

08  Oal.  32S-327,  35  Am.  St.  Bep.  172,  33  Pac.  204,  20  I«.  B.  A.  580, 
BEER  Y.  CLIFTON. 

Indorser  of  Promissory  Note  after  maturity  is  entitled  to  have 
demand  msd'e  upon  maker  and  notice  of  nonpayment. 

Approved  in  Wills  v.  Booth,  6  Cal.  App.  201,  202,  91  Pac.  760,  761, 
following  rule. 

Rights  of  Transferee  After  Matorlty  of  negotiable  paper.  See  note, 
46  L.  R.  A.  804. 

0$  Cal.  329^32,  33  Pac.  113,  McFABXAND  Y.  McCOWEN. 
I  Action  of  SuperYlsors  in  Allowing  Claim  against  county  for  services 

is  conclusive  in  absence  of  fraud. 

Approved  in  County  of  Yolo  v.  Joyce,  156  Cal.  433,  106  Pac.  127, 
holding  action  of  supervisors  in  allowing  district  attorney  expense  for 
transcripts  of  testimony  was  conclusive  as  to  necessity  therefor; 
Kelley  v.  Sersanous  (Cal.),  46  Pac.  300,  holding  treasurer  could  not 
refuse  to  pay  warrant  duly  issued  by  supervisors  for  claims  against 
county  based  on  contract  valid  on  face. 

08  Oal.  332-341,  33  Pac.  110,  JACOB  Y.  LORENZ. 

New  and  Independent  Cause  of  Action  cannot  be  substituted  by 
supplemental  complaint. 

Approved  in  Cassidy  r.  Saline  County  Bank,  7  Ind.  Ter.  565,  104 
S.  W.  8'37,  holding  in  suit  on  open  account,  complaint  could  not  be 
amanded  by  setting  up  judgment  obtained  in  another  state  on  same 
cause  of  action;  Schwab  v.  Schwab,  93  Md.  384,  40  Atl.  332,  52  L.  R. 
A.  414,  holding  where  bill  was  for  divorce  from  bed  and  board,  sup- 
plemental bill,  after  issue  was  made,  asking  absolute  divorce  for 
causes  arising  after  filing  of  original  bill  could  not  be  allowed;  Allen 
V.  Davenport,  115  Iowa,  25,  87  N.  W.  744,  holding  amendment  which  ^ 
introduced  new  and  distinct  cause  of  action  was  improperly  allowed. 

Object  of  Supplemental  Complaint  is  to  obtain  additional  or  differ- 
ent relief  without  resort  to  new  trial. 

Approved  in  Melvin  v.  Stone  Co.,  7  Oal.  App.  326,  04  Pae.  390,  hold- 
ing supplemental  complaint  properly  allowed. 

Canse  of  Action  for  Damages  for  Trespass  and  cause  of  action  for 
injunction  to  restrain  further  trespasses  may  be  joined. 
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Approved  in  Cassin  r.  Cole,  153  Cal.  680,  96  Pac.  278,  following 
rule;  Grover  v.  Manila  et«.  Co.,  19  S.  D.  569,  104  N.  W.  264,  complaint 
praying  damagee  and  injunction  considered  and  held  to  state  but  one 
cause  of  action. 

Place  of  DlTerslon  of  Water  from  Streams  may  be  changed  without 
affecting  right. 

Approved  in  Barton  v.  Biverside  Water  Co.,  155  Gal.  517,  101  Pac 
793,  23  L.  R.  A.  (n.  s.)  331,  following  rule.      ' 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  K  A.  678. 

Miscellaneous. — Cited  in  Foerst  v.  Kelso,  131  Cal.  378,  63  Pac.  681, 
to  point  that  When  improper  overruling  of  demurrer  for  uncertainty 
affects  substantial  rights  of  parties,  it  is  ground  for  reversal. 

98  Cal.  342-346^  83  Pac.  207,  TOWLE  r.  PACIFIC  IMPBOVEMCNT 
CO. 

Evidence  of  Habitual  Skill  and  carefulness  of  defendant  cbarged 
with  negligence  is  inadmissible  on  question  of  his  negligence  at  par- 
ticular time  in  question. 

Approved  in  Spear  v.  United  Bailroads,  16  Oal.  App.  644,  117  Pac. 
960,  holding  inadmiasdble  on  question  of  negligence  at  time  of  acci- 
dent evidence  that  motorman  of  street-car  was  new  and  learning 
trade;  Spiking  ▼.  Consolidated  By.  &  Power  Co.,  33  Utah,  328,  93  Pac. 
842,  holding  inadmissible  evidence  that  decedent  was  careful  and 
cautious  man. 

98  CaL  346-352,  33  Pac.  209,  20  Ii.  B.  A.  730,  SOLUVAN  ▼.  ZEINEB. 
Liability  for  Removal  of  Lateral  or  subjacent  support  of  land  in 
its  natural  condition.    See  note,  68  L.  B.  A.  680,  688. 

98  CaL  362-366,  33  Pac.  216,  PEOPLE  v.  WESSEL. 

Conviction  for  Bape  may  be  had  on  testimony  of  prosecutrix  alone. 

Approved  in  People  v.  Ah  Lung,  2  Cal.  App.  282,  83  Pac.  298,  up- 
holding conviction  for  rape  when  testimony  of  prosecutrix  was  con- 
tradictory and  corroboration  slight. 

Motion  for  New  Trial  caimot  be  Amended  after  it  has  been  denied. 

Approved  in  People  v.  Lone,  7  Cal.  App.  30,  93  Pac.  389,  holding 
nikotion  for  new  trial  could  not  oe  amended  after  judgment  by  attempt- 
ing to  add  to  what  had  been  actually  done  before  judgment. 

98  CaL  355-360,  35  Am.  St.  Bep.  176,  33  Pac.  193,  BULLABD  ▼.  Mc- 
ABDLE. 

Execution  Sale  Made  After  Extinction  of  judgment  is  void. 

Approved  in  Tonopah  Bank  Corporation  v.  Me  Kane  Min.  Co.,  31 
Nev.  298,  103  Pac.  231,  holding  sale  under  execution  for  sum  sufficient 
to  satisfy  judgment,  rendered  null  other  writs  previously  issued. 

Validity  of  Sales  Under  Satisfied  Judgment.  See  note,  137  Am.  St. 
Bep.  1096. 

Appeal  from  Justice's  to  Superior  Court  on  questions  of  law  and 
fact  deprives  former  of  all  jurisdiction  and  vacates  its  judgmeot,  and 
case  is  thereafter  in  awperior  court  as  if  originally  brought  there. 

Approved  in  Babin  v.  Fierce,  10  Cal.  App.  736,  103  Pac.  771,  Lack- 
mann  v.  Klauenberg,  3  Cal.  App.  185,  84  Pac.  777,  and  Armantage  v. 
Superior  Court,  1  Cal.  App.  132,  134,  135,  81  Pac.  1033,  1034,  1035,  all 
following  rule;  Nail  v.  Superior  Court,  11  Cal.  App.  30,  103  Pac.  903, 
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lH)Iding  on  such  appeal  superior  court  had  no  power  to  review  action 
of  justice's  court  in  refusing  to  dissolve  attachment;  Maxson  v.  Su- 
perior Court  (Cal.) I  64  Pac.  520,  holding  effect  of  appeal  from  justice'* 
court  is  to  vacate  its  judgment. 

98  Cal.  360-S65,  33  Pac.  211,  BBODEB  ▼.  CONEXIK. 

OonclosioiiB  of  Law  Based  on  findings  of  fact  may  be  changed  at 
any  time  prior  to  entry  of  judgment. 

Reaffirmed  in  Brownell  v.  Superior  Court,  157  Cal.  708,  109  Pac.  93. 

Judgment  Signed  by  Trial  Judge  before  expiration  of  term  is  not 
effective  when  not  filed  until  after  expiration. 

Approved  in  People  v.  Buef,  14  Cal.  App.  630,  114  Pac.  53,  holding 
signature  to  order  by  justice  of  supreme  court  made  before  leaving 
state  was  ineffective  for  any  purpose  when  order  was  not  signed  by 
majority  of  justices  until  he  was  without  state. 

Until  Actually  Filed,  Judgment  is  no  part  of  record  of  case  and  is 
of  no  effect  as  judgment. 

Approved  in  Cline  Piano  Co.  v.  Sberwood,  57  Wash.  243,  106  Pac. 
744,  holding  attorney's  lien  did  not  attach  until  written  judgment  was 
formAlly  entered. 

Entry  or  Record  Necessary  to  Complete  Judgment  or. order.  See 
note,  28  L.  R.  A.  625. 

Miscellaneous. — Cited  in  Broder  v.  Superior  Court  (Cal.),  33  Pac. 
630,  referring  historically  to  principal  case. 

98  CaL  366-374,  33  Pac.  213,  21  L.  B.  A.  364,  CAB&  Y.  EEL  BIVEB 

ETC.  B.  B.  CO. 

Common  Carrier  of  Passengers  is  bound  to  use  greatest  care  and 
diligence  in  their  transportation. 

Approved  in  Maxwell  v.  Fresno  City  By.  Co.,  4  Cal.  App.  747,  89 
Pac.  367,  holding  street  railroad  company  liable  for  injury  to  passen- 
ger in  alighting  when  car  was  stopped  at  unsafe  place. 

Qnestion  of  Contributory  Negligence  of  plaintiff  in  jumping  from 
moving  train  at  depot  held  to  be  for  jury. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Lampman,  18  Wyo.  129,  104 
Pac.  539,  and  Walters  v.  Missouri  Pac.  Ry.  Co.,  82  Kan.  743,  109  Pac. 
175,  both  following  rule;  Braly  v.  Fresno  City  Ry.  Co.,  9  Cal.  App.  431, 

99  Pac.  407,  holding  question  of  contributory  negligence  of  plaintiff 
injured  by  fall  from  moving  car  was  for  jury;  Pittsburgh  etc.  R.  R. 
Co.  V.  Miller,  33  Ind.  App.  130,  70  N.  E.  1007,  holding  complaint  for 
injury  sustained  by  alighting  from  moving  train  showed  contributory 
negligence;  dissenting  opinion  in  Chesapeake  etc.  R.  R.  Co.  v.  Paris, 
111  Va.  57,  68  S.  E.  404,  majority  holding  man  who  entered  train 
merely  to  assist  passenger  and  jumped  off  while  moving  was  negli- 
gent. 

Negligence  of  Passenger  In  Getting  on  or  off  moving  train.  See 
note,  22  L.  R.  A.  (n.  s.)  745. 

Time  Allowed  Passenger  to  Alight.    See  note,  4  L.  R.  A.  (n.  s.)  141. 

Wlien  Person  Starting  for  Train  becomes  a  passenger.  See  note, 
24  L.  R.  A.  521. 

Duty  of  Carrier  Permitting  Cars  to  become  overcrowded.  See  note, 
24  L.  R.  A.  711. 

Starting  Car  Before  Passenger  is  Seated.    See  note,  42  L.  R.  A.  293. 

Bes  Ipsa  Loquitur  as  Applied  to  Jolts  or  jerks  causing  injury  to 
passengersL    See  note,  7  L.  B.  A.  (n.  s.)  1078. 
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98  OaL  874-377,  33  Pac.  266,  BBXINNEB  ▼.  MABK8. 

In  Suit  on  Mecbanlc's  Uen,  description  of  land  on  which  building 
was  erected  is  not  technical  and  need  only  identify  it. 

Approved  in  West  Iron  Wks.  v.  Mont.  Pulp  etc.  Co.,  30  Mont.  556, 
77  Pac.  416,  holding  specific  description  of  land  not  required  when 
building  was  clearly  identified. 

98  Cal.  377-383,  33  Pac.  266,  HANSON  ▼.  SLAVEN. 

Absolute  Refusal  to  Perform  Promise  of  contract  waives  offer  or 
tender  by  otlier  party  as  condition  to  action  for  breach. 

Approved  in  Liver  v.  Mills,  155  Gal.  463,  101  Pac.  300,  holding 
repudiation  of  contract  by  assignee  of  vendees  relieved  vendors  of 
obligation  to  perform;  Bell  v.  Bank  of  California,  153  Cal.  242,  94 
Pac.  893,  holding  mere  assertion  by  pledgee  of  lien  greater  in  amount^ 
than  that  to  which  he  is  entitled  did  not  dispense  with  necessity  for 
tender  by  pledgor;  Howard  v.  Galbraith,  13  Cal.  App.  377,  109  Pac. 
891,  holding  refusal  to  accept  performance  before  time  arrived  for 
performance  was  equivalent  to  refusal  to  perform  and  was  legal  ex- 
cuse for  tender  and  demand. 

98  Oal.  384^89,  35  Am.  St.  Bep.  180,  33  Pac.  268,  20  li.  B.  A.  698, 
DIXON  y.  PLUNS. 

One  Injured  by  Fall  of  Tool  from  scaffolding  over  sidewalk  is  sot 
guilty  of  contributory  negligence  in  walking  on  sidewalk. 

Approved  in  Bowley  v.  Mangrum  ft  Otter,  3  Cal.  App.  232,  84  Pac 
997,  holding  one  injured  by  opening  of  trap-doors  in  street  not  guilty 
of  contributory  negligence  in  walking  over  doors. 

More  Than  Ordinary  Oare  Is  Required  of  one  using  tools  and  mater- 
ials directly  over  traveled  thoroughfare. 

Cited  in  Burns  ▼.  Dunham  etc.  Co.,  148  Cal.  209,  82  Pac.  960, 
arguendo. 

Dropping  of  Tools  upon  Person  on  sidewalk  by  workman  overhead 
raises  ffuch  presumption  of  negligence  as  to  prevent  nonsuit. 

Approved  in  Bauhofer  v.  Crawford,  16  Cal.  App.  681,  117  Pac.  933, 
holding  where  automobile  ran  into  wagon  standing  at  side  of  empty, 
lighted  street,  there  was  such  presumption  of  negligence  as  to  prevent 
nonsuit;  Bowley  v.  Mangrum  k  Otter,  3  Cal.  App.  234,  84  Pac.  996, 
holding  where  plaintiff  was  injured  by  defendant  opening  trap-door  in 
sidewalk  from  beneath,  defendant  was  presumptively  negligent. 

Average  Verdict  for  Damages  reached  by  agreement  in  advance  to 
accept  average  is  chance  verdict  and  should  be  set  asid^. 

Approved  in  Weinburg  v.  Somps  (Cal.),  33  Pac.  342,  343,  following 
rule. 

Distinguished  in  People  v.  Bichards,  1  Cal.  App.  570,  82  Pac.  692, 
upholding  compromise  verdict  of  manslaughter. 

Quotient  Verdicts  In  Criminal  Oasee.  See  note,  108  Am.  St.  Bep. 
975. 

Presumption  of  Negligence  from  Happening  of  accident  causing 
personal  injuries.    See  note,  113  Am.  St.  Bep.  1011. 

Presumption  of  Negligence  of  Master  from  unexplained  starting  of 
machinery  injuring  servant.     See  note,  1  L.  B.  A.   (n.  s.)  299. 

Applicability  of  Bes  Ipsa  Loquitur  in  absence  of  contractual  rela- 
tions.   See  note,  6  Ii.  B.  A.  (n.  s.)  800. 
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98  Oal.  390-400,  S3  Pac.  433,  SANDOL  ▼.  TATIJM. 

Oovenant  not  to  Asaiga  Lease  held  waivod  hy  acceptance  of  rent 
from  assignee. 

Approved  in  Spangler  v.  Spangler,  11  Cal.  App.  324,  104  Pac.  996, 
following  rule;  German- American  Sav.  Bank  v.  QoUmer,  155  Cal.  688, 
102  Pac.  934,  24  L.  B.  A.  (n.  s.)  1066,  holding  waiver  bt  condition  in 
lease^  against  assignment  waived  no  other  condition. 

98  Cal.  400-405,  33  Pac.  397,  McFAUL  T.  FFANEUCH. 

Bight  to  Purchase  State  Land  may  be  contested  at  any  time  before 
patent  has  issued. 

Approved  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  710,  93  Pac.  131, 
following  rule;  Miller  v.  Engle,  3  Oal.  App.  329,  85  Pac.  160,  holding 
subsequent  applicant  could  contest  certificate  of  purchase  of  timber 
land  which  was  lieu  land  not  listed  to  state  or  subject  to  patent, 
where  certificate  stated  patent  would  not  issue  until  land  was  con- 
firmed to  state. 

Jurisdiction  of  Superior  Oourt  to  determine  contest  of  right  to  pur- 
chase state  lands  is  limited  to  order  of  reference  by  surveyor  general. 

BeatBrmed  in  Kleinsorge  v.  Burgbacher,  6  Cal.  App.  353,  92  Pac.  202. 

Certificate  of  Purchase  of  State  Land  is  prima  facie  but  not  con- 
clusive evidence  of  title. 

Approved  in  Bieber  v.  Lambert,  152  Cal.  564,  93  Pac.  97,  upholding 
title  based  on  certificate  of  purchase  as  against  later  application  to 
purchase. 

Certificate  of  Purchase  of  State  Land  obtained  by  fraud  may  be 
contested  by  later  applicant. 

Cited  in  Ewbank  ▼.  Mikel,  6  Cal.  App.  141,  91  Pac.  673,  arguendo. 

Patent  cannot  be  Collaterally  Attacked  by  inrtiee  who  show  no 
color  of  title  in  themselves. 

Approved  in  dissenting  opinion  in  Williams  y.  San  Pedro,  153  Cal. 
52,  94  Pac.  297,  majority  holding  defendants  in  quiet  title  suit  could 
under  denial  of  plaintiff's  title  show  their  certificate  of  purchase  was 
voidy  though  defendants  claimed  no  interest  in  land. 

98  CaL  409-415,  33  Pac.  325,  WTLHGIT  ▼.  LYOK& 

Payment  of  Purchase  Price  in  good  faith  and  without  notice  is 
eseential  to  constitute  bona  fide  purchaser  for  value. 

Approved  in  Fnlkerson  v.  Stilee,  156  Cal.  706,  106  Pac.  967,  26  L. 
B.  A.  (n.  s.)  181y  general  creditor  u)f  married  woman  who  had  recov- 
ered judgment  against  her  on  debt,  prior  to  her  taking  deed  to  com- 
mrunity  property,  was  not  encumbrancer  in  good  faith  and  for  valu- 
able consideration;  Purser  v.  Oady  (Cal.),  49  Pac.  181,  holding  appel- 
lant who  had  constructive  notice  of  mechanics'  liens  was  not  bona  fide 
purchaser. 

To  Entitle  Subsequent  Grantee  of  Land  to  protection  against  prior 
deed  as  bona  fide  purchaser,  he  must  aver  and  prove  grantor's  pos- 
session, purchase,  and  payment  of  purchase  money  in  good  faith  and 
without  notice,  actual  or  constructive,  prior  to  and  down  to  time  of 
payment. 

Beaffirmed  in  Lindley  v.  Blsumberg,  7  Col.  App.  146,  93  Pac.  8©7. 

Party  Seeking  Protection  as  Bona  Fide  purchaser  must  plead  and 
prove  his  rights. 

Approved  in  Wittler-Corbin  Machinery  Co.  v.  Martin,  47  Wash.  129, 
91  Pac.  632,  following  rule;  Osceola  Land  Co.  v.  Chicago  Mill  etc.  Co., 
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84  Ark.  10,  103  8.  W.  612^,  hoMing  where  plaintiff  in  quiet  titl«  suit 
contended  his  grantor  wae  bona  fide  purchaeer,  burden  of  proving 
grantor's  want  of  notice  of  rights  of  third  partj  was  on  defendant, 
who  relied  on  rooh  fact  to  defeat  plaintiff's  title. 

98  Oal.  418-422,  33  Pac.  271,  CBOCEEB  ▼.  OABPENTEB. 

Where  Action  to  Determine  Advene  Claim  to  real  property  presents 
onlj  equitable  issfuee,  jury  triad  is  not  matter  af  right.  f 

Approved  in  Davis  v.  Judson,  159  Cal.  128,  113  Pac.  150,  and  Smith 
Oyster  Co.  v.  Darbee  &  Im-mel  etc.  Co.,  149  Fed.  558,  559,  bo^h  follow- 
ing rule. 

Where  Only  General  Objection  is  made  to  evidence  when  admitted, 
special  objections  cannot  be  considered  on  appeal. 

Approved  in  Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  776,  87  Pac.  624, 
Starkweather  v.  Dawson,  14  Cal.  App.  671,  112  Pac.  738,  and  Longan 
V.  Weltmer,  180  Mo.  341,  103  Am.  St.  Bep.  573,  79  a  W.  661,  64  L.  B. 
A.  909,  all  following  rule. 

98  Oal.  422-427,  33  Pac.  729,  McKISSICK  ▼.  ASHBY. 

Complaint  Seeking  Possession  of  Leased  Premises  at  end  of  term 
considered  and  held  to  state  cause  of  action. 

Approved  in  Hayden  v.  Collins,  1  Cal.  App.  261,  81  Pac.  1121,  hold- 
ing complaint  seeking  to  recover  possession  of  premises  upon  expira- 
tion of  tenancy  at  will  stated  cause  of  action  in  ejectmeut. 

Notice  to  Quit  is  not  Necessary  to  landlord's  right  to  re-enter  upon 
termination  of  lease  foir  fixed  term. 

Beaffirmed  in  Craig  v.  Gray,  1  CaL  App.  599,  82  Pac.  70O. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Rep.  41. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  97. 

98  Cal.  427-433,  33  Pac.  431,  CAPBON  v.  HITCHCOCK. 

Contract  With  Oity  Officer  for  Street  Imiyrovement  is  void,  and 
furnishes  no  basis  for  assessment. 

Approved  in  Independent  School  Diet.  v.  Collins,  15  Idaho,  542,  128 
Am.  St.  Bep.  76,  98  Pac.  859,  holding  school  district  could  recover 
money  paid  on  contract  void  because  made  with  school  trustee,  while 
retaining  benefits  received. 

Implied  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  276. 

98  OaL  433-441,  33  Pac.  332,  STOCKTON  Y.  WEBER. 

To  Arrive  at  Intention  of  Parties  to  deed,  their  situation  and  that 
of  subject  matter  at  time  of  contracting  must  be  considered. 

Approved  in  Pavkovich  v.  Southern  Pacific  E.  B.  Co.,  150  Cal.  46, 
87  Pac.  1098,  construing  deed  to  quarry  which  limited  purpose  and 
use  of  materials  quarried. 

98  Cal.  442-446,  33  Pac.  329,  McCALLION  v.  HIBEBNIA  SAV.  ETC. 
80CIETT. 

Wliere  Judgment  ftom  Which  Appeal  is  taken  is  nt>t  such  as  calls 
for  s>tay  bond,  such  bond  if  filed  is  void,  and  judgment  cannot  be 
had  against  sureties  thereon. 

Approved  in  Weldon  v.  Rogers,  154  Cal.  636,  98  Pac  1071,  holding 
void  ex  parte  judgment  against  sureties  on  stay  bond  given  on  appeal 
from  order  not  directing  payment  of  money;  Olsen  v.  Birch,  1  Cal. 
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App.  103,  81  Pae.  658,  holding  void  jadgment  against  soretiefl  on  sta^ 
bond  given  on  appeal  from  judgment  foreclosing  liens  against  vessel. 

98  Cal.  446-453,  36  Am.  St.  Bep.  186,  S3  Pac.  338,  BUBT  ▼.  TOUNO. 

Delivery  of  Deed  by  Grantor,  who  parts  with  all  control  of  it,  to 
third  party  to  be  delivered  to  grantees  on  his  death  is  valid  and  passes 
title  thereunder. 

Approved  in  Moore  v.  Trott,  156  Cal.  355,  134  Am.  St.  Bep.  131, 
104  Pac.  579,  Estate  of  Cornelius,  151  Cal.  552,  91  Pac.  330,  Simpson 
v.  Miller,  7  Cal.  App.  253,  94  Pac.  254,  Hutton  v.  Cramer,  10  Ariz.  116, 
85  Pac.  484,  Foreman  v.  Archer,  130  Iowa,  55,  56,  106  N.  W.  374,  375, 
White  V.  Watts,  118  Iowa,  551,  92  N.  W.  661,  Zeitlow  v.  Zeitlow,  84 
Kan.  718,  115  Pac.  575,  Cook  v.  Newby,  213  Mo.  491,  112  S.  W.  277, 
Bowley  v.  Bowyer,  75  N.  J.  Eq.  84,  71  Atl.  400,  Schreckhise  v.  Wise- 
man, 102  Va.  13,  45  S.  E.  746,  and  Maxwell  v.  Harper,  51  Wash.  358, 
98  Pac.  759,  all  following  rule;  Bogers  Dev.  Co.  v.  California  Beal 
Estate  Inv.  Co.,  159  Cal.  740,  115  Pac.  936,  holding  deed  delivered  in 
escrow  passed  title  upon  performance  of  condition  by  grantee;  Orozer 
V.  White,  9  Cal.  App.  621,  100  Pae.  134,  holding  grantor  parted  with 
all  control  of  deed  by  delivering  it  to  third  party,  though  deed  was 
not  delivered  to  granteie  until  after  grantor's  death;  Eenney  v.  Parks 
(Ca.1.),  54  Pac.  253,  holding  mutual  deeds  executed  by  husband  and 
wife  and  delivered  to  third  person  with  directions  to  record  that  of 
spouse  dying  first  were  not  revocable;  Grilley  v.  Atkins,  78  Conn.  385, 
887,  112  Am.  St.  Bep.  152,  62  Atl.  338,  339,  4  L.  B.  A.  (n.  s.)  816, 
holding  grantee  took  immediate  estate;  Bruner  v.  Hart,  59  Fla.  177, 
61  So.  595,  upholding  finding  of  unconditional  delivery  to  third  party. 

Distinguished  in  Copeland  v.  Copeland,  60  S.  C.  142,  38  S.  E.  271, 
holding  deed  not  delivered  and  effective  when  found  in  old  chest  with 
written  slip  directing  it  to  be  recorded  on  grantor's  death. 

Delivery  of  Deed  to  Third  Person  or  record,  or  delivery  for  record, 
by  grantor.     See  note,  54  L.  B.  A.  872,  874,  893,  903. 

It  iB  Essential  to  Delivery  of  Deed  that  grantor  must  part  with  all 
control  of  it. 

Approved  in  Follmear  v.  Bohrer,  158  Cal.  758,  112  Pac.  546,  upholding 
finding  of  delivery  of  deed;  Hayden  v.  Collins,  1  Cal.  App.  263,  81 
Pac.  1122,  holding  deed  delivered  in  escrow  did  not  pass  title  when 
grantor  resumed  right  to  revoke  and  did  in  fact  revoke  it;  Emmons 
v.  Harding,  162  Ind.  164,  70  N.  E.  145,  holding  question  of  grantor's 
intent  to  part  with  control  of  deed  upon  delivery  to  third  person  was 
for  jury;  Kcester  v.  Port  Huron  Co.,  24  S.  D.  557,  124  N.  W.  744, 
upholding  finding  that  contract  and  notes  were  placed  in  possession 
of  agent  of  other  party  with  power  to  recall  on  condition;  Flynn  v. 
Flynn,  17  Idaho,  161,  104  Pac.  1035,  holding  deed  delivered. 

Declarations  and  Acts  of  Grantor  after  delivery  of  deed  cannot  be 
received  to  disparage  it. 

Beaffirmed  in  Bollinger  v.  Bollinger,  154  Cal.  705,  99  Pac.  200. 

98  Oal.  464-461,  S3  Pac.  335,  POBTEB  v.  BUCHEB. 

What  Constitutes  Immediate  Delivery  and  actual  and  continued 
change  of  possession  of  personal  property  undier  section  3440,  Civil 
Code,  is  fact  to  be  determined  on  evidence  in  each  particular  case. 

Approved  in  Sequeira  v.  Collins,  153  Cal.  431,  95  Pac.  878,  holding 
actual  change  of  possession  of  brick  kilns  not  established;  Castle  v. 
*     II  Oal.  Notei— 57 
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Sibley,  1  Cal.  App.  651,  83  Pae.  1068,  apholdin^^  finding  of  actual 
delivery  by  irife  to  busband  of  prune  crop  grown  on  homestead; 
Boberte  y.  Burr  (Cal.)i  54  Pac.  851,  boMing  there  was  actual  transfer 
when  firm  composed  of  father  and  son  sold  wife  and  mother  jewelry, 
which  was  delivered  to  her  at  home  occupied  by  all  of  them;  Webster 
V.  Sherman,  33  Mont.  456,  458,  84  Pac.  880,  holding  when  husband 
sold  cattle  to  wife  and  also  his  brand,  transfer  of  which  was  recorded, 
and  cattle  were  thereafter  kept  on  land  owned  by  both,  there  was 
actual  delivery. 

Effect  of  Declaring  Homestead  by  Husband  is  to  convert  his  sepa- 
rate title  into  joint  title  in  himself  and  wife  to  extent  of  homestead. 

Approved  in  Boeenberg  Bros,  ft  Co.  v.  Boss,  6  Cal.  App.  759,  760,  93 
Pac.  285,  286,  following  rule. 

Attacks  by  Creditors  on  Conveyances  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  546. 

98  Cal.  465-472,  86  Am.  St.  Bep.  192,  83  Pac.  480,  20  L.  S.  A.  702, 
EICO  y.  BBANDEN8TEIN. 

Conyeyance  by  Husband  and  Wife  to  husband  of  her  separate  es- 
tate is  void  under  laws  of  1857. 

Approved  In  Mullina  v.  Shrewsbury,  60  W.  Va.  696,  55  S.  E.  737, 
holding  void  conveyance  of  land  by  wife  to  husband,  they  living  to- 
gether; Alexander  v.  Sbalala,  228  Pa.  299,  139  Am.  St.  Bep.  1004,  77 
AtU  555,  holding  void  deed  of  wife  to  husband  of  her  real  estate, 
though  joined  in  by  him. 

98  OaL  487-489,  33  Pac.  322,  PACIFIC  TACHT  CLUB  ▼.  aAUSAIiITO 
BAT  WATER  CO. 

Action  to  Determine  AdTsxse  Claim  to  easement  in  waters  of  spring 
in  defendant's  land  and  right  of  way  thereto  is  real  action  and  most 
be  brought  in  county  where  situated. 

Approved  in  Miller  v.  Kern  County  Land  Co.  (Cal.),  70  Pac.  184, 
holding  action  for  damages  for  obstruction  to  easenkent  in  ditch  was 
real  action;  Grangers'  Bank  v.  Superior  Court  (Cal.),  33  Pae.  1096, 
holding  action  to  recover  real  estate  must  be  commenced  in  county 
where  situated  though  accounting  was  asked  for  rents  and  profits. 

98  CaL  490-602,  33  Pac.  660,  TOBT  v.  OBEGON  PACIFIC  B.  B.  CO. 

Assignee  of  Mortgage  for  Collection  is  so  far  owner  he  may  sue  in 
his  own  name. 

Approved  in  Ingham  v.  Weed  (Cal.),  48  Pac.  320,  following  rule. 

In  Action  on  Contract,  Fraud  may  be  set  up  as  defensive  relief  to 
defeat  action  brought  to  enforce  apparent  obligation. 

Approved  in  Ogle  v.  Hubbel,  1  CaL  App.  363,  82  Pac.  219,  holding 
defendant  could  set  up  fraud  and  undue  influence  as  defense  though 
he  had  no  ground  for  affirmative  relief;  Dunlap  v.  Plummer,  1  Cal. 
App.  428,  82  Pac.  446,  holding  person  of  impaired  mind  who  had  right 
to  rescind  contract  could  also  set  up  impairment  as  defense  to  action 
on  contract. 

Party  Seeking  to  Bescind  Sale  for  fraud  must  be  willing  and  able 
to  return  property  received  by  him. 

Distinguished  in  California  Farm  etc.  Co.  ▼.  Schiappa-Pietra,  151 
Cal.  739,  91  Pac.  595,  holding  offer  of  restitution  not  necessary  when 
accounting  was  necessary  to  determine  amount  due  plaintiffs. 
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98  Cal.  602-^13,  33  Pac.  258,  WS8T  COAST  LUMBEB  CO.  ▼.  STATE 
INVEST,  ft  INS.  CO. 

Provision  In  Fire  Policy  Against  Loss  if  bnilding  is  unoccupied  is 
n'sived  when  insurer  knows  building  is  vacant  when  policy  is  issued. 

Approved  in  Arnold  v.  American  Ins.  Co.,  148  Gal.  667,  84  Pac.  185, 
25  L.  R.  A.  (n.  s.)  6,  holding  adjustment  of  loss  by  agent  after  knowl- 
edge of  breach  of  condition  waived  breach. 

Only  Willful  Misstatemttits  in  Proof  of  loss  will  avoid  fire  policy. 

Approved  in  Raulet  v.  Northwestern  etc.  Ins.  Co.,  157  Cal.  236,  107 
Pac.  301,  and  Miller  v.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App.  398,  92 
Pac.  333,  both  following  rule. 

Beneficiary  to  Wliom  Policy  is  Payable  in  case  of  loss  may  sue 
thereon  as  real  party  in  interest.  ^ 

Reaffirmed  in  Loring  v.  Dutchess  Ins.  Co.,  1  Gal.  App.  188,  81  Pac. 
1026. 

Parol  Evidence  Bnle  as  to  Varying  or  contracting  written  contracts, 
as  affected  by  doctrino  of  waiver  or  estoppel  as  applied  to  insurance 
policies.    See  note,  16  L.  R.  A.  (n.  s.)  1230. 

Wbo  iB  Real  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.     See  note,  64  L.  R.  A.  616. 

98  Cal.  614-522,  33  Pac.  486,  STEWART  v.  POWEB& 

Mortgage  in  TUs  State  is  not  Conveyance  of  real  property. 

Approved  in  Booker  v.  Castillo,  154  Cal.  677,  98  Pac.  1069,  holding 
amendments  of  1893  and  1897  to  section  164,  Civil  Code,  have  no 
application  to  case  where  married  woman  has  simply  purported  to 
mortgage  property  as  security  for  debt. 

Mortgage  Executed  by  Pre-emption  Claimant  before  final  proof  is 
not  grant  or  conveyance  within  pre-emption  statute  and  is  valid. 

Approved  in  Stark  v.  Morgan,  73  Kan.  458,  85  Pac.  569,  6  L.  R. 
A.  (n.  8.)  934,  upholding  mortgage  by  homestead)  claimant  made  be- 
fore final  proof. 

Miscellaneous. — Cited  in  Stewart  v.  Powers  (CaL),  33  Pac.  490,  on 
another  appeal. 

98  CaL  622-525,  33  Pac.  445,  TULLER  v.  ARNOLD. 

Court  has  Discretion  to  AUow  Plaintiff  to  introduce  further  evi- 
dence after  motion  for  nonsuit  is  made,  and  before  it  is  decided. 

Approved  in  San  Pedro  liumber  Co.  v.  Schroetex,  156  Cal.  160,  103 
Pac.  889,  holding  case  properly  reopened'  to  explain  variance  after 
motion  for  nonsuit. 

Assignment  of  Account  Dne  Corporation  is  sufficient  if  made  by 
agents  usually  representing  corporation,  though  no  special  resolution 
was  adopted  by  directors  to  authorize  assignment. 

Approved  in  Dollar  v.  International  Banking  Corp.,  13  Cal.  App. 
340,  109  Pac  503,  following  rule. 

98  OaL  525-526,  33  Pac.  444,  EIX)PPER  ▼.  LEVY. 

Where  Trial  Is  bad  Without  Objection  on  theory  pleadings  raise 
issue,  objection  cannot  be  made  on  appeal  that  no  issue  was  in  fact 
raised. 

Approved  in  Milwaukee  etc.  Ins.  Co.  v.  Warren,  150  Cal.  353,  89 
Pac.  96,  and  Schroed^r  v.  Mauzy,  10  Cal.  App.  447,  118  Pac.  461, 
both  following  rule. 
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98  Oal.  527-531,  33  Pac.  458,  OA&BER  ▼.  OIANEUiA. 

Provisions  of  Recording  Acts  are  for  protection  of  subsequent  pnr- 
ehasers  and  encumbrancers  from  conunon  grantor,  and  do  not  affect 
rights  of  strangers  to  title. 

Approved  in  Bothin  y.  California  Title  Ins.  Co.,  153  Cal.  724,  96 
Pac.  503,  holding  section  1213,  Civil  Code,  inapplicable  to  conveyance 
by  one  not  connected  with  record  title. 

Court  may  Allow  Plaintiff  to  Introduce  further  evidence  after  denial 
of  motion  for  nonsuit. 

Approved  in  Stone  ▼.  Boscawen  Mills,  71  N.  H.  290,  52  Atl.  121, 
following  rule. 

98  OaL  531-652,  33  Pac.  460,  21  L.  B.  A.  380,  ESTATE  OF  JOHNSON. 

Bight  of  Adoption  is  Creation  of  Statute,  and  statutory  mode  must 
be  substantially  complied  with. 

Approved  in  Woodward's  Appeal  (Woodward  v.  Meriden  Trust  etc. 
Co.),  81  Conn.  165,  70  Atl.  458,  upholding  decree  of  adoption. 

Statute  of  Adoption  Should  be  Constmed  to  accomiplish  its  substan- 
tial object,  and  provision  for  examination  of  child  is  merely  directory. 

Approved  in  County  of  Mono  v.  Depauli,  9  Cal.  App.  708,  100  Pac. 
718,  holding  failure  to  publish  name  of  chairman  voting  for  county 
ordinance  did  not  invalidate  it;  In  re  Merchants'  Estate,  121  Wis. 
532,  99  N.  W.  322,  holding  statute  of  heirship  should  be  liberally 
construed  to  accomplish  purpose. 

In  Interpreting  Law,  Oeneral  Scope,  object  an^  purpose  should  al- 
ways be  kept  in  view. 

Approved  in  Sires  v.  Melvin,  135  Iowa,  472,  473,  113  N.  W.  Ill, 
following  rule. 

98  Cal.  553-555,  33  Pac.  549,  IK  BE  HELDT. 

Motion  for  New  Trial  is  not  Authorized  where  ex  parte  applications 
for  letters  of  administration  are  heard  together,  and  no  issues  are 
joined  as  to  facts  alleged  in  either  petition. 

Approved  in  Carter  v.  Waste,  159  Cal.  25,  27,  112  Pac.  728,  holding 
motion  for  new  trial  authorized  when  issue  of  fact  as  1x>  heirship  was 
joined  upon  hearing  inconsistent  with  petitions  for  distribution;  In 
re  Antonioli's  Estate,  42  Mont.  223,  111  Pac.  1034,  holding  motion 
for  new  trial  did  not  lie  when  two  ex  parte  applications  for  letters  of 
administration  were  heard  together  and  no  issue  was  joined  as  to 
competency  of  either  applicant. 

98  Cal.  555-657,  33  Pac.  337,  20  L.  B.  A.  701,  EX  PABTE  HATSa 

Ordinance  Begnlatlng  Sale  of  liquor  is  valid  exercise  of  police 
power  of  state. 

Approved  in  Ex  parte  Thomas,  56  Fla.  102,  47  So.  796,  upholding 
ordinance  regulating  hours  within  which  liquor  could  be  sold. 

Power  of  Municipality  to  Begulate  Dealing  in  intoxicating  liquors. 
See  note,  114  Am.  St.  Bep.  299. 

Ordinance  Prohibiting  Sale  of  Liquor  in  places  where  fenutles  at- 
tended as  waitresses  is  valid. 

Approved  in  People  v.  Case,  153  Micli.  101,  116  N.  W.  560,  18  L. 
B.  A.  (n.  s.)  657,  upholding  ordinance  prohibiting  holder  of  liquor 
license  from  employing  or  harboring  femalee  about  his  place. 

Power  to  Exclude  Women  from  Saloona.  See  note,  18  L.  B.  A.  (n. 
s.)  657,  658. 
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Discrlmlnatloii  Against  Women  in  police  regulations.  See  note,  49 
L.  B.  A.  112. 

Constitutionality  of  Statutes  Bestricting  Contracts  and  business. 
See  note,  21  L.  B.  A.  791. 

Miscellaneous. — Cited  in  Ex  parte  Smithz  (Cal.),  33  Pac.  338. 

98  Cal.  557^77,  33  Pac.  633,  STOCKTON  COMBINED  HABVE8TEB 
WES.  ▼.  GLENN  FALLS  INS.  CO. 

Cause  of  Action  upon  Agreement  to  Pay  appraised  loss  is  distinct 
from  cause  of  action  upon  policy  of  insurance. 

Approved  in  Fireman's  etc.  Ins.  Co.  v.  Palatine  Ins.  Co.,  150  Cal 
257,  88  Pac.  909,  holding  adjustment  and  apportionment  of  liability 
after  loss  by  several  insurers  constituted  new  agreement  upon  which 
separate  action  could  be  maintained  against  each  insurer. 

If  Fraudulent  Bepresentations  are  Such  that  but  for  them  contract 
would  not  have  been  made,  fraud  is  material  to  contract. 

Approved  in  Van  Valkenburg  v.  Oldham,  12  Cal.  App.  575,  108  Pac. 
43,  holdin-g  menace  and  undue  influence  inducing  contract  not  shown. 

Principal  is  Bound  by  Acts  of  Agent  within  scope  of  employment, 
though  agent  disobeys  instructions. 

Approved  in  Browning  v.  McNear,  158  Cal.  529,  111  Pac.  542,  hold- 
ing seller  dealing  with  agent  was  not  affected  by  limitation  of  agent's 
authority  not  disclosed  to  him;  Castroville  Co-op.  Creamery  Co.  v.  Col, 
6  Cal.  App.  537,  92  Pac.  649,  holding  principal  bound  by  acts  of  its 
nuinager  in  permitting  fraudulent  use  of  labels. 

There  can  be  but  One  Final  Judgment  in  an  action. 

Approved  in  Estate  of  Benton,  3  Cof.  Prob.  122,  following  rule; 
Doudell  V.  Shoo,  159  Oal.  454,  114  Pac.  582,  holding  interlocutory  de- 
oree  determining  existence  of  partnership  and  necessity  for  accounting 
was  not  intended  to  be  final  adjudication  of  merits. 

Conditions  in  Fire  Policy  as  to  Keeping,  producin^^,  and  preserving 
books  and  papers.     See  note,  51  L.  B.  A.  705. 

Miscellaneous. — Cited  in  Stockton  Combined  Harvester  etc.  Co.  v. 
American  Fire  Ins.  Co.  (Cal.),  33  Pac.  63S,  Stockton  Combined  Har- 
vester etc.  Co.  V.  Hartford  Fire  Ins.  Co.  (Cal.),  33  Pac.  638,  and 
Stockton  Combined  Harvester  etc.  Co.  v.  Hamburg-Madgeburg  Fire 
Ins.  Co.  (Oal.),  33  Pac.  638,  all  companion  cases. 

98  Cal.  578-587,  33  Pac  492,  21  L.  B.  A.  233,  B07S0N  v.  THOBN. 

Malicious  Motive  in  Doing  Act  which  does  not  amount  to  legal  in- 
jury cannot  render  it  actionable. 

Approved  in  Union  Labor  Hospital  Assn.  v.  Vance  etc.  Lumber  Co., 
158  Cal.  557,  112  Pac.  889,  33  L.  R.  A.  (n.  s.)  1034,  Arnold  v.  Moffitt, 
30  R.  I.  319,  75  Atl.  506,  and  Sparks  v.  McCreary,  165  Ala.  388,  47 
So.  334,  22  L.  R.  A.  (n.  s.)  1224,  all  reaffirming  rule;  Parkinson  Co.  v. 
Building  Trades  Council,  154  Cal.  594,  595,  597,  98  Pac.  1032,  1033, 
21  L.  R.  A.  (n.  s.)  550,  holding  where  workmen  bad  legal  right  to  quit 
work,  their  motive  in  so  doing  could  not  be  questioned;  People  v. 
Schmitz,  7  Cal.  App.  371,  94  Pac.  421,  holding  anyone  could,  by  per- 
suasion or  argument,  endeavor  to  persuade  police  commission  to  refuse 
liquor  license  though  actuated  by  malicious  motives  against  appli- 
cants; People  V.  Schmitz  (Cal.),  94- Pac.  421,  holding  no  action  lay  for 
persuading  police  officers  to  refuse  to  issue  liquor  license;  Gumble- 
Robinson  Commission  Co.  v.  Chicago  etc.  Ry.  Co.,  16S  Fed.  169,  21  L. 
B.  A.  (n.  s.)  982,  94  C.  C.  A.  217,  holding  fact  that  carrier,  for  purpose 
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of  injuring  eoneigneei  subjeets  hia  business  to  disadvantage,  which  is 
neither  undue  nor  unreasonable,  creates  no  cause  of  action  in  favor  of 
consignee. 

Distinguished  in  Baymond  v.  Yarrington,  96  Tex.  450,  97  Am.  St. 
Bep.  914,  73  S.  W.  803,  62  L.  B.  A.  962,  holding  for  person  to  know- 
ingly induce  one  to  break  contract  with  another  gave  latter  cause  of 
action  against  former;  dissenting  opinion  in  Parkinson  Co.  v.  Build- 
ing Trades  Council,  154  Cal.  615,  98  Pac.  1041,  21  L.  B.  A.  (n.  s.)  550, 
majority  holding  where  workmen  had  legal  right  to  quit  work,  their 
motive  in  ao  doing  could  not  be  questioned. 

Mere  Fact  That  One  Indnces  Another  to  break  contract  with  third 
person  gives  no  right  of  action. 

Approved  in  Banks  v.  Eastern  By.  &  Lumber  Co.,  46  Wash.  613,  90 
Pac.  1049,  11  L.  B.  A.  (n.  s.)  485,  following  rule;  Lisman  v.  Milwaukee 
etc.  By.  Co.,  161  Fed.  479,  holding  in  absence  of  fraud,  no  liability 
attached  to  acts  preventing  performance  of  contract  by  another;  Chain 
Belt  Go.  V.  Von  Spreckelsen,  117  Wis.  120,  94  N.  W.  82,  refusing  to 
enjoin  employee  of  one  nuister  from  entering  into  contract  to  work 
for  another. 

Action  for  Inducing  Ono  to  Break  his  contract.  See  notes,  97  Am. 
St.  Bep.  927;  16  L.  B.  A.  (n.  s.)  750. 

CiTll  Uablllty  for  Enticing  Serrant  to  Qviii  See  note,  5  L.  B.  A. 
(n.  A.)  1093. 

Dn^  to  Olve  Becommend  or  Clearance  Card  to  discharged  employee. 
See  note,  62  L.  B.  A.  926,  967. 

Action  by  Oeneral  Creditor  for  Damagea  against  third  party  for 
fraud  in  disposing  of  debtor's  property  or  preventing  collection  of 
claim.    See  note,  47  L.  B.  A.  440. 

How  Case  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  L.  B.  A.  65. 

98  CaL  591-602,  33  Pac  746,  FLOYD  ▼.  DAVIS. 

Court  can  Enforce  ProvlBiona  of  Tmst  Will,  but  it  can  neither  cre- 
ate nor  set  them  aside. 

Beaffirmed  in  Queen's  Hospital  v.  Cartwright,  19  Haw.  56,  63. 

98  Cal.  602,  33  Pac  482,  BAN  JOAQTHN  COUNTY  ▼.  SUPEBIOB 
COUBT. 

Mandamus  Does  not  Lie  to  Compel  Court  to  change  place  of  trial 
when  motive  is  decided  without  delay. 

Approved  in  Winfrey  v.  Benton,  25  Okl.  447,  106  Pac.  854,  holding 
appeal  was  remedy  when  justice  erroneously  decided  motion  for  change 
of  venue. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  897. 

98  CaL  603-614,  33  Pac  451,  IN  BE  PEAESON8. 

"Herein,'*  as  Used  in  Instrument,  may  refer  to  section  or  entire 
instrument  d^penddng  on  context. 

Approved  in  Pringle  v.  Wilson,  1^6  Cal.  320,  104  Pac.  319,  ^  L.  B. 
A.  (n.  s.)  1090,  "hereunder"  held  to  refer  to  entire  lease. 

Not  More  Than  One-third  of  Distributable  Assets  of  estate  of  tes- 
tator, after  payment  of  debts  and  chargeS|  can  be  distributed  to  char- 
ity. 
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Approved  in  Estate  of  Dwyer,  159  Cal.  694,  115  Pac.  247,  and  Estate 
of  Jones,  2  Cof.  Prob.  186,  both  following  rule. 

Pnrebaser  of  Property  from  Ezecntor  at  sale  under  power  in  will 
deals  with  him  as  with  any  other  vendor,  and  he  cannot  object  to 
eonfirmation  hj  court  hj  reason  of  facts  impairing  title. 

Approved  in  Gx>ode]l  v.  Sanford,  31  Mont.  170,  171,  173,  77  Pac.  524, 
525,  holding  beneficiary  vendees  in  sale  under  power  in  trust  were 
bound  to  examine  title  for  themselves,  and  point  out  defects. 

Miscellaneous. — Cited  in  In  re  Pearsons'  Estate  (Cal.),  33  Pac.  456, 
companion  case;  State  v.  Grimes,  29  Nov.  85,  124  Am.  St.  Bep.  883^ 
84  Pac.  1073,  5  L.  B.  A.  (n.  s.)  545,  to  point  that  purchaser  of  realty 
must  see  to  obtaining  abstract  ahowing  titles 

98  OaL  614-625,  33  Pac.  720,  RAN  FBANOISOO  ▼.  KIEBNAK. 

Implied  Repeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  273,  277. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
113. 

Miscellaneous. — Cited  in  Heffernan  y.  Superior  Court  (Cal.),  33  Pac. 
725,  and  Mietzsch  v.  Berkhout  (Oal.),  35  Pac.  322,  both  companion 
cases. 

98  OaL  625-6127,  33  Pac.  483,  PAINTEB  ▼.  PAINTER. 

Supersedeas  Granted  to  Stay  Proceedings  in  superior  court  on  judg- 
ment pending  appeal. 

Approved  in  McAneny  ▼.  Superior  Court,  150  Cal.  9,  87  Pac.  1022, 
holding  prohibition  did  not  lie  to  restrain  proceedings  on  judgment  in 
lower  court  pending  appeal  when  motion  for  supersedoas  was  avail- 
able. 

No  Bond  for  Deficiency  is  Bequired  to  stay  execution  upon  order  or 
decree  directing  sale  of  real  estate  for  purpose  of  satisfying  mechan- 
ic's lien. 

Approved  in  Pacifle  Mut.  Life  Ins.  Co.  ▼.  Fisher  (Cal.),  86  Pac.  77, 
following  rule. 

98  OaL  628-632,  33  Pac  731,  WOOLVEBTON  ▼.  BAKER. 

Judgment  In  Former  Action  to  compel  reconveyance  of  land,  alleged 
to  have  been  conveyed  on  trust  which  was  broken,  estops  plaintiff 
from  setting  up  same  transaction  in  later  action  between  aame  parties. 

Distinguished  in  Shively  v.  Eureka  Tellurium  etc.  Min.  Co.,  5  Cal. 
App.  242,  89  Pac.  1075,  holding  judgment  in  former  action  against 
corporation  based  on  notes  adjudged  invalid,  but  which  did  not  pass 
on  considoration  of  notes,  was  not  bar  to  subsequent  action  based  on 
consideration. 

Judgment  is  Conclusive  of  All  Matters  which  might  have  been  pre- 
sented in  support  of  cause  of  action  and  litigated  in  action. 

Approved  in  Simmons  v.  Bo  we,  4  Cal.  App.  758,  89  Pac.  624,  judg- 
ment on  foreclosure  in  favor  of  member  of  partnership  held  to  be  res 
adjudicata  against  him  in  partition  suit. 

98  KM.  638-686,  88  Pac.  725,  GRAY  ▼.  GALPIN. 

Fraud  must  be  Specifically  Charged,  and  burden  of  proof  is  on  him 
who  alleges  it. 

Approved  in  Fox  v.  Hale  etc.  Silver  Min.  Co.  (Cal.),  53  Pac.  36, 
following  rule;  Dorris  v.  McManus,  3  Cal.  App.  581,  86  Pac.  911,  up- 
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holding  finding  against  fraudulent  transfer  when  it  was  neither 
pleaded  nor  directly  proved;  Shea  v.  Hynes,  89  Minn.  425,  95  N.  W. 
215,  holding  burden  of  proving  transfer  of  property  from  father  to 
son  was  fraudulent  was  upon  creditor  alleging  it. 

98  OaL  636-642,  38  Pac  744,  IK  BE  SMITH. 

SabdlviBlon  2,  Section  968»  Ck>de  of  Civil  Procedure,  does  not  apply 
to  judgment  refusing  to  admit  will  to  probate. 

Approved  in  Estate  of  Wittmeier,  118  Oal.  256,  50  Pac.  393,  nor  to 
order  adju<lging  executor  in  contempt  for  disobedience  to  decree  ift 
distribution. 

Final  Judgment  from  Which  Appeal  can  be  taken  under  section  963, 
Code  of  Civil  Procedure,  means  ultimate  or  last  judgment  which  putt 
an  end  to  proceeding. 

Approved  in  Doudell  v.  Shoo,  159  Cal.  453,  114  Pac.  581,  holding 
decree  determining  existence  of  partnership  and  ordering  accounting 
did  not  finally  dispose  of  merits  of  case;  Crockett  v.  Crockett,  132 
Iowa,  394,  106  N.  W.  947,  holding  as  final  d-ecree  providing  for  custody 
of  child  of  parties  in  divorce  case. 

98  Oal.  648-e54,  33  Pac  791,  PEOPLE  ▼.  HAWE8. 

Where  Witness  Testlfles  He  Ib  Expert,  he  may  be  croes-examined  as 
to  qualifications  before  testimony  is  admitted,  and  objection  to  com- 
petency should  then  be  made. 

Reaffirmed  in  People  v.  Wilkins,  158  Cal.  535,  111  Pac.  615. 

Clothing  Worn  by  Deceased  at  Time  of  homicide  held  admissible  on 
trial  for  murder. 

Reaffirmed  in  Saunders  v.  State,  4  Okl.  Cr.  277,  111  Pac.  971. 

Section  1106,  Penal  Code,  as  to  Burden  of  proof  of  circumstances  of 
mitigation  or  excuse  of  homdcide,  may  be  read  to  jury  where  other 
instructions  clearly  informed  jury  of  defendant's  right  to  have  reason- 
able doubts  resolved  in  his  favor. 

Approved  in  People  v.  Grill,  151  Cal.  597,  91  Pac.  517,  People  v.  Gee 
Gong,  15  Cal.  App.  32,  114  Pac.  79,  and  People  v.  Richards,  1  Cal.  App. 
572,  82  Pac.  693,  all  following  rule;  People  v.  Button  (Cal.),  38  Pac. 
202,  203,  holding  where  one  accused  commenced  combat,  but  sought  in 
good  faith  to  withdraw  before  homicide,  but  was  followed  by  deceased, 
fact  that  deceased,  by  reason  of  injuries,  did  not  realize  defendant 
sought  to  withdraw,  did  not  limit  his  right  to  plead  self-defense;  State 
V.  Hunter,  118  Iowa,  695,  92  N.  W.  875,  disapproving  instruction  to 
effect  that  jury  was  not  bound  to  believe  testimony  of  accused  further 
than  corroborated  by  other  credible  evidence;  Prince  v.  United  States, 
3  Okl.  Cr.  705,  109  Pac.  243,  approving  instruction  in  regard  to  proof 
of  circumstances  in  mitigation. 

Admissibility  of  Dying  Declarations.  See  note,  86  Am.  St.  Rep. 
662. 

98  OaL   658-661,   33  Pac.  760,  FBEDEBIOEB  ▼.   TBAOY. 

T6  Sustain  Action  of  Olaim  and  Delivery,  plaintiff  must  have 
right  to  immediate  and  exclusive  possession  of  property  at  com- 
mencement of  action. 

Approved  in  Kierbrow  v.  Young,  20  S.  D.  417,  107  N.  W.  372,  8 
L.  R.  A.  (n.  8.)  216,  Manti  City  Sav.  Bank  v.  Peterson,  30  Utah, 
477,   116   Am.    St.   Rep.   862,   86   Pac.  414,   and^  Chan   v.   Slater,   33 
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Mont.  158,  82  Pac.  658,  all  following  rnla;  Masterson  ▼.  Clark 
(Cal.)y  41  Pac.  797,  both  holding  defective  complaint  in  replevin 
which  failed  to  state  plaintiff  was  owner  and  entitled  to  posseasion 
of  property  at  commencement  of  action;  GlasB  v.  Basin  etc.  State 
Min.  Co.,  31  Mont.  29,  77  Pac.  303,  holding  complaint,  which  showed 
defendant  at  commencement  of  action  did  not  wrongfully  retain 
possession  of  property  from  plaintiff,  did  not  state  cause  of  action 
in  claim  and  delivery. 

Complaint  miut  State  XTltlmata  and  not  probative  facts. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  346,  104  Pac.  998,. 
sustaining  demusrer  to  evidentiary  matter  in  complaint. 

Presumption  of  Oontinaance  of  Things  once  shown  to  exist  is  one 
of  evidence  and  not  of  pleading. 

Approved  in  Herzog  v.  Atchison  etc.  K.  B.,  153  Cal.  501,  95 
Pac.  900,  17  L.  B.  A.  (n.  s.)  428,  following  rule;  Lilly-Brackett 
Co.  V.  Sonnemann,  1^7  Cal.  198,  106  Pac.  717,  rule  holds  for 
presumption  that  law  of  foreign  state  is  same  as  in  this  state;  Mel- 
vin  V.  Melvin,  8  Cal.  App.  688,  97  Pac.  698,  holding  complaint  to 
quiet  title  against  adverse  claim  which  only  alleged  title  as  of 
date  of  deed  and  showed  no  title  at  commencement  of  action 
stated  no  cause  of  action 

98  Oal.   661-665,   33  Pac.  630,  PEOPLE  ▼.  OIBBS. 

In  Prosecution  for  Obtaining  Money  under  false  pretenses,  in- 
struction that  only  one  false  pretense  need  be  proved  if  relied  on 
by  defrauded  party  is  abstractly  correct. 

Approved  in  People  v.  Leavens,  12  Cal.  App.  185,  106  Pac.  1106, 
where  information  averred  money  obtained  was  property  of  two  per- 
sons and  intent  was  to  defraud  both,  proof  of  property  in  one  and 
intent  to  defraud  him  was  sufficient;  People  v.  Smith,  3  Cal.  App. 
66,    84    Pac.    450,    approving    similar    instruction. 

98  Cal.  665-671,  S3  Pac  728,  PEOPLE  ▼.  EEL  BIVEB  ETC.  B.  B. 
CO. 

Bight  of  Way  for  Public  may  be  acquired  over  railroad  by  user 
for   long   period   of  time. 

Distinguished  in  Matthews  v.  Seaboard  etc.  By.  Co.,  67  S.  C.  506,  46 
S.  E.  336,  65  L.  B.  A.  286,  holding  railroad  liable  to  one  injured  in 
using  path  over  right  of  way,  use  of  which  it  had  long  acquiesced 
in. 

Power  of  Corporation  to  Dedicate  Property  for  public  use.  See 
note,  8  L.  B.  A.  (n.  s.)  967. 

Validity  of  Sale  of  Bealty  by  Bailroad.  See  note,  25  L.  B.  A. 
139. 

98  CaL  671-^4,  S3  Pac.  766,  E8TEBBBOOK  ▼.  CBBIEN. 

Where  Party  Seeking  to  Enjoin  Tax  Sale  of  his  land  on  ground 
levy  is  irregular  is  bound  in  good  conscience  to  pay  any  portion 
of  tax,  he  must  tender  such  portion  before  asking  relief  in  equity. 

Approved  in  San  Diego  Bealty  Co.  v.  Cornell,  150  Cal.  639,  89  Pac. 
604,  upholding  order  requiring  payment  of  taxes  as  condition  to 
granting  injunction  against  sale  of  land  for  taxes  on  levy  alleged 
to  be  void;  Fisk  v.  Keokuk,  144  Iowa,  194,  122  N.  W.  899,  holding 
property   owner   could   not   attack   sale   of  ^land   for   nonpayment   of 
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special  street  assessment  without  offering  to  pay  amount  of  assess- 
ment with  interest. 

Distinguished  in  Hotehkiss  v.  Hamsberger,  15  Oal.  App.  610,  115 
Pac.  960,  holding  where  tax  deeds  under  which  defendant  claimed 
were  void  on  face,  payment  of  taxes  due  state  was  not  required 
as    condition    to    quieting   title. 

So  Long  as  There  is  Moral  Obligation  to  pay  tax,  equity  will  not 
lend  its  aid  to  prevent  cloud  on  title  by  tax  deed,  but  will  leave 
party  to  remedy  at  law. 

Approved  in  Flannigan  ▼.  Towle,  8  Gal.  App.  231,  96  Pac.  507, 
ref usifag  to  quiet  title  against  purchaser '  from  state  for  delinquent 
taxes  after  twelve  years,  when  plaintiff  alleged  deeds  void  for 
insufficient  publication  but  did  not  offer  to  pay  taxes. 

98  OaL  67S-681,  86  Am.  St.  Bep.  199,  83  Pac.  772,  MAOEE  T.  PA- 
OIFIO  IMP.  00. 

In  Action  to  Becoyer  Value  of  Personal  Property  lost  by  burn- 
ing of  inn,  whether  plaintiff  was  guest  or  boarder  is  question  of 
fact   which    must   be    determined. 

Approved  in  Haff  v.  Adams,  6  Ariz.  402,  59  Pac.  112,  holding 
plaintiff  was  boarder  and  not  guest  at  inn. 

Wlio  are  Oaests  at  Inn.    See  note,  105  Am.  St.  Bep.  937,  939. 

Payment  of  Board  by  Week  as  Affecting  Belation  between  hotel 
proprietor  and  guest.    See  note,  14  L.  B.  A.  (n.  s.)  476. 

Corporation  Acting  as  Innkeeper  cannot  in  action  on  innkeeper's 
liability  plead  its  acts  in  keeping  inn  were  ultra  vires. 

Approved  in  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa,  596, 
103  N.  W.  960,  holding  insurance  company  which  received  bank 
stock  and  certificates  of  deposit  in  insolvent  bank  could  not  repu- 
diate transaction  on  ground  acquisition  of  such  stock  was  outside 
general  scope  of  business. 

98  Oal.  681-686,  33  Pac.  799,  EX  PABTE  HOKO  SHEN. 
Ordinance  Bestrlcting  Sale  of  Opium  is  within  police  power  of 

city. 

Approved  in  In  re  Hall  a  well,  8  Oal.  App.  565,  97  Pac.  321,  uphold- 
ing act  regulating  sale  of  opium. 

City  Ordinance  la  not  Inconsistent  with  general  law  of  state 
merely  because  it  makes  another  regulation  for  sale  of  article  of 
commerce  than  provided  by  state  law,  where  there  is  no  direct  con- 
flict  between   them. 

Approved  in  In  re  Hoffman,  155  CaL   157,  132  Am.  St.  Bep.  75, 

99  Pac.  519,  holding  conflicting  ordinance  regulating  sale  of  milk 
superseded  by  state  law;  Ex  parte  Snowden,  12  Cal.  App.  525,  107 
Pac.  725,  holding  city  ordinance  regulating  speed  of  motor  vehicles 
was  not  inconsistent  with  state  law  on  same  subject;  Bossberg  v. 
State,  111  Md.  417,  134  Am.  St.  Bep.  636,  74  Atl.  584,  holding  city 
ordinance  not  invalid  because  imposing  heavier  penalties  than  state 
law  for  same  offense. 

Power  of  Municipality  to  Punish  Act  also  an  offense  under  state 
law.     See  note,   17   L.   B.   A.    (n.   s.)    56,   72. 

Identity  of  Offenses  on  Plea  of  former  jeopardy.  See  note,  92  Am. 
St.  Bep.  100. 
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99  CaL  1-8,  83  Pac.  782,  PEOPLE  ▼.  HYKDBCAK. 

Information  for  Murder  Need  not  Allege  means  used  to  produee 
death. 

Reaffirmed  in  Molina  ▼.  Territory,  Id  Ariz.  16,  95  Pac.  103,  »and 
State  T.  Nielson,  38  Mont.  455,  100  Pac.  231. 

After  Beconciliatlon,  Instructions  as  to  previous  threats  should 
be  so  framed  as  to  prevent  misconception  of  their  weight. 

Reaffirmed  in  State   v.   Hossack,   116  Iowa,   204,  89  N.  W.  1080. 

99  Cal.  9^17,  83  Pac.  741,  KOHLEB  ▼.  AGASSIZ. 

Affidavit  for  Attachment  Against  Nonresident  need  not  show  pay- 
ment of  claim  is  unsecured  or  that  claim  is  on  contract. 

Approved  in  Foore  y.  Simon  Piano  Co.,  18  Idaho,  174,  108  Pac. 
1040,  reaffirming  rule. 

Complaint^  to  Support  Attachment,  must  be  on  contract,  and  must 
state  cause  of  action. 

Approved  in  Ross  ▼.  Gold  Ridge  Min.  Co.,  14  Idaho,  697,  95  Pac. 
825,  reaffirming  rule;  Pinkiert  v.  Kornblum,  5  Cal.  App.  525,  90 
Pac.  969,  complaint  for  damages  will  not  support  attachment;  Pajaro 
Valley  Bank  v.  Scurich,  7  Cal.  App.  733,  95  Pac.  912,  query,  must 
complaint  be  amended  to  state  cause  of  action  before  determination 
of  motion  to  dismdes  attachment  1 

Motion  to  Dissolve  Attachment  cannot  be  turned  into  demurrer 
to  complaint. 

Approved  in  Ross  v.  Gold  Ridge  Min.  Co.,  14  Idaho,  691,  95  Pac. 
823,   reaffirming   rule. 

Proceedings  to  Dissolve  Attachments.  See  note,  123  Am.  St.  Rep. 
1034. 

Affidavit  must  Show  That  Attachment  is  not  sought  to  hinder, 
delay  or  defraud  creditors. 

Approved  in  Merchaiits'  Nat.  Union  v.  Buisseret,  15  Cal.  App.  447, 
115  Pac.  59,  affidavit  for  attachment  invalid  which  stated  that 
"judgment  *'  was  not  sought  to  hinder,  delay  or  defraud  creditors. 

Stockholder's  Agreement  to  Pay  for  Stock  enforceable  by  corpo- 
ration. 

Approved  in  Horsehoe  Pier  etc.  Co.  v.  Sibley,  157  Cal.  447,  108 
Pae.  309,  subscriber  to  capital  stock  of  corporation  to  be  formed  in 
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future  is  liable  to  corporation  for  amount  of  subscription;  O'Dea 
y.  Hollywood  Cemetery  Assn.,  154  Cal.  70,  97  Pac.  7,  assesment  is 
proper  method  of  collecting  unpaid  portion  of  capital  stock,  but 
assessment  not  necessary;  People's  Home  Savings  Bank  v.  Sadler,  1 
Cal.  App.  197,  81  Pac.  1032,  agreement  of  stockholder  to  pay  for 
stock  is  enforceable  by  corporation  without  assessment. 

99  Oal.  17-24,  37  Am.  St.  Bep.  17,  33  Pac.  753,  21  L.  B.  A.  474, 
CONLIK  V.   SAN  FBANCISCO. 

Appropriation  by  Municipality  for  Payment  to  one  having  no 
legal  claim  is  illegal. 

Approved  in  Union  Trust  Co.  v.  State,  154  Cal.  726,  99  Pac.  187, 
24  L.  B.  A.  (n.  s.)  1111,  where  work  done  for  city  to  be  paid  for 
by  assessments,  city  not  liable  where  assessments  fail. 

Appropriation  of  Public  Money  for  Penaions.  See  note,  99  Am. 
St.  Bep.  995. 

Contractor  Wlio  Ezpreaaly  Waives  AU  Bight  to  recover  from  the 
city  is  bound  by  such  agreement. 

Approved  in  Connolly  v.  San  Francisco  (Cal.),  33  Pac.  1111,  re- 
affirming rule. 

99  OaL  25-30,  33  Pac.  781,  BAY  VIEW  SCHOOL  DISTBICT  ▼. 
UNSCOTT. 

Portion  of  School  District  Included  within  limits  of  incorporated 
city  ceases  to  be  portion  of  such  district. 

Approved  in  Frankish  v.  Goodrich,  157  Cal.  615,  108  Pac.  685, 
reaffirming  rule;  Allen  v.  Board  of  Trustees,  157  CaL  726,  109  Pac. 
489,  incorporation  of  portion  of  school  district  into  new  district  does 
not  dissolve  old  district;  Pass  School  District  v.  Hollywood  School 
District,  156  Cal.  419,  105  Pac.  123,  26  L.  B.  A.  (n.  s.)  485,  school 
property  within  limits  of  newly  formed  ^school  district  becomes  prop- 
erty of  that  district. 

Legislature  has  Plenary  Power  to  divide,  change  or  abolish  school 
districts. 

Approved  in  Pass  School  District  v.  Hollywood  School  District,  156 
Cal.  418,  106  Pac.  123,  26  L.  B.  A.  (n.  s.)  485,  reaffirming  rule. 

99  CaL  3e-39,  33  Pac.  735,  21  L.  B.  A.  416,  SPBING  VALLEY 
WATEBWOBKS  ▼.  BABBEB. 

Mere  Bight  of  Way  for  Pipe-line  is  not  franchise. 

Approved  in  Stockton  Gas  etc.  Co.  v.  San  Joaquin  Co.,  148  Cal. 
321,  83  Pac.  57,  5  L.  B.  A.  (n.  s.)  174,  franchise  consists  of  ease- 
ment with  right  to  take  profit  therefrom. 

Value  of  Franchise  Equals  Value  of  Stock,  less  value  of  tangible 
property.       i 

Beaffirmed  in  Crocker  v.  Scott,  149  Cal.  592,  87  Pac.  109. 

Taxation  of  Corporate  Franchises.    See  note,  57  L.  B.  A.  37. 

99  CaL  39-60,  31  Pac.  849,  33  Pac  732,  MEBCED  BANK  v.  BOSEN- 
THAL. 

Instrument  cannot  be  Acknowledged  before  agent  of  grantee. 

Approved  in  Ogden  Building  Assn.  v.  Mensch,  196  111.  563,  565,  89 
Am.  St.  Bep.  330,  63  N.  E.  1051,  1052,  and  First  Nat.  Bank  v. 
Citizens'  State  Bank,  11  Wyo.  59,  100  Am.  St.  Bep.  925,  70  Pac.  729, 
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both  holding  stockholder  of  corporation  mortgagee  ib  disqualified  to 
take  acknowledgment  of  mortgage. 

Distinguished  in  Greve  ▼.  Echo  Oil  Co.,  8  Cal.  App.  284,  96  Pac. 
908,  upholding  deed  of  corporation  acknowledged  before  notary,  who 
is  stockholder. 

Deed  of  Homestead  not  Acknowledged  under  Civil  Code,  section 
1242,  creates  no  encumbrance  on  homestead. 

Approved  in  MacLeod  v.  Moran,  153  Cal.  99,  94  Pac.  605,  execution 
of  deed  as  security  for  debt  is  not  abandonment  of  homestead  on 
property  granted. 

Defendant  not  Served,  nor  Appearing  in  Action,  nor  party  to  judg- 
ment, need  not  be  served  with  notice  of  appeal. 

Rea£5rmed  in  Nason  v.  John,  1  Cal.  App.  540,  82  Pac.  566. 

Judge  Holding  Court  Bona  Fide  on  first  Monday  in  January  next 
after  election  of  successor  is  judge  de  facto. 

Approved  in  People  v.  Nye,  9  Cal.  App.  165,  98  Pac.  247,  term 
begins  first  Monday  after  first  day  of  January. 

99  Cal.  62-^6.  88  Pac.  760,  BEBGIN  v.  HAIGHT. 

Probate  Sale  Procured  by  Fraud  may  be  set  aside  at  instance  of 
any  party  injured. 

Approved  in  Hanley  ▼.  Hanley,  4  Cof.  Prob.  479,  order  setting 
apart  homestead  may  be  set  aside  for  fraud;  Dane  v.  Layne,  10  Cal. 
App.  370,  101  Pac.  1069,  judgment  will  be  set  aside  for  extrinsic 
and  collateral  fraud. 

Attack  on  Judgment  for  Fraud  Is  Direct. 

Approved  in  Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  209, 
92  Pac.  187,  and  Bacon  v.  Bacon,  150  Cal.  486,  494,  89  Pac  321, 
324,  both  reaffirming  rule. 

Imposition  upon  Court  and  Absent  Heirs  is  extrinsic  fraud. 

Approved  in  Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  210, 
92  Pac.  187,  reaffirming  rule. 

Administrator  and  His  Attorneys  are  trustees  for  owners  of  prop- 
erty. 

Approved  in  Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  210,  92 
Pac.  187,  administrator  is  trustee  for  heirs;  McCabe  v.  Healy,  138 
Cal.  95,  70  Pac.  1013,  administrator  and  his  attorneys  are  trustees 
for  heirs  and  creditors;  In  re  Healy's  Estate  (Cal.),  66  Pac.  177, 
178,  administrator's  attorneys  are  his  agents  and  occupy  same  con- 
fidential relation  to  heirs. . 

Who  may  not  Purchase  at  Judicial,  execution  and  other  compul- 
sory sales.    See  note,  136  Am.  St.  Rep.  802. 

99  Cal.  57-74,  33  Pac.  786^  ZELLEBBACH  ▼.  ALLENBBBa. 

Pledgor  cannot  Becover  Pledge  without  paying  debt,  though  barred 
by  statute. 

Approved  in  Puckhaber  ▼.  Henry,  152  Cal.  424,  125  Am.  St.  Rep. 
75,  93  Pac.  116,  reaffirming  rule;  Cory  v.  Santa  Ynez  Land  etc.  Co., 
151  Cal.  782,  91  Pac.  648,  running  of  statute  on  mortgage  debt  does 
not  entitle  mortgagor  to  recover  possession  of  mortgaged  premises 
without  paying  mortgage  debt;  Raggio  v.  Palmtag,  155  Cal.  802,  103 
Pac.  314,  mortgagor  cannot  quiet  title  as  to  mortgagee  in  possession 
under  foreclosure  without  paying  mortgage  debt,  though  barred  by 
statute. 
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JtightB,  BamediM  and  LlabilitiM  of  Pledgoea  of  eorporate  stock. 
See  note,  121  Am.  St.  Bep.  205. 

Ckmrt  of  Equity  will  Qrant  Any  Belief  proper  under  pleadings  and 
proof. 

BeaiBrmed  in  Be  Leonis  ▼.  Hammel,  1  Cal.  App.  394,  82  Pac.  351; 
Oordano  v.  Ferretti,  15  Cal.  App.  675,  115  Pae.  660. 

Secondary  Evidence  may  be  Oiven  to  Prove  Contents  of  paper 
beyond  borders  of  state,  as  of  lost  paper. 

Approved  in  Johnson  v.  Union  Pac.  B.  B.  Co.,  35  Utah,  301,  100 
Pac.  395,  contents  of  writing  not  within  the  state  may  be  proved 
by  secondary  evidence;  Missouri  etc.  By.  Co.  v.  Dilworth,  95  Tex. 
332,  67  8.  W.  89,.  witness  may  testify  as  to  contents  of  paper  beyond 
jurisdiction  of  court  without  accounting  for  nonprodnction  of  paper. 

99  OaL  74-82,  33  Pac.  766,  HATES  v.  OOTJNTT  OF  LOS  ANaEI.E& 

Under  Political  Code,  Section  8804,  supervisors  cannot  refuse  to 
refund  taxes  erroneously  paid. 

Approved  in  Brenner  v.  Los  Angeles,  160  Cal.  78,  116  Pac.  400, 
construing  Los  Angeles  city  ordinance,  section  63,  relating  to  taxes, 
as  entitling  taxpayer  to  recover  excess  of  taxes  paid  under  protest; 
Slade  T.  County  of  Butte,  14  Cal.  App.  459,  460,  112  Pac.  487,  holder 
of  certificate  of  purchase  of  lieu  land,  which  has  been  rejected  by 
government,  and  who  has  by  mistake  paid  taxes  thereon,  may  re- 
cover taxes  paid  under  Political  Code,  section  3804. 

Wbere  Public  Interest,  or  Private  Bight,  or  justice,  requires  that 
thing  to  be  done  by  public  officers  should  be  done,  word  "may"  is 
generally  to  be  construed  as  meaning  same  as  "shall"  or  "must." 

Approved  in  In  re  Chadbourne,  15  Cal.  App.  369,  114  Pac.  1014, 
construing  Code  of  Civil  Procedure,  section  1511,  as  discretionary; 
Ex  parte  Prindle  (Cal.  App.),  94  Pac.  873^  holding  "may,"  as  used 
in  section  of  Constitution  providing  for  division  of  state  'into  fish 
and  game  districts,  means  "must";  License  to  Practice  Law,  67 
W.  Va.  222,  67  S.  E.  601,  holding  "may,"  as  used  in  statute  pro- 
viding for  admission  to  practice  law  in  supreme  court,  was  used  in 
popular  or  permissive  sense;  Estate  of  Graber,  2  Cof.  Prob.  351, 
statute  prescribing  time  for  filing  inventory  is  directory  merely. 

"May"  in  Ooiutitational  or  Statutory  Provlsioa  as  mandatory, 
See  note,  5  L.  B.  A.  (n.  s.)  342. 

Wbere  Taxes  on  Land  Paid  by  Ownor,  county  has  no  power  to 
sell  on  another  assessment. 

Approved  in  Commercial  Nat.  Bank  v.  Schlitz,  6  Cal.  App.  184,  91 
Pac.  754,  payment  of  taxes  gives  no  title  by  adverse  possession  under 
Code  of  Civil  Procedure,  section  325,  where  taxes  already  paid  by. 
true  owner. 

Beginning  of  Limitations  to  Bun  against  action  to  recover  money 
paid  by  mistake.    See  note,  11  L.  B.  A.  (n.  s.)  1197. 

99  Cal.  83-89,  37  Am.  St.  Bep.  23,  33  Pac.  757,  NAFTZOEB  v.  OBEOa. 

Complaint  on  Purchaae  Money  Notes  considered  and  held  defective 
in  not  alluding  to  contract  or  alleging  tender  of  deed  when  answer 
set  forth  contract  and  averred  it  was  part  of  same  transaction  with 
notes. 

Criticised  in  McGue  v.  Bommel,  148  Cal.  545,  546,  83  Pac.  1002, 
1003|  holding  in   action   on  note,   where   complaint   contained   usual 
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allegations,  plaintiff  could  rest  his  ease  upon  introduetion  in  evidence 
of  note  sued  on. 

Judgment  is  not  Estopped  WMle  Appeal  is  pending  or  until  time 
for  appeal  has  expired. 

Approved  in  Nolan  v.  Fidelity  ft  Deposit  Co.,  2  Cal.  App.  4,  82 
Pac.  1120,  and  Contra  Costa  Water  Co.  v.  Oakland,  165  Fed.  529, 
both  following  rule;  Kern  Valley  Bank  v.  Koehn,  157  Cal.  240,  107 
Pac.  112,  holding  order  denying  motion  to  vacate  attachment  which 
had  not  become  final  could  not  be  considered  on  appeal  from  order 
refusing  to  dissolve  subsequent  writ  in  same  action. 

Effect  of  Statute  of  LlmltatioDS  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Bep.  73. 

99  Oal.  89-99,  37  Am.  St.  Bep.  32,  33  Pac.  737,  BOBUIND  T. 
NEVADA  BANK  OF  SAl^  FBANGISOO. 

Pledgee  of  Stock  as  Collateral  Sacnxlty  is  not  to  be  deemed  stock- 
holder as  respects  personal  liability  for  debts  of  corporation. 

Beaffirmed  in  Tierney  ▼.  Ledden,  143  Iowa,  290,  121  N.  W.  1051. 

Bigbta,  Bemedies  and  Uabilitiea  of  pledgees  of  corporate  stock. 
See  note,  121  Am.  St.  Bep.  197. 

Liability  of  Pledgee  of  Stock  ae  shareholder.  See  note,  36  L.  B.  A. 
139. 

Sale  ia  Contract  by  Wbich,  for  Pecuniary  Consideration  called 
price,  one  transfers  to  another  interest  in  property. 

Approved  in  Mansfield  v.  District  Agricultural  Assn.,  154  Cal.  148, 
97  Pac.  151,  holding  transfer  of  land  for  legal  services  was  sale. 

Wliat  OonstiLtates  a  Transaction  a  Sale.  See  note,  94  Am.  St.  Bep. 
210. 

Effect  on,  Contract  of  Leaving  Price  Indefinite.  See  note,  53  L. 
B.  A.  291. 

99  CaL  100-104,  33  Pac.  733,  STEONO  ▼.  GRANT. 

Mandamus  Does  not  Ue  to  Compel  Dismissal  of  criminal  prose- 
cution where  defendant  has  not  been  brought  to  trial  within  statu- 
tory period. 

Overruled  in  Matter  of  Ford,  160  Cal.  342,  343,  345,  346,  348,  116 
Pac.  760,  761,  762,  holding  mandamus  lies  to  compel  dismissal  of 
prosecution  where  trial  has  been  delayed  beyond  sixty  days  without 
good  cause. 

Mandamus  as  Proper  Remedy  against  publie  officers.  See  note,  98 
Am.  St.  Bep.  906. 

Delay  of  Prosecntion  as  Gkomid  for  Discharge.  See  note,  56  L.  B. 
A.  540. 

Right  to  Speedy  Trial.    See  note,  85  Am.  St.  Bep.  202,  204. 

99  CaL  104-125,  33  Pac.  836,  COX  Y.  DELMA8. 

Demand  Before  Suit  is  Unnecessary  where  it  would  be  unavailing. 

Approved  in  Kuykendall  v.  Fisher,  61  W.  Va.  104,  56  S.  E.  55, 
8  L.  B.  A.  (n.  s.)  94,  holding  demand  for  return  of  property  unneces- 
sary where  defendant  asserted  title  in  himself  independent  of  any 
contract. 

Demand  as  Condition  of  Action  to  Recover  Money  collected  by 
agent.     See  note,  28  L.  B.  A.  (n.  s.)  631. 

Relation  Between  Attorney  and  Client  is  fiduciary  relation  of  high- 
est character,  and  binds  attorney  to  most  conscientious  fidelity. 


09  Cal.  137-166    N0T£S  ON  CALIFORNIA  BEPOBTS.  912 

Approved  in  Matter  of  Danford,  157  Cal.  429,  108  Pac.  324,  dis- 
barring attorney  who  obtained  money  from  client  on  representation 
be  could  perform  certain  services  which  he  kne^  he  could  not  per- 
form; Lynch  v.  McDonald,  155  Cal.  707,  102  Pac.  919,  holding*  at- 
torney in  action  on  contract  with  client  bound  to  show  good  faith 
affirmatively. 

OontractB  Between  Attorneys  and  Clients.  See  note,  83  Am.  St. 
Bep.  186.- 

Blght  and  I>nty  of  Attorney  as  to  Purchase  of  subject  matter  of 
litigation  or  of  retainer  from  client.  See  note,  23  L.  B.  A.  (n.  s.) 
680,  682,  686,  689. 

99  Oal.  1S7-142,  33  Pac.  774,  WOOD  ▼.  CUBBAN. 

Wliether  a  Peraonsl  Liability  may  Ije  Created  for  an  assessment. 
See  note,  133  Am.  St.  Bep.  930. 

99  Cal.  143-145,  83  Pac.  778,  DBEZLEB  ▼.  McGLYNN. 

Notice  of  Dishonor  of  Note  may  be  Oiven  after  death  of  indorser 
to  those  appointed  as  executors  by  his  will,  though  not  yet  appointed 
by  court. 

Approved  in  Bank  of  Bavenswood  v.  Wetzel,  58  W.  Va.  4,  50  8.  E. 
887,  70  L.  B.  A.  305,  holding  sufficient  notice  of  dishonor  addressed 
to  indorser  as  if  living  and  actually  received  by  his  administrator. 

99  Cal.  146-153,  33  Pac.  769,  IN  BE  WETMOBE. 

City  Council  of  Oakland,  as  Distinguished  from  board  of  educa- 
tion, had  power  under  act  of  March  19,  1889,  to  submit  question  of 
issuing  bonds  for  construction  of  schoolhouses. 

Approved  in  Los  Angeles  School  District  v.  Longden,  148  Cal.  382, 
387,  83  Pac.  247,  248,  holding  school  district  whieh  included  city 
and  certain  outlying  territory  had  independent  power  to  issue  bonds 
for  school  purposes  under  sections  1880-1887,  Political  Code. 

Distinguished  in  Board  of  Education  of  Ardmore  v.  State,  26  Okl. 
374,  1Q9  Pac.  566,  holding  under  Constitution,  city  could  not  by 
charter  vest  authority  to  issue  bonds  for  school  purposes  in  school 
board. 

99  Cal.  167-161,  33  Pac.  796,  SULLIVAN  v.  MOOBHEAD. 

Fact  Tliat  Party  Seeking  to  Beform  Deed  for  mistake  read  it  before 
executing  it  does  not  prevent  finding  it  was  given  under  mistake. 

Approved  in  Los  Angeles  etc.  B.  B.  Co.  v.  N'ew  Liverpool  Salt 
Co.,  150  Cal.  27,  87  Pac.  1031,  following  rule. 

Mere  Conflict  of  Testimony  as  to  Mistake  in  instrument  does  not 
necessitate  denial  of  reformation. 

Approved  in  Home  &  Farm  Co.  v.  Preitas,  153  Cal.  684,  96  Pac. 
310,  reforming  deed  where  testimony  as  to  mistake  was  conflicting; 
Stuart  V.  Hauser,  9  Idaho,  71,  72  Pac.  725,  refusing  to  disturb  finding 
on  conflicting  evidence  that  deed  was  not  mortgage. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  885,  918,  921,  923. 

99  Oal.  162-166,  37  AuL  St.  Bep.  42,  33  Pac.  794,  21  L.  B.  A.  399, 
LOWENBEBG  ▼.  GBEENEBAUM. 
Broker's  Seat  in  Stock  and  Exchange  Board  is  not  subject  to  levy 
and  sale  under  execution. 


M3  NOTES  ON  CALIFOBNIA  BEPOBTS.    99  Cal.  169-196 

Approved  in  Shannon  v.  Cheney,  156  Cal.  570,  105  Pae.  590,  holding 
eeat  in  stock  exchange  was  personal  privilege  and  could  be  sold  only 
subject  to  rules  of  exchange;  Baltimore  t.  Johnson,  96  Md.  739,  54 
Atl.  646,  61  L.  B.  A.  568,  holding  seat  in  stock  exchange  was  not 
''property"  subject  to  taxation  as  such;  Spotswood  v.  Morris,  12 
Idaho,  380,  85  Pac.  1100,  6  L.  B.  A.  (n.  s.)  665,  arguendo. 

99  Oal.  169-172,  37  Am.  St.  Bep.  45,  S3  Pac.  864,  BOWE  v.  BLAKE. 

Bight  to  Bring  Civil  Action  on  Judgment  is  limited  to  five  years 
from  entry  of  judgment. 

Beaffirmed  in  Feeney  v.  Hinckley  (Cal.),  64  Pac.  409. 

99  Oal.  173-178,  S3  Pac.  887,  FOBNI  ▼.  TOELL. 

Wli^re  Becord  Shows  Defendant  had  Actual  Knowledge  of  date  of 
filing  of  decision,  notice  of  motion  for  new  trial  made  after  statu- 
tory time  from  such  date  elapsed  comes  too  late. 

Approved  in  Estate  of  Keating,  158  Cal.  114,  110  Pac.  Ill,  hold- 
ing appellant,  who  had  actual  notice  of  entry  of  order,  was  not 
entitled  to  written  notice;  Bell  v.  Thompson,  8  Cal.  App.  486,  97 
Pac.  159,  holding  where  opposite  party  had  actual  knowledge  of 
time  of  filing  cost  bill,  he  could  not  claim  right  to  retax  costs  for 
want  of  written  notice. 

Where  Appeal  from  Judgment  was  not  taken  within  sixty  days,  ex- 
ceptions to  sufficiency  of  evidence  to  support  decision  contained  in 
statement  used  on  motion  for  new  trial  cannot  be  considered. 

Beaffirmed  in  People  v.  Jones  (Cal.),  70  Pac.  1063. 

99  Cal.  179-186,  33  Pac.  859,  DAI^Y  y.  QUICK. 

Liability  of  Principal  for  TTnanthorized  Acts  of  Agent.  See  note, 
88  Am.  St.  Bep.  795. 

Liability  of  Landlord  for  Injnry  to  Tenant  from  defect  in  premises. 
See  note,  34  L.  B.  A.  830. 

99  Oal.  187-194,  SS  Pac.  862,  SULLIVAN  T.  SULLIVAN. 

Debt  Barred  by  Limitations  is  sufficient  consideration  for  new 
promise. 

Beaffirmed  in  Hoover  v.  Wasson,  11  Cal.  App.  595,  105  Pac.  948. 

Neither  Promise  to  Perform  Duty  nor  performance  thereof  is  con- 
sideration for  contract. 

Approved  in  Marinovich  v.  Kilburn,  153  Cal.  642,  96  Pac.  S04,  hold- 
ing contract  to  repurchase  stock  made  to  induce  purchaser  to  pay  up 
subscriptions  was  without  consideration;  Alaska  Packers'  Assn.  v« 
Domenico,  117  Fed.  105,  54  C.  C.  A.  485,  holding  agreement  to  perform 
work  which  party  had  already  contracted  to  do  was  not  consideration 
for  agreement  to  pay  additional  compensation. 

Distinguished  in  Lyon  v.  Bobertson  (Cal.),  59  Pac.  990,  holding 
widow  liable* on  her  note  given  in  renewal  of  prior  notes  to  which  her 
deceased  husband  was  party,  though  done  under  misapprehension  as  to 
her  liability  for  his  debte, 

99  Oal.  194-196,  33  Pac.  889,  JOBDAN  ▼.  GBOVBB. 

Wben  Fraud  in  Procurement  of  Note  is  shown  by  maker,  burden 
is  cast  on  indorsee  to  show  he  ie  innocent  holder. 

Approved  in  In  re  Hopper-Morgan  Co.,  154  Fed.  261,  following  rule; 
Le  Tourneux  v.  Gilliss,  1  Cal.  App.  552,  82  Pac.  629,  Meyer  v.  Lovdal, 
U  Oal.  Notes— 68 
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6  Cal.  App.  376,  92  Pac.  325,  and  Union  Collection  Oo.  ▼.  Bnckman, 
150  Cal.  162,  119  Am.  St.  B«p.  164,  88  Pac.  709,  9  L.  B.  A.  (n.  s.)  568, 
all  holding  proof  of  illegal  consideration  cast  upon  purchaser  of  note 
burden  of  proving  he  was  innocent  holder;  Carver  v.  San  Joaquin 
Cigar  Co.,  16  Cal.  App.  769,  118  Pac.  95,  holding  holder  of  note  not 
required  to  show  consideration  for  transfer  until  maker  had  estab- 
lished want  of  consideration  of  note  itself. 

Inadequacy  of  Price  Paid  for  Note  is  circumstance  to  be  considered 
by  jurj  in  determining  whether  purchase  was  made  in  good  faith. 

Beaffirmed  in  Jobes  ▼.  Wilson,  140  Mo.  App.  292,  124  S.  W.  551. 

99  OaL  202-204,  37  Am.  St.  Bep.  48,  33  Pac.  890,  IN  BE  BOBB. 

Exemption  of  Tools  and  Implements.  See  note,  123  Am.  St.  Bep. 
141. 

09  OaL  204-206^  S3  Pac.  853,  DOWUNO  ▼.  OOMEBFOBD. 

Where  Appeal  to  Taken  on  Judgment-roll  Alone,  order  allowing 
amendment  to  summons  is  no  part  of  record,  and  its  existence  will 
be  presumed  in  support  of  judgment  which  recites  due  service  of  sum- 
mons. 

BeafBrmed  in  Baldwin  v.  Foster,  157  Cal.  647,  108  Pac.  716. 

09  Oal.  207-210,  33  Pac.  855,  GALIFOBNIA  AOADElffT  OF 
80IEN0E8  v.  FLETOHEB. 

Bevocatlon  of  Agreements  to  Arbitrate.  See  note,  138  Am.  St.  Bep. 
641,  645. 

Miscellaneous. — Cited  in  California  Academy  of  Sciences  t.  Fletcher 
(Cal.),  33  Pac.  857,  companion  case. 

99  Oal.  210-213,  83  Pac.  885,  KELLETT  v.  OLATTON. 
'^Thereupon"  Does  not  of  Necessity  mean  "immediately.'" 
Approved  in  Dudley  v.  Superior  Court,  13  Cal.  App.  276,  110  Pae. 
148,  and  Hagerty  v.  Conlan,  15  C^l.  App.  648,  115  Pac.  765,  both  hold- 
ing "thereupon,"  as  used  in  section  1118,  Code  of  Civil  Procedure,  im- 
ported reasonable  time. 

99  OaL  223-227,  33  Pac.  851,  GAMBLE  ▼.  TBIPP. 

Party  Seeking  to  Besclnd  Oontract  must  restore  or  oif er  to  restore 
everything  of  value  received  under  it. 

Distinguished  in  Bichards  v.  Farmers'  etc.  Bank,  7  Oal.  App.  393,  94 
Pac.  397,  holding  complaint  in  action  to  rescind  partnership  settle- 
ment need  not  allege  offer  to  restore  money  received  when  accounting 
was  demanded  and  greater  sum  claimed  due. 

09  Oal.  227-234,  38  Pac.  901,  PEOPLE  ▼.  GOBDON. 

Oonvlction  of  Ifosser  Offense  Included  within  charge  of  greater  is 
acquittal  of  major  crime.  ' 

Cited  in  People  v.  Ham  Tong,  155  Cal.  584,  132  Am.  St.  Rep.  110,  102 
Pac.  265,  24  L.  B.  A.  (n.  s.)  481,  arguendo. 

Where  Defendant  Oharged  With  Murder  is  found  guilty  in  second 
degree,  and  new  trial  is  given  on  his  motion,  he  may  be  convicted 
of  murder  in  first  degree. 

Approved  in  People  v.  Grill,  151  Cal.  598,  91  Pac.  517,  holding 
conviction  of  murder  in  first  degree  with  penalty  of  life  imprisonment 
was  not  bar  to  conviction  with  death  penalty  on  new  trial;  dissenting 
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opinion  in  Trono  v.  United  States,  199  U.  S.  540,  26  Sup.  Ct.  121,  50 
Ia  Ed.  300,  4  Ann.  Cas.  773,  majority  holding  one  not  placed  twice 
in  jeopardy  by  conviction  of  homicide  in  Philippine  sopreme  court,  on 
appeal  from  trial  court  judgment,  which  after  acquitting  of  murder 
convicted  of  assault. 

Criticised  in  dissenting  opinion  in  People  v.  Bennett  (Cal.),  50-Pac. 
706,  majority  holding  defendant  could  be  convicted  of  greater  offense 
on  new  trial  ordered  for  insufSciency  of  evidence  to  sustain  convic- 
tion of  lesser  offense  included  within  greater. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Bep.  77. 

Former  Jeopardy  in  Retrial  on  Higher  after  setting  aside  verdict 
for  lower  charge.     See  note,  5  L.  B.  A.  (n.  s.)  571. 

Stenographer's  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  360,  362. 

99  Cal.  236-240,  33  Pac.  904,  BEDELL  v.  KOWAL8KT. 

Wliere  Purchaser  has  Contracted  for  Sale  of  two  lots  of  wheat  by 
sample  to  be  delivered  in  ten  days,  he  is  liable  for  larger  quantity, 
portion  of  which  is  delivered  to  agent  at  later  period  and  accepted 
pursuant  to  orders,  but  is  not  liable  for  delivery  of  excess  to  agent 
against  his  consent. 

Approved  in  Bamberger  Bros.  v.  Burrows,  145  Iowa,  452,  124  N.  W. 
337,  holding  receipt  and  retention  of  part  of  stock  of  goods  ordered 
in  expectation  of  receiving  balance  immediately  was  not  waiver  of 
buyer's  right  to  rescind  for  failure  to  deliver  balance  within  timo 
fixed. 

99  Cal.  240-248,  33  Pac.  908,  JOHNSON  v.  POLHEMUS. 

Where  Cause  of  Action  Is  of  Equitable  Character,  right  to  relief 
does  not  depend  upon  prayer,  but  upon  facts  pleaded. 

Approved  in  Wakefield  v.  Wakefield,  16  Cal.  App.  117,  116  Pac.  311, 
holding  in  suit  for  custody  of  child,  prayer  in  cross-complaint  for 
divorce  was  immaterial  when  both  parties  appeared  and  proceeded  to 
trial  as  though  answer  to  cross- complaint  had  been  filed. 

99  Cal.  248-258,  33  Pac  924,  HOGAN  V.  PACIPIC  ENDOWMENT 
LEAGUE.  . 

No  Change  In  Articles  of  Association  of  unincorporated  society  can 
be  made  which  will  impair  original  contract  with  members. 

Approved  in  Lewine  v.  Knights  of  Pythias,  122  Mo.  App.  555,  99 
8.  W.  823,  holding  void  subsequent  by-law  reducing  amount  of  re- 
covery in  case  of  suicide. 

99  CaL  259-262,  33  Pac.  848, 8HIVELT  v.  8EMI-TBOPIC  LAND  ETC. 
CO. 

Where  Contract  of  Sale  is  Rescinded  by  parties,  purchaser,  though 
in  default,  may  recover  back  installments  paid  less  damages  to  vendor 
occasioned  by  breach. 

Approved  in  Christy  v.  Arnold,  4  Ariz.  270,  36  Pac.  920,  holding 
effect  of  rescission  of  contract  by  vendor,  even  though  vendee  was  in 
default,  was  to  render  former  liable  for  purchase  price  already  paid; 
Foxley  v.  Bich,  35  Utah,  178,  99  Pac.  672,  holding  where  contract  to 
convey  required  payment  at  certain  times,  with  proviso  that  in  case 
of  default  escrow  deed  was  to  be  returned  to  vendor  and  previous  pay- 
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ments  be  held  as  rent,  purchaee  price  paid  could  not  be  recovered  on 
default  of  vendee;  Norris  v.  Hay,  149  Cal.  700,  87  Pac.  383,  arguendo. 

Sale  of  Land  to  Tliird  Party  by  One  who  has  already  contracted  for 
its  sale  does  not  warrant  rescission  of  contract. 

Approved  in  Hall  v.  Northern  ft  Southern  Co.,  55  Fla.  242,  46  So. 
180,  following  rule;  Hanson  v.  Fox,  155  Cal.  108,  132  Am.  St.  Rep. 
72,  99 'Pac.  490,  20  L.  R.  A.  (n.  s.)  338,  and  Backman  v.  Park,  157 
Cal.  610,  137  Am.  St.  Rep.  153,  108  Pac.  687,  both  upholding  contract 
to  sell  land  when  vendor  had  no  title  at  time  of  contract. 

Bight  to  Rescind  or  Abandon  Contract  because  of  other  party's  de- 
fault.    See  note,  30  L.  R.  A.  44. 

Defect  of  Complaint  in  Falling  to  Allege  material  facts  is  cured 
when  answer  supplies  them. 

Reaffirmed  in  Nolan  v.  Fidelity  A  Deposit  Co.,  2  Cal.  App.  3,  82  Pac. 
1120. 

99  CaL  265-270,  83  Pac.  1103,  HARPER  ▼.  HILDBETH. 

A  Nonappealable  Order  Does  not  Become  Appealable  because  of 
fact  that  lower  court  had  no  authority  to  make  it. 

Approved  in  Estate  of  Overton,  1«  Cal.  App.  119,  108  Pac.  1022, 
applying  rule  on  motion  to  dismiss  appeal  from  order  discontinuing 
family  allowance. 

Order  Befnaing  to  Vacate  a  Nonappealable  Order  is  not  appeal- 
able. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal.  487, 
114  Pac.  839,  applying  rule  on  appeal  from  an  order  (made  before 
judgment)  refusing  to  vacate  a  prior  order  appointing  a  receiver. 

Where  Original  Order  is  Appealable,  subsequent  order  denying 
motion  to  vacate  it  is  not  ordinarily  appealable. 

Approved  in  Title  Ins.  etc.   Co.  ▼.  California  Dev.  Co.,   159  CaL 
487,  114  Pac.  839,  reaffirming  rule. 
.   ''Adverse  Party*'  is  One  Who  Appears  by  the  Becord  to  be  adverse. 

Approved  in  Bell  v.  San  Francisco  Savings  Union,  153  Cal.  73, 
94  Pac.  229,  necessity  for  serving  representative  of  deceased  ad- 
verse party  who  was  maker  of  note  to  a  secured  corporation  could 
not  be  obviated  by  showing  that  creditor  secured  had  not  presented 
claim  against  estate  of  adverse  party;  Estate  of  Young,  149  Cal. 
175,  176,  85  Pac.  145,  devisees  who  appeared  and  resisted  petitions 
for  partial  distribution  were  adverse  parties  entitled  to  service 
of  draft  of  bill  of  exceptions;  Porter  v.  Lassen  County  Land  & 
Cattle  Co.  (CaL))  55  Pac.  395,  one  who  by  decree  of  foreclosure 
was  adjudged  to  hold  a  second  mortgage  was  a  necessary  adverse 
party  entitled  to  notice  of  appeal  from  such  decree;  Ford  v.  Can- 
non, 5  Cal.  App.  187,  89  Pac.  1072,  dismissing  appeal  by  part  of 
the  defendants  in  action  to  enforce  agreement  as  to  trust  funds, 
for  failure  to  serve  a  codefendant  with  notice  of  appeal;  Jenkins 
V.  Carroll,  42  Mont.  307,  112  Pac.  1067,  where,  after  commence- 
ment of  foreclosure  suit,  the  property  was  conveyed  to  one  who 
was  not  made  a  party  to  the  record,  such  party  was  not  entitled 
to  service  of  notice  of  appeal;  Anderson  v.  Red  Metal  Min.  Co., 
36  Mont.  323,  93  Pac.  47,  in  action  brought  on  an  account  by 
assignee  thereof,  assignor  was  not  an  adverse  party  entitled  to 
notice  of  appeal;  Merk  v:  Bowery  Min.  Co.,  31  Mont.  304,  78  Pac. 
521,  in  action  to  quiet  title  by  owner  of  mining  property  against 
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lessee  and  a  defendant  in  whose  favor  lessee  had  withdrawn  from 
transaction,  lessee  was  not  adverse  party  on  whom  such  defendant 
was  required  to  serve  notice  of  appeal. 

A  New  Trial  of  a  Motion  is  not  authorized. 

Approved  in  McDermott  v.  Halleck,  65  £an.  410,  69  Pae.  337, 
motion  for  new  trial  in  lower  court  was  unnecessary  to  authorize 
review  of  errors  arising  on  hearing  of  motion  for  order  directing 
receiver  to  allow  claims;  Powell  v.  Nichols,'  26  Okl.  735,  110  Pac. 
762,  contested  question  of  fact  arising  on  a  motion  can  be  reviewed 
in  absence  of  motion  for  new  trial. 

99  Cal.  271-278,  37  Am.  St.  Bep.  60,  33  Pac.  857,  HEBBLIOH  ▼. 
KATJFMANN. 

Proceedings  Supplementary  to  Execution  are  Intended  as  a  sub- 
stitute for  equitable  remedy  by  creditor's  bill. 

Approved  in  Nordstrom  v.  Corona  City  Water  Co.,  155  Cal.  211, 
132  Am.  St.  Bep.  81,  100  Pac.  244,  judgment  creditor's  right  to  re- 
cover debt  from  garnishee  is  superior  to  any  claim  or  demand  ac- 
cruing subsequent  to  garnishment;  Phillips  v.  Price,  153  Cal.  148, 
150,  94  Pac.  618,  619,  upholding  creditor's  bill  in  equity  to  reach 
property  of  judgment  debtor  where  proceedings  supplementary  to 
execution  would  be  inadequate;   lifcKenzie  v.  Hill,  9  Cal.   App.  80, 

98  Pac.  56,  judgment  debtor,  who  was  not  a  party  to  the  proceed- 
ings supplementary  to  execution,  was  not  entitled  to  notice  of 
appeal  from  order  entered  against  garnishees. 

Before  Equity  can  be  Invoked  in  creditors'  bill,  it  must  be  shown 
remediee  at  law  are  unavailing. 

Approved  in  Calkins  v.  Howard,  2  Cal.  App.  237,  83  Pac.  281, 
execution  issued  and  returned  null^  bona  is  sufiBcient  to  show  that 
no  other  property  is  available  to  satisfy  judgment. 

Distinguished  in  Beswick  v.  Dorris,  174  Fed.  507,  creditor  of 
estate  of  one  who  conveyed  his  property  in  fraud  of  creditors  may 
make  application  to  have  action  brought  by  representative  of  estate 
before  such  creditor  has  right  to  pursue  alternative  remedy. 

Conditions  Precedent  to  Equitable  Bemedies  of  Creditors.  See 
note,  23  L.  B.  A.  (n.  s.)  60. 

99  Cal.  278-285,  33  Pac.  878,  COLTON  XAND  ETC.  CO.  ▼.  SWABTZ. 
Where  Two  Judgments  Appear  in  Judgment-roll,  later  in  time  is 

presumed  to  be  only  valid  judgment. 

Approved  in  Moore  v.  Mott  (Cal.),  34  Pac  346,  holding  finding 
in  action  on  attachment  bond  that  judgment  was  not  rendered  not 
warranted  where  in  record  of  attachment  suit  judgment  appeared, 
legality  of  which  was  not  questioned;  In  re  Sullivan's  Estate,  40 
Wash.  210,  111  Am.  St.  Bep.  895,  82  Pac.  298,  holding  trial  court 
would  be  presumed  to  have  power  to  set  aside  order  dismissing  will 
contest  when  second  order  to  same  effect  appeared. 

Circumstances  may  Arise  Which  Justify  Court  in  vacating  first 
findings  and  judgment  and  entering  others. 

Approved  in  Ballerino  v.  Superior  Court,  2  Cal.  App.  760,  84  Pac. 
226,  holding  court  could  on  motion  vacate  judgment  inconsistent 
with  findings  and  enter  another. 

In  Action  for  Possession  of  Property  sold  at  execution  sale,  judg- 
ment must  be  given  in  evidence  as  basis  of  execution. 

Beaffirmed  in  Purser  v.  Cady  (Cal.),  49  Pac.  181» 
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Under  Ctoneral  Objection  to  Evldonea,  speeial  objection  cannot 
be  urged  on  appeal. 

Reaffirmed  in  Yaeger  ▼.  Southern  Cal.  Ry.  Co.  (Cal.),  51  Pac.  192. 

99  Oal.  286-290,  33  Pac  844,  PEOPLE  y.  BEEVEB8. 

Marriage  Under  Age  of  Consent  is  only  voidable,  and  if  followed 
by  cohabitation  after  age  of  consent  ie  sufficient  to  support  charge 
of  bigamy. 

Approved  in  People  v.  Gonzalez,  6  Cal.  App.  258,  91  Pac.  1013, 
holding  in  prosecution  for  rape  of  girl  under  age  of  consent,  proof 
that  she  was  not  defendant's  wife  was  insufficient. 

What  Marriages  are  Void.    See  note,  79  Am.  St.  Rep.  379. 

Marriage  in  p'act  mnst  be  Proved  where  charge  is  bigamy. 

Distinguished  in  People  v.  Le  Doux,  155  Cal.  548,  102  Pac.  522, 
holding  in  murder  case  evidence  was  sufficient  to  show  defendant's 
belief  she  was  married  to  deceased,  when  it  was  not  necessary  to 
prove  marriage  in  fact. 

Crime  of  Bigamy.    See  note,  126  Am.  St.  Rep.  203,  215. 

Judgment  in  Divorce  Establiahing  first  marriage  is  inadmissible 
on  charge  of  bigamy  when  appeal  therefrom  is  pending. 

Approved  in  Nolan  v.  Fidelity^  &  Deposit  Co.,  2  Cal.  App.  4,  82 
Pac.  1120,  holding  judgment,  i^ppeal  from  which  was  pending,  was 
properly  refused  admission  in  evidence;  Busby  v.  State,  61  Tex.  Cr. 
308,  103  S.  W.  648,  holding  judgment  in  civil  action  inadmissible  in 
prosecution  for  embezzlement. 

Distinguished  in  Sims  v.  State,  64  Fla.  102,  44  So.  737,  admitting 
judgment  in  civil  action  in  evidence  in  prosecution  for  embezzle- 
ment. 

Admissibility  of  Civil  Judgment  in  criminal  prosecution.  See 
note,  26  L.  R.  A.  (n.  s.)  464,  465. 

Bes  Judicata  in  Criminal  Proceedings.  See  note,  103  Am.  St 
Rep.  21,  28. 

99  CaL  299-^303,  88  Pac.  1088,  BIBCH  ▼.  HALE. 

Declaration  of  Agent  Made  During  Agency  in  regard  to  transac- 
tion pending  is  part  of  res  gestae  and  binds  principal. 

Approved  in  Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  778,  87  Pac. 
624,  holding  statement  of  defendant's  agent  as  to  defective  condi- 
tion of  treetle  which  collapsed,  causing  injury,  was  admissible  as 
part  of  res  gestae;  Waldeck  v.  Pacific  Coast  S.  S.  Co.,  2  Cal. 
App.  170,  83  Pac.  159,  holding  letter  to  plaintiff  from  agent  of 
defendant  was  inadmissible  as  part  of  res  gestae  when  not  relating 
to  transaction  in  question;  Mutter  v.  L  X.  L.  Lime  Co.  (Cal.),  42 
Pac.  1070,  holding  declaration  of  agent  not  made  under  such  cir- 
cumstances as  to  bind  principal;  Anderson  v.  Great  Northern  Ry. 
Co.,  16  Idaho,  530,  99  Pac.  96,  holding  statement  of  engineer  of 
train  made  several  minutes  after  accident  to  be  part  of  res  gestae; 
Hogan  V.  Kelly,  29  Mont.  489,  75  Pac.  82,  holding  declarations  of 
agent  were  not  made  in  connection  with  agency. 

Declarations  and  Acts  of  Agents.     See  note,  131  Am.  St.  Rep.  324. 

To  Impeach  Witness  by  Proof  of  former  statements,  circumstances 
of  time,  place,  and  persons  present  must  be  related  to  him  before 
asking  whether  he  made  statements. 
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Approved  in  Big  Three  Min.  ft  Mill.  Co.  ▼.  Hamilton,  157  Cal. 
145,  137  Am.  St.  Bep.  118,  107  Pac.  308,  holding  foundation  not  laid 
for  impeachment. 

Evidence  to  Show  CJredlhlilty  or  bias  of  witness.  See  note,  82 
Am.  St.  Bep.  41. 

99  CaL  302^10,  33  Pac.  1099,  HEOKMAN  v.  SWETT. 

Patent  to  Land  Bounded  by  Navigable  Biver  conveys  title  to 
high-water  mark  at  date  of  patent. 

Approved  in  Bonchard  v.  Abrahamsen,  160  Cal.  796,  118  Pac.  235, 
holding  patent  to  survey  bounded  by  meander  line  gave  title  only 
to  high-water  mark,  and  did  not  include  island  subsequently 
formed. 

Title  to  Land  Under  Water.    See  note,  42  L.  B.  A.  163. 

Effect  of  Sadden  Submergence  upon  title  to  land.  See  note,  38 
L.  B.  A.  849. 

Law  of  Fishing.    See  note,  131  Am.  St.  Bep.  760. 

Bight  to  Fish.     See  note,  60  L.  B.  A.  497,  525. 

Ooyemmental  Oontrol  Over  Bight  of  Fishery.  See  note,  39  L.  B. 
A.  583. 

99  Oal.  Sll-816,  88  Pac  929,  DOBAN  ▼.  DOBAN. 

Gifts  Oansa  Mortis.    See  note,  99  Am.  St.  Bep.  914. 

Creation  of  Tmsts  in  Land  by  parol.  See  notes,  115  Am.  St.  Bep. 
777,  795;  5  Cof.  Prob.  248,  265. 

99  CaL  316-823,  38  Pac.  913,  OBEIO.y.  BIOBBAK. 

Where  There  Is  Valid  Contract  between  owner  and  contractor,  it 
is  measure  of  owner's  liability. 

Approved  in  Hoffman-Marks  Co.  v.  Spires,  154  Cal.  115,  97  Pac. 
153,  following  rule. 

(General  Managing  Agent  of  Corporation  may  assign  chose  of  ac- 
tion of  corporation  for  collection. 

Approved  in  Coghlan  v.  Quartararo,  15  Cal.  App.  668,  115  Pac. 
667,  holding  general  manager  of  corporation  could  make  and  file 
claim  of  lien  for  corporation;  Dollar  v.  International  Banking  Corp., 
13  CaL  App.  340,  109  Pac.  503,  holding  general  managing  agent  of 
corporation  had  power  to  transfer  chose  in  action  to  creditors; 
Preston  v.  Central  Cal.  etc.  Irr.  Co.,  11  CW.  App.  201,  104  Pac.  466, 
upholding  assignment  of  claim  in  favor  of  corporation  made  by 
general  manager;  Judell  v.  Goldfield  Bealty  Co.,  32  Nev.  359,  108 
Pac.  458,  upholding  settlement  of  claims  against  corporation  taken 
over  by  another  corporation  made  with  secretary  and  general  man- 
ager of  latter;  Cook  v.  American  Tubing  etc.  Co.,  28  B.  L  67,  65 
Atl.  651,  9  L.  B.  A.  (n.  s.)  193,  arguendo. 

99  Cal.  327-332,  S3  Pac.  1092,  PEOPLE  ▼.  SQIHEES. 

Evidence  That  Witness  Told  Others  of  efforts  to  bribe  him  is 
admissible  in  prosecution  for  bribery. 

Approved  in  People  v.  Bunkers,  2  C^al.  App.  207,  209,  84  Pac.  369, 
370,  holding  plan  to  entrap  defendant  in  bribery  did  not  render 
inadmissible  testimony  of  those  engaged  in  it. 

Bribery  and  Solicitation  of  Bribe.  See  note^  116  Am.  St.  Bep. 
39,  44. 
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99  CaL  333-336^  33  Pae.  1097,  PEOPLE  T.  KONELLA. 

To  Impeacli  Witnaw  With  Erldenco  of  previoui  contradictory 
BtatementB,  circumstanceB  Burrounding  making  Btatements  most  be 
called  to  hlB  attention. 

Approved  in  Keyes  ▼.  Geary  St.  etc.  B.  B.  Co.,  152  Cal.  442,  93 
Pac.  90,  holding  foundation  for  impeachment  properly  laid. 

Evidence  to  Show  Oredibillty  or  bias  of  witnesB.  See  note,  82  Am. 
St.  Bep.  40. 

99  OaL  340-345,  33  Pae.  906,  PEABCE  y.  BOGGB. 

Change  of  PosBeesion  is  Easential  to  render  Bale  valid  as  against 
creditors. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac.  796,  holding  Bale 
of  stock  on  ranch  to  son  living  at  home  was  void  when  there  was 
no  change  in  conduct  of  ranch. 

99  Oal.  345-348,  33  Pac.  928,  SAN  JOAQUIN  IJkMD  ETC.  CO.  ▼. 
WEST. 

Deciaion  of  Court  Conaiating  of  Findings  of  fact  and  conclusions 
of  law  when  filed  with  clerk  is  rendition  of  judgment. 

Approved  in  Brownell  v.  Superior  Court,  157  Cal.  707,  109  Pac. 
93,  holding  where  findings  were  not  required,  there  was  no  rendi- 
tion of  judgment  until  decision  was  entered  on  official  minutes  of 
court. 

What  Waters  are  Navigable.    See  note,  126  Am.  St.  Bep.  730. 

« 

99  CaL  349-354,  33  Pac.  1106,  GUNK  ▼.  BANK  OF  CAUFOBNIA. 

Mere  Finding  of  Purchaser  Who  Verbally  Agrees  to  purchase  and 
makes  deposit  to  be  returned  should  title  prove  defective,  which 
is  so  returned,  does  not  entitle  broker  to  commission  for  sale. 

Approved  in  Shepherd-Teague  Co.  v.  Hermann,  12  Cal.  App.  398, 
401,  402,  107  Pac.  624,  reversing  judgment  for  broker's  commission; 
Mott  V.  Minor,  11  Cal.  App.  779,  106  Pac.  246,  holding  purchaser 
who  offered  in  his  own  right  to  purchase  was  not  found  by  broker; 
Northwestern  Packing  Co.  v.  Whitney,  5  Cal.  App.  110,  89  Pac 
982,  holding  broker  not  entitled  to  commission  when  no  sale  was 
negotiated;  Logan  v.  McMullen,  4  Cal.  App.  156,  87  Pac.  286,  hold- 
ing broker  not  entitled  to  commission  when  his  contract  did  not 
purport  to  employ  him  as  agent,  and  no  proof  was  offered  that 
binding  contract  was  procured;  Levy  v.  Wolf,  2  C^l.  App.  495,  84 
Pac.  315,  holding  broker  entitled  to  commission  when  he  procured 
oral  offer  on  terms  of  owner,  and  sale  was  consummated  by  an- 
other broker  after  expiration  of  his  contract;  Johnson  Bros.  v. 
Wright,  124  Iowa,  63^  99  N.  W.  103,  holding  parol  offer  to  agent 
insufficient  to  entitle  him  to  commission;  Watters  v.  Dancey,  23 
8.  D.  484,  139  Am.  St.  Rep.  1071,  122  N.  W.  431,  holding  broker 
entitled  to  no  commission  when  he  procured  contract  to  purchase 
from  himself;  Bunck  v.  Dimmick,  51  Tex  Civ.  App.  216,  111  &  W. 
780,  holding  broker  who  negotiated  mere  option  to  purchase  not 
entitled  to  commission  where  no  sale  was  made. 

Performance  by  Beal  Estate  Br<dcer  of  contract  to  find  purchaser 
or  effect  exchange.     See  note,  44  L.  B.  A.  597,  604,  607. 

Frand  and  Secret  Dealings  or  Interest  of  real  estate  brokers  as 
affecting  commissions.     See  note,  45  L.  B.  A.  46. 
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99  Cal.  35&>358,  33  Pac.  1107,  MABTEK  v.  BURNS  WINE  GO. 

To  Rescind  Contact  for  Fraud,  party  must  restore  or  offer  to 
restore  other  party  to  statu  quo. 

Distinguished  in  Maionchi  v.  Nicholini;  1  Cal.  App.  694,  82  Pae. 
1054,  holding  findings  did  not  support  judgment  for  rescission; 
Richards  v.  Farmers'  etc.  Bank,  7  Cal.  App.  393,  94  Pac.  397,  hold- 
ing in  action  to  rescind  settlement  and  release  of  partnership  for 
money  paid  by  defendants  to  plaintiff,  offer  to  restore  was  not  neces- 
sary where  complaint  asked  accounting  and  alleged  greater  sum  due. 

Wbere  Stockholder  Votes  for  Assessment  on  stock  and  pays  as- 
sesement  after  knowledge  of  fraud  in  its  sale  to  him,  he  ratifies 
fraud. 

Approved  in  Campbell  y.  Santa  Maria  Oil  etc.  Co.,  153  Cal.  284, 
95  Pac.  41,  holding  director  who  voted  for  assessment  on  stock 
estopped  to  question  validity  of  such  assessment. 

Party  Entitled  to  Rescind  Contract  must  do  so  promptly  upon 
knowledge  of  facts  entitling  him  to  rescind. 

Approved  in  Wills  v.  Porter  (Cal.),  61  Pac.  1111,  holding  delay 
for  two  years  barred  action  by  stockholders  to  recover  payments 
made  before  to  principal  stockholder. 

Disapproved  in  St.  Louis  etc.  R.  R.  Co.  v.  Richards,  23  Okl.  279, 
102  Pac.  101,  23  L.  R.  A.  (n.  s.)  1032,  holding  where  release  from 
damages  had  been  fraudulently  procured,  rescission  was  not  neces- 
sary before  bringing  action  for  damages. 

99  Oal.   369-^60,  37  Am.  St.  Bepw  66,   33  Pac.   1111,   PEOPLE  ▼. 
OUBASON. 

What  Amounts  to  an  Attempt  to  Commit  Crime.    See  note,  93 
Am.  St.  Rep.  600. 
Crime  of  Incest.    See  note,  111  Am.  St.  Rep.  21,  25. 

99  Cal.  S60->363,  87  Am.  St.  Bep.  57,  S3  Pac.  1112,  21  L.  B.  A.  751, 

EX  PABTE  aoniJ>. 

Contempt  of  Court  is  Specific  Criminal  Offense. 

Approved  in  Reymert  v.  Smith,  5  Cal.  App.  882,  90  Pac.  471, 
holding  where  contempt  was  committed  out  of  presence  of  court, 
no  step  essential  to  proper  accusation  and  plea  could  be  omitted; 
Hammond  Lumber  Co.  v.  Sailors'  Union,  167  Fed.  821,  holding  in 
contempt  proceeding  no  discovery  or  evidence  obtained  from  party 
or  witness  in  judicial  proceeding  is  admissible;  State  v.  Clancy,  30 
Mont.  195,  197,  76  Pac.  10,  11,  holding  civil  statutes  relating  to 
change  of  venue  did  not  apply  to  contempt  proceedings;  State  v. 
Sieber,  49  Qr.  10,  88  Pac.  316,  holding  proceedings  to  punish  for 
contempt  in  violating  injunction  to  restrain  interference  with  waters 
of  stream  did  not  amount  to  criminal  prosecution  and  defendant 
could  be  compelled  to  testify;  In  re  Nevitt,  117  Fed.  458,  54  C.  C. 
A.  622,  arguendo. 

Character  of  Contempt  for  Vlc^tlon  of  injunction  to  protect 
private  rights.    See  note,  13  L.  R.  A.  (n.  s.)  593. 

Constltational  Protection  Against  Being  Forced  to  furnish  evi- 
dence against  one's  self  in  a  civil  case.    See  note,  29  L.  R.  A.  821. 
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99  OwL  865-^73,  3S  Pac.  916,  BUBNB  T.  SEEVNBTT. 

Master  is  not  Liable  for  Injury  to  servant  eanaed  by  negligence 
of  another  servant  unless  such  other  was  intrusted  with  duty  which 
employer  owed  personally  to  servant. 

Approved  in  McDonald  v.  Hoffman,  10  Gal.  App.  518,  102  Pac.  674, 
holding  negligence  of  foreman  in  superintending  scaffold  was  that  of 
fellow-servant;  Bincicotti  v.  O'Brien  Contracting  Co.,  77  Conn.  620^ 
60  Atl.  116,  69  L.  B.  A.  936,  holding  master  liable  for  injury  caused 
by  defective  derrick  furnished  employees  doing  masonry  work;  South 
Baltimore  Car  Wks.  v.  Schaefer,  96  Md.  108,  94  Am.  St.  Bep.  560^ 
53  Atl.  668,  holding  master  not  liable  for  injury  to  servant  resulting 
from  insufficient  adjustment  of  machine  by  fellow-servant;  Metzler 
▼.  McKenzie,  34  Wash.  478,  76  Pac.  117,  holding  employer  not  liable 
for  negligence  of  servant  employed  to  erect  scaffolding  for  use  of 
other  servants. 

Vice-principalflbip  as  Determined  With  Beference  to  character  of  act 
causing  injury.    See  note,  54  L.  B.  A.  Ill,  141. 

Wbere  Smployees  are  to  Adjust  Appliances  with  which  they  work, 
employer  is  bound  only  to  furnish  proper  materials  for  appliances. 

Approved  in  Bridges  v.  Los  Angeles  Pacific  By.,  156  Cal.  495,  105 
Pac.  587,  25  L.  B.  A.  (n.  s.)  914,  holding  proprietor  of  electric  sta- 
tion not  liable  for  injury  to  employee  therein  by  contact  with  live 
wire,  due  to  negligence  of  fellow-servant  having  control  of  current; 
Manning  v.  App  Cons.  Gold  Min.  Co.,  149  Cal.  42,  84  Pac.  660,  hold- 
ing employer  not  responsible  for  failure  of  employee  to  properly  ad- 
just appliances  furnished  him;  Leishman  v.  Union  Iron  Works,  148 
Cal.  280,  113  Am.  St.  Bep.  243,  83  Pac.  33,  3  L.  B.  A.  (n.  s.)  500, 
holding  foundryman  not  liable  for  injury  to  molder  caused  by  negli- 
gence of  pattern-maker  in  preparing  pattern;  The  Fulton,  143  Fed. 
593,  holding  ship  not  liable  for  defect  in  sling  arising  from  daily 
use. 

Liability  to  Senraat  for  Injuries  due  to  defective  machinery  and 
appliances.    See  note,  98  Am.  St.  Bep.  291,  301,  305. 

Duty  of  Master  to  Fumlah  Safe  Appliances  as  affected  by  fact  that 
defective  appliances  are  prepared  by  fellow-servants.  See  note,  4  L. 
B.  A.  (n.  s.)  221,  222,  224. 

Usage  cannot  be  Given  in  Evidence  to  relieve  party  from  express 
stipulation  or  to  vary  contract  certain  in  its  terms. 

Approved  in  Leonhart  v.  California  Wine  Assn.,  5  Cal.  App.  24,  89 
Pac.  849,  Fish  v.  Correll,  4  Cal.  App.  524,  88  Pac.  490,  and  Stockton 
etc.  Co.  V.  California  etc.  Co.,  10  Cal.  App.  201,  101  Pac.  542,  all  hold- 
ing evidence  of  usage  inadmissible  to  vary  clear  and  certain  contract; 
Withers  v.  Moore  (Cal.),  71  Pac.  700,  holding  custom  of  port  could 
not  be  shown  to  relieve  seller  of  coal  from  payment  of  duty  on  coal 
imported  under  contract. 

Miscellaneous. — Cited  in  Burns  v.  Sennett  (Cal.),  44  Pac.  1068,  on 
another  appeal. 

99  OaL  374-380,  37  Am.  St.  Bep.  60,  83  Pac.  1122,  IN  BE  JABIES. 

Judgment  cannot  be  Collaterally  Attacked  on  ground  complaint  was 
defective  and  not  sufficient  to  entitle  plaintiff  to  relief  demanded 
and  awarded. 

Approved  in  Baldwin  v.  Foster,  157  Cal.  646,  647,  108  Pac.  716, 
holding  sufficiency  of  complaint  in  partition  not  collaterally  assailable; 
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Estate  of  McNeil,  155  Cal.  340,  344,  100  Pae.  10^9,  1090,  holding 
divorce  decree  could  not  be  collaterally  attacked  on  ground  complaint 
showed  defective  allegation  as  to  plaintifTs  residence;  Lange  v.  Su- 
perior Court,  11  Cal.  App.  4,  103  Pac.  909,  wrong  decision  as  to  suffi- 
ciency of  complaint  could  not  be  inquired  into  upon  prohibition  to 
restrain  judgment  for  contempt  in  violating  injunction;  In  re  Estate 
of  Nelson,  81  Neb.  367,  115  N.  W.  1088,  refusing  to  set  aside  divorce 
decree  on  collateral  attack  on  ground  complaint  did  not  state  cause 
of  action. 

Divorce  Decree  Regularly  Obtained  by  citizen  of  one  state  against 
nonresident  defendant  on  service  by  publication  is  valid  in  sister 
state. 

Cited  in  Haddock  ▼.  Haddock,  201  U.  S.  586,  620,  26  Sup.  Ct.  525, 
50  If.  Ed.  876,  5  Ann.  Cas.  1,  mere  domicile  within  state  of  one 
spouse  does  not  give  courts  of  that  state  jurisdiction  to  render  divorce 
decree  enforceable  in  all  other  states  against  nonappearing  nonresi- 
dent constructively  served  only. 

Judgment  of  Divorce  Rendered  in  another  state  may  be  collaterally 
impeached  by  extrinsic  evidence  showing  jurisdictional  facts  did  not 
exist. 

Approved  in  Estate  of  Hancock,  156  Cal.  807,  808,  134  Am.  St.  Rep. 
177,  106  Pac.  59,  60,  holding  void  divorce  decree  of  foreign  state  for 
lack  of  jurisdiction;  In  re  Culp,  2  Cal.  App.  80,  83  Pac.  93,  holding 
modification  of  divorce  decree  of  foreign  state  changing  custody  of 
children  could  be  collaterally  attacked  for  want  of  jurisdiction  of 
parties. 

EztraterrLtorial  Effect  of  Decree  of  Divorce.  See  note,  83  Am.  St. 
Rep.  623. 

Conflict  of  I«aw8  on  Divorce.    See  note,  59  L.  R.  A.  167,  168,  183. 

Bight  to  Contest  Validity  of  Divorce  Decree  after  death  of  one  or 
both  parties.    See  note,  57  L.  R.  A.  593. 

99  CaL  380^82,  33  Pac.  1121,  PENKET  v.  SIMMONS. 

Wliere  Evidence  is  Conflicting,  Finding  that  deed  is  not  mortgage 
will  not  be  disturbed  on  appeal. 

Approved  in  Wadleigh  v.  Phelps,  149  Cal.  638,  87  Pac.  98,  following 
rule;  Meeker  v.  Shuster  (Cal.),  47  Pac.  582,  holding  deed  was  given 
as  mortgage. 

99  Cal.  383-386,  33  Pac.  1126,  KREISS  v.  HOTALINa. 

Court  has  Discretion  to  Dismias  CauM  for  delay  of  nearly  two  years 
in  service  of  summons. 

Approved  in  Bernard  v.  Parmelee,  6  Cal.  App.  545,  92  Pac.  661, 
upholding  dismissal  for  delay  of  four  months  when  defendant  was 
prejudiced  thereby;  Castro  v.  San  Francisco  (Cal.),  35  Pac.  1035, 
upholding  dismissal  where  summons  was  not  served  for  two  years; 
Luke  V.  Bennion,  36  Utah,  67,  106  Pac.  ,714,  holding  action  in  justice's 
court  did  not  fail  merely  because  summons  was  not  served  within 
year. 

99  Cal.  386-392,  34  Pac.  71,  McDONAIJ)  v.  CONNIFF. 

Remedy  for  Improper  Assessment  of  Street  Work  is  by  appeal  to 
supervisors. 

Reaffirmed  in  Beckett  v.  Morse^  4  Cal.  App.  234,  87  Pac  410. 
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Statute  Wliich  Affects  All  XncUTidnalfl  of  class  is  general  law. 

Approved  in  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  323, 
119  Am.  St.  Rep.  199,  88  Pac.  3(^5,  8  L.  R.  A.  (n.  s.)  682,  upholding 
McEnemey  Act;  Smith  v.  State,  54  Tex.  Cr.  310,  113  S.  W.  294,  hold- 
ing statute  providing  special  mode  for  drawing  jurors  in  cities  of 
thirty  thousand  or  over  was  general  law. 

99  Oal.  392-396,  34  Pac.  103,  BOWIE  y.  GRAND  LODGE  LEGION  OF 
WEST. 

Wliere  Constltation  and  By-laws  of  mutual  benefit  association  are 
part  of  contract  with  members,  members  are  bound  by  future  changes 
in  by-laws  as  made. 

Approved  in  Ross  t.  Brotherhood  jot  America,  120  Iowa,  695,  95 
N.  W.  209,  holding  member  bound  by  definition  of  broken  leg  adopted 
after  he  became  member. 

Effect  of  Changes  in  By-laws  of  beneficial  association  as  against 
pre-existing  members.    See  note,  83  Am.  St.  Rep.  715,  716. 

99  OaL  397-401,  33  Pac.  1126,  TOWLE  y.  OABMELO  LAND  * 
GOAL  CO. 

Wliere  Subject  Matter  is  so  Described  in  contract  for  sale  of  land 
as  to  render  it  certain  upon  introduction  of  extrinsic  evidence  dis- 
closing situation  of  parties,  it  is  sufficient  to  sustain  specific  perform- 
ance. 

Approved  in  Carr  v.  Howell,  154  Cal.  377,  97  Pac.  887,  and  Howard 
V.  Adkins,  167  Ind.  189,  78  N.  E.  666,  both  following  rule;  Moayon 
v.  Moayon,  114  Ky.  8/73,  10^  Am.  St.  Rep.  303,  72  S.  W.  38,  60  L.  R. 
A.  415,  holding  conveyance  of  ''all  other  estate  owned  by  me"  con- 
tained sufficient  description. 

Contracts  by  Telegraph.    See  note,  110  Am.  St.  Rep.  761. 

99  Cal.  401-406,  33  Pac.  897,  HAEVET  ▼.  DUFFEY. 

Parties  to  Valid  Contract  must  have  assented  to  same  subject  mat- 
ter in  same  sense. 

Approved  in  Philip  Wolf  &  Co.  v.  King,  1  Cal.  App.  751,  82  Pac. 
1055,  holding  no  contract  closed  by  qualified  acceptance. 

Elgbt  to  Withdraw  Order  Oiven  Agent  before  acceptance.  See 
note,  10  L.  R.  A.  (n.  s.)  1139. 

99  CaL  407-411,  33  Pac.  1132,  ILLINOIS  TRUST  ETC.  BANK  T. 
ALVORD. 

Order  Made  Before  Judgment  in  Action  to  foreclose  mortgage  on 
railroad  making  indebtedness  contracted  by  receiver  in  another  ac- 
tion lien  prior  Ho  first  mortgage  can  be  reviewed  on  appeal  from 
judgment  and  is  not  subject  for  separate  appeal. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal. 
486,  490,  491,  493,  114  Pac.  839,  840,  841,  842,  holding  order  refusing 
to  vacate  appointment  of  receiver  not  appealable. 

99  Cal.  412-415,  33  Pac.  1128,  LEWIS  v.  WIDBER. 

Salary  of  Clerk  of  Registrar  of  Voters  of  San  Francisco  is  payable 
from  general  fund  without  regard  to  revenues  of  previous  year. 

Approved  in  Harrison  v.  Horton,  5  Cal.  App.  419,  90  Pac.  717, 
holding  mandamus  lies  to  compel  auditor  to  draw  warrant  on  general 
fund  for  salary  of  assistant  district  attorney  of  San  Francisco,  whose 
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appointment  was  by  ordinance;  Swanson  ▼.  Ottumwa,  118  Iowa,  173, 
91  N.  W.  1052,  59  L.  B.  A.  620,  upholding  contract  for  waterworks, 
bonds  for  which  were  seenreU  by  mortgage  on  works,  though  consti- 
tutional limit  of  city's  debt  was  already  reached. 

What  CanstitTiteB  "Indebtedness"  of  MnnicipaUty  within  constitu- 
tional and  statutory  restrictions.     See  note,  23  L.  B.  A.  404,  405. 

99  OaL  416-419,  37  Am.  Bt  Bep.  67,  34  Pac.  102,  BLXTMBEBG  ▼. 


Deficiency  Judgment  on  Foreclosure  is  void  when  defendant  is  non- 
resident and  is  served  by  publication  only. 

Approved  in  Chapman  v.  Pennie  (Cal.),  39  Pac.  15,  holding  action 
could  not  be  maintained  against  administrator  for  deficiency  judg- 
ment on  foreclosure,  where  decedent  mortgagor  was  nonresident  at 
time  of  foreclosure  and  service  was  by' publication. 

Though  No  Valid  Judgment  for  Deficiency  can  be  rendered  against 
nonresident  mortgagor,  such  deficiency  is  subsisting  debt  on  which 
action  may  be  brought  after  mortgage  security  is  exhausted. 

Beafilrmed  in  Boncofski  v.  Jacobsen,  36  Utah,  178,  104  Pac.  122. 

Service  of  Process  Sufficient  to  Oonstitute  due  process  of  law.  See 
note,  50  L.  B.  A.  583. 

99  CaL  419-421,  34  Pac.  104,  GIBSON  v.  SCHWABAOHEB. 

Contributory  Negligence  in  Entering  or  remaining  in  an  employ- 
ment.   See  note,  49  L.  B.  A.  34. 

"Whether  Servant  may  Awwme  Bisk  of  Dangers  created  by  master's 
negligence.    See  note,  28  L.  B.  A.  (n.  s.)  1223. 

99  Cal.  421-424,  33  Pac.  1084,  JOSHUA  HENDY  MACHINE  WOBHS 
V.  PACIFIC  CABLE  CONSTB.  CO. 

Constitutionality  of  Compulsory  Beference  in  actions  at  law.  See 
note,  13  L.  B.  A.  (n.  s.)  146. 

99  Cal.  425-428,  34  Pac.  76,  PEAB80N  v.  DBOBAZ  FISHING  CO. 

Upon  Application  to  Open  Default,  doubt  should  be  resolved  in 
favor  of  trial  on  merits. 

Approved  in  Vermont  Marble  Co.  y.  Black  (Cal.),  38  Pac.  513, 
ordering  default  to  be  opened. 

Vacation  of  Judgment  for  Negligence  or  mistake  of  attorney.  See 
note,  96  Am.  St.  Rep.  109. 

Negligence  or  Inadvertence  of  Attorney  as  ground  for  relief  from 
judgment.     See  note,  80  Am.  St.  Bep.  269. 

99  Cal.  429-430,  34  Pac.  101,  FAIBBANK8  Y.  LAMPKIN. 

Appeal  from  Order  Made  After  Final  Judgment  taxing  cost  bill  is 
not  appealable  where  amount  involved  is  less  than  three  hundred  dol- 
lars. 

Approved  in  Ertle  v.  Placer  County  (Cal.),  44  Pac.  230,  and  Randall 
V.  Duff  (Cal.),  40  Pac.  386,  both  following  rule;  Aronson  v.  Levison; 
148  Cal.  366,  83  Pac.  155,  holding  appeal  from  portion  of  judgment 
concerning  less  than  three  hundred  dollars  would  not  be  considered. 

99  Cal.  431-440,  37  Am..  St  Bep.  70,  34  Pac.  128,  EDWAEDS  v.  BAN 
JOSE  PBINTINO  &  PUB.  CO. 

Where  Libel  is  Coached  in  Covert  Ifanguage,  plaintiff  must  allege 
and  prove  libelous  sense  in  which  language  was  used. 
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Approved  in  &vin  v.  Record  Publishing  Co.,  154  Cal.  82,  97  Pae. 
22,  18  L.  R.  A.  (n.  b.)  622,  holding  complaint  properly  alleged  in- 
jnriou*  meaning  intended  by  defendant's  words;  State  v.  Sheridan, 
14  (Idaho,  2^4,  93  Pae.  069,  15  L.  R.  A.  (n.  i.)  497,  holding  alleged 
libelous  words  should  be  construed  in  popular  sense  unless  it  affirma- 
tively appeared  they  were  understood  in  some  other  sense. 

Belief  of  Editor  In  Trutli  of  Obarges  against  citizen  is  not  ground 
for  mitigation  of  damages  unless  based  on  information  from  reliable 
source. 

Approved  in  Davis  t.  Hearst,  160  Cal.  182,  116  Pae.  547,  holding 
where  alleged  libelous  publication  asserted  existence  of  rumors  re- 
flecting on  plaintiff,  evidence  of  existence  and  character  of  rumors  is 
Inadmissible  in  mitigation  of  compensatory  damages;  Times  v.  Times- 
Mirror,  151  Cal.  26,  89  Pae.  1107,  holding  allegation  there  were  rumors 
of  matters  set  up  in  plea  in  mitigation  of  damages  was  insufficient; 
Hess  V.  Gansz,  90  Mo.  App.  445,  holding  general  rumor  of  truth  of 
libel  could  be  given  in  evidence  in  mitigation. 

Ubarty  of  Press  is  No  Greater  than  liberty  of  ordinary  speech. 

Approved  in  Morse  v.  Times  etc.  Printing  Co.,  124  Iowa,  724,  100 
N.  W.  S^S,  following  rule.  , 

In  Fixing  Damages  for  Llb^  defendant  is  entitled  to  instruction 
that  jury  may  consider  previous  character  of  plaintiff  as  they  may 
believe  it  to  be  from  evidence. 

Approved  in  Davis  v.  Hearst,  160  Cal.  186,  116  Pae.  548,  holding 
affirmative  evidence  of  plaintiff's  good  reputation  in  advance  of  attack 
thereon  is  inadmissible  in  action  for  libel. 

What  Words  are  Libelous  Per  8e.    See  note,  115  Am.  St.  Rep.  808. 

What  Libelotis  Statements  are  Priyileged.  See  note,  104  Am.  St. 
Rep.  137. 

Libel  by  Oharglng  Raising  or  Disbursing  of  campaign  funds.  See 
note,  2  L.  R.  A.  (n.  s.)  691. 

Facts  of  Wliich  Conrt  will  take  judicial  notice.  See  note,  124  Am. 
St.  Rep.  45. 

09  Oal.  440-442,  34  Pae.  105,  PEOPLE  ▼.  WONG  AH  LEONO. 

Defendant  in  Criminal  Action  who  testifies  in  his  own  behalf  can 
be  cross-examined  only  as  to  matters  to  which  he  testifies  in  chief. 
Reaffirmed  in  People  v.  Smith,  9  CaL  App.  648,  99  Pae.  1113. 

09  Cal.  449-452,  84  Pae.  77,  ESTATE  OF  SMITH. 

Court  Should  Set  Aside  Homestead  to  widow  regardless  of  fact  it 
may  be  worth  more  than  five  thousand  dollars. 

Reaffirmed  in  Estate  of  Hessler,  2  Cof.  Prob.  359. 

90  Cal.  443-448,  34  Pae.  87,  FEESHOUB  Y.  HIHN. 

Where  Only  One  Line  of  a  Road  is  described  as  to  course  and  dis- 
tance, it  will  be  deemed  to  be  center  line. 

Reaffirmed  in  Graham  v.  Bailard,  157  Cal.  101,  106  Pae.  217. 

Under  Act  of  March  31,  1876,  Five  Years'  Use  of  road  by  public 
preceding  passage  of  act  constituted  it  public  highway. 

Approved  in  Juliaetta  v.  Smith,  12  Idaho,  294,  85  Pae.  925,  holding 
five  years'  use  and  work  of  road  constituted  it  public  highway. 

Right  to  Recover  Penalty  for  Obstruction  of  highway  given  by 
Political  Code  extends  only  to  highway  established  in  manner  pre- 
scribed by  law,  and  not  to  one  established  merely  by  user. 
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Approved  in  Meservey  v.  Sulliford,  14  Idaho,  141,  156,  93  Pac.  782, 
788,  holding  section  960,  Revised  Statutes  of  1887,  did  not  apply  to 
highways  established  by  user. 

Road  Qyeneer  may  Bring  Actlott  to  abate  obstruction  in  highway 
as  nuisance. 

Reaffirmed  in  Meservey  v.  Gulliford,  14  Idaho,  142,  93  Pac.  783. 

99  Oal.  452-455,  34  Pac.  106,  KIESSia  ▼.  ALLSPAUGH. 

Statute  Making  Void  Building  Contract  for  over  one  thousand  dol- 
lars not  filed  with  recorder  will  not  be  extended  to  contract  not  falling 
strictly  within  the  letter. 

Approved  in  Los  Angeles  P.  B.  Co.  v.  Higgins,  8  Cal.  App.  518,  97 
Pac.  416,  holding  failure  to  file  contract  rendered  it  void  only  as  lim- 
itation on  liability  of  owner. 

99  OaL  456-461,  34  Pac.  96^  PEOPLE  T.  NOTO  LUMBER  GO. 

Action  by  State  to  Cancel  Patent  for  fraud  is  governed  as  to  lim- 
itations by  section  538,  Code  of  Civil  Procedure. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  605,  86  Pac.  842,  holding 
action  by  state  is  governed  as  to  place  of  trial  by  provisions  of  code; 
Murphy  v.  Crowley  (Cal.),  70  Pac.  1026,  holding  action  to  cancel  deed 
on  ground  of  fraud  was  barred  in  three  years. 

99  Cal.  462-472,  34  Pac.  84,  SMITH  ▼.  OOOIDENTAL  ETC.  STEAM- 
SHIP 00. 

In  Negligence  Case  It  U  Sufficient  for  plaintiff  to  show  in  first 
instance  that  injury  resulted  from  negligence  of  defendant. 

Reaffirmed  in  Wistrom  v.  Redlick  Bros.,  6  Cal.  App.  675,  92  Pac. 
1049,  and  Matthews  v.  Bull  (Cal.),  47  Pac.  774. 

Beleaee  from  Damages  for  Injnries  may  be  avoided  when  obtained 
under  misunderstanding  of  its  purpose. 

Approved  in  Rauen  v.  Prudential  Ins.  Co.  of  Am.,  129  Iowa,  736, 

106  N.  W.  202,  holding  void  release  from  insurance  policy  to  which 
there  was  no  defense,  given  upon  representation  that  it  was  receipt 
for  part  payment. 

Distinguished  in  Koffman  v.  Southwest  Missouri  Electric  Ry.  Co., 
95  Mo.  App.  473,  68  S.  W.  216,  holding  party  could  not  recover  in 
legal  action  on  verbal  contract  relative  to  same  subject  matter  con- 
tained in  written  one  signed  by  him  on  proof  he  was  misled  as  to 
contents  of  latter;  Mensforth  v.  Chicago  Brass  Co.,  142  Wis.  550,  135 
Am.  St.  Rep.  1084,  126  N.  W.  42,  upholding  verdict  release  was  pro- 
cured by  fraud. 

99  Cal  472-476,  84  Pac.  108,  IN  BE  BLYTHE. 

Judgmfiot  iB  InadmlBslble  as  Evidence  of  facts  therein  recited  un- 
til time  for  appeal  has  expired. 

Approved  in  Nolan  v.  Fidelity  &  Deposit  Co.,  2  Cal.  App.  4,  82 
Pac.  1120,  following  rule;  Kern  Valley  Bank  v.  Koehn,  157  Cal.  240, 

107  Pac.  112,  holding  order  denying  motion  to  vacate  prior  writ  of 
attachment,  which  was  not  shown  to  have  become  final,  could  not  be 
considered  on  appeal  from  order  refusing  to  dissolve  subsequent  writ 
in  same  action;  Fresno  Milling  Co.  v.  Fresno  Canal  etc.  Co.  (Cal.), 
36  Pac.  414,  holding  judgment  could  not  be  pleaded  in  bar  pending 
appeal  therefrom;  Estate  of  Benton,  3  Cof.  Prob.  122,  holding  probate 
of  will  not  final  until  time  to  contest  has  expired. 
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Disapproved  in  Rodney  v.  Gibbs,  184  Mo.  13,  82  S.  W.  190,  holding 
judgment  operated  aa  estoppel,  though  appeal  waa  pending  without 
supersedeas  bond  having  been  given. 

Effect  of  Statute  of  Limitations  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Bep.  73. 

99  OaL  481-486,  34  Pac  116,  TOWNSSNB  ▼.  BBIOOS. 

Ezpulflion  of  Tregpaaaar.    See  note,  93  Am.  St.  Bep.  258. 

Bight  to  Use  Deadly  Weapon  in  resisting  trespass.  See  note,  22  L. 
B.  A.  (n.  8.)  726. 

99  OaL  488-490,  34  Pac  80,  BOEBLINO  SONS  OO.  ▼.  BBAB  VALLEY 
IBB.  OO. 

To  Sapport  Lien  of  Materialman,  materials  must  have  been  hy 
express  terms  of  contract  furnished  for  building  on  which  lien  is 
claimed. 

Approved  in  Tabor-Pierce  Lumber  Co.  t.  International  Trust  Co., 
19  Colo.  App.  112,  75  Pac.  151,  holding  materialman  not  entitled  to 
lien  when  he  failed  to  show  that  he  knew  materials  furnished  were 
to  be  used  in  building  on  which  lien  was  claimed;  Ashford  v.  Iowa 
ft  Minn.  Lumber  Co.,  81  Neb.  564,  116  N.  W.  273,  holding  lien  not 
acquired  when  materials  were  not  used  in  construction  of  building. 

99  OaL  493-497,  32  Pac.  310,  BtJBBBIDaE  v.  LEMMEBT. 

Concurrent  Agreement  of  Mortgagor 'to  pay  taxes  assessed  or  mort- 
gage renders  note  and  mortgage  void  as  to  payment  of  interest  speci- 
fied therein. 

Approved  in  Daw  v.  Niles  (Cal.),  33  Pac.  1115,  holding  parol 
evidence  admissible  to  show  concurrent  agreement  of  mortgagor  to 
pay  taxes  assessed  on  mortgage. 

99  CaL  497--503,  34  Pac.  80,  SAM  YUEN  ▼.  McMANN. 

When  Appeal  and  Undertaldng  to  Stay  Execution  are  perfected, 
it  is  duty  of  sheriff  to  release  from  levy  property  taken  on  execution, 
regardless  of  question  of  sufficiency  of  sureties. 

Distinguished  in  Maze  v.  Langford,  16  Cal.  App.  746,  117  Pac.  930, 
holding  undertaking  to  stay  execution  was  ineffectual  when  sureties 
failed  to  make  affidavit  they  were  householders  or  freeholders  in  state; 
Anderson  v.  Phegley,  54  Or.  105,  102  Pac.  604,  holding  appeal  operated 
as  supersedeas  from  date  of  service  and  filing. 

Acts  for  Which  Sureties  on. Official  Bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  543. 

99  Oal.  511-^16,  34  Pac.  109,  VON  SCHMIDT  ▼.  WIDBEB. 

court  is  Tribunal  Presided  Over  by  one  or  more  judges,  for  exercise 
of  such  judicial  power  as  has  been  conferred  upon  it  by  law. 

Approved  in  Fleming  v.  Hance,  153  Cal.  167,  94  Pac.  622,  holding 
attorney  for  police  court  was  not  part  of  court. 

It  is  Essential  That  Order  of  Court  be  made  matter  of  record  in 
order  there  may  be  no  uncertainty. 

Approved  in  Ex  parte  Monckros  Von  Vetsera,  7  Cal.  App.  139,  93 
Pac.  1037,  holding  appellate  court  could  vacate  oral  order  not  entered 
on  minutes. 

Entry  or  Becord  Necessary  to  Complete  Judgment  or  order.  See 
note,  28  L.  B.  A.  622. 
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99  Cal.  51&-523,  33  Pac.  1082,  PARTBIDaE  ▼.  LUOAS. 

Besolation  of  Intention  to  Macadamize  Street  does  not  inelude  rock 
gutterways. 

Approved  in  Pacific  Paving  Co.  v.  Verso,  12  Cal.  App.  367,  107  Pac. 
592,  holding  resolution  of  intention  insufficient  to  support  assessment 
for  work  donej  Jones  v.  Plummer,  137  Mo.  App.  343,  118  S.  W.  Ill, 
holding  street  was  macadamized  in  accord  with  resolution;  Healey  v. 
Anglo-Californian  Bk.,  Ltd.,  5  Cal.  App.  2S3,  90  Pac.  56,  arguendo. 

Street  AjsseaBOMnt  is  Void  if  it  includes  cost  of  work  not  legally 
chargeable  to  property  assessed. 

Distinguished  in  Bates  v.  Hadamson,  2  Cal.  App.  578,  84  Pac.  53, 
upholding  assessment  when  error  was  in  rate  per  front  foot,  and 
no  appeal  to  council  was  taken. 

Saperiorlty  of  Iiien  of  Local  Assessment  over  prior  lien.  See  note; 
35  L.  R.  A.  375. 

99  Cal.  52a-626^  34  Pac  83,  OBD  t.  OBB. 

Declarations  or  Acts  of  Grantor  made  or  done  after  delivery  of 
deed  are  not  admissible  to  disparage  it. 

Reaffirmed  in  Bollinger  v.  Bollinger,  154  Cal.  705,  99  Pac.  200,  and 
Gulf  Red  Cedar  Oo.  y.  Crenshaw,  169  Ala.  614,  53  So.  814. 

99  Cal.  526-^36,  37  Am.  St.  Bep.  78,  34  Pac.  227,  21  L.  B.  A.  765, 
IN  BE  SHOBTBIDaE. 

Pablication  of  True  Beport  of  Evidence  during  trial  cannot  be  said 
to  embarrass  or  obstruct  administration  of  justice. 

Approved  in  Ex  parte  Foster,  44  Tex.  Cr.  426,  100  Am.  St.  Bep. 
866,  71  S.  W.  595,  60  L.  B.  A.  631,  holding  trial  judge  could  not  pro- 
hibit publication  of  evidence  given  at  murder  trial,  involving  no 
question  of  obscenity. 

Facts  on  Whicli  Superior  Court  based  judgment  of  contempt  re- 
viewed on  certiorari  and  held  insufficient  for  exercise  of  its  jurisdic- 
tion. 

Distinguished  in  Hogan  v.  Superior  Court,  16  Cal.  App.  789,  792, 
117  Pac.  950,  951,  holding  question  whether  evidence  was  sufficient 
to  justify  verdict  on  trial  of  misdemeanor  in  justice's  court  could  not 
be  reviewed  on  application  for  writ  of  prohibition. 

Court  has  Inlierent  Power  to  Punish  as  contempt  any  act  which 
tends  to  impede,  embarrass,  or  obstruct  court  in  discharge  of  duties. 

Approved  in  Lamberson  v.  Superior  Court,  151  Cal.  461,  91  Pac. 
101,  11  L.  B.  A.  (n.  8.)  619,  holding  court  could  punish  as  contempt 
filing  of  contemptuous  affidavits;  In  re  Hanson,  80  Kan.  786,  105 
Pac.  695,  holding  probate  court  had  power  to  punish  witness  for  con- 
tempt in  refusing  to  answer  pertinent  question;  State  v.  Thomas, 
74  Kan.  366,  86  Pac.  501,  holding  penalty  for  contempt  in  violating 
injunctions  in  liquor  cases  did  not  trench  on  inherent  power  of  court 
to  punish  for  contempt;  Chicago  etc.  By.  Co.  v.  Gildersleeve,  219  Mo. 
180,  118  S.  W.  89,  holding  circuit  court  had  inherent  power  to  punish 
for  contempt;  State  v.  Shepard,  177  Mo.  235,  99  Am.  St.  Bep.  624, 
76  S.  W.  88,  holding  supreme  court  had  summary  power  to  punish  for 
constructive  contempt. 

Power  to  Punish  for  Contempt    See  note,  99  Am.  St.  Bep.  676. 

Courts,  Tribunals  and  Persons  authorized  to  punish  contempts.  See 
note,  117  Am.  St.  Bep.  951^  961. 

n  Gal.  Notes— S9 
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IiegiBlatlve  Power  to  Abridge  Power  of  eonrU  to  panisli  for  eon- 
tempt.    See  note,  36  L.  R.  A.  256. 

Under  Plea  of  Liberty  of  Press,  newspaper  cannot  interfere  with 
course  of  justice  during  trial. 

Reaffirmed  in  In  re  Egan,  24  S.  D.  834,  123  N.  W.  492. 

Contempt  of  Court  by  Libelous  newspaper  publications     See  note, 

100  Am.  St.  Rep.  871. 

99  Cal.  636-^638,  34  Pac.  222,  HOPPE  T.  HOPPE. 

Object  of  Supersedeas  is  to  Stay  Proceedings  in  trial  court  upon 
judgment  appealed  from  and  suspend  enforcement  pending  appeal. 

Approved  in  McAneny  y.  Superior  Court,  150  Cal.  9,  87  Pae.  1022, 
holding  prohibition  did  not  lie  when  supersedeas  was  proper  remedy. 

99  Cal.  53a-646,  84  Pac.  224,  8AKTA  AKA  v.  HABLIK. 

In  Action  to  Condemn  Land  for  street,  necessity  for  street  need  not 
be  proven. 

Approved  in  Laguna  Drain.  District  v.  Charles  Martin  Co.,  5  Cal. 
App.  174,  89  Pac.  996,  holding  determination  by  trustees  of  drainage 
district  as  to  necessity  for  draining  district  is  final  and  not  subject  to 
review  in  condemnation  proceeding;  Grafton  v.  St.  Paul  etc.  R.  R^  Co., 
16  N.  D.  317,  113  N.  W.  600,  22  L.  R.  A.  (n.  s.)  1,  holding  public  neces- 
sity for  crossing  need  not  be  alleged  in  action  to  condemn  right  of 
way  therefor.       ^ 

In  Condemnation  Suit  Witness  cannot  give  opinion  as  to  market 
value  of  property  for  particular  use,  but  must  state  market  value  in 
view  of  any  use  to  which  adapted. 

Approved  in  Sacramento  etc.  R.  R.  Co.  v.  Heilbron,  156  CaL  411, 
412,  104  Pac.  961,  following  rule;  Los  Angeles  v.  KerckhofF-Cuzner  Co., 
15  Oal.  App.  678,  115  Pac.  655,  holding  speculative  inquiries  as  to  pos- 
sible future  use  was  inadmissible  on  queetion  of  value;  Guyandot 
Valley  Ry.  Oo.  v.  Buskirk,  57  W.  Va.  430,  110  Am.  St.  Rep.  785,  50 
S.  £}.  526,  holding  availability  of  land  tor  all  purposes  for  which  it 
might  be  used  should  be  considered  in  fixing  market  value  in  con- 
demnation suit;  Coats  v.  Atchison  etc.  Ry.  Co.,  1  Cal.  Appw  446,  82 
Pac.  642,  arguendo. 

Evidence  of  Special  Value  of  Property  taken  for  public  use.  See 
note,  124  Am.  St.  Rep.  537. 

Specisl  Value  of  Property  for  Purpose  as  element  of  compensation 
on  condemnation.    See  note,  11  L.  R.  A.  (n.  s.)  999. 

Compensation  Allowable  on  Condemnation  as  affected  by  adapta- 
bility of  property  for  uses  other  than  to  which  it  is  put.  See  note, 
15  L.  R.  A.  (n.  s.)  6^. 

Great  Latitude  Should  be  Allowed  in  cross-examination  for  purpose 
of  testing  knowledge,  judgment,  or  bias  of  witness. 

Approved  in  Central  Pacific  Ry.  Co.  v.  Feldman,  152  Cal.  311,  92 
Pae.  852,  holding  witness  who  testified  as  to  market  value  could  be 
asked  on  cross-examination  as  to  his  knowledge  of  assessed  value. 

Existence  of  PubUc  Use  as  Question  for  courts.  See  note,  88  Am. 
St.  Rep.  936. 

Judicial  Power  GTer  Eminent  Domain*  See  note,  22  L.  R  A.  (n.  s.) 
86,  112,  113,  117. 
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99  Cal.  646-^49,  34  Pac.  113,  CAMPBELL  ▼.  FBEEMAN. 

Wh»n  Title  la  Givea  to  Secure  Loan,  resulting  trust  is  created,  and 
also  deed  conveying  title  becomee  mortgage. 

Approved  in  Windt  v.  Covert,  152  Gel.  353,  93  Pac.  68,  and  Borrow 
V.  Borrow,  34  Wash.  688,  76  Pac.  306,  both  following  rule;  Bothen- 
buseh  V.  Hebel,  11  Cal.  App.  694,  106  Pac.  120,  holding  resulting  trust 
was  created  where  payment  was  mad«  by  one  person  and  title  taken 
by  another;  Wagg  v.  Herbert,  19  Okl.  562^  92  Pac.  264,  holding  where 
evidence  disclosed  fraud  in  purchaae  by  mortgagee  of  mortgaged  prop- 
erty, deed  wee  in  e<iuity  mortgage;  Hall  v.  O'Connell,  52  Or.  168,  169, 
95  Pac  719,  holding  where  purchaser  of  land  had  vendor  transfer  title 
directly  to  party  lending  him  purchase  money,  grantee  became  trustee 
of  title  for  purchaser. 

Equity  Looks  Beyond  Forms  of  Transaction  and  shapes  judgment  so 
as  to  carry  out  purposes  of  parties. 

Approved  in  De  Leonis  v.  Hammel,  1  Gal.  App.  394,  82  Pac.  351,  up- 
holding complaint  in  suit  to  quiet  title  of  holder  of  equitable  interest. 

99  Cal.  649-652,  34  Pac.  114,  COLE  v.  WILCOX. 

Granting  of  New  Trial  on  Ground  Decision  was  not  supported  by  evi- 
dence will  not  be  reversed  unless  discretion  of  court  was  abused. 

Approved  in  Colon  v.  Tosetti,  14  Cal.  App.  694,  113  Piac«  365,  Crouse- 
Prouty  V.  Bogers,  13  Cal.  App.  562,  110  Pac.  142,  and  Eidinger  v.  Sig- 
wart,  13  Cal.  App.  677,  110  Pac  525,  all  holding  discretion  not  abused 
in  granting  new  trial. 

Court  has  Discretion  to  Bellere  Party  from  failure  to  secure  adtii- 
tional  tinte  in  which  to  serve  proposed  statement  on  motion  for  new 
trial. 

Approved  in  Utah-Nevada  Co.  v.  De  Lamar,  9  Oal.  App.  761,  100 
Pac.  885,  holding  attorney  properly  relieved  from  default  in  failing 
to  prepare  statement;  Sherman  v.  Southern  Pac.  Co.,  31.Nev.  289,  102 
Pac.  258,  holding  attorney  properly  relieved  from  failure  to  obtain 
extension  of  time  to  naove  for  new  trial. 

Objection  to  New  Trial  Statement  that  it  was  not  served  in  time 
should  point  out  basis  or  grounds  of  objection. 

Approved  in  Perry  v.  Noonan  Loan  Co.,  1  Oal.  App.  611,  82  Pac.  624, 
holding  objection  that  statement  was  not  presented  in  time  was  in- 
effective when  no  reason  was  specified  in  support  of  objection. 

99  CaL  664-663,  84  Pac.  239,  WOODWABD  ▼.  FBUITVALE  8AKI- 
TABY  DISTBICT. 

Acts  of  Officers  of  Sanitary  District  performed  before  canvassing 
of  votes  for  their  election  cannot  be  questioned  in  collateral  proceed- 
ing by  taxpayer  to  test  validity  of  organization  of  district. 

Approved  in  State  v.  Butte,  41  Mont.  385,  lOO  Pac.  712,  holding  acts 
of  one  actually  in  possession  of  office  under  color  of  title  could  not 
be  impeached  in  suit  to  which  he  was  not  party. 

That  Sanitary  District  cannot  Include  territory  of  incorporated  town 
intimated. 

Criticised  in  Petition  of  East  Fruitvale  Sanitary  District,  158  Cal. 
458,  111  Pac.  370,  arguendo. 

Boards  or  Bodies  to  Which  Power  of  taxation  delegable.  See  note, 
15  L.  B.  A.  (n.  s.)  6^ 
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99  Cal.  564-570,  34  Pac  231,  PEOPLE  ▼.  aBEEN. 

Order  Limiting  Counsel  for  Defendant  charged  with  felonj  to  one 
hour  is  abuse  of  discretion  where  trial  occupied  five  days. 

Approved  in  People  t.  Fernandez,  4  Cal.  App.  321,  322,  326,  87  Pac. 
1114,  1116,  ordering  new  trial  where  time  for  argument  of  defense  was 
undulj  limited;  Beagan  v.  St.  Louis  Transit  Co.,  180  Mo.  140,  79  S. 
W.  444,  State  v.  Bogoway,  45  Or.  613,  81  Pac.  235,  and  State  v.  Majo, 
42  Wash.  549,  85  Pac.  254,  all  holding  time  for  argument  unduly  lim- 
ited. 

Bight  to  Limit  Time  of  Argument  of  counsel  for  accused.  See  note, 
25  L.  B.  A.  (n.  s.)  1034. 

It  is  not  Beversihle  Error' to  Befuse  to  adnkinister  special  oath  to 
Chinese  witness. 

Approved  in  Curtis  t.  Lehmann,  115  La.  46,  38  So.  889,  holding 
judge  had  dieeretion  to  refuse  to  administer  special  oath. 

Miscellaneous. — Cited  in  People  v.  Larsen  (Cal.),  34  Pac.  516. 

99  Cal.  574-^676,  34  Pac.  238,  PEOPLE  ▼.  KOENINO. 

No  Inference  of  Onilt  of  Accused  can  be  drawn  from  fact  he  was  in 
saloon  where  crime  was  committed  on  evening  of  commission. 

Approved  in  People  v.  Sciaroni,  4  Cal.  App.  700,  89  Pac.  134,  holding 
evidence  of  opportunity  to  commit  crime  could  not  be  accepted  as  evi- 
dence of  guilt. 

Conylction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Bep. 
165. 

99  Cal.  677-579,  34  Pac.  237,  PEOPLE  ▼.  ETTINO. 

Name  of  District  Attorney  may  be  Signed  to  indictment  by  his  dep* 
uty. 

Approved  in  State  v.  Guglielmo,  46  Or.  261,  79  Pac.  582,  69  L.  B. 
A.  466,  upholding  information  prepared  and  filed  by  deputy  district 
attorney. 

Unexplained  Possession  of  Stolen  Property  by  defendant  is  circum- 
stance tending  to  show  guilt. 

Approved  in  People  v.  Gibson,  16  Oal.  App.  350,  116  Pac.  989,  fol- 
lowing rule;  People  v.  King,  8  Cal.  App.  332,  96  Pac.  918,  People  v. 
Horton,  7  Cal.  App.  36,  93  Pac.  382,  and  People  v.  Peltln,  1  Cal.  App. 
615,  82  Pac.  981,  all  approving  instruction  in  regard  to  possession  of 
stolen  property  by  defendant. 

Court  will  Take  Judicial  Notice  of  county  seat. 

Beaffirmed  in  State  v.  Buralli,  27  Nev.  48,  71  Pac  533,  following 
rule. 

Judicial  Notice  of  Localities  and  Boundaries.    See  note,  82  Am.  St. 

Bep.  443. 

99  Cal.  579-583,  34  Pac.  326,  VEBMONT  MABBLE  CO.  ▼.  SUPEBIOB 
COUBT. 

Staying  of  Execution  Otherwise  than  by  statutory  proceedings.  See 
note,  127  Am.  St.  Bep.  712. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under  final 
process.    See  note,  30  L.  B.  A.  124. 

99  Oal.  583-687,  34  Pac.  324,  WELLS  ▼.  MANTES. 

Prior  Actual  Appropriation  of  Water  gives  valid  right  thereto  as 
against  later  appropriator  who  complies  with  code  rules  for  appropria- 
tion. 
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Approved  in  Duckworth  v.  Watsonville  Water  ft  Light  Co.,  158  Cal. 
211,  110  Pac.  930,  Lower  Tnle  River  Ditch  Co.  v.  Angiola  Water  Co., 
149  Cal.  499,  86  Pac.  1082,  Nielson  v.  Parker,  19  Idaho,  731,  115  Pac. 
489,  Bean  v.  Morris,  159  Fed.  653,  86  C.  C.  A.  519,  and  Morris  v.  Bean, 
146  Fed.  428,  all  following  rule;  Sand  Point  etc.  Co.  v.  Panhandle  De- 
velopment Co.,   11  Idaho,  413,  83  Pac.  349,  arguendo. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  669. 

99  OaL  587-693,  34  Pac.  331,  FULTON  y.  JAK8EN. 

Payment  of  Part  of  Purchase  Price  of  land  and  use  for  cutting 
wood  for  family  use  held  not  such  part  performance  as  to  warrant 
enforcement  of  oral  contract  to  sell  land. 

Approved  in  Davis  v.  Judson,  159  Cal.  132,  113  Pac.  152,  holding 
character  of  possession  insufficient  to  wacjrftnt  enforcement  of  oral 
contract  to  sell  land;  Cooley  v.  Miller  ft  Lux,  156  Cal.  514,  105  Pac. 
982,  holding  payment  of  purchase  price  without  possession  did  not  war- 
rant enforcement  of  parol  contract  to  sell  land;  Blakely  v.  Sumner,  62 
Wash.  210,  113  Pac.  258,  holding  permitting  another  to  cut  wood  on 
land  was  not  such  act  of  possession  by  purchaser  as  would  take  parol 
contract  to  convey  from  statute  of  frauds;  Chamberlain  v.  Abrams, 
36  Wash.  592,  79  Pac.  206,  holding  payment  of  purchase  price  did  not 
take  parol  contract  to  convey  land  from  statute  of  frauds. 

Where  Purchase  Money  ia  Advanced  by  one  party  and  title  taken 
by  another,  who  promises  to  convey  to  former,  resulting  trust  is  ere* 
ated. 

Approved  in  Levy  v.  Ryland,  32  Nev.  466,  468,  470,  109  Pac.  907, 
908,  following  rule;  Moultrie  v.  Wright,  154  Cal.  523,  526,  98  Pac. 
259,  260,  holding  where  one  paid  half  of  purchase  price  and  took 
whole  title,  trust  to  extent  of  one-half  resulted  in  favor  of  another 
who  paid  remaining  half  of  price. 

99  CaL  593-n598,  32  Pac.  581,  34  Pac  329,  COUNTT  OF  LOS  AN- 
GELES  Y.  BALLERINO. 

County  may  Sue  in  Its  Own  Name  for  delinquent  taxes. 

Cited  in  Los  Angeles  v.  Glaseell,  4  Cal.  App.  47,  87  Pac.  242,  uphold- 
ing complaint  by  city  to  recover  municipal  taxes;  dissenting  opinion, 
William  Ede  Co.  v.  Heywood,  153  Cal.  620,  621,  96  Pac.  83,  22  L.  R. 
A.  (n.  s.)  562,  arguendo. 

Owner  Who  Seeks  to  Enjoin  Collection  of  tax  on  ground  it  is  exor- 
bitant must  tender  or  offer  to  pay  whatever  taxes  may  be  found  justly 
due. 

Approved  in  Western  Union  Tel.  Co.  v.  State,  190  IT.  S.  427,  23  Sop. 
Ot.  730,  47  L.  Ed.  1122,  following  rule;  Sound  Investment  Co.  v.  Bel- 
lingham  Bay  Land  Co.,  45  Wash.  644,  88  Pac.  1120,  holding  in  tax 
foreclosure  proceeding  tender  of  taxes  by  defendant  was  insufficient. 

Distinguished  in  Hotchkise  v.  Hansberger,  15  Cal.  App.  610,  115 
Pac.  960,  holding  payment  of  taxes  under  void  tax  deeds  not  essential 
as  condition  to  quieting  title. 

99  CaL  602-603,  34  Pac.  325,  ANTHONY  ▼.  OBAND. 

Where  Appeal  was  Dismissed  Without  Prejudice,  another  appeal 
should  not  be  dismissed  on  ground  prior  appeal  was  pending. 

Approved  in  Jackson  v.  Barrett,  12  Idaho,  467,  86  Pac.  271,  holding 
second  appeal  could  be  filed  regardless  of  whether  remittitur  had  been 
filed  in  trial  court  when  first  appeal  was  dismissed  without  prejudice. 
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99  OaL  604-«06,  34  Pac.  337,  BANK  OF  SHASTA  v.  BQTD. 

Mortgagor  of  Property  to  Corporation  as  such  is  estopped  to  deny 
its  corporate  existence. 

Approved  in  Citizens'  Bank  r.  Jonee,  117  Wis.  454,  94  N.  W.  332, 
following  rule;  Johnson  v.  Mason  Lodge,  106  E7.  846,  51  S.  W.  621, 
and  Toledo  Computing  Scale  Co.  v.  Young,  16  Idaho,  191,  101  Pac.  258, 
both  holding  party  doing  business  with  corporation  in  corporate  name 
estopped  to  deny  its  existence  as  such. 

In  Action  on  Note  Payable  to  Plaintiff,  his  ownership  need  not  be 
alleged. 

Approved  in  Qraham  v.  Light,  4  Cal.  App.  401,  88  Pac.  373,  and 
Berry  v.  Barton,  12  Okl.  247,  71  Pac.  1082,  66  L.  B.  A.  513,  both  fol- 
lowing rule;  dissenting  opinion  in  McGuffin  v.  Coyle,  16  Okl.  702,  86 
Pac.  968,  6  L.  B.  A.  (n.  s.)  524,  majority  holding  note  void  as  against 
public  policy. 

atiam  Pleading!.    See  note,  113  Am.  St.  Bep.    651. 

Bniliciency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.    See  note,  66  L.  B.  A.  550. 

99  CaL  607-612,  34  Pac.  342,  HABBALSON  ▼.  BABBETT. 

Granting  of  New  Trial  on  Oronnd  of  newly  discovered  evidence  is 
largely  discretionary. 

Approved  in  Bockwell  v.  Italian-Swiss  Colony,  10  Cal.  App.  636, 
103  Pac.  164,  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  803,  103 
Pac.  1000,  Estate  of  Dolbeer,  153  Cal.  664,  96  Pac.  271,  O'Conor  v. 
Clarke  (Cal.),  44  Pac.  483,  and  Linforth  v.  S.  F.  Gas  &  Electric  Co.,  156 
Cal.  67,  103  Pac.  324,  all  following  rule. 

Becovery  Back  of  Voluntary  Payment  See  note,  94  Am.  St.  Bep. 
423. 

99  Cal.  612-617,  37  Am.  St.  Bep.  87,  34  Pac.  335,  HUNT  ▼.  WABD. 

Liability  of  Stockholders  on  Note  of  corporation  is  liability  created 
by  law  and  is  barred  in  three  years. 

Approved  in  Foreign  Mines  Development  Co.  ▼.  Boyes,  180  Fed.  596, 
following  rule;  McEee  v.  Title  Ins.  etc.  Co.,  159  Cal.  215,  113  Pac. 
143,  holding  stockholder's  liability  on  bonds  barred  three  years  from 
issue;  King  v.  Armstrong,  9  Cal.  App.  371,  99  Pac.  528,  holding  action 
by  receiver  of  insolvent  bank  of  sister  state  brought  to  enforce  assess- 
ment against  stockholder  in  this  state  was  barred  in  three  years; 
O'Neill  V.  Quarnstrom,  6  Cal.  App.  472,  92  Pac.  392,  holding  stock- 
holder's liability  barred  in  three  years;  Dart  v.  Hughes,  49  Colo.  474, 
109  Pac.  955,  holding  limitations  begin  to  run  against  liability  of 
officers  of  corporation  arising  on  failure  to  file  report  sixty  days  after 
such  failure. 

Statute  of  Limitations  in  Actions  Against  Oorporate  officers  and 
stockholders.     See  note,  96  Am.  St.  Rep.  973,  974,  983. 

Time  of  Accmal  of  Bight  of  Action  as  to  stockholder's  liability. 
See  note,  10  L.  B.  A.  (n.  s'.)  903. 

Wbether  Liability  be  Absolute  or  Ck)ntingent,  it  is  created  by  con- 
summation of  contract,  act,  or  omission  by  which  liability  is  incurred. 

Approved  in  First  Nat.  Bank  v.  Consolidated  Lumber  Co.,  16  Cal.  ^ 
App.  269,  116  Pac.  680,  holding  liability  incurred  by  corporation  in 
transferring  note  payable  to  it  and  gpiaran teeing  payment  was  absolute 
and  not  contingent,  though  right  to  enforce  it  depended  on  default  of 
maker. 
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99  Oal  617-620,  84  Pac.  333»  BSED  v.  HOBTOK. 

Plaintiff  mnat  BecoYW,  if  at  All,  on  cause  of  action  set  oat  in  com- 
plaint, and  not  on  some  other  which  may  be  developed  bj  proofs. 

Approved  in  Eidin^r  v.  Sigwart,  13  Cal.  App.  674,  110  Pac.  524, 
holding  variance  defeated  cause  of  action;  Star  Mill  ft  Lumber. Co. 
V.  Porter,  4  Cal.  App.  474,  88  Pac.  499,  and  I/ueas  v.  Bea,  10  Cal.  App. 
646,  102  Pac.  824,  both  holding  variance  immaterial. 

99  CaL  621-623,  34  Pac.  339,  STOBXE  T.  STOBKE. 

Alimony  may  be  Allowed  Wife  pending  suit  for  separate  mainte- 
nance. 

Approved  in  Behrle  v.  Behrle,  120  Mo.  App.  682,  97  8.  W.  1006,  fol- 
lowing rule;  Holcomb  v.  Holcomb,  49  Wash.  503,  95  Pac.  1093,  allow- 
ing wife  costs,  attorneys'  fees,  and  alimony  pending .  appeal  from 
divorce  decree. 

Jurisdiction  to  Award  Temporary  Alimony,  suit  money,  and  counsel 
fees  pending  appeal.    See  note,  27  L.  B.  A.  (n.  s.)  713. 

99  OaL  623-628,  34  Pac  344,  BBAOKBTT  ▼.  BAKBaAB. 

Party  cannot  be  Believed  Arom  Judgment  under  section  473,  Code 
of  Civil  Procedure,  unless  application  therefor  be  made  in  six  months. 

Approved  in  Steen  v.  Santa  Clara  Valley  etc.  Co.,  4  Cal.  App.  451, 
88  Pac.  504,  following  rule;  Forrester  v.  Lawler,  14  Cal.  App.  173, 
111  Pac  285,  holding  judgment  of  dismissal  which  failed  to  conform 
to  stipulation  therefor  could  not  be  corrected  by  summary  order  of 
amendment  after  lapse  of  six  months. 

99  Cal.  628-^1,  34  Pac.  439,  fiBOTH  T.  LOS  ANOELES  OOXTNTY. 

Board  of  Supervison  has  No  Power  to  contract  for  employment  of 
person  to  procure  bids  for  county  bonds. 

Approved  in  Theie  v.  Beaver  County,  22  Okl.  341,  842,  97  Pac.  976, 
holding  void  contract  for  sale  of  bonds  made  by  county  commissioners. 

99  OaL  631-636,  84  Pac.  438»  DB  OAMP  LUICBEB  00.  T.  TOLHUBST. 

Owner  of  Building  Wbo  Holds  Money  to  satisfy  liens  may  pay  it 
into  court  pending  contest  between  contractor  and  lien  claimant. 

Approved  in  Stockton  Lumber  Co.  v.  Schuler,  155  Cal.  413,  101  Pac. 
308,  following  rule;  Los  Angeles  Pressed  Brick  Co.  v.  Higgins,  8  Cal. 
App.  523,  97  Pac.  419,  holding  deposit  by  owner  could  not  be  with- 
drawn pending  appeal. 

Attomeya'  Fees  and  Costs  may  be  Taxed  against  owner  of  building 
who  resists  payment  without  cause. 

Approved  in  decision  of  district  court  of  appeals  in,  Union  Lumber 
Co.  V.  Simon,  150  Cal.  761,  89  Pac.  1080,  and  overruled  by  supreme 
court. 

99  Oal.  636-642,  34  Pac.  321,  BEOUBITT  I.OAN  8b  TBUBT  00.  ▼. 
WILLAMETTE  STEAM  MILLS  ETC.  OO. 

Purchaser  of  Land  In  Posseision  of  third  person  is  chargeable  with 
notice  of  rights  of  possessor. 

Approved  in  Bobinson  v.  Muir,  151  Cal.  122,  90  Pac.  523,  holding 
where  claimants  of  miner's  liens  brought  suit  thereon,  knowing  that 
one  defendant  in  whose  favor  judgment  was  rendered  was  prior 
grantee  under  unrecorded  deed,  no  title  passed'  under  foreclosure  sale; 
Womble  v.  Wilbur,  3  Oal.  App.  542,  86  Pac.  919,  holding  purchaser 
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from  grantee  not  chargeable  with  notice  of  interest  when  escrow 
agreement  under  which  his  vendor  had  property  did  not  mention  it; 
Gray  v.  Maier  ft  Zobelein  Brewery,  2  Cal.  App.  656,  &4  Pac.  282,  holding 
purchaser  from  landlord  was  clv^rgeable  with  notice  of  tenant's  right 
to  renew. 

PossesBion  of  Land  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
66,  57. 

Lease  for  Certain  Well-defined  Porposes  considered  and  held  to  cre- 
ate relation  of  landlord  and  tenant. 

Approved  in  Shafter  Estate  Co.  v.  Alrord,  2  Cal.  App.  604,  84  Pac. 
279,  holding  instrument  granting  use  of  lands  for  hunting  and  fishing 
for  fixed  term  created  relation  of  landlord  and  tenant. 

Fizturee  Retaining  by  Agreement  the  character  of  personal  prop- 
erty.   See  note,  84  Am.  St.  Bep.  885. 

Character  of  Building  Placed  by  Consent  on  another's  land,  as  real 
or  personal  property.     See  note,  14  L.  B.  A.  (n.  s.)  441. 

99  Cal.  642-644,  34  Pac,  340,  MASKELL  ▼.  BARKER: 
Copy  of  Writ  of  Attachment  must  be  Served  on  occupant  of  property 

attached,  or  posted  thereon  if  unoccupied,  to  make  levy  effective. 
Approved  in  Menager  v.  Farrell,  6  Ariz.  318,  57  Pac.  608,  holding 

failure  to  give  notice  to  owner  rendered  levy  of  attachment  void  as 

against  subsequent  mortgagee. 
Liability  for  MaUcions  Prosecntlon  of  civil  action.    See  note,  93  Am. 

St.  Bep.  457. 

99  Cal.  645-649,  34  Pac.  613,  RHOTON  ▼.  BLEVIN. 

"Children,"  as  Used  in  Will,  held  to  include  issue  of  deceased  ehil* 
dren. 

Approved  in  Estate  of  Fitzgerald,  2  Cof.  Prob.  175,  holding  "heirs," 
as  used  in  will,  should  not  be  construed  in  technical  sense. 

Pretermitted  Heirs.    See  note,  115  Am.  St.  Bep.  582,  584. 

99  CaL  649-665,  34  Pac.  il42,  BEDAN  ▼.  TUBNEY. 

Bill  of  Exceptions  Is  Part  of  Judgment-roll,  and  on  appeal  on  judg- 
ment-roll alone  nothing  can  be  assumed  or  considered  which  does  not 
appear  on  face  of  that  roll. 

Beaffirmed  in  Lunnun  v.  Morris,  7  Cal.  App.  711,  95  Pac.  910. 

In  Action  for  Criminal  Conversation,  proof  of  sexual  intercourse 
alone  between  defendant  and  wife  justifies  recovery. 

Approved  in  Hart  v.  Knapp,  76  Conn.  140,  lOO  Am.  St.  Bep,  989,  55 
Atl.  1023,  holding  in  action  by  wife  for  alienation  of  husband's  affec- 
tions, fact  that  husband  was  seducer  was  no  defense. 

Burden  of  Proof  in  Action  of  criminal  conversation.  See  note,  98 
Am.  St.  Bep.  593. 

99  CaL  665-661,  34  Pac  444,  BANK  OF  SAN  LXHS  OBISPO  V.  WICK- 
EBSHAM. 

Party  Seeking  to  Besdnd  for  Fraud  must  offer  to  return  thing  pur- 
chased. 

Distinguished  in  Bichards  v.  Farmers'  etc.  Bank,  7  Cal.  App.  393, 
94  Pac.  397,  holding  in  action  to  rescind  settlement  and  release  of 
partnership  for  fraud,  offer  to  repay  sums  paid  plaintiff  was  not  essen- 
tial where  he  asked  accounting  and  claimed  larger  sum  due. 
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Pnrcbase  of  Capital  Stock  by  Corporation  doea  not  extinguish  it» 
bbt  reduces  amount  of  subscribed  capital  stock,  leaying  corporation 
free  to  reissue  it. 

Approved  in  Maryland  Trust  Co.  v.  Mechanics'  Bank^  102  Md.  625, 
03  Atl.  76,  holding  trust  company  had  no  power  to  purchase  its  own 
stock;  Porter  ▼.  Plymouth  Gold  Min.  Co.,  29  Mont.  359,  101  Am.  St. 
Bep.  569,  74  Pac.  941,  holding  mere  repurchase  of  capital  stock  by 
corporation  did  not  illegally  decrease  same. 

Bigbt  of  Corporation  to  PDrchase  Its  Own  Stock.  See  note,  ti  L. 
B.  A.  626. 

99  CaL  661-672,  34  Pac.  604,  FIEU>  v.  SHOBB. 

Oift  in  View  of  Death  to  friends  to  exclusion  of  distant  relatives 
upheld. 

Approved  in  Fisher  v.  Ludwig,  6  Cal.  App.  152,  91  Pac.  661,  uphold- 
ing gift  of  bank  deposit  in  view  of  death  by  delivery  of  pass-book. 

Ckeck  or  Note  aa  Sabject  of  Oift  by  Maker.  See  note,  27  L.  B.  A. 
(n.  8.)  309. 

Where  Evidence^  Though  Conflicting,  is  strongly  against  verdiet, 
appellate  court  will  set  it  aside. 

Approved  in  Withers  v.  Massengill,  148  Cal.  771,  84  Pac.  154,  up- 
holding verdict  on  conflicting  evidence;  In  re  Coburn,  11  Cal.  App. 
620,  106  Pac.  931,  setting  aside  verdict  against  great  burden  of  evi- 
dence; Village  of  Ho  v.  Ramey,  18  Idaho,  648,  112  Pac.  128,  setting 
aside  finding  for  insufficiency  of  evidence  to  sustain  it. 

99  Cal  672-676,  34  Pac  509,  CAVANAUGH  ▼.  JACKSON. 

Adyerse  Possessor  of  Land  Who  has  Land  Aasessed  to  himself  and 
pays  taxes  for  five  years  complies  with  statute  though  land  is  also 
assessed  to  owner  who  pays  taxes  thereon. 

Beaffirmed  in  Owsley  v.  Matson,  156  Cal.  405,  406,  407,  104  Pac. 
985. 

Party  Seeking  to  Acquire  Title  by  adverse  possession  must  have 
paid  all  taxes  on  property  for  five  years  of  adverse  occupancy.  (Con- 
curring opinion). 

Approved  in  Glowner  v.  De  Alvarez,  10  Cal.  App.  196,  101  Pac.  437, 
holding  failure  to  pay  taxes  fifth  year  barred  claim  of  title  by  ad- 
verse posseseion;  Commercial  Nat.  Bank  v.  Schlitz,  6  Cal.  App.  181, 
184,  91  Pac.  753,  754,  holding  payment  of  second  or  double  assessment 
by  adverse  occupant  after  payment  of  first  assessment  by  owner  did 
not  constitute  payment  of  tax  to  sustain  title  by  adverse  possession. 

99  Cal.  677-684,  34  Pac  497,  FOUNTAIN  ▼.  SEMI-TBOPIC  LAND 
ETC.  CO. 

Breach  of  Minor  Condition  in  Contract  which  can  be  compensated 
for  in  damages  does  not  entitle  injured  party  to  rescind. 

Reaffirmed  in  Withers  v.  Moore  (Cal.),  71  Pac.  701. 

Bight  of  Vendee  to  Bescind  Land  Contract  for  vendor's  breach  of 
covenant  to  make  improvements.    See  note,  21  L.  B.  A.  (n.  s.)  823. 

Where  Breach  of  Covenant  in  Contract  renders  performance  by 
other  party  impossible,  he  may  elect  to  recover  costs  incurred,  or  sue 
for  damages  for  breach. 

Approved  in  McConnell  v.  Corona  City  Water  Co.,  149  Cal.  65,  66, 
85  Pac.  930,  931,  8  L.  B.  A.  (n.  s.)   1171,  holding  where  owner  of 
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tannel  refused  to  comply  with  contract  to  famisli  timbering,  making 
it  impossible  for  contractor  to  perform,  latter  could  elect  to  treat 
contract  as  repudiated  and  sue  for  profits  he  would  otherwise  have 
realized;  Shopbell  t.  Boyd,  9  Gal.  App.  139,  140,  98  Pae.  70,  holding 
where  contract  was  procured  by  fraud,  party  could,  on  discovery  of 
f raud|  rescind  contract  or  complete  it  and  sue  for  damages. 
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CASES  IN  100  CALIFORNIA. 


100  Cal.  1-e,  84  Pac.  490,  PEOPLE  ▼.  DOUGLASS. 

On  Appeal,  All  Intendxneats  are  in  favor  of  regularity  of  action 
of  court  below. 

Approved  in  People  ▼.  Bnssell,  156  Cal.  458,  105  Pac.  419,  though 
record  is  silent,  it  will  not  be  presumed  that  court  failed  to  notify 
accused  of  his  right  of  challenge  to  juror;  People  v.  Boero,  13  Cal. 
App.  689,  110  Pac.  526,  affirming,  though  judgment-roll  did  not  show 
defendant  present  at  trial;  People  v.  Hatch,  13  Cal.  App.  527,  109 
Pac.  1100,  in  absence  of  showing  to  contrary,  it  will  not  be  pre- 
sumed that  defendant  was  not  held  to  answer  before  finding  of  in- 
dictment; People  V.  Sykes,  10  Cal.  App.  69,  101  Pac.  21,  affirming, 
though  minute  order  did  not  show  that  verdict  was  read  to  jury  after 
its  return  into  court;  Grunsky  v.  Field,  1  Cal.  App.  625,  82  Pac.  979, 
where  it  was  stipulated  that  case  should  be  submitted  on  record  of 
former  trial,  objections  taken  on  former  trial  could  not  be  made 
basis  for  assignments  of  error. 

Wliere  Becord  Does  not  Show  that  accused  objected  to  continuance, 
It  will  be  presumed  that  he  consented  thereto. 

Approved  in  People  v.  Holmes,  13  Cal.  App.  216,  109  Pac.  491,  and 
People  V.  Bell  (Cal.),  36  Pac.  94,  both  reaffirming  rule;  State  v. 
Dewey,  73  Kan.  740,  88  Pac.  881,  continuance  granted  with  defendant 
present  and  not  objecting  must  be  considered  as  made  upon  his  appli- 
cation. 

Bight  to  Speedy  Trial.    See  note,  85  Am.  St.  Bep.  193,  204. 

100  CaL  11-18,  34  Pac.  623,  WABNEB  ▼.  WABNEB. 

Defendant  in  Divorce  Suit  has  right  to  change  of  venue  to  county 
where  he  resides. 

Approved  in  Usher  v.  Usher  (Cal.),  36  Pac.  8,  reaffirming  rule; 
State  V.  Campbell,  3  Cal.  App.  604,  86  Pac.  841,  sections  395  and  396, 
Code  of  Civil  Procedure,  apply  to  action  by  state  to  recover  money 
from  superintendent  of  state  insane  asylum. 

Distinguished  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  538,  denying 
change  of  venue,  asked  by  some  of  defendants,  to  county  where  land 
affected  was  situated,  where  true  basis  of  action  was  fraud. 

(939) 
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Miscellaneous. — Cited  in  Anderson  ▼.  Arpin  Hardwood  Lumber  Co., 
131  Wis.  41,  110  N.  W.  792,  change  of  venue  refused  because  demand 
therefor  not  in  proper  form. 

100  OftL  26-30,  34  Pac.  636,  SHANEXIN  ▼.  HAU.. 

Point  That  ConcliiBioiui  of  Law  are  not  supported  by  findings  should 
be  raised  upon  direct  appeal  from  judgment. 

Reaffirmed  in  Hayford  v.  Wallace  (CaL),  46  Pac.  302. 

Contract  of  Employment  of  Beal  Estate  Broker  must  be  in  writing. 

Approved  in  Hicks  v.  Post,  154  Cal.  28,  96  Pac.  880,  refusing  to 
enforce  by  estoppel  oral  extension  of  real  estate  broker's  employ- 
ment; Beahler  v.  Clark,  32  Ind.  App.  226,  68  N.  E.  614,  real  estate 
broker  cannot  recover  on  common  count  under  oral  employment;  Keith 
V.  Smith,  46  Wash.  134,  89  Pac.  474,  part  performance  will  not  take 
such  contract  out  of  statute. 

Neceasity  That  Anthority  of  Agent  to  Pnrcbaee  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  R.  A. 
(n.  s.)  935. 

100  Cal.  30-41,  34  Pac.  671,  STORY  ft  I8HAM  COMMEEOIAL  CO. 
V.  STORY. 

Matters  Growing  Ont  of  Same  Transaction,  constituting  independ- 
ent cause  of  action,  may  be  set  up  as  counterclaim. 

Approved  in  Potter  v.  Lohse,  31  Mont.  97,  77  Pae.  420,  judgment 
cannot  be  set  off  in  action  of  conversion. 

In  Determining  Proprleity  of  Counterclaim,  court  will  look  both  to 
complaint  and  answer. 

Approved  in  Excelsior  Clay  Works  v.  De  Camp,  40  Ind.  App.  33, 
80  N.  E.  983,  reaffirming  rule;  Mixer  v.  Mixer,  2  Cal.  App.  230,  83 
Pac.  274,  permitting  counterclaim  for  services  in  suit  to  compel  de- 
fendant to  leave  plaintiff's  house. 

100  Cal.  41^2,  34  Pac  675,  STORY  v.  STORY  6  ISHAM  COICMER- 
CIAL  CO. 

Judgment  is  not  Bar  so  long  as  time  for  appeal  has  not  expired 
or  it  remains  undetermined  on  appeal. 

Reaffirmed  in  Estate  of  Bicks,  160  Cal.  473,  117  Pac.  541. 

Disapproved  in  Rodney  v.  Gibbs,  184  Mo.  13,  82  S.  W.  190,  res 
judicata  applies  though  judgment  pending  on  appeals  without  super- 
sedeas bond. 

Effect  of  Statute  of  Limitations  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Rep.  73. 

100  Cal.  67-76,  34  Pac.  527,  ORISBLE  ▼.  COLXTMBUS  BREWING  CO. 

Semble,  That  President  of  Corporation  empowered  to  execute  mort- 
gage cannot  include  therein  terms  not  authorized  by  corporation. 

Approved  in  Thomas  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  414, 
117  Pae.  1045,  authority  to  execute  notes  does  not  include  authority  to 
contract  for  payment  of  attorneys'  fees. 

Corporation  is  Bound  by  Contract  which  it  led  the  other  parties  to 
believe  its  president  had  authority  to  execute  and  of  which  it  ae 
cepted  the  benefits. 

Approved  in  Judell  v.  Goldfield  Realty  Co.,  32  Nev.  359,  108  Pac. 
458,  reaffirming  rule;  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  387, 
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89  Pae.  91,  corporation  bound  w^ere  majority  of  directors  knew  terms 
of  employment  and  took  no  steps  to  disaffirm;  Bideont  v.  National 
Homestead  Assn.,  14  Gal.  App.  352,  112  Pac.  193,  ratification  of  con- 
tract made  by  organizers  will  not  be  presumed,  even  where  cor- 
poration has  received  benefits,  without  proof  of  actual  knowledge  of 
contract;  Tilden  v.  Goldy  Machine  Co.,  9  Cal.  App.  13,  98  Pac.  40, 
corporation  estopped  by  receipt  of  money  from  denying  authority  of 
its  executive  committee  to  indorse  note;  West  v.  Will  C.  Prather  & 
Co.,  7  Cal.  App.  83,  93  Pac. '893,  evidence  held  sufficient  to  show  that 
president  of  corporation  had  power  to  execute  contract;  Kelly  v. 
Ning  Yung  Ben.  Assn.,  2, Cal.  App.  466,  84  Pac.  323,  after  having 
received  benefit  of  attorney's  services,  corporation  cannot  avoid  lia- 
bility therefor  on  ground  that  employment  is  not  set  forth  in  its 
records;  Colpe  v.  Jubilee  Min.  Co.,  2  Cal.  App.  397,  84  Pac.  325, 
board  of  directors  held  to  have  ratified  appointment  of  superintendent 
by  general  manager,  though  not  amount  of  compensation. 

When  DenialB  on  Infonnation  and  Belief  are  permissible.  See  note, 
133  Am.  St.  Bep.  116. 

DenialB  npon  Infonnation  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.     See  note,  30  L.  B.  A.  (n.  s.)  773. 

100  Cal.  75-78,  34  Pac.  622,  EASTON  ▼.  CBES8EY. 

Agreements  Purporting  to  Liquidate  Damages.  See  note,  108  Am. 
St.  Bep.  62. 

100  CaL  78>81,  84  Pac.  521,  IN  BE  FTNGBEE. 

Public  Administrator  Does  not,  by  Virtue  of  his  office,  acquire  right 
to  administer  any  particular  estate. 

Approved  in  O'Bourke  v.  Harper,  35  Mont.  350,  89  Pac.  66,  sureties 
on  second  official  bond  of  public  administrator  are  not  liable  for  his 
prior  acts. 

100  Oal.  84-87,  34  Pac.  623,  PEOPLE  v.  M0BPH7. 

Opinions  as  to  Value  are  not  unlawful. 

Approved  in  Boasberg  v.  Walker,  111  Minn.  448,  127  N.  W.  468, 
denying  recovery  for  statements  of  opinion  as  to  value  of  alley. 

100  CaL  91-93,  34  Pac.  621,  MULKET  ▼.  MULEEY. 

Bight  of  Party  Obtaining  or  Consenting  to  divorce  to  contest  its 
validity.    See  note,  60  L.  B.  A.  299. 

100  CaL  93-100,  34  Pac.  625,  CEDEBBEBO  ▼.  BOBISON. 

Juries  are  Often  Permitted  to  exercise  their  individual  judgments 
as  to  values  upon  matters  presumptively  within  their  knowledge. 

Approved  in  Evarts  v.  Santa  Barbara  etc.  By.  Co.,  3  Cal.  App. 
715,  86  Pac.  832,  allowing  damages  for  death  of  practicing  physician, 
though  there  was  no  evidence  of  his  earnings. 

Where  Contract  of  Employment  has  been  wrongfully  terminated, 
plaintiil  should  not  be  allowed  both  contract  price  and  outlay  and 
cost  of  performance. 

Approved  in  Pitzhugh  v.  Mason,  2  Cal.  App.  223,  83  Pac.  283, 
refusing  to  consider  earnings  or  expenses  of  plaintiff  in  absence  of 
finding;  Holt  v.  United  Security  Life  Ins.  Co.,  76  N.  J.  L.  600,  72 
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Ail.  307,  21  L.  B.  A.  (n.  b.)  691,  where  profits  cannot  be  recoTered 
for  want  of  definite  proof,  expenditure!  fairly  incurred  maj  be 
allowed. 

Loss  of  Profits  as  Elem«tt$  of  Damages  for  breach  of  contract.    See 
note,  53  L.  B.  A.  58,  74. 


100  Oal.  100-106,  34  Pac  627,  HITCHCOCK  ▼.  CABUTHEBS. 

Vacating  Satisfactioii  of  Execution  Because  Title  of  purchaser 
fails.    See  note,  134  Am.  St.  Bep.  37. 

100  Cal.  105-121,  84  Pac.  492,  PEOPLE  «z  reL  GEBBEBDINa  ▼. 
SUPEBIOE  COXJBT. 

Title  of  "Bank  Commlssibners'  Act"  sufficiently  expresses  subject. 

Approved  in  People  v.^  Bank  of  San  Luis  Obispo,  154  Cal.  202,  97 
Pac.  310,  upholding  bank  commission  act  of  1903  against  similar 
objection;  State  v.  State  Bank  ft  Trust  Co.,  31  Nev.  467,  103  Pac.  409, 
title  of  act  of  1907  creating  bank  commission  sufficiently  expresses 
subject. 

Whea  Title  of  Statute  Embraces  only  one  subject,  and  what  may 
be  included  thereunder.    See  note,  79  Am.  St.  Bep.  457. 

Constitutionality  of  Code  Amendment  or  revision.  See  note,  86 
Am.  St.  Bep.  274. 

Constitutionality  of  Statutes  Bestricting  Contracts  and  business. 
See  note,  21  L.  B.^A.  790. 

100  Cal.  121-140,  34  Pac.  630,  JACOBS  T.  8AK  FBANCI8CO. 
The  Board  of  Supervisors  has  Power  to  fix  water  rates. 
Approved  in  Home  Telephone  etc.  Co.  v.  Los  Angeles,   155  Fed. 

567,  holding  that  city  council  had  power  to  fix  telephone  rates. 
Establishment  and  Begulation   of    Municipal  water  supply.    See 

note,  61  L.  B.  A.  100,  104. 

Board  of  Supervisors  Acts  Judicially  when  fixing  water  rates. 

Approved  in  San  Francisco  Gas  etc.  Co.  v.  City  and  County  of  San 
Francisco,  164  Fed.  888,  arguendo. 

Mandamus  will  not  Lie  to  control  discretion  of  officer  or  tribunal. 

Approved  in  Van  Vleck  v.  Board  of  Dental  Examiners  (Cal.),  48 
Pac.  225,  refusing  mandamus  to  compel  board  of  dental  examiners 
to  indorse  diploma  from  dental  college  as  satisfactory. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  869. 

Miscellaneous. — Cited  in   Chesebrough   v.   San   Francisco,   153   Cal. 

568,  96  Pac.  291,  refusing  to  construe  section  3608,  Political  Code,  as 
exempting  corporate  stock  from  taxation. 

100  Cal.  140-142,  34  Pac.  630,  PEOPLE  v.  GBEENE. 

Discharge  of  Jury  for  Failure  to  agree  will  not  support  plea  of 
once  in  jeopardy. 

Approved  in  People  v.  Ham  Tong,  155  Cal.  581,  132  Am.  St.  Bep. 
110,  102  Pac.  264,  24  L.  B.  A.  (n.  s.)  481,  where  court  wrongly 
decided  that  information  charged  robbery  and  jury  convicted  defend- 
ant thereof,  defendant  might,  on  reversal,  be  tried  for  larceny;  People 
V.  Disperati,  11  Cal.  App.  474,  105  Pac.  619,  court  need  not  hear 
evidence  or  make  findings  on  question  whether  jury  could  agree. 
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100  Oal.  142-149,  34  Pac.  637,  MHJJS  ▼.  FLETOHBB. 

One  Holding  Uader  Adverse  I«oc»tlon  of  mining  claim  cannot  nrge 
failure  to  perform  aeeeaflment  work  while  he  was  in  adverse  pos- 
session. 

Approved  in  Madison  v.  Octave  Oil  Co.,  154  Oal.  773,  99  Pac.  178, 
reaiBrming  rule. 

Effect  of  ABsessment  Work  on  Mining  Claim  hj  one  not  owner  of 
legal  title.    See  note,  9  L.  B.  A.  (n.  s.)  1187. 

In  Action  of  Ejectment,  cross* complaint  to  quiet  defendant's  title 
is  unnecessary. 

Approved  in  Height  ▼.  Tryon  (Gal.),  34  Pac.  714,  where  "cross- 
complaint"  is  virtually  answer,  its  allegations  are  not  admitted  by 
failure  to  answer  it;  McFarland  t.  Matthai,  7  Oal.  App.  600,  95  Pac. 
180,  demurrer  properly  sustained  where  land  referred  to  in  cross- 
complaint  was  not  land  described  in  complaint;  Miller  &  Lux  v. 
Bickey,  146  Fed.  578,  in  suit  to  enjoin  diversion  of  water,  cross- 
bill which  merely  alleges  priority  of  right  and  diversion  by  complain- 
ant is  demurrable;  Bacon  v.  Bice,  14  Idaho,  113,  93  Pac.  512,  arguendo. 

Questioned  in  Johnson  v.  Taylor,  150  0^1.  208,  119  Am.  St.  Bep.  181, 
88  Pac.  907,  10  L.  B.  A.  (n.  s.)  878,  objection  to  oross-complaint  in 
action  to  quiet  title  waived  by  failure  to  urge  it  in  trial  court. 

Abandonment  and  Forfeiture  of  Mining  Claima.  See  note,  87  Am. 
St.  Bep.  406,  409,  412. 

Eelocation  of  Mining  Claim  as  Abandoned  or  forfeited.  See  note, 
68  U  B.  A.  834. 

100  Cal  150-168,  34  Pac.  642,  PEOPLE  ▼.  DEFOOB. 

Conviction  of  Assanlt  la  Bar  to  Prosecution  for  mayhem  committed 
during  assault. 

Approved  in  State  v.  Wondra,  114  Minn.  459,  131  N.  W.  497,  re- 
affirming rule;  People  ▼.  Bunkers,  2  Oal.  App.  204,  84  Pac.  368,  one 
who  gives  bribe  is  not  accomplice  of  one  who  receives  it;  Floyd  v. 
State,  80  Ark.  96,  96  8.  W.  126,  former  conviction  of  petit  larceny 
bars  prosecution  for  robbery  based  on  same  facts. 

Distinguished  in  People  v.  Ham  Tong,  155  Cal.  584,  132  Am.  St. 
Bep.  110,  102  Pac.  265,  24  L.  B.  A.  (n.  s.)  481,  where  court  wrongly 
decided  that  information  charged  robbery  and  jury  so  found,  defend- 
ant might,  after  reversal,  be  tried  for  larceny  on  same  facts. 

Identity  of  Offenses  on  Plea  of  former  jeopardy.  See  note,  92  Am. 
St.  Bep.  105,  110,  140,  142. 

100  CaL  158-172,  34  Pac.  667,  PHELAN  ▼.  SMITH. 

Widow  Takes  Her  Interest  in  community  property  subject  to  ad* 
ministration. 

Approved  in  Estate  of  Hayes,  1  Oof.  Prob.  553,  minor  child  is 
entitled  to  homestead  out  of  community  property  after  widow  has 
died  and  other  children  have  attained  majority.  * 

Property  of  Intestate  Vests  in  Heirs  immediately  upon  his  death. 

Approved  in  State  v.  Miller,  149  Gal.  210,  85  Pac.  610,  information 
for  escheat  begun  less  than  five  years  after  death  of  decedent  is 
premature. 

Deed  of  Widow  Granting  Her  Interest  in  tract  of  land  which  was 
community  property  is  subject  to  right  of  probate  homestead  in  her- 
self and  minor  child. 
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Approved  in  McHarry  ▼.  Stewart  (Cal.),  85  Pac.  144,  quaere, 
whether  deed  of  widow  to  probate  homestead  passed  any  title  during 
existence  of  homestead;  Booth  Mercantile  Co.  ▼.  Murphy,  14  Idaho, 
219,  93  Pac.  779,  where  entire  estate  has  been  set  apart  for  use  of 
family,  mortgage  by  widow  encumbers  only  her  interest  therein. 

Clause  in  Code  Beqnlrlng  Inventory  to  be  filed  within  three  months 
is  directory. 

Approved  in  Estate  of  Oraber,  2  Cof.  Prob.  345,  court  will  not 
remove  executors  for  failure  to  file  inventory  within  precise  time 
required,  where  failure  resulted  from  negligence  of  counsel. 

Oonrt  may  Permit  Filing  of  Second  or  further  inventory. 

Approved  in  Estate  of  Douglass,  4  Cof.  Prob.  347,  copy  of  inven- 
tory filed  nunc  pro  tunc  in  place  of  original  which  was  lost. 

Homestead  from  Community  Property  should  be  set  apart  absolutely. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  356,  359,  granting 
valuable  homestead  to  widow  though  she  was  old  and  entitled  to 
three- fourths  of  estate;  Estate  of  Hayes,  1  Cof.  Prob.  552,  setting 
apart  absolutely  to  minor  child  homestead  from  community  property 
after  widow  had  died  and  other  children  had  attained  majority. 

Bights  of  Cliildren  in  Homestead  of  Parent.  See  note,  56  L.  B.  A« 
52,  72,  76. 

Decree  Setting  Apart  Homestead  for  the  "use  of  the  family"  must 
be  construed  as  referring  to  the  wife  and  children. 

Approved  in  Estate  of  Miller,  158  Cal.  423,  111  Pac.  257,  refusing 
to  set  aside  entire  estate  to  widow  under  section  1469,  Code  of  Civil 
Procedure,  where  she  had  abandoned  decedent  before  his  death. 

What  Constitutes  a  'Tamily*'  Under  Homestead  and  exemption 
laws.    See  note,  4  L.  B.  A.  (n.  s.)  393. 

Decree  Setting  Apart  Probate  Homestead  cannot  be  collaterally 
attacked  except  for  errors  which  render  decree  absolutely  void. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  480,  483,  reai&rming 
rule. 

100  CaL  182-187,  38  Am.  St.  Bep.  271,  34  Pac.  646,  MONTOOMEBT 
▼.  SAYBE. 

Datj  Owed  by  Creditor  to  Surety.  See  note,  115  Am.  St.  Bep.  101. 
100  Cal.  188-192,  38  Am.  St  Bep.  276^  84  Pac  649,  PEOPLE  ▼. 


Filing  of  Forged  Instmment  in  recorder's  oifice  is  sufficient  uttering. 
Beaffirmed  in  People  v.  Driggs,  12  Cal.  App.  242,  108  Pac.  63,  14 
Cal.  App.  509,  112  Pac.  578. 
Uttering  of  Forged  Instrument.    See  note,  119  Am.  St.  Bep.  319. 
Forgery  of  Worthless  Instruments.    See  note,  24  L.  B.  A.  39. 

100  CaL  192-199,  34  Pac.  650,  HOVET  ▼.  WALBANK. 

Where  Property  was  Left  to  wife  with  absolute  power  of  dis- 
position and  certain  legacies  were  to  be  paid  from  money  remaining 
at  her  death,  she  could  deal  with  property  as  she  saw  fit. 

Approved  in  Dickey  v.  Barnstable,  122  Iowa,  577,  98  N.  W.  370, 
grant  of  power  of  sale  of  fee  added  to  life  estate  is  not  incon- 
sistent with  remainder  created  by  same  deed. 
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100  Cal.  199-202,  S4  Pac.  655,  AUSTIN  ▼.  DIOK. 

Miscellaneous.— Cited  in  Austin  v.  Dick  (Cal.)»  34  Pac.  822,  de- 
cided on  authority  of  cited  ease. 

100  CaL  202-213,  38  Am.* St.  Bep.  279,  34  Pac.  614,  MITCHEUi  ▼. 
DONOHUE. 

In  Beading  Willa  Oonrta  will  Supply  obviously  omitted  words. 

Approved  in  Estate  of  Goetz,  13  Cal.  App.  295,  109  Pac.  492,  holding 
that  words  "devise"  and  "legacy"  were  used  interchangeably;  Pate 
V.  Bushong,  161  Ind.  550,  100  Am.  St.  Bep.  287,  69  N.  E.  297,  63 
L.  B.  A.  593,  correcting  error  in  legal  subdivision  in  description  of 
land. 

Word  'Xeave"  Prima  Facie  Means  disposition  by  will. 

Beaffirmed  in  Estate  of  Hale,  2  Cof.  Prob.  205. 

Judgment  will  not  be  Beversed  for  errors  which  could  not  have 
changed  the  result. 

Approved  in  Greene  v.  Murdock,  1  Cal.  App.  139,  81  Pac.  994,  erro- 
neous instructions  not  prejudicial  to  plaintiff  where,  under  pleadings 
and  evidence,  he  should  have  been  nonsuited. 

What  Oonstltutes  a  Testamentary  Writing.  See  note,  89  Am.  St. 
Bep.  490;  5  Cof.  Prob.  13. 

Essentials  of  Holograpliic  Wills.     See  note,  87  Am.  St.  Bep.  98. 

Holographic  Wills.  See  notes,  104  Am.  St.  Bep.  26;  1  Cof.  Prob. 
436. 

100  Oal.  214-221,  34  Pac.  664,  849,  BAKSB  ▼.  BUCHEB. 

Action  Against  Sheriff  for  False  Betom  is  action  for  breach  of 
official  duty. 

Approved  in  Hooper  v.  McDade,  1  Cal.  App.  736,  82  Pac.  1117, 
sheriff  not  bound  to  state  in  his  return  amount  of  deficiency  on  sale 
of  mortgaged  premises. 

Admissibility  of  Evidence  of  OfiLcer's  Betom.  See  note,  129  Am. 
St.  Bep.  851. 

100  OaL  227-231,  34  Pac.  718,  PEOPI^E  ▼.  WELLS. 

Opinion  npon  Merits  Disqnalifles  Juror. 

Approved  in  People  v.  Biggins,  159  Cal.  118,  112  Pac.  864,  challenge 
based  upon  belief  that  defendant  was  guilty  of  murder  of  which  he 
had  been  acquitted  should  have  been  allowed;  People  v.  Helm,  152 
Cal.  537,  93  Pac.  102,  to  relieve  juror  from  disqualification,  it  must 
affirmatively  appear  that  his  opinion  is  based  entirely  on  public  rumor 
or  statements  in  newspapers. 

Distinguished  in  People  v.  Loper,  159  Cal.  9,  112  Pac.  721,  where 
source  of  juror's  opinion  appears  to  be  mere  public  rumor,  it  need  not 
be  affirmatively  shown  that  persons  with  whom  he  spoke  were  not 
witnesses. 

Where  Evidence  as  to  Bias  of  Juror  is  conflicting,  decision  of  trial 
court  is  conclusive. 

Beaffirmed  in  People  v.  Biggins,  159  Cal.  117,  112  Pac.  864. 

100  Oal.  234-236,  34  Pac.  676,  POWELL  v.  PATISON. 

Absolute  Deed  of  Trust  Passes  unconditional  title  to  trustee  for 
purposes  of  trust. 

Approved  in  Savings  etc.  Society  v.  Burnett  (Cal.),  37  Pac.  184, 
miter  grantor  in  trust  deed  had  paid  debt  secured  thereby  and  had 
n  Oftl.  Notei— 60 
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conveyed  to  third  person,  such  deed  was  not  security  for  farthei 
advances  to  him;  In  re  Jersey  Island  Packing  Co.,  138  Fed.  626,  7] 
G.  C.  A.  75,  2  L.  B.  A.  (n.  s.)  560,  where  corporation  executed  trust 
deeds  of  all  its  property  to  secure  debts  jiot  then  due,  it  retained 
Interest  which  passed  to  its  trustee  in  bankruptcy. 

Questioned  in  Brown  v.  Comonow,  17  N.  D.  88,  114  N.  W.  729, 
semble,  that  instrument  in  suit  was  not  intended  as  trust  deed. 

100  Oal.  236^239,  34  Pac.  077,  POWELL  y.  PATISON. 

Mortgage  of  Homestead  by  Husband  Alone  is  void,  and  does  not 
become  valid  by  premises  losing  their  homestead  character. 

Approved  in  Loomis  v.  Loomis,  148  Gal.  154,  82  Pac.  681,  1  Li  B. 
A.  (n.  8.)  312,  deed  of  homestead  by  husband  to  wife  in  trust  con- 
veyed nothing;  Bushnell  v.  Loomis,  234  Mo.  395,  137  8.  W.  264, 
setting  aside  mortgage  of  homestead  where  wife  was  mentally  in- 
capacitated. 

Personal  Judgment  cannot  Properly  be  rendered  on  promissory  note 
secured  by  deed  of  trust  until  security  has  been  exhausted. 

Approved  in  Herbert  Graft  Co.  v.  Bryan  (Cal.),  68  Pac.  1021,  re- 
affirming rule;  Hibernia  Savings  etc.  Society  v.  Thornton,  127  Cal. 
577,  60  Pac.  37,  clause  in  note  to  effect  that  it  is  secured  by  mortgage 
changes  nature  of  obligation. 

100  OaL  240-246,  34  Pac  666,  HOLLAND  ▼.  80UTHEBN  PAOIFIO 
OO. 

ETldence  of  Single  Act  of  Negligence  by  locomotive  engineer  is 
not  proof  of  negligence  in  retaining  him  in  employment. 

Approved  in  Wicklund  v.  Saylor  Coal  Co.,  119  Iowa,  338,  93  N.  W. 
306,  one  supposed  act  of  negligence  by  engineer  at  mine  held  insuffi- 
cient to  show  negligence  in  employing  him. 

Distinguished  in  Conover  v.  Neher-Boss  Co.,  38  Wash.  175,  107  Am. 
St.  Bep.  841,  80  Pac.  282,  proof  of  two  negligent  acts  of  stationary 
engineer  held  sufficient  proof  of  negligence  in  retaining  him. 

Evldenee  of  Spedflc  Instances  to  Prove  Character.  See  note,  14 
L.  B.  A.  (n.  ».)  696,  759,  761,  765. 

Duty  of  Master  With  Bespect  to  Employment  of  his  servants.  See 
note,  48  L.  B.  A.  384,  385. 

Liability  of  Master  for  Injuries  to  servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  B.  A.  716. 

What  Servants  Deemed  to  be  in  Common  Employment,  apart  from 
statutes,  where  no  questions  as  to  vice-principalship  arise.  See  note, 
50  L.  B.  A.  465. 

100  CaL  256-259,  34  Pac.  677,  CLABK  V.  COLLIEB. 

Where  Installments  in  Building  Contract  were  payable  on  com- 
pletion of  building,  they  cannot  be  recovered  where  building  was 
destroyed  by  fire  before  completion. 

Approved  in  O'Brien  v.  Garibaldi,  15  Cal.  App.  522,  116  Pac.  251, 
order  directing  owner  to  pay  specific  sum  to  subcontractor  not  bind- 
ing on  owner  where  original  contractor  did  not  earn  payments  by 
completing  building. 

Distinguished  in  Hogan  v.  Globe  Mut.  Bldg.  ft  Loan  Assn.  (Cal.), 
71  Pac.  707,  holding  words  "payable  upon  completion  of  the  house," 
in  acceptance  of  order  for  lumber,  toimply  fixed  time  of  payment 
and  order  was  binding  though  house  burned  before  completion* 
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'  Bight  of  Building  Contractor  to  BacoYor  for  substantial  perform- 
ance  of  contracts  See  notes,  134  Am.  St.  Bep.  690;  24  L.  B.  A.  (n. 
8.)  346. 

100  Oal.  260-264,  34  Pae.  678,  HiaOINS  ▼.  OOLB. 

Term  of  OflLco  not  Fixed  by  Constitution  or  declared  by  law  con- 
tinues only  during  pleasure  of  appointing  power. 

Approved  in  Wright  ▼.  Gamble,  136  Ga.  380,  71  8.  E.  797,  in  such 
case  appointee  holds  at  pleasure  of  appointing  power,  though  it 
attempts  to  fix  definite  term. 

100  Oal.  265-267,  34  Pac.  707,  BOYNE  ▼.  BYAK. 

Mandamns  will  not  Ue  to  control  general  course  of  official  action. 

Approved  in  People  v.  Busse,  238  HI.  599,  87  N.  E.  842,  refusing 
mandamus  against  mayor  of  city  to  enforce  statute  imposing  fine 
for  selling  liquor  on   Sunday  against  proprietor  of  certain  saloons. 

Mandamus  as  Proper  Bemedy  against  publie  officers.  See  note,  98 
Am.  St.  Bep.  870. 

100  OaL  268-276,  84  Pac.  716,  OOUNTT  OF  EL  DOBADO  ▼.  MEISS. 

County  cannot  Discriminate  Againat  Nonresidents  in  matter  of 
license  tax  for  carrying  on  business. 

Approved  in  Los  Angeles  v.  Lankershim,  160  OaL  802,  118  Pac. 
216,  city  license  tax  upon  business  of  conducting  office  building 
containing  more  than  designated  number  of  rooms  is  invalid. 

Miscellaneous. — Cited  in  County  of  Plumas  v.  Wheeler,  149  Cal. 
766,  87  Pac.  912,  ordinance  imposing  license  fee  of  ten  cents  for  each 
sheep  or  lamb  is  not  revepue  measure,  as  matter  of  law. 

100  Oal.  276-282,  S8  Am.  St.  Bep.  287,  34  Pac.  775,  WBEN  Y.  WBEN. 

Husband  and  Wife  may  Agree  that  earnings  of  wife  shall  be  her 
separate  property. 

Approved  in  Perkins  ▼.  Sunset  Tel.  ft  Tel.  Co.,  155  CaL  719,  103 
Pac.  194,  upholding  agreement  between  husband  and  wife  that  all 
community  property  should  be  separate  property  of  wife;  Bondy 
V.  American  Transfer  Co.,  15  Cal.  App.  749,  115  Pac.  966,  business 
held  to  be  separate  property  of  wife  under  antenuptial  agreement; 
Larson  y.  Larson,  15  Cal.  App.  535,  115  Pac.  342,  holding  money 
earned  by  wife  from  business  conducted  in  her  own  name  without 
interference  of  her  husband  was  her  separate  property. 

100  OaL  282-292,  38  Am.  St.  Bep.  290,  34  Pac.  720,  862,  ELLEDGE 
Y.  NATIONAL  CITT  ETO.  BY.  00. 

Master  is  Liable  for  Injury  to  servant  caused  by  falling  of  cliff, 
unsafe  condition  of  which  was  not  obvious  to  servant  but  known 
to  master. 

Approved  in  Bone  v.  Ophir  Silver  Min.  Co.,  149  Cal.  294,  86  Pac. 
685,  master  held  liable  for  injury  to  servant  caused  by  failure  to 
inform  him  of  unexploded  charges  of  powder  in  mine;  Bird  v. 
Utica  Gold  Min.  Co.,  2  Cal.  App.  683,  84  Pac.  260,  master  liable 
for  injury  to  servant  from  fall  of  untimbered  mine  roof,  caused  by 
action  of  percolating  water;  Martin  v.  Des  Moines  Edison  L.  Co., 
131  Iowa,  7ai,  106  N.  W.  361,  master  liable  for  death  of  servant 
from  electric  shock  while  engaged  in  making  alterations  in  electric 
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switchboard;  Fisber  ▼.  Chesapeake  etc.  B.  'R,  Co.,  104  Ya.  641,  62 
S.  £.  375,  2  L.  B.  A.  (n.  8.)  954,  railroad  company  must  use  ordi- 
nary care  to  guard  against  obstructions  caused  by  landslides  or 
rocks  falling  from  adjoining  banks. 

Knowledge  as  Bleaient  of  Employer's  Liability.  See  note,  41  L. 
B.  A.  117,  134. 

Exclamation  of  Boadmaster  at  Time  of  accident  to  subordinate 
that  he  expected  it  is  admissible  as  part  of  res  gestae. 

Approved  in  Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  778,  87  Pac, 
624,  admitting  request  of  section  foreman  that  trestle  be  repaired. 

Vice-principalshlp  as  Determined  With  Beference  to  character  of 
act  causing  injury.     See  note,  54  L.  B.  A.  38,  77,  98. 

Vice-principalshlp  Considered  With  Beference  to  superior  rank  of 
negligent  servant.     See  note,  51  L.  B.  A.  607. 

Servant's  Assumption  of  Bisk  from  Latent  Danger  or  defect'  See 
note,  17  L.  B.  A.  (n.  s.)  81. 

Delegability  of  Master's  Duty  to  Instruct  or  warn  servants.  See 
note,  26  L.  B.  A.  (n.  s.)  634. 

100  Cal.  293-SOl,  34  Pac.  777,  ASEVADO  ▼.  OBB. 

Plainti£f  in  Injunction  Suit  is  not  liable  in  damages  without  proof 
of  malice  and  want  of  probable  cause. 

BeafSrmed  in  Doyle  v.  Sandpoint,  18  Idaho,  657,  112  Pac.  205,  and 
Krzyszke  v.  Kamin,  163  Mich.  296,  128  N.  W.  193. 

Fact  That  Plaintiff  Dismissed  Action  is  not  admission  that  he  had 
no  probable  cause  of  action. 

Approved  in  Hurgren  v.  Mutual  Life  Ins.  Co.  (Cal.),  69  Pac.  615, 
denying  recovery  where  civil  action  was  instituted  three  times,  but 
dismissed  without  trial;  Cohn  y.  Saidel,  71  N.  H.  570,  53  Atl.  806, 
fact  that  nonsuit  was  taken  will  not  support  finding  of  want  of 
probable  cause  in  action  for  malicious  prosecution.' 

Voluntary  Dismissal  of  Action  for  injunction  is  equivalent  to 
denial  t>f  injunction. 

Approved  in  Quinn  v.  Baldwin  Star  Coal  Co.,  19  Colo.  App.  504, 
76  Pac.  554,  such  dismissal  does  not  affect  liability  for  attorneys' 
fees  incurred  prior  thereto. 

Demurrer  Lodged  Against  Comidaint  generally  is  properly  over* 
ruled  if  any  count  thereof  is  good. 

Approved  in  Bon  ham  Nat.  Bank  v.  Grimes  Pass  P.  M.  Co.,  18 
Idaho,  636,  111  Pac.  1080,  reaffirming  rule. 

Liability  for  Malicious  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Bep.  470. 

Miscellaneous. — Cited  in  Dongal  y.  Eby,  11  Idaho,  798,  85  Pac 
104,  error  to  enter  judgment  summarily  against  sureties  on  dissolu* 
tion  of  injunction. 

100  Cal.  302-309,  34  Pac.  961,  8CHMITT  ▼.  SAN  FRANCISCO. 

Conveyance  of  Entire  Block  of  Land  without  reference  to  cul-de- 
sac  constitutes  revocation  of  offer  to  dedicate  latter,  in  absence  of 
estoppel. 

Approved  in  Myers  v.  Oceanside,  7  Cal.  App.  92,  93  Pac.  688, 
offer  of  dedication  for  park  purposes  revoked  by  filing  of  map  show- 
ing land  subdivided  into  building  lots. 
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Books  of  A88M8or  cannot  Show  acceptance  of  otfer  to  dedicate. 

Approved  in  Myers  v.  Oceanside,  7  Oal.  App.  04,  04  Pac.  680,  re- 
affirming rule. 

Leaying  Blank  In  Plat  as  Dedication.  See  note,  28  L.  B.  A.  (n. 
8.)  813. 

100  Cal.  310-316,  34  Pac.  714,  CLYNE  ▼.  BBKIOIA  WATEB  00. 

Oonveyance  of  lAnd  Passes  Water  rights  appurtenant  thereto  at 
time  of  conveyance. 

Beaffirmed  in  Josslyn  v.  Daly,  15  Idaho,  14^,  06  Pac.  570. 

Wkether  Water  Bight  Used  In  Oonnection  with  land  mortgaged 
prior  to  its  acquirement  passes  on  foreclosure.  See  note,  15  L.  B. 
A.  (n.  B.)  361. 

100  Cal.  316^321,  84  Pac.  711,  SOUTHEBK  CALIFOBNIA  MOTOB 
BOAD  CO.  y.  &AN  BEBNABDINO  NAT.  BANK. 
Miscellaneous. — Cited    in   Southern    California   etc.    Bead    Co.    ▼. 
MerriU  (CaL),  34  Pac  712. 

100  CaL  322-328,  38  Am.  St.  Bep.  206,  34  Pac.  722,  KETES  v.  CYBUS. 

Probate  Homestead  Set  Apart  for  widow  is  exempt  from  her 
debts  as  well  as  those  of  her  deceased  husband. 

Approved  in  Weaver  v.  First  Nat.  Bank  of  Chicago,  76  Kan. 
542,  123  Am.  St.  Bep.  155,  04  Pac.  273,  16  L.  B.  A.  (n.  s.)  110,  home- 
stead character,  once  attached,  may  persist  for  benefit  of  sole  sur- 
viving member  of  family. 

Object  of  Homestead  Law  Is  to  Protect  Family  in  right  to  pre- 
serve  their  home. 

Approved  in  Bell  v.  Bell,  2  CaL  App.  340,  83  Pac.  815,  widow  to 
whom  family  allowance  has  been  paid  is  not  liable  to  children  after 
they  have  attained  their  majority;  Estate  of  Hayes,  1  Cof.  Prob. 
553,  setting  apart  homestead  to  minor  child,  widow  having  died 
and  other  children  having  attained  majority. 

Headings  are  Portion  of  Statnte,  and  may  be  examined  to  de- 
termine legislative  intent. 

Approved  in  Bettencourt  v.  Sheehy,  167  CaL  702,  100  Pac.  01^ 
defining  word  "retail"  in  statute  by  reference  to  marginal  note  ia 
Political  Code;  In  re  Wisner,  36  Mont.  308,  02  Pac.  060,  applying 
rule  to  portion  of  Penal  Code  relating  to  frauds  in  corporate  manage- 
ment. 

100  Cal.  328-334,  34  Pac  608,  PEOPLE  ▼.  MITCHELL. 

Admissibility  of  Confession  or  Admissions  of  third  persons  in 
criminal  cases.    See  note,  131  Am.  St.  Bep.  787. 

100  Oal.  336-338,  34  Pac.  775,  BLACKBUBN  ▼.  NELSON. 

In  Attempting  to  Trace  Description  on  ground,  court  should  fol- 
low footsteps  of  surveyor  rather  than  take  reverse  course. 

Approved  in  Birk  v.  Hodgkins,  150  Cal.  580,  114  Pac.  824,  follow- 
ing calls  of  description  in  their  order. 

Distinguished  in  Davies  v.  Wickstrom,  56  Wash.  159,  134  Am. 
St.  Rep.  1100,  105  Pac.  456,  refusing  to  apply  rule  in  view  of  con- 
struction of  description  by  parties  upon  the  ground. 
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100  OaL  S89-34S,  84  Pac.  822,  McOLtmE  T.  McOLXTBE. 

OompromiBe  of  UtUrly  Unfounded  CUlm  is  not  valid  eonsidera- 
tion. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  CaL  183,  164.. 
119  Am.  St.  Bep.  164,  88  Pac.  710,  9  L.  B.  A.  (n.  s.)  568,  eompromise 
of  claim  on  promissory  notes  given  for  gambling  debt  is  not  suffi- 
cient consideration  for  new  notes. 

Void,  Invalid,  or  Unfounded  dalm  as  subject  of  valid  eompromise. 
See  note,  25  L.  B.  A.  (n.  s.)  287,  299,  300. 

100  Oal.  844-345,  84  Pac.  830,  WILL  v.  LYTLE  OBEEK  WATEB  00. 

Showing  Held  Snlllcient  to  Justify  setting  aside  default. 

Approved  in  Stretch  v.  Montezuma  Mining  Co.,  29  Nev.  169,  86 
Pac.  447,  setting  aside  default  against  foreign  corporation  which  did 
not  learn  of  service  of  summons  till  ten  days  after  entry  of  default 

100  OaL  846-347,  84  Pac.  826,  IK  BE  WEBINaEE. 

Hnaband  la  Primarily  Liable  for  wife's  funeral  expenses. 

Approved  in  Kenyon  v.  Brightwell,  120  Ga.  612,  48  S.  E.  126,  and 
Stonesifer  v.  Shriver,  100  Md.  30,  59  Atl.  141,  both  reaffirming  rule; 
Butterworth  v.  Teale,  54  Wash.  16,  102  Pac.  769,  wife  is  liable  for 
funeral  expenses  of  husband. 

Distinguished  in  Skillman  v.  Wilson,  146  Iowa,  604,  125  N.  W. 
345,  under  statute,  estate  of  deceased  wife  is  primarily  liable  for 
her  funeral  expenses. 

Liability  of  Decedent's  Estate  for  funeral  expenses.    See  note,  33 
L.  B.  A.  662. 

Idability  of  Separate  Estate  of  Wife  for  her  funeral  expenses. 
See  note,  6  L.  B.  A.  (n.  s.)  917. 

Oost  of  Monnment  and  Funeral  Expenses  may  be  allowed  from 
estate  of  decedent. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  368,  362,  refusing, 
under  circumstances,  to  allow  more  than  was  absolutely  necessary 
properly  to  mark  grave  of  deceased. 

Items  and  Amounts  Allowable  as  Funeral  Expenses  against  de- 
ceased's estate.    See  note,  28  L.  B.  A.  (n.  s.)  573. 

100  CaL  848-352,  84  Pac.  819,  ELECTBIO  UOHT  ft  POWEB  00. 
▼.  SAN  BEBNABDINO. 
Contract  for  Lighting  Streets  is  not  contract  for  ''street  work." 
Beaffirmed  in  Tanner  v.  Auburn,. 37  Wash.  40,  7^  Pac.  4^. 

100  CaL  352-869,  34  Pac  826,  PEOPLE  ▼.  WIEGEB. 

Necessity  of  Claiming  Constitutional  Protection  against  self-in- 
crimination.    See  note,  4  L.  B.  A.  (n.  s.)  1145. 

Miscellaneous. — Cited  in  State  v.  Jackson,  128  Iowa,  546,  105  N. 
W.  53,  guilt  or  innocence  of  accused  is  not  determined  by  motives 
of  witnesses  for  state. 

100  Cal.  359-366,  34  Pac.  820,  WAGNER  T.  SUPEBIOB  COURT. 
Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  946,  947. 

100  CaL  367-370,  34  Pac.  852,  PEOPLE  y.  KINDELBEBGER. 

It  la  Error  for  Judge  to  Inform  Jury  that  he  is  utterly  at  a  loss 
to  know  why  twelve  honest  men  cannot  agree  on  verdict. 
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Approved  in  People  t.  Conboy,  15  Cal.  App.  99,  103,  113  Pae. 
703,  7t>5,  error  for  court  to  say  "that  there  is  no  reason  why  twelve 
honest,  intelligent,  reasonable  men  should  not  reach  a  conclusion  in 
this  case";  Bishop  v.  State,  73  Ark.  573,  84  S.  W.  70^9,  error  for 
judge  to  say  to  jury  that,  if  they  could  not  agree  upon  punishment, 
they  might  leave  that  to  be  fixed  by  him;  State  v.  Chambers,  9 
Idaho,  686,  75  Pac.  278,  error  for  court  to  remind  jury  of  great 
expense  of  trial  to  county  and  to  say  that  case  did  not  involve 
much  difficulty;  State  ▼.  Tates,  99  Minn.  467,  109  N.  W.  1072,  re- 
versing where  charge  was  argumentative  and  gaye  undue  promi- 
nence to  testimony  of  particular  witnesses;  State  v.  Thield,  36  Wash. 
367,  78  Pac.  920,  reversing  where  judge  stated  that  it  seemed  a 
very  clear  case  and  that  he  could  not  see  why  jury  should  hesitate. 

Distinguished  in  People  v.  Miles,  143  Cal.  638,  77  Pae.  667,  not 
error  for  judge  to  remind  jury  of  great  expense  that  would  be  in- 
curred by  a  retriaL 

100  OaL  370-372,  34  Pac.  853,  PBOPLE  T.  HANDLET. 

In  Information  for  Anon,  ownership  of  house  burned  is  immaterial 
if  it  is  otherwise  sufficiently  described. 

Approved  in  People  v.  Laverty,  9  Cal.  App.  759,  100  Pac.  901, 
reaffirming  rule;  People  v.  Hutchings,  8  Cal.  App.  554,  97  Pac.  327, 
allegation  in  indictment  for  grand  larceny  of  steer  that  it  was  taken 
from  possession  of  owner  is  surplusage. 

100  OaL  372-374,  84  Pac.  861,  THEUN  ▼.  8TEWABT. 

0aii86  of  Action  for  Injury  to  Person  is  improperly  united  with 
separate  cause  of  action  for  subsequent  injury  to  property. 

Approved  in  Estate  of  Goodspeed,  2  Cof.  Prob.  151,  charges  of 
fraud  and  duress,  in  wiU  contest,  should  be  separately  stated. 

100  OaL  376-578,  34  Pac.  867,  IK  BE  BEBOIN. 

That  Part  of  Oode  of  Olvil  Procedure  entitled  "Probate  of  Foreign 
Wills"  must  prevail  over  all  conflicting  provisions. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  605,  86  Pae.  841,  sec- 
tions of  Code  of  Civil  Procedure  as  to  venue  must  prevail  over  Pol- 
itical Code  as  to  action  to  recover  official  moneys  from  superintendent 
of  state  insane  asylum. 

100  Oal.  379-381,  34  Pac.  856,  PEOPUB  T.  IiANE. 

Evidence  of  Subsequent  Shooting  by  defendant  held  inadmissible  as 
part  of  res  gestae  or  to  show  motive  or  intention. 

Approved  in  State  v.  Kelly,  77  Conn.  273,  58  AtL  707,  rejecting 
statement  of  person  upon  finding  dead  chickens  that  they  had  been 
poisoned. 

Evidence  of  Distinct  Offense  is  Inadmissible  unless  there  is  some 
logical  connection  between  the  two  offenses. 

Approved  in  People  v.  Glass,  158  Cal.  679,  112  Pac.  287,  in  prosecu- 
tion for  bribery  to  prevent  granting  of  telepthone  franchise,  evidence 
of  efforts  bv  accused  to  prevent  granting  of  similar  franchise  in  neigh- 
boring city  is  inadmissible;  People  v.  Cook,  14d  CU.  341,  83  Pac.  47, 
evidence  of  criminal  relations  between  accused  and  his  daughter  is 
admissible  in  connection  with  proof  that  deceased  had  been  paying 
attentions  to  daughter;  People  v.  Edwards,  13  CaL  App.  553,  110  Pac. 
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343,  in  trial  for  rape  of  child,  evidence  of  ■ubseqnent  rape  eommitted 
by  companion  of  defendant  upon  same  eliild  is  inadmissible;  State  ▼• 
Williams,  36  Utah,  281,  103  Pac.  253,  in  trial  for  rape  of  child,  otI- 
dence  of  defendant's  statement  that  he  had  eommitted  similar  offense 
with  other  children  is  inadmissible. 

Distinguished  in  People  v.  Grow,  16  Cal.  App.  149,  116  Pac.  370, 
evidence  that  accused  was  striker  and  prosecuting  witness  nonunion 
man  is  admissible  in  trial  for  assault  with  intent  to  murder. 

ETldence  of  Otber  Crimea  in  Orimlnal  Casaa.  See  note,  62  L.  B.  A. 
313. 

Eyidence  of  Motive  may  be  Admitted  to  prove  intent. 

Approved  in  Lo  Toon  v.  Territory,  16  Haw.  3^,  admitting  evidence 
of  illicit  relations  between  accused  and  wife  of  prosecuting  witness. 

What  Intoxication  will  Bzcnae  Crime.    See  note,  36  L.  B.  A.  471. 

100  CaL  391-400,  84  Pac.  863,  ESTATE  OF  FLINT. 

Evidence  of  Physician  That  He  Prescribed  to  decedent  for  mental 
trouble  is  inadmissible. 

Approved  in  Murphy  v.  Board  of  Police  etc.  Oommrs.,  2  CaL  App. 
470,  83  Pac.  577,  refusing  to  permit  wife  of  decedent  to  introduce  evi- 
dence of  his  communications  with  his  physician;  Trull  v.  Modem 
Woodmen,  12  Idaho,  323,  85  Pac.  1082,  applicant  for  life  insurance  held 
to  have  waived  privilege  by  express  provision  contained  in  applica- 
tion. 

Expert  Opinions  as  to  Sanity  or  Insanity.    See  note,  39  L.  B.  A.  321. 

Heir  cannot  Waive  Privilege  attached  to  communications  from  de- 
ceased to  his  physician. 

Approved  in  Auld  v.  Cathro,  20  N.  D.  470,  472,  128  N.  W.  1028,  1029, 
32  L.  B.  A.  (n.  s.)  71,  privilege  is  personal  and  cannot  be  waived  by 
heirs  or  personal  representatives. 

Evidence  of  Illicit  Belatlons  of  decedent  with  his  future  wife  nine 
years  prior  to  execution  of  will  is  not  evidence  of  her  undue  influence 
over  such  execution. 

Approved  in  Fulton  v.  Freeland,  219  Mo.  515,  131  Am.  St.  Bep.  576, 
118  S.  W.  18,  reaffirming  rule. 

Undue  Influence  Invalidating  Wllla.    See  note,  2  Gof .  Prob.  95. 

Insane  Delusions.    See  note,  1  Cof.  Prob.  251. 

Contest  Arising  upon  Probate  of  will  is  civil  action  within  meaning 
of  subdivision  4  of  section  1881,  Code  of  Civil  Procedure. 

Distinguished  in  Estate  of  Harris,  3  Cof.  Prob.  5,  will  contest  is 
special  proceeding  and  not  subject,  except  as  to  mode  of  trial,  to 
provisions  of  Code  of  Civil  Procedure  concerning  civil  action. 
'  Miscellaneous. — Cited  in  Estate  of  Goodspeed,  2  Cof.  Prob.  151,  one 
charged  in  pleading  with  conspiracy  is  entitled  to  names  of  alleged 
conspirators.  t 

100  CaL  400-404,  34  Pac.  865,  ESTATE  OF  OOUT& 

By  Proper  Publication  of  Order  to  show  cause,  all  persons  interested 
in  order  of  sale  are  brought  within  jurisdiction  of  court. 

Approved  in  Dane  v.  Layne,  10  Cal.  App.  370,  101  Pac.  1069,  such 
order  cannot  be  collaterally  attacked  by  heirs  and  persons  claiming 
interest  in  land. 

Conclusiveneaa  of  Prior  Dedalona  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  338, 
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100  OaL  404-408,  84  Pac.  869,  FDTNEBTT  T.  PEMinE. 

Superior  Court  Sitting  In  Probate  has  jurisdiction  to  determine 
every  matter  necessary  or  proper  in  the  proceeding. 

Approved  in  In  re  Burton,  5  Cof .  Prob.  238,  refusing  to  review  pro- 
bate proceedings  before  court  of  another  county. 

Allowance  to  Administrator  for  Interest  on  disbursements.  See 
note,  5  Cof.  Prob.  396. 

100  OaL  406-413,  38  Am.  St.  Bep.  301,  34  Pac.  959,  LOWE  ▼.  WOODS. 

Conditional  Sale  Is  Valid* 

Approved  in  Liver  v.  Mills,  155  Cal.  462,  101  Pac.  300,  bona  fide 
purchaser  from  vendee  acquires  no  superior  right. 

Miscellaneous. — ^Cited  in  Lowe  v.  Woods  (Cal.),  40  Pac.  1047,  same 
ease  on  subsequent  appeal. 

100  Cal.  419-425,  38  Am.  St.  Bep.  305,  35  Pac.  302,  PEOPLE  ▼.  GLENN 
COUNTY. 

Motives  Wldch  Induce  Legislative  Action  are  not  subject  of  judicial 
inquiry. 

Approved  in  Lukens  v.  Nye,  156  Cal.  505,  105  Pac.  596,  agreement 
between  governor  and  beneficiary,  under  appropriation  act,  by  which 
beneficiary  promised  to  accept  less  than  full  amount,  is  invalid. 

Act  Creating  New  County  is  not  with  constitutional  prohibition 
against  special  legislation. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  228,  233,  92  Pac.  355,  357, 
county  boundary  lines  may  be  changed  by  special  act. 

Allegations  of  Ftand  Should  Contain  Facts  su^cient  to  constitute 
fraud. 

Approved  in  Estate  of  Harris,  3  Cof*  Prob.  14,  allegation  that  will 
of  decedent  was  absolutely  overpowered  by  lies  and  misrepresenta- 
tions of  another  is  insufficient. 

100  OaL  429-434,  34  Pac.  1089,  HENKE  ▼.  EUBEKA  ENDOWMENT 
ASSN. 

Complaint  Which  Sets  Up  Written  Contract  need  not  allege  con- 
sideration. 

Approved  in  Younglove  v.  Cunningham  (C*^!.),  43  Pac.  755,  holding 
appeal  which  disputed  rule  to  be  frivolous;  Noyes  v.  Toung,  32  Mont. 
236,  79  Pac.  1065,  rule  applies  to  instrument  acknowledging  indebted- 
ness and  promising  to  pay  it. 

Matters  of  Inducement  Do  not  Bender  complaint  ambiguous. 

Approved  in  Matthews  v.  Coate,  17  Idaho,  629,  106  Pac.  991,  court 
need  not  make  findings  on  matters  of  inducement. 

100  CaL  437-442,  34  Pac.  1080,  PEOPLE  ▼.  CHUEY  TING  GIT. 

On  Information  for  Bobbery  it  is  unnecessary  to  specify  value  of 
property  taken. 

Approved  in  State  v.  La  Chall,  28  Utah,  83,  77  Pac.  4,  amendment 
inserting  words  descriptive  of  value  in  indictment  for  robbery  is  not 
prejudicial. 

Natnre  and  Elements  of  Crime  of  Bobbery.  See  note,  135  Am.  St. 
Bep.  48L 
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100  Oal.  442-440,  34  Pac.  1082,  OOTJNTT  OF  SAK  LUIS  OBISPO  T. 
PETTIT. 

County  Treasurer  Held  Estopped  by  his  statement  that  he  had  re- 
ceived certain  moneys  from  license  tax  collector. 

Distingnished  in  County  of.  San  Luis  Obispo  v.  Farnum,  108  CaL 
566,  41  Pac.  446,  sureties  on  county  auditor's  bond  are  not  liable  for 
license  tax  moneys  paid  to  him,  but  which  should  have  been  paid 
directly  to  treasurer;  Shelton  v.  Cooksey,  138  Mo.  App.  304,  122  S.  W. 
333,  recital  in  deed  that  purchase  price  has  been  paid  may  be  con- 
tradicted  to  prejudice  of  attaching  creditor. 

100  CaL  446-454,  34  Pac.  1085,  COLLINS  ▼.  SCOTT. 

Heirs  of  Mortgagor  are  not  necessary  parties  to  action  of  fore- 
closure. 

Beaffirmed  in  McClung  v.  Cullison,  15  Okl.  408,  82  Pac.  500. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
44. 

100  CaL  454r-459,  36  Pac.  75,  KENTON  ▼.  WESTEBN  UNION  TEL. 
CO. 

Negligence  of  Telegraph  Company  Cansing  Dlscontinnance  of  con- 
tract terminable  at  pleasure  of  other  party  thereto,  as  actionable. 
See  note,  29  L.  B.  A.  (n.  s.)  892. 

Damages  for  Loss  of  Appointment  as  deputy  assessor  are  too  spec- 
ulative to  be  recovered. 

Approved  in  Pacific-Union  Club  v.  Gommei;cial  etc.  Assur.  Co.,  12 
Cal.  App.  509,  107  Pac.  731,  loss  by  fire,  where  earthquake  cut  off 
water  supply,  is  not  loss  caused  directly  or  indirectly  by  earthquake; 
Western  Union  Tel.  Co.  v.  Adams  Machine  Co.,  92  Miss.  856,  47  So. 
413,  denying  recovery  for  nondelivery  of  telegram  resulting  in  loss  of 
opportunity  to  make  proposed  contract. 

100  Cal.  459-465,  34  Pac.  1078,  PEOPLE  ▼.  WELLS. 

It  is  Error  for  Prosecuting  Attorney  knowingly  to  ask  defendant 
questions  calling  for  inadmissible  testimony  in  order  to  prejudice 
jury. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  525,  114  Pac.  831, 
reversing  where  wife  of  juror  read  to  him  newspaper  article  accusing 
defendant  of  other  crimes;  People  v.  Amer,  151  Cal.  309,  90  Pac. 
700,  misconduct  of  district  attorney  cannot  be  considered  on  motion 
for  new  trial;  People  v.  Pang  Sui  Lin,  15  Cal.  App.  263,  114  Pac. 
584,  in  joint  prosecution  for  robbery,  prejudicial  error  for  district 
attorney  to  ask  questions  intimating  that  one  of  defendants  had 
been  guilty  of  other  crimes,  though  court  admonished  jury;  People 
V.  McCarthy,  14  Cal.  App.  150,  111  Pac.  275,  refusing  to  reverse  for 
voluntary  testimony  of  witness  for  state,  not  responsive  to  district 
attorney's  question  and  stricken  out  on  his  motion;  People  v.  Grider, 
13  Cal.  App.  712,  714,  110  Pac.  590,  591,  reversing  where  district 
attorney  persistently  asked  questions  which  he  knew  called  for  inad- 
missible testimony,  and  argued  facts  of  case  whenever  defendant 
objected;  People  v.  Davenport,  13  Cal.  App.  643,  110  Pac.  322,  revers- 
ing where  district  attorney  intimated  that  defendant  was  guilty  of 
another  offense;  State  v.  Irwin,  9  Idaho,  40,  71  Pac.  609,  60  L.  R.  A. 
716,  reversing  where  prosecuting  attorney  asked  questions  intimating 
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that  aecnBed  was  guilty  of  other  similar  offenses;  State  ▼.  Boscum, 
119  Iowa,  333,  93  N.  W.  296,  repeated  efforts  of  prosrveuting  attorney 
to  introduce  evidence  of  defendant's  guilt'of  other  offenses  are  ground 
for  reversal;  State  v.  Bogers,  31  Mont.  8,  77  Pac.  296,  reversing  where 
district  attorney  asked  improper  questions  tending  to  degrade  witness 
for  defense;  Leo  v.  State,  63  Neb.  732,  89  N.  W.  306,  error  for  prose- 
cuting attorney  repeatedly  to  ask  questions  intimating  that  accused 
had  been  previously  arrested  and  convicted  of  other  offenses. 

Distinguished  in  People  v.  Bradbury,  151  Cal.  679,  91  Pac.  498,  re- 
fusing to  reverse  where  district  attorney  asked  one  improper  question 
for  which  he  was  severely  reprimanded;  People  v.  Davis,  1  Cal.  App. 
12,  81  Pac.  718,  reference  by  prosecuting  attorney  to  presence  of  de- 
fendant's relatives  in  courtroom  held  not  prejudicial  error;  Dimmick 
V.  United  States,  135  Fed.  270,  70  C.  C.  A.  141,  refusing  to  reverse 
where  alleged  improper  questions  were  asked  in  good  faith. 

100  CaL  466-478,  35  Pac.  80,  PEOPLE  Y.  OALLAGHEB. 

Defendant  can  be  Cross-examined  only  as  to  those  matters  about 
which  he  was  examined  in  chief,  but  as  to  those  matters  he  may 
be  cross-examined  as  fully  as  any  other  witness. 

Approved  in  People  v.  Martin,  13  Cal.  App.  107,  108  Pac.  1038, 
reaffirming  rule;  People  v.  Soeder,  150  Cal.  20,  87  Pac.  1020,  where 
defendant  denied  that  he  was  guilty  of  murder,  it  was  proper  cross- 
examination  to  ask  him  where  he  was  at  time  murder  was  alleged  to 
have  occurred;  People  v.  Dole  (Cal.),  51  Pac.  945,  where  defendant 
had  testified  that  he  had  won  forged  check  at  cards,  it  was  proper 
cross-examination  to  ask  him  whether  he  had  stated  that  fact  to 
police  officers;  People  v.  Maughs,  8  Cal.  App.  117,  118,  96  Pac.  412, 
permitting  inquiry  into  all  pertinent  circumstances  connected  with 
killing;  People  v.  Oliver,  7  Cal.  App.  604,  95  Pac.  174,  defendant  may 
be  asked  upon  cross-examination  whether  he  has  ever  been  convicted 
of  felony;  People  v.  Schmitz,  7  Cal.  App.  360,  94  Pac.  415,  reversing 
where  cross-examination  was  allowed  to  extend  beyond  matters  tes- 
tified to  in  chief;  People  v.  Zimmerman,  3  Cal.  App.  90,  84  Pac.  449, 
defendant  who  swears  to  alibi  may  be  cross-examined  as  to  alleged 
criminal  transactions;  Lewis  v.  Territory,  7  Ariz.  57,  60  Pac.  696, 
defendant,  who  has  testified  as  to  circumstances  of  crime,  cannot  be 
compelled  to  testify  as  to  whether  he  has  been  convicted  of  other 
felonies. 

Embezzlement.    See  note,  87  Am.  St.  Bep.  21,  22,  30,  35. 

Embezzlement  as  Affected  by  Want  of  Authority  to  receive  money 
or  property  in  first  instance.     See  note,  17  L.  B.  A.  (n.  s.)  534. 

100  Cal.  478^84,  35  Pac.  84,  PEOPLE  v.  CBOWLET. 

Defendant  in  Criminal  Action  may  be  asked  on  cross-examination 
whether  he  has  been  convicted  of  a  felony. 

Beaffirmed  in  People  v.  Walker,  15  Cal.  App.  406,  114  Pac.  1011. 

Distinguished  in  Lewis  v.  Territory,  7  Ariz.  58,  60  Pac.  696,  in 
absence  of  special  statutory  authority,  such  question  cannot  be  asked 

Cross-examination  aa  Proper  Mode  of  Proving  conviction  of  crime 
for  purposes  of  impeachment.    See  note,  80  L.  B.  A.  (n.  s.)  851. 

100  Cal.  484-493,  35  Pac.  144,  MULCAHY  V.  BUCKLEY. 

Defendant  cannot  Deny  on  Information  and  belief  where  he  is  pre- 
sumed to  have  knowledge  or  the  means  of  knowledge. 
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Approved  in  Bartlett  Estate  Go.  y.  Fraser,  11  Cal.  App.  375,  105 
Pae.  131,  denial  of  nonpayment  on  information  and  belief  is  insuffi- 
cient; Hewel  y.  Hogin,  3  Cal.  App.  254,  84  Pac.  1004,  1006,  denial  by 
treasurer  of  irrigation  district,  on  information  and  belief,  that  coupons 
were  ever  signed  by  secretary,  is  insufficient;  Mendocino  County  y. 
Peters,  2  Cal.  App.  28,  82  Pac.  1123,  denial  on  information  and  belief 
of  publication  in  newspaper  and  of  proceedings  of  board  of  snper- 
yisors  is  insufficient. 

Matter  of  Public  Bacord  cannot  bo  Denied  on  information  and 
belief. 

Approved  in  Le  Breton  y.  Stanley  Contracting  Co.,  15  Cal.  App.  433, 
114  Pae.  1O30,  Peacock  y.  United  States,  125  Fed.  587,  60  C.  C.  A. 
389,  and  Sumpter  y.  Burnham,  51  Wash.  600,  99  Pac.  753,  all  re- 
affirming rule. 

When  DenialB  on,  Information  and  B^ef  are  permissible.  See 
note,  133  Am.  St.  Bep.  107,  109. 

Benlala  upon  Information  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  ae  to  matters  presumptively  within 
pleader's  knowledge.    See  note,  30  L.  B.  A.  (n.  s.)  780. 

Bigbt  to  Attorneys'  Feea  is  Incidental  to  judgment  establishing 
mechanic's  lien. 

Approved  in  Hampton  y.  Christensen  (Cal.),  84  Pac.  204,  amount 
of  attorneys'  fees  is  within  discretion  of  trial  court;  Armijo  v.  Moun- 
tain Elec.  Co.,  11  N.  M.  249,  67  Pac.  730,  amount  can  be  fixed  by 
trial  court  irrespective  of  amount  mentioned  in  complaint. 

100  Oal.  493-496,  86  Pac.  87,  LOVEBEN  ▼.  LOVEBEN. 

Wife  ia  not  Entitled  to  Allowance  for  past  expenses  of  divorce 
action  except  where  payment  is  necessary  to  enable  wife  further  to 
prosecute  or  defend. 

Approved  in  Sheppard  y.  Sheppard,  15  Cal.  App.  618,  115  Pac.  753, 
reaffirming  rule;  Stewart  v.  Stewart,  156  Cal.  655,  105  Pac.  957,  before 
expenses  of  summoning  witnesses  and  taking  depositions  will  be 
allowed,  necessity  therefor  must  be  shown;  Bordeaux  v.  Bordeaux, 
29  Mont.  483,  75  Pac.  361,  fact  that  court  reserved  right  to  make 
allowance  after  trial  does  not  show  necessity  therefor;  Leak  v.  Leak, 
156  Fed.  477,  84  C.  C.  A.  284,  court  has  no  power  to  allow  wife  cost 
of  depositions  previously  taken  by  her. 

100  Cal.  496-600,  S5  Pac.  431,  DOUOHEBTT  Y.  BABTLETT. 

Wliere  Executora  are  Also  Trustees  of  residue  of  estate,  court  of 
equity  cannot  enforce  accounting  pending  administration. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  238,  superior  court  of  one 
county  will  not  review  orders  in  probate  of  superior  court  of  another 
county;  Beach's  Estate,  50  Or.  188,  92  Pac.  122,  where  executor  gave 
no  undertaking  as  trustee  and  did  not  secure  his  discharge  as  execu- 
tor, county  court  still  had  jurisdiction  to  compel  final  accounting. 

100  Cal.  500-604,  35  Pac.  146^  POBTEB  Y.  ABBOWHEAD  BESEB- 
VOIB  CO. 

Failure  to  Make  Payments  upon  first  of  each  month  for  proportion 
of  work  completed  is  substantial  breach. 

Approved  in  Alderson  v.  Houston,  154  Cal.  13,  96  Pac.  889,  land 
owner,  who  contracted  to  give  brokers  exclusive  right  to  sell  land  for 
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eighteen  months,  broke  contract  when  he  permitted  land  to  become 
encumbered  with  bond  liena  for  street  work;  .Beck  v.  Schmidt,  13 
Gal.  App.  451,  110  Pac.  456,  contractors  for  grading  could  sue  on 
quantum  meruit  where  defendant  failed  to  make  payments  required 
by  contract;  Harris  Lumber  Co.  v.  Wheeler  Lumber  Co.,  88  Ark.  497, 
115  S.  W.  171,  in  contract  for  sale  of  several  carloads  of  lumber, 
failure  to  pay  for  any  one  carload  is  breach  of  contract. 

Distinguished  in  Fairchild-Gilmore- Walton  Co.  v.  Southern  Befining 
Co.,  158  Cal.  274,  110  Pac.  955,  one  who  contracttsd  to  sell  asphalt 
on  monthly  deliveries  and  payments  could  not  rescind  for  failure 
to  make  timely  payments  where  it  had  not  insisted  on  same  and  was 
itself  delinquent. 

BXgbt  of  Contractor  to  Sua  on  Qoaatnin  Meruit  upon  breach  of  con- 
struction contract  by  other  party.     See  note,  13  L.  B.  A.  (n.  s.)  448. 

Becoveriiig  for  Servicefl  and  Expenses  under  running  contract  with 
corporation  ended  by  its  insolvency  and  dissolution.  See  note,  69 
L.  B.  A.  128. 

100  CaL  505-611,  85  Pac.  73,  PATCHETT  V.  PACIFIO  COAST  BY. 
CO. 
Who  may  Plead  Statute  of  Limitations.    See  note,  104  Am.  St.  Bep. 

751. 

100  CaL  511-514,  35  Pac.  88,  MUBBAT  ▼.  OLEASON. 

Summons  must  be  Served  within  reasonable  time. 

Approved  in  Castro  v.  San  Francisco  (Cal.),  35  Pac.  1035,  court 
may  dismiss  action  for  inexcusable  delay  of  two  years  in  serving 
summons;  Luke  v.  Bennion,  36  Utah,  67,  106  Pac.  714,  action  in 
justice's  court  does  not  'necessarily  terminate  from  failure  to  serve 
summons  within  year. 

100  Cal.  514-523,  36  Pac  148,  659,  WILSON  y.  SAMUELS. 

Composition  Agreement  is  Agreement  between  debtor  and  his  cred- 
itors whereby  latter,  for  sake  of  early  payment,  promise  to  accept 
less  than  full  amount  of  their  claims  in  complete  satisfaction. 

Approved  in  Beynolds  v.  Pennsylvania  Oil  Co.,  150  Cal.  634,  89  Pac. 
612,  agreement  held  not  to  bar  creditors  who  had  signed  it  from 
prosecuting  their  claims  or  to  compel  them  to  accept  less  than  full 
amount  in  satisfaction. 

Accord  and  Satisfaction.    See  note,  100  Am.  St.  Bep.  394. 

100  Cal.  623-625,  36  Pac.  88,  PEOPLE  ▼.  KBUGEB. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.   Bep.   60,  61. 

100  Cal.  526-636,  36  Pac.  163^  666,  COUNTY  OF  LOS  ANOELES  ▼. 
LANKEBSHIM. 

Sureties  of  County  Treasurer  are  not  liable  for  loss  from  payment 
of  genuine  auditor's  warrant  in  due  form,  without  notice  of  illegality. 

Approved  in  Town  of  Buyck  v.  Buyck,  112  Minn.  101,  127  N.  W.  454, 
but  holding  that  county  treasurer  had  notice  of  illegality. 

Actions  for  Which  Sureties  on  official  bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  556. 

Failure  to  Present  Claim  Against  Estate  of  deceased  or  b^ankrupt 
principal,  as  releasing  surety.    ISee  note,  25  L.  B.  A.  (n.  s.)  139. 
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100  Oal.  537-642,  38  Am.  St.  Bep.  310,  35  Pftc.  163,  PEOPLE  ez  reL 
FLEMING  ▼.  8H0BB. 

Absence  of  Officer  from  State  for  more  than  sixty  days,  without 
permission  of  legislature,  ipso  facto  vacates  office. 

Approved  in  McKannay  ▼.  Horton,  151  Gal.  717,  121  Am.  St.  Bep. 
146,  91  Pac.  600,  13  L.  B.  A.  (n.  s.)  661,  office  of  mayor  vacant  when 
judgment  convicting  him  of  felony  entered,  though  appeal  pending. 

Distinguished  in  Bergerow  v.  Parker,  4  Cal.  App.  174,  87  Pac.  250, 
rule  does  not  apply  when  constable  was  arrested  for  felony  and  im- 
prisoned pending  trial,  but  case  was  subsequently  dismissed. 

Abandonment  of  Public  Office.    See  note,  113  Am.  St.  Bep.  517. 

Question  Whether  Official  Bond  of  relator  has  been  properly  ap- 
proved cannot  be  raised  by  defendants  in  quo  warranto. 

Approved  in  People  v.  Bea,  2  Cal.  App.  Ill,  83  Pac.  165,  in  action 
to  try  right  to  office,  errors  in  portion  of  judgment  finding  one  de- 
fendant entitled  to  office  cannot  be  considered  on  appeal  by  other 
defendanti. 

100  Oal.  543-547,  35.  Pac.  156,  563,  STE'W:ABT  y.  SUPEBIOB  COUBT. 

Mandatory  Injunction  la  Stayed  by  appeal. 

Approved  in  Clute  v.  Superior  Court,  155  Cal.  18,  123  Am.  St.  Bep. 
54,  99  Pac.  364,  holding  injunction  restraining  defendant  from  repre- 
senting himself  as  manager  of  hotel  to  be  mandatory. 

Office  of  Injunction  is  Preventive  and  not  remedial. 

Approved  in  Hatch  v.  Baney,  9  Cal.  App.  717,  100  Pac.  887,  injunc- 
tion temporarily  restraining  defendant  from  interfering  with  plain- 
tiff's use  of  ditch  was  improperly  issued  where  ditch  had  been  de- 
stroyed more  than  a  year  before. 

Distinguished  in  Dingley  v.  Buckner,  11  Cal.  App.  186,  104  Pac. 
480,  though  defendant  is  in  possession  of  plaintiff's  place  of  business, 
injunction  will  lie  to  prevent  further  interference  with  operation 
of  business. 

Miscellaneous. — Cited  in  Stewart  v.  Superior  Court,  101  Cal.  595, 
36  Pac.  100,  referring  historically  to  principal  case. 

100  CaL  647-554,  35  Pac.  158,  McOANN  v.  PENNIE. 

Contract  of  Executory  Nature,  which  personal  representative  can 
fully  and  fairly  execute,  is  enforceable  against  estate  of  decedent. 

Approved  in  Barrett  v.  Towne,  196  Mass.  491,  82  N.  E.  700,  13 
L.  B.  A.  (n.  s.)  643,  contract  by  which  testator  retained  counsel  to 
defend  his  brother  may  be  enforced  against  his  estate;  Mills  v.  Smith, 
193  Mass.  18,  78  N.  £.  768,  6  L.  B.  A.  (n.  s.)  865,  enforcing  against 
estate  of  decedent  contract  by  which  entire  charge  and  disposition 
of  his  lands  was  given  to  anotiier. 

Complaint  upon  Claim  Against  Estate  of  decedent  need  not  allege 
presentation  of  claim  to  administrator. 

Approved  in  Clayton  v.  Dinwoody,  33  Utah,  263,  93  Pac.  727,  service 
of  verified  complaint  upon  executors  in  action  to  establish  claim  is 
sufficient  presentation  thereof. 

Where  Contract  is  Eequired  to  be  in  writing,  it  is  not  necessary 
to  allege  in  pleading  that  it  was  in  writing. 

Beaffirmed  in  Levy  v.  Byland,  32  Nev.  469,  109  Pac.  908. 
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100  OaL  564>571,  85  Pac.  166,  STEVENS  ▼.  {(AK  I*BANOISCO  ft 
NORTH  PAC.  B.  B.  CO. 

Engineer  of  Ferry-boat  is  Fellow-seryant  of  fireman  and  oiler  em- 
ployed by  him. 

Approved  in  McDonald  v.  Hoffman,  10  Gal.  App.  518,  102  Pac.  674, 
foreman  in  charge  of  construction  of  building  is  fellow-servant  of 
carpenters  employed  on  building  in  conBtmeting  scaffold;  Schwind  v. 
Floriston  Pulp  etc.  Co.,  5  Cal.  App.  202,  89  Pac.  1069,  yard  foreman 
is  fellow-servant  of  employee  killed  by  cars  while  going  on  errand- 

What  Servants  Deemed  to  be  in  Common  Emiiloyment^  apart  from 
statutes,  where  no  questions  as  to  vice-principalship  arise.  See  note, 
50  L.  B.  A.  438. 

Liability  of  Master  for  Injuries  to  Servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  B.  A.  714. 

Duty  of  Master  With  Bespect  to  Employment  of  his  servants.  See 
note,  48  L.  B.  A.  378,  390. 

Duties  of  Master  and  Servant  as  to  Bules  promulgated  for  safe 
conduct  of  business.     See  note,  43  L.  B.  A.  318. 

Knowledge  as  Element  of  Employer's  Liability.  See  note,  41  L. 
B.  A.  53.  ' 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
li.  B.  A.  (n.  8.)  769. 

100  Cal.  571-^75,  36  Pac.  162,  PEOPLE  ex  reL  CONNOLLY  T.  COB- 
ONADO. 

Act  of  March  19,  1889,  providing  for  changing  of  boundaries  of 
cities  and  exclusion  of  territory  therefrom,  is  valid. 

Approved  in  People  v.  Town  of  Ontario,  148  Cal.  628,  84  Pac.  206, 
said  act  is  not  invalid  as  delegation  of  legislative  authority. 

100  CaL  676-678,  36  Pac.  168,  StJTTON  ▼.  SYMONS. 

No  Appeal  Lies  from  Order  refusing  to. vacate  appealable  order. 

Approved  in  Title  Ins.  etc.  Go.  v.  California  Dev.  Co.,  159  Cal. 
487,  114  Pac.  839,  dismissing  appeal  from  order  denying  motion  to 
vacate  order  appointing  receiver. 

Order  Striking  Statement  on  Motion  for  new  trial  from  files  is 
appealable. 

Approved  in  Freeman  v.  Brown,  4  Cal.  App.  109,  87  Pac.  205,  order 
denying  defendant's  motion  to  amend  his  statement  on  motion  for 
new  trial  by  inserting  specifications  is  appealable. 

100  Cat  678-^90,  36  Pac.  317,  WHEELOCK  ▼.  OODFBET. 

Question  Whether  Witness  as  to  Mental  Sanity  of  another  is  "inti- 
mate acquaintance"  is  addressed  to  discretion  of  trial  court. 

Approved  in  Estate  of  Biedan,  156  Cal.  234,  104  Pac.  443,  admitting 
testimony  of  nurse  who  had  attended  testator  for  three  days  prior 
to  his  death. 

Expert  Opinions  as  to  Sanity  or  Insanity.  See  note,  39  L.  B.  A. 
309,  318. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  38  L.  B. 
A.  733. 

Party  Who  Introduces  Incompetent  Evidence  cannot  have  it 
stricken  out  when  he  finds  it  to  be  prejudicial. 
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Approved  in  Poindexter  etc.  Co.  ▼.  Oregon  Short  Line  B.  B.  Co., 
33  Mont.  341,  83  Pac.  888,  where  evidence  is  admitted  without  objec- 
tion and  witness  cross-examined,  it  cannot  be  stricken  out  on  motion; 
riannery  v.  Central  Brewing  Co.,  70  N.  J.  L.  719,  59  Atl.  158,  refusing 
to  str&e  out  deposition,  admitted  without  objection,  on  ground  that 
witness  had  appeared  in  court. 

Party  Objecting  to  Testimony  of  Pbysiciaa  as  privileged  must 
make  his  objection  seasonably. 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  O'Connor,  171  Ind.  690, 
85  N.  £.  970,  privilege  waived  on  second  trial  by  failure  to  object 
to   physician's  testimony  on  first   trial. 

When  Appellant  Does  not  Specify  in  what  parts  of  record  errors 
are  to  be  found,  they  may  be  regarded  as  unimportant. 
Beaffirmed  in  Bell  v.  Staacke,  151  Cal.  548,  91  Pac.  3^. 

Miscellaneous. — Cited  in  Whelock  v.  Godfrey  (Cal.),  35  Pac.  321, 
on  another  appeal;  Curtis  v.  Boquillas  Land  etc.  Co.,  9  Aris.  OS,  76 
Pae.  613,  finding  of  ownership  is  finding  of  ultimate  fact. 

100  Cal.  690-692,  86  Pac.  170,  BANE  OF  X7EIAH  ▼.  PETALUSCA 
8AV.  BANK. 

Lien  of  Unrecorded  Mortgage  takes  precedence  over  attachment 
or  judgment  lien  obtained  after  its  execution. 

Approved  in  Wolfe  v.  Langford,  14  Cal.  App.  362,  112  Pac.  204,. 
reaffirming  rule;  In  re  Mcintosh,  150  Fed.  549,  80  C.  C.  A.  250, 
failure  to  record  mortgages  until  after  bankruptcy  of  mortgagor  does 
not  make  same  unlawful  prefereneo^  in  absenco  of  frand. 

100  OaL  692-693»  86  Pae.  808,  nOTTSS  ▼.  BOTBB. 

In  Action  to  Becover  Dania^es  for  negligence,  general  aBegatlon 

of   negligence  is   sufficient. 

Approved  in  Rathbun  v.  White,  157  Cal.  254,  107  Pac.  811,  allega- 
tion that  defendant  negligently  kept  explosives  and  that  explosives 
so  kept  exploded  is  sufficient;  Pigeon  v.  Fuller,  156  Cal.  695,  105  Pac. 
977,  allegation  that  defendant  negligently  failed  to  inform  plaintiff 
of  dangers  of  work  sufficiently  avers  that  defendant  knew  plaintiff 
needed  warning;  Payne  v.  Oakland  Traction  Co.,  15  Cal.  App.  148, 
113  Pac.  1082,  question  for  jury  whether  defendant  was  negligent 
in  failure  to  enforce  rule  requiring  warning  to  be  given  before  mov- 
ing cars  in  oarhouAe;  Mugford  v.  Atlantic  etc.  Co.,  7  Cal.  App.  675, 
95  Pac.  675,  plaintiff  held  guilty  of  contributory  negligence  as  mat- 
ter of  law,  danger  being  obvious;  Warren  v.  Southern  Cal.  By.  Co. 
(Cal.),  67  Pac.  2,  general  allegation  of  negligence  in  collision  be- 
tween railroad  train  and  wagon  held  sufficient;  Younie  v.  Blackfoot 
Light  &  Water  Co.,  15  Idaho,  63,  96  Pac.  195,  complaint  alleging 
negligence  in  failure  of  defendant  to  use  due  care  in  building  and 
operating  electric  light  plant  is  sufficient;  Crowley  v.  Croesus  Gold 
etc.  Min.  Co.,  12  Idaho,  542,  86  Pac.  540,  upholding  complaint  which 
alleged  negligent  construction  and  operation  of  machinery  and  ap- 
pliances  and  called  attention  to  particular  appliances  that  were  de- 
fective. 

Sufficiency  of  General  Allegations  of  negligence.  8ee  note,  59  L. 
B.  A.  210,  214. 
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100  OaL  593>606,  85  Pac.  841,  IK  BE  LUX. 

Order  Making  Family  Allowance  creates  Tested  right  to  all  sums 
which  have  become  due  thereunder. 

Beaffirmed  in  Estate  of  Welch,  3  Cof.  Prob.  304,  305. 

Failure  of  Executor  to  Make  Allldavlt  required  by  section  1449, 
Code  of  Civil  Procedure,  does  not  invalidate  inventory. 

Besffirmed  in  Estate  of  Douglass,  4  Cof.  Prob.  348. 

WiU  of  Husband  cannot  Deprive  Wife  of  right  to  family  allowance. 

Beaffirmed  in  Estate  of  Bump,  152  Cal.  278,  92  Pac.  644. 

In  Making  Allowance  from  Estate  of  decedent,  financial  ability 
of  widow   is   immaterial. 

Approved  in  Estate  of  Bump,  152  Cal.  276,  92  Pac.  644,  reaffirming 
rule;  In  re  Welch,  106  Cal.  432,  39  Pac.  806,  special  administrator 
appointed  pending  proceedings  for  removal  of  general  administra- 
tor must  pay  family  allowance;  In  re  Estate  of  Leavitt,  85  Neb.  526, 
124  N.  W.  116,  heir  entitled  to  specific  articles  described  in  statute 
whether  decedent  died  testate  or  intestate. 

Amount  of  Family  Allowance  is  within  discretion  of  probate  court. 

Approved  in  In  re  AveriU's  Estate  (Cal.),  66  Pac.  15,  allowance 
to  guardian  for  board  and  lodging  of  incompetent  is  within  discre- 
tion of  court,  which  will  not  be  reviewed,  though  uncontradicted 
testimony  favors  larger  amount. 

In  Fixing  Family  Allowance  court  should  consider  mode  of  living 
during  lifetime  of  decedent,  condition  of  estate  and  value  of  prop- 
erty set  apart  for  use  of  family. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  357,  360,  granting 
three  hundred  dollars  a  month  from  estate  appraised  at  seventy-six 
thousand  dollars;  In  re  Pugsley,  27  Utah,  494,  76  Pac.  562,  age,  health 
and  social  position  of  applicant,  education  of  children  and  value 
of  'estate  should  be  considered. 

100  Oal.  609-617,  86  Pac.  345,  689,  MTTJiF>K  t.  LtJX. 

Bule  Providing  That  upon  Appeal  from  order  papers  or  evidence 
must  be  authenticated  by  bill  of  exceptions  applies  only  where  order 
is  sought  to  be  reversed  because  of  matters  appearing  in  affidavits 
or   evidence. 

Distinguished  in  Muzzy  v.  McEwen  Lumber  Co.,  154  Cal.  687,  98 
Pac.  1062,  dismissing  appeal  from  order  changing  venue,  because  affi- 
davits not  incorporated  in  bill  of  exceptions. 

Findings  of  Fact  are  Unnecessary  in  proceeding  for  settlement  of 
administrator's  account. 

Beaffirmed  in  Estate  of  McPhee,  156  Cal.  337, 104  Pac.  455. 

On  Appeal  from  Order  Settling  Accounts  of  executor,  accounts  and 
reports,  exceptions  to  accounts,  findings  of  court  and  order  settling 
accounts  constitute  judgment-roll. 

Approved  in  Estate  of  Pease,  149  Cal.  172,  85  Pac.  151,  following 
rule;  Estate  of  Parsons,  159  Cal.  428,  114  Pac.  571,  where  record 
contains  no  bill  of  exceptions,  only  question  is  whether  judgment- 
roll  sustains  order;  In  re  Healy's  Estate  (Cal.),  66  Pac.  178,  petition, 
answer  and  order  in  proceeding  for  removal  of  administrator  need  not 
be  incorporated  in  bill  of  exceptions;  In  re  Smith's  Estate  (Cal.), 
38  Pac.  951,  where  there  is  no  bill  of  exceptions  or  statement  of 
evidence,  findings  must  be  accepted  as  true;  Estate  of  Thayer,  1  Cal. 
U  OaL  Notes— 61 
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App.  105,  81  Pac.  659,  other  papera  can  be  considered  only  when  in- 
corporated in  bill  of  exceptions;  In  re  Dougherty's  Estate,  34  Mont. 
342,  86  Pac.  40,  account,  record  objections  thereto  and  finding  and 
order  held  to  constitute  judgment-roll. 

Wbere  Ezecntor  Uses  Funds  of  Estate  for  his  own  purposes,  he  is 
chargeable  with  legal  interest  compounded  annually. 

Approved  in  Estate  of  Pease,  149  Gal.  171,  85  Pac.  151,  charging 
executor  with  simple  interest  on  funds  used  for  his  own  purposes; 
Estate  of  Cousins,  111  Cal.  446,  44  Pac.  183,  guardian  chargeable  only 
with  legal  rate  of  interest  compounded  annually,  though  current  rate 
of  interest  greater. 

Distinguished  in  Title  Insurance  etc.  Co.  v.  Ingersoll,  158  Cal. 
489,  111  Pac.  366,  where  trustee  has  mingled  trust  funds  with  his 
own,  but  is  able  to  show  that  they  have  been  prudently  managed 
and  what  profits  are,  he  will  not  be  liable  beyond  amount  of  profits. 

Liability  of  Ezecutora  or  Trostees  for  compound  interest.  See 
note,  29  L.  B.  A.  623. 

Miscellaneous. — Cited  in  In  re  Lux,  114  Cal.  90,  45  Pac.  1029,  and 
In  re  Lux,  114  Cal.  81,  45  Pac.  1026,  both  referring  historically 
to  principal  ease. 

100  CaL  617-622,  35  Pac.  328,  DOLBEEB  ▼.  UVIKaSTON. 

One  Who  Induces  Another  to  Act  on  belief  in  certain  state  of  facts 
will  be  estopped  from  alleging  the  contrary. 

Approved  in  Mills  ▼.  Bossiter  Eureka  etc.  Mfg.  Co.,  156  Cal.  170, 
103  Pac.  897,  where  assignee  of  contract  to  purchase  land  leaves 
assignor  in  possession  "to  handle  the  property,"  he  is  bound  by 
transfer  made  by  latter;  Showers  ▼.  Zanone  (Cal.  App.),  85  Pac. 
858,  defendant  bound  by  consent  and  acquiescence  to  pay  share  of 
expense  of  constructing  ditch. 

100  Cal.  62&-«35,  36  Pac.  323,  PBIEST  Y.  BBOWN. 

Finding  Based  on  Oonflictlng  Evldenee  will  not  be  disturbed,  even 
though  evidence  consists  of  depositions. 

Approved  in  Crisman  v.  Lanterman,  149  Cal.  655,  117  Am.  St.  Bep. 
167,  87  Pac.  92,  where  facts  stipulated  are  not  ultimate  facts,  finding 
will  not  be  disturbed  if  facts  stipulated  will  support  it  by  any  rea- 
sonable inference;  Rounthwaite  v.  Bounthwaite  (Cal.),  68  Pac.  304, 
finding  based  on  conflicting  evidence  will  not  be  disturbed  though  some 
6f  evidence  in  depositions. 

Effect  of  Insolvency  Statutes  upon  Mortgage  or  sale  preferring 
creditors.    See  note,  37  L.  B.  A.  467. 

100  Cal.  635-647,  38  Am.  St.  Bep.  314,  36  Pac.  433,  BEOWN  ▼.  CAMP- 


In  Action  Against  Nonresident  for  recovery  of  money,  where  de- 
fendant has  not  been  personally  served  within  state  and  has  not 
appeared,  judgment  can  affect  only  property  attached  in  action. 

Approved  in  First  National  Bank  v.  Eastman,  144  Cal.  491,  103 
Am.  St.  Bep.  95,  77  Pac.  1045,  Merchants'  Nat.  Union  v.  Buisseret, 
15  Cal.  App.  447,  115  Pac.  59,  and  Smith  v.  Supreme  Lodge  A.  O.  U. 
W.,  12  Cal.  App.  190,  106  Pac.  1103,  all  reaffirming  rule;  Anderson  v. 
Schloesser,  163  Cal.  223,  94  Pac.  886,  but  holding  that  record  did  not 
show  substituted  service;  In  re  Culp,  2  Cal.  App.  82^  83  Pac.  94,  re- 
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fusing  to  enforce  order  of  court  of  another  state  in  divorce  suit  as 
to  custody  of  child,  where  neither  mother  nor  child  were  within  juris- 
diction of  that  court. 

Oamishment  of  Unliquidated  ClainiB.    See  note,  59  L.  R.  A.  372. 

Foreign  Judgments.     See  note,  94  Am.  St.  Rep.  553. 

Statute  Does  not  Begin  to  Bun  against  action  to  subject  property 
fraudulently  conveyed  to  payment  of  debt  until  creditor  has  secured 
judgment. 

Approved  in  Ainsworth  v.  Roubal,  74  Neb.  731,  105  N.  W.  252,  2 
L.  R.  A.  (n.  s.)  98S,  and  Ziska  v.  Ziska,  20  Okl.  641,  95  Pac.  256, 
23  L.  R.  A.  (n.  s.)  1,  both  reaffirming  rule;  Miller  v.  Ash,  156  Cal. 
566,  105  Pac.  609,  action  by  wards  against  guardian's  estate  for  moneys 
converted  by  him  not  barred  by  laches  or  statute  of  limitations,  though 
more  than  forty  years  had  elapsed. 

Effect  of  Statute  of  Limitations  on  judgments  and  executions  and 
proceedings  for  their  enforcement.     See  note,  133  Am.  St.  Rep.  73. 

Judgment  cannot  be  Pleaded  in  bar  where  time  for  appeal  has  not 
expired. 

Reaffirmed  in  Estate  of  Ricks,  160  Cal.  473,  117  Pac.  541.' 

Biglit  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.    See  note,  36  L.  R.  A.  350. 

100  Oal.  648-664,  36  Pac.  310,  GULLAHAN  Y.  BALDWIN. 

Commission  of  Real  Estate  Broker  is  earned  when  he  produces  pur- 
chaser ready,  willing  and  able  to  buy  upon  terms  stated  in  contract. 

Approved  in  Hill  v.  McCoy,  1  Cal.  App.  163,  81  Pac.  1017,  broker 
entitled  to  commission  though  owner  negotiated  contract  himself. 

Distinguished  in  Bacon  v.  Davis,  9  Cal.  App.  99,  98  Pac.  77,  broker 
held  to  have  been  authorized  to  bind  principal  by  contract  of  sale. 

Wlien  Broker  Earns  Commission.    See  note,  139  Am.  St.  Rep.  243. 

Performance  by  Real  Estate  Broker  of  Contract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  R.  A.  608. 

Beal  Estate  Broker's  Commissions  as  Affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
605. 

Miscellaneous. — Cited  in  OuUahan  v.  Baldwin  (Cal.),  45  Pac.  1032, 
referring  historically  to  principal  case. 

100  Cal.  664r-672,  38  Am.  St.  Bep.  323,  35  Pac  326,  24  L.  B.  A.  33, 
PEOPLE  ▼.  MXJNBOE. 

Void  Instniment  may  be  Subject  of  forgery. 

Approved  in  People  v.  Collins,  9  Cal.  App.  623,  99  Pac.  1109,  clearing- 
house certificate  may  be  subject  of  forgery;  People  v.  Johnson,  7  Cal. 
App.  129,  93  Pac.  1042,  receipt  may  be  subject  of  forgery;  People  v. 
McPherson,  6  Cal.  App.  269,  91  Pac.  1099,  true  test  is  intent  to  de- 
fraud; People  V.  Harben,  5  Cal.  App.  32,  91  Pac.  399,  upholding  con- 
viction of  forgery  for  passing  bill  consisting  of  two  state  bank  bills 
pasted'  together,  one  of  which  was  neither  signed  nor  dated;  State  v. 
Hazzard,  168  Ind.  168,  80  N.  E.  151,  subscription  paper  used  in  taking 
orders  for  book,  may  be  subject  of  forgery;  State  v.  Blodgett,  143 
Iowa,  582,  121  N.  W.  687,  school  order  issued  without  authority  may 
be  subject  of  forgery;  Gordon's  Case,  100  Va.  829,  41  S.  E.  748,  57 
L.  R.  A.  744,  adding  to  canceled  check  words  "in  full  of  account  to 
datOi"  held  to  be  forgery. 
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100  Gal.  672-683,  36  Pac  623,  22  L.  R.  A.  700,  SCHMIDT  T.  BBIEO. 

Words  Merely  Descrixrtive  of  Cfharactar,  quality  or  composition  can- 
not be  monopolized  as  trademark. 

Approved  in  Italian  Swies  Colony  v.  Italian  Vineyard  Co.,  158  Oal. 
257,  110  Pac.  915,  Italian  word'  "tipo,"  meaning  type,  as  applied  to 
brands  of  "wine,  cannot  be  appropriated  as  trademark. 

No  Trader  can  Adopt  Trademark  so  like  that  of  another  that  pur- 
chasers buying  with  ordinary  caution  are  likely  to  be  misled. 

Approved  in  Computing  Cheese  Cutter  Co.  v.  Bunn,  45  Ind.  App. 
24,  88  N.  £.  95,  name,  ''The  Anderson  Cheese  Cutter  Company,"  may 
infringe  upon  name,  "The  Computing  Cheese  Cutter  Company  of  An- 
derson"; Atlas  Assurance  Co.,  Ltd.,  v.  Atlas  Insurance  Co.,  138  Iowa, 
232,  128  Am.  St.  Bep.  189,  112  N.  W.  233,  15  L.  B.  A.  (n.  s:)  625,  name, 
"Atlas  Insuranee  Company,"  infringes  upon  name,  "Atlas  Assurance 
Company." 

Miscellaneous. — Cited  in  Schmidt  v.  Liberty  Soda- Works  Co.  (Cal.), 
35  Pac.  856,  Schmidt  v.  Haake  (Cal.),  35  Pac.  856,  Schmidt  v.  Crystal 
Soda-Water  Co.  (Oal.),  35  Pac.  855,  Schmidt  v.  Steinke  (Cal.),  35  Pac. 
855,  SchmMt  v.  McEwen  (Cal.),  35  Pac.  855,  and  Schmidt  t.  Welch 
(CaL),  35  Pac.  626,  all  decided  upon  authority  of  cited  case. 
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101  OaL  1-9,  35  Pac.  437,  DUFF  v.  DUFF. 

If  Motion  be  Made  for  New  Trial  of  entire  action,  conrt  nmy 
g^nt  it  in  part  and  deny  it  in  part,  leaving  stand  its  former  deter- 
mination upon  portion  of  issues. 

Approved  in  Bobinson  v.  Muir,  151  Gal.  125,  90  Pac.  624f  on  appeal 
from  order  denying  new  trial,  in  action  to  quiet  title  to  several  min- 
ing claims,  on  which  issues  were  entirely  separate,  and  as  to  which 
order  was  properly  denied  as  to  some  and  erroneously  to  others,  order 
should  be  reversed  only  so  far  as  may  be  neceseary  to  correct  error 
in  order. 

If  Ck>urt  had  Found  Only  upon  Single  Issna  upon  which  new  trial  was 
granted,  eomclusion  of  law  to  be  drawn  and  judgment  to  be  entered 
would  not  depend  upon  such  finding  alone,  but  would  find  tbeir  sup- 
port in  entire  record,  including  findings  upon  former  trial  which 
were  not  set  aside. 

Approved  in  Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  295,  111  Pac. 
763,  where  former  appeal  from  judgment  involving  validity  of 
mechanic's  lien  was  disposed  of  by  holding  two  findings  of  fact 
essential  to  support  judgment  to  be  against  evidence,  and  reversal 
of  judgment  was  general,  trial  court  properly  limited  new  trial  to 
questione  involved  in  such  issues,  and  in  effect  approved  findings  not 
disturbed  by  former  appeal. 

Where  Other  Findings  are  Repeated  at  New  Trial,  objection  that 
fchey  were  not  supported  by  any  eviden-ce  given  at  last  trial  is  not 
tenable,  where  court  states  that  it  adopts  facts  found  from  testimony 
introduced  at  former  trial  as  far  as  applicable. 

Approved  in  Bussell  v.  Dufresne,  1  Alaska,  577,  where  new  trial 
is  granted  because  wrong  findings  of  fact  and  conclusions  of  law 
were  drawn  from  testimony,  it  is  not  necessary  to  require  evidence 
to  be  taken  de  novo,  but  court  should  correct  findings  and  conclusions 
from  evidence  already  taken,  and  render  judgment  thereon. 

101  Cal.  10-15,  36  Pac.  348,  PAYNE  ▼.  ENGLISH. 

Where  Deed  Described  Premises  as'  Being  on  line  of  street  which 
was  practically  located  after  deed  was  made,  such  location  may  be 
looked  to  for  purpose  of  determining  location  of  land  granted. 

(965) 
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Approved  in  Andrews  t.  Wheeler,  10  Oal.  App.  618,  103  Pae.  149, 
in  action  to  quiet  title  involving  disputed  boun'dary,  where  map 
uncertainly  locatee  line,  and  no  fleld-notea  are  indicated,  court  ma/ 
inquire  as  to  location  of  such  stakes  and  monuments  as  were  com- 
monly recogn'iized  in  lieu  of  lost  or  destroyed  original  monuments. 

101  Oal.  15-26,  40  Am.  St  Bep.  17,  35  Pac.  353,  WULZEN  ▼.  SAN 
FRANCISCO. 

"Due  ProcesB  of  La^*  Signifles  Such  Exercise  of  governmental 
powers  as  settled  maxims  of  law  permit  and  sanction. 

Approved  in  Boss  v.  Wrigli>t  County,  128  Iowa,  441,  104  N.  W.  511, 
1  L.  B.  A.  (n.  s.)  431,  upholding  code  provision  that  land  owner,  on 
appeal  from  order  of  supervisors  fixing  assessment  on  land  within 
drainage  district,  shall  not  be  permitted  to  show  that  his  land  re- 
ceived no  benefit. 

Proceedings  of  City  Supexrisors,  under  statute  of  March  6,  1889, 
in  passing  resolution  to  epen  and  extend  street,  being  legislative  in 
character,  certiorari  will  not  lie  to  review  them. 

Cited  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  3  Cal.  App.  675, 
87  Pac.  30,  arguendo. 

Miscellaneous. — Cited  in  Brickell  v.  San  Francisco  (Cal.),  35  Pac. 
357. 

Existence  of  Public  Use  as  question  for  courts.  See  note,  88  Am. 
St.  Rep.  934. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
15,  51,  68,  83,  88,  92,  93,  111,  113. 

101  Cal.  26-31,  35  Pac.  332,  KENNA  ▼.  CENTRAL  PACIFIC  B.  B. 
CO. 

Wliere  PlaintliTs  Negligence  Clearly  Appears  from  facts,  issue  of 
negligence  is  question  of  law  for  the  court. 

Approved  in  Payne  v.  Oakland  Traction  Co.,  15  Oal.  App.  136,  113 
Pac.  1078,  where  motornran  ran  into  car-barn  for  repair  of  brake 
in  pit,  whither  he  went  to  help  repairer,  at  latter's  request,  and  he 
was  injured  while  ascending  from  pit  by  careless  removal  of  ap- 
paremtly  dead  ear,  jury  warranted  in  finding  against  contributory 
iLogligence. 

One  Who  Is  Working  in  Place  where  he  is  expoeed  to  danger  must 
exercise  his  faculties  for  his  own   protection.' 

Approved  in  Brett  v.  Frank,  153  Cal.  273,  94  Pac.  1052,  where 
employer  maintained  open  elevator  ehaft-hole  in  floor  of  tannery, 
existence  of  which  wiae  known  to  adult  servant,  whose  ordinary  duties 
of  wheeling  truck  to  elevator  enabled  him  to  clear  hole,  but  stepped 
into  hole,  he  wias  conttributorily  negligent;  Lfarsen  v.  Leonhardt,  8  Cal. 
App.  228,  96  Pac.  997,  when  one  of  issues  was  whether  unsecured 
conidition  of  plank,  from  which  plaintiff  fell,  was  such  that  plaintiff 
could  have  found  out  such  fact  by  looking  at  it,  and  jury  could  not 
say  from  evidence  they  could  not  render  general  verdict  in  plain- 
tiff's favor,  contrary  to  instruction  tbat  if  he  did  not  look  out  prop- 
erly for  himself  he  was  guilty  of  contributory  negligence;  Mugford 
V.  Atlantic  etc.  Co.,  7  Oal.  App.  678,  95  Pac.  676,  though  not  in- 
structed by  employer,  experienced  ship  carpenter,  familiar  with  op- 
eration of  pile-driver,  whose  danger  was  obvious,  though  performing 
unaccustomed  duty  of  loftsman,  who  placed  hand  on  top  of  pile- 
driver^  where  it  was  mashed,  was  guilty  of  contributory  negligence. 
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Walking  Ballroad  Track  Wliere  Trains  are  at  any  time  liable  to 
pass,  without  looking  to  see  Vhetheor  train  is  approaching,  is  negli- 
gence per  se. 

Approved  in  Nery  ▼.  Northern  Pac.  By.  Co.,  37  Mont.  472,  97  Pac, 
947,  19  L.  B.  A.  (n.  s.)  446,  where  freight  conductor  of  experience 
in  certain  railroad  yard  proceed'ed  to  check  cars  of  his  train  while  on 
siding,  and  walked  along  main  track,  on  which  train  was  momentarily 
expected,  in  same  direction  as  train  would  come,  and  did  not  ^y  any 
attention  to  danger,  though  track  was  clear  for  long  distance,  he  was 
contributorily  negligent  as  matter  of  law;  Texas  Midland  B.  B.  ▼. 
Byrd,  102  Tex.  268,  115  8.  W.  1166,  20  L.  B.  A.  (n.  ».)  429,  wher« 
person,  who  could  have  reached  his  destination  by  other  and  safe 
routes,  chose  to  cross  railroad  bridge  which  he  knew  to  be  dangerous, 
he  was  guilty  of  negligence,  precluding  recovery  for  injuries  from 
attempting  to  jump  from  bridge  to  escape  train,  though  bridge  was 
generally  used  by  pedestrians. 

Distinguished  in  Atchison  etc.  By.  Co.  t.  Schmidt,  67  Kan.  12,  72 
Pac.  575,  where  railroad  tracks  are  laid  in  public  street,  and  there 
is  room  to  walk  in  safety  outside  of  tracks,  and  there  is  no  reason 
by  necessity  or  convenience  for  his  going  upon  them,  his  walking 
along  trac*k  is  negligence  preventing  discovery  for  being  struck,  not- 
withstanding negligence  of  railroad,  unlese  injury  is  intentionally 
and  wantonly  caused. 

101  Oal.  32-36,  36  Pac  429,  GOXTLD  ▼.  STAFFOBD. 

Court  has  Discretion  to  Allow  Defendant  to  amend  his  answer  by 
omitting  defense  set  out  in  original  answer,  and  substituting  dif- 
ferent defense  therefor. 

Approved  in  Bose  v.  Doe,  4  Cal.  App.  685,  89  Pac.  137,  upholding 
allowance  of  amendment  of  answer,  after  denial  of  motion  for  non- 
suit, setting  up  special  defenses  other  than  those  presented  in  origi- 
nal answer. 

Owner  of  Blparian  Land  Wlio  has  Leaaed  Land  to  tenants  for  term 
of  years,  giving  exclusive  possession  and  control  of  premises  and  of 
flumes,  is  not  responsible  for  wrongful  diversion  of  greater  quantity 
than  they  were  entitled  to  divert,  in  absence  of  participation  thereini 
or  of  notification  or  of  request  to  abate  nuisance. 

Cited  in  Cames  v.  Dalton,  56  Or.  606,  110  Pac.  174,  arguendo. 

101  Cal.  37-41,  35  Pac.  442,  PABKE  ft  LACT  00.  ▼.  WHITE  BIVEB 
LUMBEB  CO. 

XTnder  Conditional  Sale,  Action  of  Owners  in  foreclosing  mortgage 
of  realty,  given  by  purdhasers  to  secure  purchase  price,  defeats  sel- 
ler's right  to  reclaim  property  because  of  noncompliance  with  con- 
ditions of  instrument  in  regard  to  payment. 

Approved  in  Elsom  v.  Moore,  11  Oal.  App.  379,  106  Pac.  271,  where 
potatoes  were  sold  upon  understanding  that  title  was  not  to  pass- 
until  payment  therefor,  bringing  of  action  against  him  by  vendor 
for  goods  sold  and  delivered,  and  attachment  of  goods  as  pur- 
chaser's property,  constituted  election  by  vendor  to  treat  sale  as  ab- 
solute; Bierce  v.  Hutchins,  16  Haw.  421,  election  of  remedy,  in  con- 
ditional sale,  based  upon  theory  of  enforcement  of  materialmen's  lien, 
which  assumes  that  property  is  in  defendant,  estops  plaintiff  from 
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purming  different  remedy  based  upon  InconBistent  theory  of  aetion 
of  replevin  Tvlueh  asmimes  that  property  is  still  in  plaintiff;  Mark 
Means  ete.  Go.  v.  Mackinzie,  9  Idaho,  174,  73  Pae.  137,  where  suit 
is  based  on  pronusaory  note  providing  that  express  conditions  of 
sale  for  which  given  are  such  that  title  and  possession  does  not  pass 
until  payment  in  full  of  note,  and  that  payee  can  declare  note  due 
and  take  possession  at  any  time  he  may  deem  himself  insecure, 
unlese  it  can  be  shown  by  affidavit  that  security  is  beyond  his  reach, 
attachment  is  not  maintainable  for  purchase  price;  Madison  River 
Livestock  Co.  v.  Osier,  39  Mont.  250,  133  Am.  St.  Rep.  558,  102  Pac. 
326,  where  buyer  under  conditional  sale  breaks  contract,  seller  has 
election  of  remedies,  but  having  chosen 'one  he  will  pursue,  choice 
becomes  irrevocable;  Poirier  Mfg.  Co.  v.  Ki-tts,  18  N.  D.  560,  120 
N.  W.  560,  vendor,  on  breach  of  terms  of  conditional  sale  by  vendee, 
may  elect  to  recover  possession  of  property,  or  waive  his  title,  and 
sue  for  value  or  selling  price,  but  he  cannot  do  both. 

Distinguished  in  Muncy  t.  Brain,  158  Cal.  306,  110  Pac.  946,  where 
contract  for  automobile,  provides  three  payments  as  rental,  and  final 
payment  of  large  sum  on  June  25ih,  and  for  termination  of  lease 
and  delivery  of  possession  to  lessor  on  June  30th,  with  right,  if  all 
rental  paid,  to  purchase  property  for  six  dollars  and  twenty -five 
cents  on  July  3d,  it  was  duty  of  lessee  to  pay  such  large  sum  at 
time  stated,  and  to  deliver  possession  when  stated. 

Action  for  Price  as  Waiver  of  Bight  of  conditional  vendor  to  re- 
cover property.     See  note,  23  L.  R.  A.   (n.  s.)   144. 

Agreement  by  Wliich  Owners  of  personal  property  "lease"  it  to 
others,  under  which  on  prompt  payment  of  rental  title  would  pass,  al- 
though called  lease,  is  sale. 

Approved  in  McOodlough  v.  Home  Ins.  Co.,  155  Cal.  662,  102  Pac. 
815,  inetrument  designated  as  "lease  contract,"  whereby  owner  of 
land  acknowledged  receipt  of  specified  sum  "as  a  deposit  to  secure" 
land,  and  which  stated  that  deposit  was  accepted  as  rent  for  one 
week,  that  payer  was  to  pay  further  sums  as  weekly  rent  for  specified 
number  of  weeks,  and  upon  payments  owner  would  convey  property, 
and  containing  forfeiture  provision  upon  default,  is  contract  for 
sale,  and  not  lease. 

What  Oonstitates  a  Transaction  a  Sale.  See  note,  94  Am.  St.  Rep. 
249. 

Rights  and  Uabllities  of  Parties  to  conditional  sale  rn  default.  See 
note,  32  L.  R.  A.  463,  471. 

101   Cal.  70-81,  35  Pac.   349,   SAN  JOAQUIN  LANB  ETC.   CO.  ▼• 


When  Promoters  of  Corporation  Meet  and  organize  under  name^ 
for  objects  and  with  capital  stock  and  shares  as  specified  in  agree- 
ment for  formation,  and  name  parties  to  agreement,  with  shares 
subscribed  by  each,  it  is  acceptance  by  corporation  of  such  parties 
ae  shareholders,  who  are  thereby  bound  as  such. 

Approved  in  Turner  v.  Markham,  155  Oal.  573,  102  Pac.  276,  where 
corporation  agreed  to  issue  its  stock  to  certain  named  subscribers  in 
consideration  of  their  deeding  to  it  certain  mining  claims,  when 
stock  was  given  up  and  property  received,  corporation  could  not 
repudiate  merely  because  of  inadvertence  in  not  having  it  entered 
formally  upon  its  minutes;  Turner  v.  Fidelity  Loan  Concern,  2  Cal. 
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App.  131,  83  Pao.  66^  on  adoption  of  incorpomton'  agreement  by 
corporation,  no  objection  can  be  nrged  to  resolution  adopting  it  be- 
cause of  interest  of  directors,  who,  though  trustees^  were  sole  bene- 
ficiaries. 

It  Is  not  Necessary  to  Validity  of  Corporation  or  to  sabscribers 
who  agreed  to  its  formation,  becoming  stockholders,  that  they  should 
aU  sign  articles  of  incorporation. 

Approved  in  Horseshoe  Pier  etc.  Co.  v.  Sibley,  157  Cal.  446,  108 
Pac.  309,  where  subscription  of  fifteen  hundred  dollars  toward 
stock  was  made,  and  eight  hundred  dollars  was  paid  in  first 
payment,  for  which  stock  was  tendered  in  action  to  recover  residue 
by  corporation,  subscriber's  ownership  of  stock  in  proposed  cor- 
poration was  wholly  foreign  to  latter's  right  to  recover  on  express 
contract  to  pay  subscription  made  for  its  benefit;  Planters'  etc. 
Independent  Packet  Co.  v.  Webb,  144  Ala.  673,  39  So.  564,  agreement 
by  which  person  shows  intention  to  become  stockholder  in  corpora- 
tion is  sufficient  as  contract  of  subscription,  as  against  both  him 
and  corporation. 

To  Constitute  Sabscribers  to  Agreement  for  formation  of  corpora- 
tion stockholders  of  such,  it  is  not  necessary  that  certificates  of  stock 
should  have  issued  to  them. 

Approved  in  San  Francisco  Com.  Agency  v.  Miller,  4  Cal.  App.  293, 
87  Pac.  631,  averment  that  certain  numiber  of  shares  were  issued 
is  not  equivalent  of  stating  that  only  that  number  of  shares  were 
subscribed,  and  amounts  to  no  more  than  statement  of  stock  certifi- 
cates issued. 

Where  Directors  of  Corporation  have  Been  Nominally  elected,  or- 
ganized as  board  of  directors,  and  acted  as  such,  their  acts  as  de 
facto  officers  in  levying  assesement  upon  subscribed  stock  were 
valid.  . 

Approved  in  Sherwood  ▼.  Wallin,  154  C^l.  741,  99  Pac.  193,  per- 
sons actually  holding  office  as  directors  for  nearly  two  years,  with 
corporation's  consent,  and  under  color  of  election  had  exercised  all 
functions  of  such  officers,  are  de  facto  directors,  and  may  legally 
call  special  meeting  of  stockholders  to  increase  capital  stock. 

Liability  to  Corporations  of  Sabscribers  to  Stock.  See  note,  93 
Ann.  St.  Bep.  359,  360. 

Miscellaneous. — Cited  in  San  Joaquin  Land  etc.  Co.  v.  Belding 
(Cal.),  35  Pac.  353,  San  Joaquin  Land  etc  Co.  v.  Hewlett  (Cal.),  35 
Pac.  3i53,  and  San  Joaquin  Land  etc.  Co.  v.  Hitchcock  ((^1.),  35  Pac. 
353. 

101  CaL  89-90,  35  Pac.  481,  COOK  ▼.  FOWLBB. 

Failure  of  Partnership,  I>oing  Business  under  designation  not  show- 
ing names  of  persons  interested,  to  file  certificate  as  required  by 
sections  2466  and  2468  of  Civil  Code,  is  matter  of  defense  to  be  set 
up  by  defendants. 

Approved  in  Nicholson  ▼.  Auburn  Gold  Min.  etc.  Co.,  6  Cal.  App. 
548,  92  Pac.  651,  statutory  provision  that  persons  doing  business  as 
partners  Contrary  thereto  shall  not  maintain  action  is  satisfied  where 
certificate  of  partnership  showing  names  of  partners  was  filed,  and 
publication  thereof  completed,  before  filing  of  plea  in  abatement, 
though  publication  was  not  complete  at  commencemont  of  action; 
Wilson  V.  Yegen  Bros.,  38  Mont.  509,  100  Pac.  615,  where  fact  that 
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plaintiffs  were  copartners  did  not  appear  on  face  of  complaint,  and 
question  of  their  legal  capacity  to  sue  for  failure  to  comply  with 
statutory  provisions  requiring  partnership  doing  business  under  ficti- 
tious name  to  file  certificate  of  names  of  members  was  not  raised  by 
answer^  defendants  are  deemed  to  have  waived  objectdon. 

101  Oal.  90-106,  36  Pac  444,  BtrBBANK  v.  DENNIS. 

Promoter  of  Oorporation  Who  Brings  about  its  organization  and 
aide  in  procuring  subscriptions  thereto  occupies  fiduciary  relation- 
ship toward  corporation  and  its  stockholders. 

Reaffirmed  in  Hitchcock  v.  Hustace,  14  Haw.  241. 

Promoter  may  Sell  Property  to  Corporation,  but  must,  as  person 
occupying  fiduciary  relation,  make  full  and  fair  discloeure  of  his  in- 
terest in  property. 

Approved  in  Hitchcock  .v.  Hustace,  14  Haw.  244,  where  promoters 
organize  cort)oration  for  purpose  of  selling  property  and  options  they 
own,  and  make  agreement  with  selves  ae  promoters  to  buy  same  at 
profit,  and  fail  to  disclose  to  other  sharebolders  terms  of  agreement, 
agreement  is  void,  and  profit  of  promioters  may  be  recovered;  Old 
Dominion  Copper  etc  Co.  v.  Bigelow,  203  Mass.  184,  89  N.  E.  204, 
where  promoters  or  organized  corporation  sold  property  worth  only 
two  millions  to  it  for  three  and  one-quarter  millions,  and  sold  stock  for 
half  million  to  complete  capitalization,  purchasers  being  ignorant  as  to 
facts,  and  purchase  of  property  was  rati&ed  when  promoters  held  all 
stock  issued,  promoters  are  liable  to  corporation  for  profits. 

Transactions  In  Which  Corporation  Promoters  suppress  or  misrepre- 
sent  n&aterial  facts,  or  otherwise  deceive  oorporation,  or  corruptly 
control  its  actions,  are  fraudulent,  and  company  may  elect  either 
to  eet  aside  transaction  or  to  recover  promotersp*  secret  profits. 

Approved  in  Lomita  Land  &  Water  Co.  v.  Robinson,  154  Oal.  45,  97 
Pac.  13,  18  L.  R.  A.  (n.  s.)  1106,  where  promoters  of  corporation  or- 
ganized for  expreee  purpose  of  purchasing  particular  piece  of  prop- 
erty fail  to  disclose  personal  interest  they  have  in  purchase, 
oorporation  may  set  aside  transaction,  or  recov<er  compensation  for 
loss  suffered,  if  there  was  any  nuerepresentation  of  facts  or  sup* 
pression  in  relation  to  sueh  personal  interest;  Mason  ▼.  Carrothers, 
105  Me.  401,  74  Atl.  1034,  where  promoters  transferred  to  corporation 
through  themselves  certain  patent  rights  for  greater  amount  o^ 
stock  than  owners  asked,  subsequent  purchasers  of  preferred  stock 
from  treasury,  paying  full  cash  value  therefor,  and  without  knowl- 
edge of  promoters'  transaction,  could  maintain  bill  in  equity  for 
surrender  and  cancellation  of  certificates  of  common  stock  which 
promoters  received  as  profit;  Weeley  v.  Diamond,  26  Okl.  176,  109 
Pac.  526,  where  party  has  been  induced  by  fraud  and  deceit  to  part 
with  title  to  real  property,  he  may  affirm  contract  and  sue  for  dam- 
ages, or  'he  ntay  rescind. 

Wliere  Fraud  Is  Practiced  upon  Stockholders  by  promK>ter8,  knowl- 
edge of  it  by  directors  not  being  knowledge  of  stockholders,  such 
fraud  cannot  be  ratified  or  waived  by  ddrectors. 

Approved  in  Lomita  Land  &  Water  Co.  v.  Robinson,  154  Cal.  51, 
97  Pac.  16,  18  L.  R.  A.  (n.  e.)  1106,  where  one  associates  himself 
with  others  in  undertaking  for  purchase  of  property  for  common 
benefit,  he  will  be  precluded  from  making  any  secret  profit  out  of  con- 
templated purchase  at  their  expense^  and  fact  that  some,  but  not 
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all,  of  associates  knew  or  supposed  he  was  making  profit,  will  not 
relieve  him  from  Kability. 

Promoter  Is  One  Wlio  Brings  About  incorporation  and  organization 
of  corporation. 

Reaffirmed  in  Cox  ▼.  National  Coal  &  Oil  Invest.  Co.,  61  W.  Va. 
305,  56  S.  E.  500. 

Daties  and  Liabilities  of  Promoters  to  corporation  and  its  mem- 
bers.    See  note,  25  L.  B.  A.  90,  91,  102. 

Stenographer's  Notes  as  Evidence,  and  right  to  read  them  to  jorj. 
See  note,  81  Am.  St.  Rep.  365,  366. 

101  Cal.  105-107,  35  Pac.  432,  873,  EGENBB  v.  JUCSL 
Residence  Referred  to  by  Attachment  Law  is  actual,  as  contra^ 

distin^ished  from  constructive,  or  legal  residenco  or  domicile. 
Reaffirmed  in  Stickney  y.  Chapman,  115  Ga.  761,  42  S.  E.  70. 

101  Oal.  107-112,  35  Pac.  432,  WATTERSON  ▼.  SALDUNBEHERE. 

Where  There  has  Been  Actual  Appropriation  and  use  of  water,  right 
to  it  is  acquired  regardless  of  compliance  with  provisions  of  Civil 
Code  for  acquisition  of  water  rights. 

Approved  in  Duckworth  v.  Watson ville  Water  &  Light  Co.,  158 
Cal.  211,  110  Tea.  930,  following  rule;  Lower  Tule  River  Ditch  Co. 
V.  Angiola  Water  Co.,  149  Cal.  499,  86  Pac.  1082,  one  may  by  prior 
actual  and  complete  appropriation  and  use,  without  proceeding  under 
code,  acquire  right  to  water  beneficially  used,  which  will  be  superior 
and  paramount  to  title  of  one  making  subsequent  appropriation  in 
manner  provided  for  sections  1415  and  1421  of  Civil  Code;  Bean  v. 
Morris,  159  Fed.  653,  86  C.  C.  A.  519,  complainants!,  by  prior  appropria- 
tion in  Wyoming  of  waters  of  non-navigable  stream  rising  in  Montana, 
acquired  right  to  continue  diversion  as  against  junior  appropriator 
in  Montana,  rights  of  appropriation  not  being  affected  by  interstate 
©h-aracter  of  stream;  Morris  v.  Bean,  146  Fed.  428,  where  complain- 
ant, citizen  of  Wyoming,  sues  to  enjoin  defendant,  citizen  of  Mon- 
tana, from  diverting  water  from  stream  having  its  source  in  latter 
state,  defendant  could  not  justify  under  laws  of  Montana  authorizing 
its  citizens  to  appropriate  water  within  state,  but  general  doctrine 
of  priority  governs  regardless  of  state  lines;  Neilson  v.  Parker,  19 
Idaho,  731,  115  Pac.  489,  state  engineer  cannot  grant  permit  for  ap- 
propriation of  water  of  stream,  where  same  has  already  been  diverted 
and  applied  to  beneficial  use,  although  done  without  permit  or  license 
of  state  engineer;  Band  Point  etc.  Co.  v.  Panhandle  Development  Co., 
11  Idaho,  413,  83  Pac.  349,  arguendo. 

Right  of  Prior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  669. 

101  CaL  115-117,  36  Pac.  443,  HOWELL  ▼.  HOWELL. 

Where  Appeal  has  Been  Taken  from  Order  of  superior  court,  lack 
of  bill  exceptions  is  ground  for  affirmance,  if  there  is  nothing  in 
record  upon  which  action  of  superior  court  can  be  reviewed. 

Approved  in  Estate  of  Young,  149  C^l.  177,  86  Pac.  146,  in  absence 
of  service  of  bill  of  exceptions  to  order  refusing  and  dismissing  peti- 
tions for  partial  distribution  by  children  not  provided  for  in  will 
on  all  "adverse  parties,"  including  devisees,  within  time  required  by 
law,  bill  of  exceptions  cannot  be  considered  upon  appeal  from  order. 
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101  CaL  118-122,  36  Fac.  672,  USE  ▼.  SOXTTBEBN  PAO.  B.  B.  00. 

In  Actions  for  Negligence,  Law  does  not  attempt  to  fix  anj  pre- 
cise rales  for  ascertaining  what  is  just  compensation,  but  leaves  as- 
sessment of  damages  to  good  sense  and  judgment  of  jury. 

Approved  in  Hersperger  v.  Pacific  Lumber  Co.,  4  Cal.  App.  467,  88 
Pac.  590,  it  was  proper  to  instruct  jury  that,  if  plaintiff  was  entitled 
to  recover,  thej  should  award  such  sum  as  in  their  best  judgment 
would  fairlj  compensate  him  for  any  injuries  received  by  reason  of 
alleged  carelessness  of  defendant,  and  also  for  all  damages  suffered 
up  to  time  of  trial,  and  which  it  was  reasonably  probable  he  would 
sustain  in  future,  not  exceeding  sum  claimed  in  complaint. 

Verdict  will  not  be  Disturbed  Merely  upon  ground  that  damages 
are  excessive,  nor  because  opinion  of  court  differs  from  that  of  jury, 
unless  it  appears  that  excess  was  given  under  influence  of  passion 
or  prejudice. 

Approved  in  Kimic  v.  San  Jose-Los  Gatos  etc  By.  Co.,  156  Cal.  277, 
104  Pac.  314,  holding  verdict  of  six  thousand  four  hundred  dollars 
was  not  excessive;  Hale  v.  San  Bernardino  Traction  Co.,  156  Cal.  715, 
106  Pac.  84,  upholding  verdict  for  twelve  thousand  dollars  in  favor 
of  widow  and  infant  child  of  man  killed  at  age  of  twenty-six,  who 
was  then  earning  seventy-five  dollars  a  month;  Scally  v.  W.  T.  Gar- 
ratt  ft  Co.,  11  Cal.  App.  147,  104  Pac.  329,  upholding  verdict  for  seven 
thousand  five  hundred  dollars  in  action  for  permanent  injury  to  hand 
and  arm  of  boy  of  twelve,  who  was  improperly  placed  upon  raised 
platform  to  operate  dangerous  machine  in  defendant's  foundry;  James 
V.  Oakland  Traction  Co.,  10  Cal.  App.  800,  103  Pac.  1089,  upholding 
verdict  for  fifteen  thousand  dollars  for  injuries  to  child  thrown  from 
speeding  car;  Lanigan  v.  Neely,  4  Cal.  App.  772,  89  Pac.  446,  uphold- 
ing verdict  for  eight  thousand  dollars  in  action -for  breach  of  prom- 
ise of  marriage,  where  plaintiff  shows  seduction;  Coats  v.  Atchison 
etc.  Ry.  Co.,  1  Cal.  App.  446,  82  Pac.  642,  in  action  against  railroad 
for  deprivation  of  access  over  street  to  premises,  measure  of  damages 
is  amount  which  will  compensate  him  for  all  detriment  proximately 
caused  by  such  use;  Maloney  v.  Winston  Bros.  Co.,  18  Idaho,  766, 
111  Pac.  1089,  where  miner,  twenty-nine  years  old,  whose  wages  were 
from  three  dollars  to  five  dollars  a  day,  was  injured  through  mas- 
ter's negligence  and  his  earning  capacity  thereby  reduced  about  fifty 
per  cent,  injury  causing  eversion  of  his  foot,  fifteen  thousand  dollars 
was  excessive,  and  should  be  reduced  to  ten  thousand  dollars. 

In  Order  to  Oonstitute  Assumption  of  Bisk  of  defective  machinery 
by  employee,  such  as  to  bar  recovery  for  personal  injuries  received 
therefrom,  employee  must  not  only  know  of  defects,  but  danger  aris- 
ing from  defects  must  also  be  known  or  reasonably  apprehended  by 
him. 

Approved  in  Tuckett  v.  Steam  ft  Hand  Laundry,  30  Utah, '287, 
116  Am.  St.  Rep.  832,  84  Pac.  505,  6  L.  B.  A.  (n.  s.)  410,  laundry 
employee,  who  merely  knows  that  ironing  machine  being  operated 
by  her  is  running  in  jerky  and  unsteady  manner  does  not,  as  matter 
of  law,  assume  risk  of  injury  arising  from  machine  suddenly  starting 
forward  caused  by  its  defective  condition. 

101  Cal.  125-131,  40  Am.  St.  Bep.  46,  35  Pac.  667,  WEIB  t.  MEAB. 

Where  Executox^s  Bond  is  Joint  Obligation  of  principal  and  sureties, 
and  several  obligation  only  of  suretieS|  sureties  signing  it  are  not 
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bound,  if  it  ifl  not  executed  hj  principal,  in  absence  of  evidence  that 
sureties  intended  to  be  bound  without  requiring  principal's  signature. 
Distinguished  in  Stimson  Mill  Co.  v.  Eiley  (Cal.),  42  Pac.  1076, 
where  bond  is  in  form  joint  and  several,  failure  of  all  parties  named 
in  instrument  as  obligors  to  sign  bond  does  not  render  it  void;  Deer 
Lodge  Co.  V.  United  States  F.  &  G.  Co.,  42  Mont.  323,  112  Pac.  1062, 
where  official  bond  is  joint  and  several,  so  that  had  principal  signed 
it,  action  could  have  been  brought  thereon  against  surety  without 
joining  principal,  and  failure  of  principal  to  sign  did  not  change 
surety's  liability,  he  is  not  released  by  failure  of  principal  to  sign 
bond. 

Wlien  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.     See  note,  90  Am.  St.  Bep.  194. 

Effect  of  Delivery  of  Bond  Unsigned  by  principal  obligor.  See 
note,  12  L.  B.  A.  (n.  s.)  1107,  1103,  1112,  1118. 

101  Oal.  131-135,  36  Pac.  562,  BI^AKDENSTEIN  v.  HOKE. 

Section  21  of  Act  of  March  25,  1868,  relating  to  creation  of  levee 
district,  is  void. 

Cited  in  People  v.  Levee  Dist.  No.  6  (Cal.),  63  Pac.  342,  levee  dis- 
trict, though  void  as  to  method  of  organization,  under  act  of  March 
25, 1868,  was  validated  by  act  of  March  30,  1872,  recognizing  existence 
of  such  district. 

Distinguished  in  People  v.  Ontario,  148  Cal.  632,  84  Pac.  208,  fixing 
of  boundaries  of  territory  to  be  annexed  is,  in  absence  of  constitu- 
tional prohibition,  matter  of  policy  for  legislature  to  determine 
whether  it  shall  be  conferred  only  on  some  legislative  body  or  upon 
electors  of  locality  to  be  affected. 

Oommlssloners  of  Levee  District  axe  not  Estopped  from  disputing 
validity  of  its  bonds  by  retaining  benefit  from  sale  thereof,  and  by 
interest  payment  thereon  for  several  years. 

Approved  in  Wichmann  v.  Placerville,  147  Cal.  165,  81  Pae.  538, 
ultra  vires  acts  of  municipal  corporation  are  absolutely  void,  and 
cannot  be  subject  of  ratification  or  estoppel  in  pais. 

Holder  of  Bonds  of  Leyee  District  organized  under  unconstitutional 
act  is  not  entitled  to  mandamus  requiring  board  of  fund  commis- 
sioners to  levy  tax  to  pay  principal  and  interest  of  bonds. 

Approved  in  State  v.  Candland,  36  Utah,  418,  104  Pac.  290,  under 
law  for  expenditure  of  two  hundred  and  fifty  thousand  dollars  for 
university  building,  and  providing  that  loan  should  be  debt  of  uni- 
versity and  not  of  state,  loan  was  debt  of  state  notwithstanding, 
and  in  violation  of  constitutional  provision  against  state's  contract- 
ing any  debt  in  excess  Gf  two  hundred  thousand  dollars  except  to 
repel  invaders,  etc.,  and  officer  may  attack  statute  directing  him  to 
act  as  unconstitutional,  and  justify  his  refusal  in  mandamus  proceed- 
ing en  that  ground;  Payne  v.  Staunton,  55  W.  Va.  207,  46  S.  E.  929, 
mandamus  does  not  lie  to  compel  ministerial  officer  to  perform  any 
duty  imposed  by  invalid  st&tute. 

Unconstitutionality  of  Statute  as  Defense  against  mandamus  to 
compel  enforcement.     See  note,  47  L.  B.  A.  515. 

What  Constitutes  a  Corporation  de  Facto.  See  note,  118  Am.  St. 
Bep.  255. 
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101  OaL  13&-161,  36  Pac.  549,  STATE  INVESTMENT  &  INS.  OO.  ▼. 
SAN  FBANCISCO. 

Section  400  of  CItU  Code  Applies  to  All  Caftes  of  dissolution, 
whether  voluntary  or  involuntary. 

Approved  in  Grossman  v.  Vivienda  Water  Co.,  150  Cal.  580,  89  Pac. 
337,  following  rule. 

Jurisdiction  of  Superior  Court  to  DiBsolve  Corporation  is  limited 
by  provisions  of  statute,  both  as  to  conditions  under  which  it  may 
be  invoked  and  extent  of  judgment  which  it  may  make  in  exercise 
of  this  jurisdiction. 

Approved  in  In  re  Balfour  &  Garretti,  14  Cal.  App.  271,  111  Pac. 
620,  court  cannot  grant  voluntary  dissolution  without  affirmative 
proof  that  all  claims  and  demands  against  corporation  have  been 
satisfied  and  discharged;  People  v.  District  Court,  33  Colo.  303,  80 
Pac.  911,  action  to  dissolve  corporation  becauee  managers  had  diverted 
it  from  its  true  object,  and  are  guilty  of  ultra  vires  acts,  does  not 
come  within  code  section  allowing  courts  to  dissolve  corporation  and 
appoint  receiver  in  such  cases  as  are  fix  accord  with  practices  of  courts 
of  equity. 

Effect  of  Appeal  from  Judgment  when  proceedings  are  stayed  is  to 
preserve  rights  of  parties  to  controversy  in  same  condition  as  they 
were  prior  to  entry  of  judgment. 

Approved  in  McAneny  v.  Superior  Court',  150  Cal.  8,  87  Pac.  1021, 
stay  of  proceedings  upon  appeal  from  alimony  order  operates  as  super- 
sedeas, and  deprives  superior  court  of  all  power  to  enforce  order 
appealed  from,  either  by  execution  or  by  proceedings  for  contempt, 
or  through  appointment  of  receiver;  Primm  v.  Superior  Court,  3  Cal. 
App.  211,  84  Pac.  787,  sections  553  and  946  of  Code  of  Civil  Pro- 
cedure, construed  together,  permit  of  attachment  being  continued  in 
force,  pending  appeal  by  plaintiff  from  judgment  for  defendant,  upon 
plaintiff's  perfecting  appeal  and  filing  undertaking  as  required  by 
concluding  clause  of  section  946. 

Upon  Application  of  Corporation,  writ  of  prohibition  most  be 
granted  to  prevent  superior  court  from  proceeding  upon  judgment  and 
orders  appointing  receiver  with  reference  to  any  of  corporation's 
property,  and  from  interfering  with  corporation's  possession  or  control 
as  to  its  property,  pending  its  appeal  from  judgment  of  dissolution. 

Distinguished  in  McAneny  v.  Superior  Court,  150  Cal.  10,  87  Pac. 
1022,  prohibition  will  not  lie  to  prevent  enforcement  of  order  appealed 
from  pending  stay  of  proceedings  upon  appeal  of  action  to  appoint 
receiver  in  action  for  divorce  for  purpose  of  enforcing  payment  of 
alimony. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  947. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.     See  note,  51  L.  B.  A.  108. 

When  and  at  Whose  Instance  Receiver  of  corporation  may  be  ap- 
pointed.    See  note,  118  Am.  St.  Rep.  199. 

Acts  and  Proceedings  of  Dissolved  Corporation.  See  note,  134  Am. 
St  Bep.  313. 

101  Cal.  152-154,  36  Pac.  655,  HABBISON  ▼.  HEBBABD. 

Where  at  Commencement  of  Dissolution  Proceedings  of  corporation 
court,  which  enjoined  corporation  and  its  agents  from  carrying  on 
any  litigation  or  interfering  with  assets,  is  without  jurisdiction,  at 
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torney  who  prosecuted  petition  in  involuntary  insolvency  against  cor- 
poration is  entitled  to  writ  of  prohibition  to  prevent  judge  from 
hearing  order  to  show  cause  why  he  was  not  guilty  of  contempt. 

Approved  in  Golden  v.  District  Court,  31  Nev.  266,  101  Pac.  1027, 
where  court,  in  appointing  receiver  of  bank  had  no  jurisdiction  of 
proceeding  because  necessary  parties  had  not  been  served  with  no- 
tice, prohibition  is  proper  to  restrain  court  and  receivers  appointed 
from  proceeding  under  order  appointing  receiver  and  other  orders 
based  thereon. 

Writ  of  Prohibition.    See  note.  111  Am.  St  Rep.  949. 

VHien  and  at  Whose  Instance  Receiver  of  corporation  may  be  ap- 
pointed.    See  note,  118  Am.  St.  Rep.  199. 

101  Oal.  154r-160,  36  Pac.  635,  DOUGALL  ▼.  SCHUI.ENBEBO. 

Where  Note  Sned  upon  was  in  Express  Terms  payable  out  of  state, 
and  both  of  payers  were  nonresidents  when  cause  of  action  accrued, 
statute  only  commences  to  run  in  their  favor  when  they  come  into 
this  state,  and  if  they  afterward  left  state,  time  absent  would  not 
be  part  of  time  in  which  suit  must  be  commenced. 

Approved  in  McKee  v.  Dodd,  152  Cal.  639,  125  Am.  St.  Rep.  82, 
93  Pac.  855,  14  L.  R.  A.  (n.  s.)  780,  where  note  was  executed  and 
made  payable  in  New  York,  and  maker  was  nonresident  therein  when 
it  became  due,  and  afterward  came  to  this  state,  staying,  however, 
less  than  two  years,  and  later  died  in  Honolulu,  leaving  property  in 
this  state,  where  ancillary  administration  was  had,  claim  on  note 
may  be  enforced  in  such  ancillary  administration. 

Applicability  to  Nonresidents  of  Provision  suspending  limitations 
until  "return"  of  absent  defendant.    See  note,  25  L.  R.  A.  (n.  s.)  25. 

Sufficiency  and  Effect  of  "Betnm"  to  State  by  defendant  to  start 
limitations  running.     See  note,  23  L.  R.  A.  (n.  s.)  552. 

101  Oal.  160-164,  35  Pac  633,  HART  Y.  OABNALIr-HOPKINS  CO. 

Where  Superior  Court  has  Original  Jurisdiction  of  subject  matter 
of  suit,  fact  that  case  gained  ingress  to  court  by  appeal  from  jus- 
tice's court  rendered  upon  merits  of  case  cannot  a^ect  original  juris- 
diction of  superior  court  to  hear  and  determine  cause. 

Approved  in  Groom  v.  Bangs,  153  Cal.  459,  96  Pac.  505,  where  orig- 
inal complaint  was  by  husband  and  wife  for  injury  from  negligent 
and  unskillful  treatment  by  defendant,  and  amended  complaint  stated 
new  cause  of  action  in  husband  alone,  and  defendant  demurred  to 
nevt  action,  irregularity  in  procedure  could  not  be  urged  for  first  time 
on  appeal;  Riverside  Heights  etc.  Co.  v.  Trust  Co.,  148  Cal.  469,  83 
Pac.  1008,  where  appellant  answered  cross-complaint  and  stipulated 
to  submit  for  decision  a  particular  question  arising  upon  cross-eom- 
plaint  and  answer,  it  cannot  be  objected  upon  appeal  for  first  time 
that  cross-complaint  was  improperly  filed;  Lane  v.  Superior  Court, 
5  Cal.  App.  765,  91  Pac.  406,  upon  attempted  appeal  from  justice's 
court,  where  sureties  fail  to  justify,  cause  remains  in  that  court  until 
new  undertaking  is  filed,  and  if  latter  was  filed  more  than  thirty  days 
after  judgment,  appeal  is  ineffectual,  and  prohibition  will  lie  to 
prevent  superior  court  from  trying  case;  Johnson  v.  Erickson,  14  N. 
D.  417,  105  N.  W.  1105,  when  question  of  title  to  or  boundary  of  real 
property  arises,  justice  court  does  not  lose  complete  jurisdiction,  but 
his  duty  is  to  certify*  case  to  district  court  for  trial,  and  where  he 


V 


101  Cal.  164-178     NOTES  ON  CALIFORNIA  REPORTS.  976 

dismisses  it  instead,  and  plaintiff  appeals  generallj  from  jndgmenti 
district  court  has  jurisdiction. 

101  OaL  164-174,  35  Pac.  627,  BUBMHAM  T.  STONE. 

W1i«re  Defendant  Raised  lasue  of  Fact  in  pleading,  and  plaintiff  did 
not  object  to  evidence  proving  such,  plaintiff  is  estopped  from  object- 
ing to  pleading  for  first  time  upon  appeal. 

Approved  in  Milwaukee  etc.  Ins.  Co.  v.  Warren,  150  Cal.  353,  89 
Pac.  96,  where,  in  action  hy  insurance  company  on  its  agents'  bonds, 
where  books  were  mutilated,  and  case  was  referred  and  referee  made 
report,  which  was  treated  as  prima  facie  showing  of  indebtedness, 
and  defendant  examined  referee,  and  case  was  tried  on  theorv  that 
referee's  report  was  properly  before  court,  defendants  cannot  raise 
objection  for  first  time  on  appeal  which  could  have  been  obviated  in 
lower  court. 

Writ  Describing  Irfmd  by  Reference  to  "dwelling-house,  honey-house 
and  chicken-house  thereon,"  covers  land  on  which  they  are  situated, 
notwithstanding  erroneous  description  by  government  subdivisions. 

Approved  in  Hall  v.  Bartlett,  158  Cal.  644,  112  Pac.  178,  where  deed 
described  land  as  two-story  frame  house  on  corner  of  two  designated 
streets,  on  lot  10  of  block  "V,"  and  evidence  showed  that  lot  was 
sixty  feet  from  corner  referred  to,  and  was  only  lot  in  vicinity  with 
bouse  thereon,  recital  that  house  on  corner  would  be  rejected  is  false 
call. 

If  Owner  of  Land  Wrongfully  Held  by  another  enters  and  expels 
occupant,  using  no  more  force  than  is  reasonably  necessary,  he  is  not 
liable  for  trespass,  though  he  was  compelled,  in  order  to  effect  re- 
moval, to  use  such  force  as  would  render  him  subject  to  indictment 
for  breach  of  peace  or  for  forcible  entry. 

Approved  in  Walker  v.  Chanslor,  153  Cal.  129,  126  Am.  St.  Rep.  61^' 
94  Pac.  610,  17  L.  R.  A.  (n.  s.)  455,  trespasser  cannot  maintain  action 
for  personal  injuries,  while  trying  to  prevent  entry  of  owner  thereon, 
provided  no  more  force  is  used  by  owner  than  is  reasonably  necessary 
to  make  entry  effective;  Cory  v.  Santa  Tnez  Land  etc.  Co.,  151  Cal. 
783,  91  Pac.  649,  mortgagor  who  is  forcibly  ejected  by  mortgagee, 
who  is  rightly  entitled  to  possession,  cannot  maintain  trespass  to  re- 
cover damages  from  mortgagee. 

Judgment  will  be  Beversed  Where  Brroneons  instruction  cuts  off 
substantial  defense  on  merits,  though  verdict  is  right  on  evidence. 

Approved  in  Walker  v.  Chanslor,  153  Cal.  134,  126  Am.  St.  Rep. 
61,  94  Pac.  612,  17  L.  R.  A.  (n.  s.)  455,  reversing  for  exclusion  of  evi- 
dence. 

101  OaJ.  175-178,   35  Pac.  686,  JAFFE  Y.  LILIENTHAIi. 

Unless  Bight  of  Parties  to  be  Present  at  trial  is  waived  by  volun- 
tary or  negligent  absence,  dismissal  because  of  plaintiff's  absence, 
which  involves  destruction  of  his  rights,  should  not  be  imposed,  un- 
less justice  clearly  requires  it. 

Approved  in  Sheldon  v.  Landwehr,  159  Cal.  781,  116  Pac,  45,  cir- 
cumstance that  witness  unable  to  attend  is  also  one  of  parties 
strengthens  showing  in  favor  of  continuance,  but  does  not  necessarily 
compel  court  to  grant  it;  Storer  v.  Heitfeld,  17  Idaho,  126,  105  Pac. 
60,  where  motion  for  continuance  showed  that  one  of  defendants  con- 
sented to  setting  for  trial  and  notified  other,  who  was  then  absent 
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from  state  at  brother's  funeral,  and  thus  unable  to  be  present,  and 
bis  testimony  was  pertinent  to  good  defense,  and  be  could  be  pres- 
*ent  at  next  term,  it  was  error  to  overrule  motion;  McMahon  v.  Nor- 
ick,  12  Okl.  128,  69  Pac.  1048,  where  physician's  certificate  showed 
that  plaintiff  was  unable  to  attend,  and  she  was  material  witness  in 
her  own  behalf,  and  motion  for  continuance  was  made  in  good  faith, 
it  was  abuse  of  discretion  to  deny  application  for  continuance,  which 
would  require  reversal  of  cause. 

101  OaL  178-187,  35  Pac.  569,  23  L.  B.  A.  88d,  LEVEE  DISTRICT 
NO.  9  ▼.  FARMER. 

Public  TTse  Ceases  upon  Vacation  of  highway,  and  injury  to  abut- 
ting owner  consequent  upon  such  ending  of  use  is  damnum  absque  in- 
juria. 

Approved  in  Swift  v.  Santa  Barbara,  16  Cal.  App.  76,  77,  116  Pac. 
318,  319,  upon  discontinuance  of  public  lane  connecting  two  public 
highways,  rights  of  abutting  owner  are  unaffected  by  order,  but  such 
owner  cannot  insist  that  public  maintain  road  for  his  private  con- 
venience and  use;  Marietta  Cbair  Co.  v.  Henderson,  121  Ga.  404,  104 
Am.  St.  Rep.  156,  '49  S.  E.  315,  public  streets  cannot  be  vacated  for 
benefit  of  private  individual,  but  only  for  benefit  of  public;  Long 
V.  Wilson,  119  Iowa,  271,  97  Am.  St.  Rep.  315,  93  N.  W.  283,  owner 
of  property  abutting  upon  public  street  has  interest  in  street  dis- 
tinct from  his  interest  as  citizen  of  municipality,  and  is  not  bound 
by  decree  in  euit  against  city  to  change  and  fix  boundaries  of  such 
street  to  which  he  was  not  individually  made  party;  Pence  v.  Bryant, 
54  W.  Va.  270,  46  S.  £.  278,  statute  giving  town  council  power  to 
vacato  street  does  not  empower  it  to  close  street  merely  for  benefit 
of  private  person  or  to  free  his  land  from  public  easement. 

Right  of  Property  Owner  Wliose  Access  from  one  direction  is  shut 
off  or  interfered  with  by  closing  of  street.  See  note,  2  L.  R.  A.  (n. 
s.)  269. 

Ab  to  All  Facts  Tending  to  Show  whether  power  of  supervisors 
ought  or  ought  not  to  be  exercised  in  laying  out  new  road  and  vacat- 
ing part  of  old,  board  exercises  judicial  functions,  and  its  judgments 
cannot  be  attacked  collaterally. 

Approved  in  County  of  Sacramento  ▼.  Glann,  14  Cal.  App.  786,  113 
Pac.  362,  where  private  property  is  required  for  highways,  it  is 
province  of  supervisors  to  determine  conclusively,  as  against  collat- 
eral attack,  necessity  for  use,  its  public  character,  route  and  ter- 
minus, land  necessary  therefor,  its  apparent  ownership,  and  matters 
of  fact  passed  upon  in  approving  report  of  viewers. 

What  Constitntes  '*Damage"  to  Property  within  provision  that 
property  shall  be  taken  or  damaged  for  public  use  without  compen- 
sation.   See  note,  109  Am,  St.  Rep.  913. 

101  Cal.  187-196,  36  Pac.  630,  PALMER  ▼.  ATCHISON  ETC.  R. 
R.  CO. 

Where  Railroad  Accepts  Freight  for  Place  beyond  its  route,  in  ab- 
sence of  stipulation  that  such  company  shall  be  liable  beyond  its  own 
terminus,  its  liability  as  common  carrier  ceases  upon  making  delivery 
to  connecting  carrier  at  end  of  its  own  lineu  , 

U  Cal.  Notei^ea 
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Approved  in  Sehwartz  ▼.  Panama  B.  R.  Co.,  155  Cal.  747,  103  Pac. 
198,  following  rule;  Fairfield  t.  l^acifie  Coast  Steamship  Co.,  3  Cal., 
App.  108,  84  Pac.  439,  steamship  company  accepting  merchandise  to 
be  forwarded  beyond  certain  port,  under  bill  of  lading  by  which  it 
contracts  to  carry  to  such  place  and  there  deliver  to  eonsignee  or  to 
some  connecting  carrier  to  be  earned  to  him,  absolves  itself  from 
further  liability  by  making  delivery  to  connecting  carrier  at  such 
intermediate  port;  Colfax  etc.  Fruit  Co.  v.  Southern  Pac.  Co.  (Cal.)i 
46  Pac.  670,  under  Civil  Code,  section  2201,  provision  in  freight  con- 
tract that  carrier's  responsibility  shall  cease  at  connecting  point  is 
not  rendered  ineffective  by  further  stipulation  for  through  passenger 
train  service. 

Railroad  BecelYlng  Freight  for  TraiiBportation  over  its  own  and 
connecting  lines,  which,  by  reason  of  some  fact  known  to  it  and  un- 
known to  shipper,  is  liable  to  detention  beyond  usual  time  occupied 
in  transit,  should  inform  shipper  of  such  fact. 

Approved  in  Daoust  v.  Chicago,  B.  I.  etc.  By.  Co.,  149  Iowa,  655, 
128  N.  W.  1108,  where  common  carrier  took  its  freight  crews  for  pur- 
pose of  handling  extraordinary  passenger  traffic,  it  was  bound  to 
notify  shippers  of  freight  of  crippled  condition  of  its  freight  traffic, 
in  order  to  excuse  delay  in  transportation  from  such  cause. 

Law  of  Place  Where  Contract  of  Carriage  was  made  governs  in 
determining  Liability  of  carrier,  unless  parties  at  time  of  making  it 
had  some  other  law  in  view. 

Approved  in  Missouri  etc.  By.  Co.  v.  Hutchingi  etc.  Co.,  78  Kan. 
771,  99  Pac.  234,  in  action  against  carrier  based  upon  bills  of  lading 
involving  no  question  with  respect  to  carrier's  right  to  limit  its  com- 
mon-law liability,  rights  and  obligations  of  parties  are  to  be  deter- 
mined by  law  of  place  where  contract  was  made. 

Conflict  of  LawB  as  to  Carrier's  Contracts.  See  note,  63  L.  B.  A. 
630. 

Where  Contract  for  Transportation  by  Railroad  was  made  in  an- 
other state,  law  of  which  was  not  put  in  evidence,  it  must  be  pre- 
sumed that  law  of  that  state  is  same  as  law  of  this  state. 

Approved  in  Schwartz  v»  Panama  B.  B.  Co.,  155  Cal.  747,  103  Pac. 
198,  following  rule;  Wilhite  v.  Skelton,  5  Ind.  Ter.  630,  82  S.  W.  935, 
court  of  territory  in  which  suit  is  brought  for  specific  performance 
of  contract  there  made  relative  to  land  in  another  territory  will,  in 
absence  of  allegation  as  to  statute  of  frauds  of  that  territory,  as- 
sume that  it  is  same  as  its  own. 

How  Case  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  L.  B.  A.  43. 

Snowstorm  as  Act  of  God  Relieving  Carrier  from  liability.  See 
note,  24  L.  B.  A.  (n.  s.)  1209. 

101  CaL  197-198,  35  Pac.  556,  EX  PARTE  AH  CUE. 

Miscellaneouii.— Cited  in  I^  parte  Lippman  (Cal.),  35  Pac.  557. 

101  Cal.  198-200,  35  Pac.  642,  QRAKGERS'  BANK  OF  CALIFORNIA 
▼.  SUPERIOR  COURT. 

Constitution  and  Role  Making  Judgment  rendered  in  supreme  court 
final  unless  rehearing  is  granted  within  thirty  days  do  not  make  any 
distinction  between  cases  of  original  and  of  appellate  jurisdiction. 

Approved  in  Noll  v.  Smith,  2  Cal.  App.  162,  83  Pac.  169,  where  supe- 
rior judge  wae  directed  by  writ  of  mandate  from  appellate  court  to 
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procure  another  judg^  to  try  cause,  or  show  cause,  such  alternative 
writ  operated  as  stay  of  proceedings  without  any  order  therefor. 

101  CaL  206-216,  36  Pac.  643,  616^  McDONALD  ▼.  S0X7THEBN  OAU- 
FOBNIA  BY.  CO. 

Admission  or  Ayerment  of  Fact  in  verified  answer,  in  separate  de- 
fense, is  not  evidence  against  defendant  upon  issues  tendered  in  other 
defenses  contained  in  same  answer,  consisting  of  denials  only. 

Approved  in  Light  v.  Stevens,  8  Cal.  App.  79,  103  Pac.  362,  de- 
fendant may  apply  evidence  applicable  to  plea  of  payment  in  favor 
of  such  plea,  notwithstanding  inconsistent  plea  of  counterclaim  to 
which  it  is  not  applicable;  The  Snipsic  Co.  v.  Smith,  7  Cal.  App.  151, 

93  Pac.  1035;  in  action  for  goods  sold  and  delivered,  where  defenses 
are  separately  pleaded,  answer  may  deny  every  allegation  of  com- 
plaint, including  nonpayment  and  assignment  to  plaintiff,  and  sepa- 
rate defense  that  he  was  fraudulently  induced  to  sign  writing  can- 
not qualify  or  affect  specific  denials  of  answer. 

Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  B.  A.  194, 
195,  204. 

Miscellaneous. — Cited  in  McDonald  v.  Southern  Cal.  By.  Co.  (Csl.), 
41  Pac.  812,  discussing  history  of  litigation. 

101  Cal.  216-221,  35  Pac  651,  SAN  DIEOO  WATEB  CO.  V.  PACIFIC 
COAST  S.  &  CO. 

Where  There  ia  No  Appearance  at  Time  when  order  to  show  cause 
was  returnable,  and  motion  for  injunction  was  not  completed  or  kept 
alive  in  any  mode,  restraining  order  falls,  and  ends  naturally  with 
motion. 

Approved  in  Knight  v.  Cohen,  5  Cal.  App.  301,  90  Pac.  147,  upon 
hearing  of  order  to  show  cause  why  preliminary  injunction  should 
not  be  granted,  restraining  order  falls  with  denial  of  injunction,  and 
is  merged  in  it  if  granted;  Ex  parte  Crimes,  20  Okl.  453,  1  Okl.  Cr. 
109,  94  Pac.  671,  where  restraining  order  fixes  day  certain  on  which 
to  show  cause,  and  at  that  time  neither  party  nor  court  takes  any 
action,  order  thereby  spends  its  force,  and  judgment  holding  party 
guilty  of  contempt  for  violation  of  its  terms  is  void,  and  he  is  en- 
titled to  release  on  habeas  corpus. 

Statute  Discriminates  Between  Bestralnlng  Order  and  injunction. 

Approved  in  Ex  parte  Grimes,  20  Okl.  457,  459,  1  Okl.  Cr.  113,  114, 

94  Pac.  672,  673,  fact  that  bond  is  required  by  court  and  given  by 
party  applying  for  restraining  order  at  time  of  its  issuance,  and  also 
that  words,  "until  the  further  orders  of  this  court,"  were  contained 
in  order  in  conjunction  with  a  day  set  for  hearing  to  show  cause, 
lioes  not  have  effect  of  charging  order  into  temporary  injunction. 

Where  No  Efforts  were  Made  to  Dissolve  preliminary  injunction 
except  that  case  was  tried  on  its  merits,  and  dissolution  of  injunction 
was  made  by  final  judgment,  and  attorneys  were  simply  employed 
to  try  case,  and  were  paid  for  that  purpose  and  no  other,  counsel 
fees  cannot  be  recovered,  as  damages  upon  injunction  bond. 

Approved  in  Spooner  v.  Cady  (Cal.),  44  Pac.  1020,  where  only  evi- 
dence of  money  properly  expended  in  pursuit  of  personal  property 
wrongly  converted  is  that  plaintiff  made  note  for  gross  sum  to  attor- 
ney, in  full  payment  of  all  expenses  of  proposed  suit,  and  it  did  not 
appear  what  expenses  were  incurred,  except  that  plaintiff  had  judg- 


101  Cal.  228-238    NOTES  ON  CALIFORNIA  REPORTS.  980 

ment  for  her  costs,  money  paid  to  attorney  eannot  be  taken  into 
account,  in  estimating  damages;  Chicago,  An^mosa  etc.  R7.  Co.  ▼. 
Whitney,  143  Iowa,  514,  121  N.  W.  1046,  where  suit  brought  to  enjoin 
collection  of  railroad  aid  tax  and  preliminary  injunction  was  dis- 
solved upon  final  hearing,  whereupon  railroad  brought  mandamus 
against  trustees  to  compel  issuance  of  tax'  certificate,  and  on  appeal 
from  injunction  decree  supreme  court  enjoined  collection  of  taxes  and 
proceedings  in  mandamus  case,  on  its  dissolution,  attorneys  could  not 
recover  for  attorneys'  fees  on  main  appeal,  or  on  attempt  to  set  aside 
injunction. 

Recovery  on  Injimctlon  Bond  of  Attomesrs'  Fees  necessarily  ex- 
pended in  dissolving  injunction.    See  note,  16  L.  R.  A.  (n.  s.)  66,  72. 

101  Oal.  223-224,  35  Pac.  770,  STMONS  ▼.  BUNNELL. 

No  Anneal  Lies  ftom  Ord«r  Refusing  to  vacate  appealable  order. 

Approved  in  Freeman  v.  Brown,  4  Cal.  App.  109,  87  Pac.  205,  order 
denying  motion  under  section  473  of  Code  of  Civil  Procedure  for 
leave  to  amend  statement  on  motion  for  new  trial  by  inserting  specifi- 
cations excusably  omitted  therefrom,  being  appealable,  motion  to  dis- 
miss appeal  therefrom  must  be  denied. 

101  Oal.  224-229,  36  Pac.  761,  OODFRET  v.  MONROE. 

Oonveyance  by  Deed  of  Trnst  With  Power  to  Sell,  and  involving 
payment  of  indebtedness  out  of  receipts  of  sale  of  lands  and  reconvey- 
ance of  residue  to  grantor,  constitutes  mortgage  with  power  of  sale. 

Approved  in  Avetin  v.  Krohn,  4  Cal.  App.  136,  87  Pac.  245,  rule  that 
action  does  not  ordinarily  lie  in  favor  of  trustee  to  foreclose  trust 
deed  does  not  apply  where  granting  clause  of  instrument  shows  that 
conveyance  was  made  as  security  only  for  existing  indebtedness  to 
plaintiffs,  and  action  by  beneficiaries  involves  accounting;  Brown  v. 
Comonow,  17  N.  D.  88,  114  N.  W.  729,  arguendo. 

Subeeqaent  Sale  Under  Attachment  of  mortgagor's  interest  in  land 
under  judgment  recovered  against  grantor  relates  back  to  time  of  levy 
of  attachment. 

Approved  in  Martinovich  v.  Marsicano,  150  Cal.  600,  119  Am.  St. 
Rep.  254,  89  Pac.  333,  sheriff's  deed  executed  in  pursuance  of  execu-. 
tion  sale  under  judgment  in  attachment  suit  relates  back  to  and  takes 
effect  from  levy  of  attachment,  if  sufficient  to  create  a  lien. 

Miscellaneous. — Cited  in  Gould  v.  Monroe  (Cal.),  35  Pac.  763. 

101  Cal.  229^233,  35  Pac.  860,  PEOPLE  v.  LYNCH. 

Instinction  That  Bare  Fear  of  Defendant  that  prosecuting  witness 
was  going  to  inflict  bodily  injury  upon  him  would  not  justify  him  in 
trying  to  kill  witness,  but  there  must  have  been  acts  such  as  would 
induce  ordinarily  prudent  man  to  believe  that  he  was  in  great  and 
immediate  danger  of  death  or  great  bodily  harm,  is  correct. 

Approved  in  State  v.  Fleming,  17  Idaho,  485,  106  Pac.  310,  following 
rule;  Hoard  v.  State,  80  Ark.  92,  95  S.  W.  1004,  in  instruction  that 
defendant  had  right  to  defend  himself  if  it  seemed  to  him,  "acting 
as  a  reasonable  person,"  without  fault  on  his  part,  that  he  was  in 
danger  of  losing  his  life  or  receiving  grreat  bodily  harm,  insertion 
of  quoted  words  is  not  error,  where  there  is  no  contention  that  de- 
fendant is  not  person  of  ordinary  reason,  meaning  of  instruction  not 
being  changed  thereby. 
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Btaadpoint  of  Betenninatioii  m  to  Danger  and  necessity  to  kill  in 
self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  54^3. 
«<Betroat  to  the  WaU"  in  Homicide.    See  note,  2  L.  B.  A.  (n.  s.)  57. 

101  Oal.  235-238,  35  Pac.  859,  ANTHONY  T.  GBAND. 

Under  Section  1025  of  Code  of  Civil  Procedure,  neither  party  can 
recover  costs. 

Approved  in  Frese  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  11  Cal.  App. 
399,  105  Pac.  270,  upon  plaintiff's  recovery  of  small  residue  of  cash 
value  of  policy,  left  after  payment  of  loan,  being  less  than  three 
hundred  dollars,  no  costs  are  allowable  to  either  party. 

101  Cal.  212-246,  35  Pac.  770,  GAIiLAGHHB  V.  MONTECITO  ETC. 
WATEB  00. 

Where  Defendant  and  His  Predeceeeore  have  diverted  water  to  ex- 
tent of  boxes  and  pipes  used,  and  used  same  for  beneficial  purposes 
continuously  and  adversely  to  plaintiff  and  all  others  for  more  than 
five  years,  he  has  good  prescriptive  title  thereto. 

Approved  in  Arroyo  Ditch  etc.  Co.  v.  Baldwin,  155  Cal.  285,  100 
Pac.  876,  corporation  organized  to  distribute  to  its  stockholders  waters 
of  certain  stream,  to  which  they  each  either  had  riparian  rights  or 
had  acquired  right  by  prescription,  may  maintain  action  against  upper 
riparian  proprietor  to  establish  such  rights;  Hubbs  etc.  Ditch  Co.  v. 
Pioneer  Water  Co.,  148  Cal.  417,  83  Pac.  ^7,  in  action  to  determine 
rights  of  parties  to  waters  of  stream,  where  decree  awarded  defend- 
ant prior  right  to  only  fifteen  cubic  feet  per  second,  but  findings 
established  his  title  to  twenty-five  feet  superior  to  any  right  in  plain- 
tiff to  any  water,  decree  must  be  modified  accordingly. 

Cbange  of  Use  or  ChannOl  of  Water  Appropriated.  See  note,  30  L. 
B.  A.  386. 

101  CaL  264-260,  36  Pac.  767,  FREEMAN  ▼.  EIEFFXai. 

Delay  by  Purchaser  of  Land,  Under  Contract  of  sale  to  rescind  con- 
tract occurring  under  circumstances  which  do  not  render  delay  un- 
reasonable, will  not  deprive  him  of  right  to  rescind. 

Approved  in  Owen  v.  Pomona  Land  etc.  Co.  (Cal.),  61  Pac.  474, 
where  grantor's  title  was  derived  from  one  of  two  conflicting  con- 
gressional grants,  other  of  which  had  been  held  paramount  by  court, 
fact  that  grantee  waited  from  January,  1894,  to  August,  1896,  before 
rescinding  sale  for  failure  of  title,  in  reliance  on  grantor's  repeated 
promises  to  obtain  act  of  Congress  to  cure  defect,  was  not  such  unrea- 
sonable delay  as  to  amount  to  laches. 

101  CaL  260-266,  36  Pac  873,  EAMBS  ▼.  CBOSIEB. 

Upon  Proof,  by  Defendant,  of  Fraud  or  illegality  in  inception  of 
note,  burden  is  cast  upon  indorsee  to  show  that  he  is  innocent  holder. 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  769,  118 
Pac.  95,  where  plaintiff  upon  direct  examiuation  testified  that  he  gave 
valuable  consideration  for  assignment  of  note,  it  is  not  error  for 
trial  court  to  refuse  to  permit  him  to  be  cross-examined  with  refer- 
ence to  nature  and  amount  of  such  consideration. 

When  Indorsee  Shows  That  He  was  Innocent  Holder,  in  due  course, 
unless  evidence  shows  that  note  was  taken  by  him  under  circumstances 
creating  presumption  that   he  knew  facts  impeaching  its   validity, 
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burden  is  east  npon  defendant  to  show  that  plaintiff  took  with  notice 
of  defendant's  equities. 

Approved  in  Mejer  r.  Lovdal,  6  Cal.  App.  376,  877,  92  Pae.  325, 
where  note  was  given  for  money  lost  at  gambling,  or  was  fraudu- 
lently obtained,  burden  is  on  indorsees  to  show  purchase  for  value 
before  maturity,  in  usual  course,  but  when  this  is  shown,  burden  is 
on  maker  to  show  that  indorsees  took  with  notice  of  his  equities. 

Fraud  in  Obtaining  Ezecntion  of  Note  as  defense  against  bona  fide 
holder.     See  note,  36  L.  B.  A.  441. 

One  Taking  Orerdne  Note  from  prior  holder,  who  took  for  value 
before  maturity,  without  any  notice  of  any  infirmity  in  it,  acquires 
as  good  a  title  as  that  of  prior  holder. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  CaL  166,  119  Am. 
St.  Bep.  164,  88  Pae.  711,  9  L.  B.  A.  (n.  s.)  568,  neither  payee  nor 
subsequent  holder  can  recover  on  gambling  consideration. 

Distinguished  in  Beese  v.  Bell  (Cal.),  71  Pae.  89,  where  note  was 
not  duly  iniiorsed  to  plaintiff  before  its  apparent  maturity,  within 
provisions  of  Civil  Code,  section  3123,  but  payee  made  mere  equitable 
assignment  thereof,  and  after  maturity  indorsed  same,  in  action  br 
plaintiff  maker  might  set  up  any  -equitable  defense. 

101  OaL  265-271,  40  Am.  St.  Bep.  53,  35  Pae.  863,  McGONOUOHEY  T. 
JACKSON. 

Petition  for  Mandamna  to  Compel  I>rawlng  of  warrant,  which  states 
that  trustees  ordered  bill  paid,  and  ordered  warrant  drawn  in  his 
favor  for  amount,  which  president  and  clerk  refused  to  draw  and 
countersign,  and  that  there  was  money  in  treasury  to  pay  it,  states 
facts  giving  right  to  writ. 

Approved  in  Goldtree  v.  San  Diego,  8  Cal.  App.  510,  97  Pae.  218, 
where  judgment  is  not  sought  against  city,  but  only  against  fund  in 
its  treasury,  court  has  jurisdiction  to  render  suitable  judgment  in  cause 
to  which  city  is  party. 

Where  City  Board  of  Trusteei  has  Jnilsdlctlon  to  hear  and  determine 
claim,  its  determination  is  judicial  act,  concluding  fact  of  indebted- 
ness. 

Approved  in  Clapp  v.  Titus,  138  Mich.  43,  100  N.  W.  1006,  under 
statute  providing  that  village  councils  shall  have  authority  to  pro- 
vide for  custody  of  public  property,  where  village  president  has  sus- 
pended marshal,  and  council,  through  committee  on  fire  and  water,  em- 
ployed suspended  marshal,  and  allowed  his  claim  for  services  in  at- 
tending to  fire  apparatus,  mandamus  lies  to  compel  president  to  sign 
orders  for  amount  allowed  by  council. 

Municipal  Legislative  Department  may,  at  Any  Time  before  rights 
of  third  persons  have  vested,  rescind  previous  votes  and  orders,  so 
far  as  consistent  with  laws  of  its  creation  and  its  rules  of  action. 

Approved  in  State  v.  Ross,  82  Neb.  424,  118  N.  W.  89,  where  county 
board  established  ditch  and  ordered  construction  thereof,  where  no 
rights  have  accrued  in  consequence  of  such  order,  and  no  proceedings 
taken  except  employment  of  engineer  and  portion  of  preliminary 
work  of  surveying  being  done  by  him,  board  may  reconsider  its  former 
action,  and  revoke  order  establishing  ditch. 

Bight  of  Municipal  Authorities  to  Reconsider  Action  as  to  allowance 
of  claim.     See  note,  21  L.  B.  A.  (n.  s.)  291. 


\. 
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Denial  of  IndeMedneBs  Without  Denying  facts  in  regard  to  expenses 
incurred  bj  petitioner  is  denial  of  conclusion  of  law. 

ApproTed  in  Fox  v.  Monahan,  8  Cal.  App.  710,  97  Pae.  706,  complaint 
merely  alleging  that  "defendants  became  indebted"  in  certain  sum, 
money  had  and  received  at  special  instance  and  request  of  defend- 
ants, without  stating  any  facts  showing  directly  or  inferentially 
that  money  was  had  or  received  for  their  use  or  benefit,  states  no  cause 
of  action. 

When  Denials  on  Information  and  Balief  are  permissible.  See  note, 
133  Am.  St.  Rep.  122. 

Denials  upon  Informatlcb  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within  plead- 
er's knowledge.    See  note,  30  L.  R.  A.  (n.  s.)  779. 

101  OaL  275-280,  36  Pac.  865,  aANTOBD  ▼.  EAST  BIVEB8IDE  IBB. 
DISTBIOT. 

Thongh  Profit  npon  Sinking  of  Artesian  W^Us  cannot  be  determined 
with  mathematical  certainty,  yet  damages  are  fairly  ascertainable  in 
their  character  and  origin  within  meaning  of  section  3301  of  Civil 
Code. 

Approved  in  Schiffman  r.  Peerless  Motor  Car  Co.,  13  Cal.  App. 
604,  110  Pae.  462,  in  action  by  one  to  whom  exclusive  agen«y  was 
contracted  for  to  sell  defendant's  motor  cars  within  specified  territory, 
where  defendant  solicited  orders  therein,  measure  of  damages  is 
profits  plaintiff  would  have  made  on  such  sales  had  defendant  refused 
to  invade  territory,  and  have  referred  inquiries  of  purchasers  to 
plaintiff  as  agreed  upon. 

101  OaL  281-286,  85  Pac  862,  PEOPLB  T.  WALIiAOE. 

Where  Defendant^  Accused  of  Assault  with  deadly  weapon  with 
intent  to  commit  murder,  is  convicted  only  of  assault  with  deadly 
weapon,  any  error  in  instruction  which  could  have  no  bearing  npon 
lower  offense  of  which  he  was  convicted  is  harmless. 

Distinguished  in  People  v.  Mendenhall  (Cal.),  63  Pac.  676,  on  prose- 
cution for  assault  with  intent  to  murder,  instruction  that  malice  neces- 
sary to  make  killing  murder  might  be  either  express  or  implied  was 
erroneous. 

Only  Ctoonnd  of  Challenge  to  Panel  of  jury  summoned  by  special 
venire  is  "bias  of  the  officer  who  summoned  them,"  as  provided  in 
section  1064  of  Penal  Code. 

Cited  in  State  v.  Ju  Nun,  53  Or.  5,  97  Pae.  98,  under  statute  abolish- 
ing challenge  to  panfel,  litigant  cannot  object  to  jurors  summoned  in 
manner  prescribed  by  law  and  accepted  by  court,  on  ground  that  law 
is  unconstitutional. 

Judicial  Notice  of  I^ocalities  and  Boundaries.  See  note,  82  Am.  St. 
Rep.  442. 

101  Oal.  28^-292,  85  Pac.  876,  ST.  LOUIS  NAT.  BANK  v.  OAT. 

Maker  of  Non-negotiable  Notes  which  have  been  assigned  by  payee 
to  third  party  may  set  off  against  them  note  of  payee  which  he  has 
purchased  before  notice  of  assignment  of  notes  executed  by  him. 

Approved  in  Bavis  v.  Rawhide  Gold  Min.  Co.,  15  Cal.  App.  118,  113 
Pac.  903,  in  action  against  mining  company  on  mining  labor  checks 
assigned  by  drawee,  and  offset  pleaded  in  answer  against  plaintiff's 
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assignor  was  unknown  to  plaintiff  before  answer,  he  is  not  precluded 
from  proving,  in  avoidance  of  such  offset,  countervailing  debt  of  de- 
fendant to  his  assignor;  Bandol  v.  Bo  we  (Cal.)y  44  Pac.  1068,  equitable 
estoppel  to  plead  setoff  of  note  in  action  on  account  against  defend- 
ant, which  has  been  assigned  to  plaintiff  by  maker, -did  not  arise  out 
of  assignor's  direction  to  defendant,  after  assignment,  to  pay  amount 
of  account  to  plaintiff,  and  defendant's  silence  as  to  his  possession 
of  .note,  it  not  appearing  that  plaintiff  had  knowledge  of  such  request. 

Section  1459  of  Civil  Code  and  Section  368  of  Code  of  Civil  Proce- 
dure are  to  be  construed  as  though  they  had  been  passed  at  same  time 
and  were  parts  of  same  statute. 

Approved  in  Jensen  v.  Dorr,  159  Cal.  745,  116  Pac.  554,  section  3060 
of  Civil  Code  and  section  813  of  Code  of  Civil  Procedure  are  to  be 
considered  together. 


101  OaL  292-295,  35  Pac.  868,  FLETCHER  ▼.  DEKNISOK. 

Where  Note  Gives  Holder  Option  either  to  claim  compound  interest 
or  to  claim  whole  amount  of  principal  and  interest  as  immediately  due 
and  payable,  without  notice,  holder  of  note  has  reasonable  time  after 
default  of  interest  in  which  to  make  his  election. 

Approved  in  Patten  v.  Pepper  Hotel  Co.,  153  Cal.  468,  96  Pac.  300, 
where  both  complaint  of  plaintiff  and  cross-complaint  of  defendant 
bank  as  holder,  each  avers  that  because  of  default  they  had  both 
elected  to  exercise  option,  and  had  declared  whole  of  note  due,  and 
such  averments  were  admitted  by  failure  to  deny  them  specifically,  no 
finding  was  required  to  be  made  upon  matter  so  admitted;  Trinity 
County  Bank  v.  Haas,  151  Cal.  556,  91  Pac.  386,  if,  after  default,  but 
before  exercise  of  option,  maker  pays  or  offers  to  pay  overdue  interest, 
right  to  exercise  option  is  lost;  Kinsel  v.  Ballon,  151  Cal.  758,  91  Pac. 
622,  delay  of  fifteen  days  after  default  in  payment  of  monthly  install- 
ment of  interest  is  not  unreasonable. 

Distinguished  in  dissenting  opinion  in  Patto  v.  Pepper  Hotel  Co., 
153  Cal.  472,  96  Pac.  303,  majority  holding,  where  both  plaintiff's  com- 
plaint and  cross-complaint  of  defendant  bank  as  holder  aver  that  be- 
cause of  default  they  had  both  elected  to  exercise  option  and  had 
declared  whole  of  note  due,  and  such  averments  were  admitted  by 
failure  to  deny  them  specifically,  no  finding  was  required  to  be  made 
on  matters  so  admitted. 

101  Cal.  296-303,  36  Pac.  996,  BBOWK  ▼.  ELINa. 

Statute  Does  not  Bender  Gontracte  in  restraint  of  trade  wholly 
void,  though  not  in  accordance  with  code. 

Approved  in  Shafer  v.  Sloan,  3  Cal.  App.  337,  85  Pac.  163,  contract 
not  to  engage  in  occupation  of  second-hand  dealer,  so  long  as  pur- 
chaser continues  in  such  business,  without  restricting  it  to  "similar 
business"  as  provided  in  section  1671  of  Civil  Code,  is  void  only  to 
extent  to  which  it  attempted  to  enlarge  purchaser's  rights  beyond 
statute. 

Where  Contract  in  Bestraint  of  Trade  is  valid,  and  complaint  states 
breach  of  it,  plaintiff  is  entitled  to  injunction  to  prevent  its  viola- 
tion, even  if  only  nominal  damages  can  be  proven. 

Approved  in  Hickey  v.  Brinkley,  88  Neb.  358,  129  N.  W.  554, 
where  defendants  sold  livery  and  feed  business,  and  executed  at 
same  time  agreement  with  penalty  of  five  hundred  dollars,  conditioned 
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that  the  J  would  not  engage  in  bnainefls  in  that  Ticinitj  for  ten  years, 
upon  yiolation  of  such  agreement,  plaintiffs  had  election  to  sue  for 
damages  upon  bond  or  apply  for  injunction  to  restrain  breach  of 
negative  contract. 

Validity  of  Agreemieiit  in  Bestraint  of  Trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  See  note,  1% 
L.  B.  A.  (n.  s.)  929.    , 

Injunction  Against  Breadi  of  Oontracti  See  note,  90  Am.  St.  Bcp. 
e37,  638. 

lOl  CaL  303-307,  36  Pac.  869,  SPX;AB8  ▼.  COUKTT  OP  MODOC. 

Where  Supsrlor  Oourt  Imposed  Pino  for  yiolation  of  municipal 
ordinance,  and  pending  appeal  from  judgment  ordinance  was  repealed, 
notwithstanding  affirmance  of  judgment  its  enforcement  will  be  re- 
strained. 

Cited  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  76,  112  Pac. 
870,  where  judgment  rendered  under  banking  act  of  1903  had  been 
affirmed  on  direct  appeal  therefrom,  and  thua  become  final,  subsequent 
repeal  of  such  statute,  pending  appeal  from  order  refusing  new  trial, 
without  supersedeas  or  stay  bond,  does  not  hare  effect  to  destroy 
judgment. 

Effect  of  Bepeal,  upon  Prior  Conviction  under  penal  statute  or 
ordinance.    See  note,  23  L,  B.  A.  (n.  s.)  245,  ^46. 

101  Oal.  307-312,  35  Pac.  899,  FIBST  NAT.  BANK  OF  SAN  L0IS 
OBISPO  y.  HENDEB80N. 

Bepeal  of  Statute  Pending  Appeal  deprives  appellate  court  of  power 
to  render  judgment  by  which  statutory  penalty  may  be  enforced. 

Approved  in  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  194, 
81  Pac.  1031,  upon  death  of  appellant,  power  of  court  to  enforce 
judgment  by  execution  against  him  terminated,  and  respondent  is 
remitted  for  its  collection  to  probate  court  having  charge  of  appel- 
lant's estate. 

If  Case  is  Appealed,  and.  Pending  Appeal,  law  is  changed,  appellate 
court  must  dispose  of  case  under  law  in  force  when  its  decision  is 
rendered. 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  159  CaL  77,  llSs 
Pac.  871,  where  judgment  rendered  under  banking  act  of  1903  had 
been  affirmed  on  direct  appeal,  and  has  become  final,  subsequent 
repeal  of  such  statute,  pending  appeal  from  order  refusing  new  trial, 
without  supersedeas  or  stay  bond,  does  not  destroy  judgment. 

Provision  of  Act  of  April  1,  1876,  was  in  nature  of  penalty,  which 
legislature  could  remit  at  any  time. 

Approved  in  Biverdale  Mining  Co.  v.  Wicks,  14  Cal.  App.  531,  112 
Pac.  898,  in  action  by  corporation  affecting  title  to  land,  its  failure 
to  file  its  articles  of  incorporation  in  county  is  merely  matter  in 
abatement  of  action,  constituting  special  defense,  which  is  waived 
unless  affirmatively  pleaded. 

101  OaL  812-317,  40  Am.  St.  Bep.  57,  36  Pac.  872,  HOIJ.ENBACH 
T.  8CHNABEL. 

Courts  will  Take  Judicial  Notice  of  their  records  and  officers. 

Approved  in  Buhman  v.  Nickels  &  Brown  Bros.,  7  Cal.  App.  595, 
96   Pae.   178.  in   unlawful   detainer,   where   plaintiff   claimed   undsr 
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executor'i  sale,  and  defendant  under  prior  lease  of  exeeutore,  and 
only  defense  was  plea  in  abatement  that  lessee  appealed  from  decree 
confirming  plaintiff's  title,  and  that  appeal  was  pending  when  action 
was  commenced,  but  was  determined  before  answer  was  filed,  but 
character  of  determination  did  not  appear,  fact  that  decree  of  con- 
firmation of  sale  was  affirmed  will  be  judicially  noticed;  Haaren  v. 
Mould,  144  Iowa,  301,  122  N.  W.  9^,  in  proceedings  for  violation 
of  liquor  injunction,  court  will  take  judicial  notice  of  decree  alleged 
to  hare  been  violated;  Caldwell  Banking  etc.  Co.  t.  Porteri  52  Or. 
324,  95  Pac.  3,  arguendo. 
Judicial  NotiM.    See  note,  83  Am.  St.  Bep.  773. 

101  Oal.  317-322,  36  Pac.  897,  FBANDZEK  v.  BAN  DXEOO  OOUNTT. 

Where  Statate  Oontains  Specific  ProTisions  relating  to  particular 
subject,  they  must  govern  in  respect  to  that  subject,  as  against  gen- 
eral provisions  in  other  parts  of  statute,  although  latter,  standing 
alone,  would  be  broad  enough  to  include  subject  to  which  more  par- 
ticular provisions  relate. 

Approved  in  King  v.  Armstrong,  9  Cal.  App.  371,  99  Pac  528, 
action,  in  this  state,  by  receiver  of  insolvent  national  bank  in  Kansas, 
to  enforce  assessment  levied  upon  stockholders  in  pursuance  of  laws 
of  United  States,  against  stockholder  resident  in  this  state,  is  barred, 
under  section  359  of  Code  of  Civil  Procedure,  by  lapse  of  three  years 
after  liability  was  created. 

101  OaL  321^-326,  36  Pac.  896,  BEDONDO  BBAOH  OO.  Y.  BBEWEB. 

GaxnifllimMit  of  Unliquidated  Claims.  See  note,  59  L.  B.  A.  354, 
384. 

101  OaL  326-830,  36  Pac.  871,  WEBSTEB  Y.  SAK  PEDBO  LX7MBEB 
00. 

Taxty'B  Books  of  Aoco>unt  aa  EYidenca  in  own  favor.  See  note,  58 
L.  B.  A.  574,  609. 

Wliat  ProYable  by  Books  of  Account.    See  note,  52  L.  B.  A.  723. 

101.  OaL  333<3S7,  36  Pac  993,  BAN  PEDBO  y.  SOUTHEBN  PAOIFIO 
B.  B.  CO. 
Bight  to  Erect  Wharves.    See  note,  40  L.  B.  A.  645. 

101  OaL  838-349,  35  Pac.  866,  36  Pac.  813,  MABCEAU  Y.  TBAV- 
ELEBS'  IKS.  CO. 

Upon  Question  of  Insanity,  Statements  of  witnesses  as  to  peculiar 
conduct  and  conversation  of  person  charged  with  insanity  as  ob- 
served by  witnesses  are  competent  evidence,  although  they  are  not 
intimate  acquaintances  within  meaning  of  section  1870,  subdivision 
10,  of  Code  of  Civil  Procedure. 

Approved  in  State  v.  Penna,  36  Mont.  541,  90  Pac.  789,  two  news- 
paper reporters,  whose  only  acquaintance  with  defendant  consisted 
of  their  conversation  with  him  for  half  hour  shortly  after  homicide, 
were  not  "intimate  acquaiDtanees,"_within  code  provision  authorizing 
persons  of  intimate  acquaintance  to  testify  to  their  opinion  on  issue 
of  insanity  of  accused. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  notOi  38  L.  B. 
A.  727. 
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Expert  Opinion!  as  to  Sanity  or  Insanity.    See  note,  39  L.  B.  A. 

Presumption  and  Borden  of  Proof  as  to  sanity.  See  note,  36  K  B. 
A.  721. 

Bes  Jndlcata  in  Criminal  Proceedings.  See  note,  103  Am.  St.  Bep. 
20. 

Judgment  in  Criminal  Action  as  res  judicata  in  elTil  action.  See 
note,  11  L.  B.  A.  (n.  s.)  660. 

101  Cal.  349-368,  35  Pac.  991,  36  Pac.  98,  608,  ESTATE  OF 
THOMPSON. 

Petition  Filed  in  Superior  Court  After  Final  diBtribution  of  dece- 
dent's estate,  asking  for  accounting  and  removal  of  trustees,  on 
account  of  mismanagement  of  estate,  will  be  regarded  as  bill  in 
equity  addressed  to  equitable  power  of  superior  court. 

Distinguished  in  King  t.  Chase,  159  Cal.  422,  115  Pac.  208,  action 
in  equity  does  not  lie  to  compel  executor  of  deceased  executor  to 
settle  account  of  his  testator  with  estate  in  which  decedent  had 
been  acting. 

Fact  That  Bill  in  Equity  was  Entitled  "in  the  matter  of  the  estate** 
of  decedent,  and  that  trustees  were  brought  in  by  citation  from 
probate  division  of  superior  court,  is  waived  by  their  appearance 
and  answer  without  objection  to  form  of  petition. 

Distinguished  in  King  v.  Chase,  159  Cal.  425,  115  Pac.  209,  re- 
versing judgment  for  accounting,  rendered  against  -executor  of  de- 
ceased executor  in  action  in  equity  brought  after  enactment  of 
section  1659  of  Code  of  Civil  Procedure,  when  such  executor,  at 
time  he  accounted  in  such  action,  objected  to  jurisdiction  of  court 
to  compel  him  to  account  therein. 

101  Cal.  358-367,  35  Pac.  997,  WILHELM  T.  SILVESTEB. 

What  Cross  or  Intersecting  Lodes  are  included  in  mineral  patents, 
and  rights  therein.     See  note,  83  Am.  St.  Bep.  42,  44. 

Veins  Intersecting,  Crossing,  or  Uniting.    See  note,  50  L.  B.  A.  209. 

101  CaL  367-872,  36  Pac.  1000,  TAIiMADGE  ▼.  ABBOWHEAD 
BESEBVOIB  CO. 

No  Action  Lies  to  Enforce  Performance  of  contract,  or  to  recover 
damages  for  its  breach,  unless  it  be  complete  and  certain  as  to 
price,  as  well  as  to  subject  matter  and  parties. 

Approved  in  Jules  Levy  &  Bro.  v.  A.  Mautz  k  Co.,  16  CaL  App. 
669,  117  Pac.  937,  following  rule. 

101  CaL  387-390,  35  Pac.  1004,  80LABI  y.  SNOW. 

Where  Deed  Purporting  to  be  from  Plaintiff  to  defendant  was 
signed  by  one  of  grantors  as  assumed  attorney  in  fact  for  plaintiff, 
he  having  no  authority  to  so  execute  it,  deed  is  of  itself  sufficient 
to  charge  defendant  with  notice  of  extent  and  character  of  plain- 
tiff's interest,  and  of  such  pretended  relation  of  agency. 

Approved  in  Davis  v.  Trachsler,  3  CaL  App.  559,  86  Pac.  612,  where 
contract  of  sale  is  made  by  one  holding  himself  out  as  agent  of 
seller,  and  signed  by  him  as  agent,  it  is  incumbent  upon  purchaser, 
who  has  actual  notice  of  agency,  to  ascertain  scope  of  agent's  .au- 
thority, and  contract  in  excess  of  agent's  authority,  without  concur- 
rence or  fault  of  principal,  renders  professed  agent  alone  liable. 
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Erldaaoe  to  Bliow  0redi1>Ult7  or  Bias  of  WltoMs.  See  note,  92 
Am.  St.  Bep.  48. 

101  Oal.  890-395,  36  Pae.  1006,  AMES  v.  CITY  OF  SAN  DXEOO. 

Findings  are  to  be  liberally  Oonstrued  in  support  of  judgment. 

Approved  in  Haight  v.  Haight,  151  Cal.  92,  90  Pac.  198,  following 
rule;  Bruce  ▼.  Bruce,  16  Cal.  App.  357,  116  Pac.  996,  where  findings 
were  expressly  waived  by  both  parties,  general  recital  in  judgment 
that  all  material  allegations  of  complaint  are  true  is  to  be  under- 
stood to  be  general  recital  as  to  facts  constituting  cause  of  action, 
and  not  statement  as  to  character  of  homestead  as  being  on  com- 
munity property,  where  judgment  expressly  recites  that  it  was  de- 
clared on  separate  property  of  husband;  Brenneke  v.  Smallman,  2 
Cal.  App.  308,  83  Pac.  303,  in  action  to  foreclose  chattel  mortgage, 
findings  as  to  secured  note  and  mortgage  in  accordance  with  al- 
legations of  complaint  that  to  secure  note  defendant  executed  mort- 
gage of  .personal  property  described  in  paragraph  3  of  complaint, 
followed  by  finding  of  its  record,  referring  to  volume  and  page 
thereof,  sufSciently  show  execution  of  mortgage  described  in  com- 
plaint, though  not  in  terms  referring  thereto. 

Land  Acquired  by  Olty  from  United  States,  held  in  trust  for  gen- 
eral public  for  specific  public  use,  cannot  be  alienated,  and  title  of 
city  cannot  be  lost  by  possession  adverse  to  city. 

Approved  in  Tulare  Irr.  Dist.  v.  Collins,  154  Cal.  443,  97  Pac.  1125, 
1126,  irrigation  district  organized  under  Wright  Act  and  Bridgeford 
Act  holds  its  land  in  trust  for  uses  specified  in  acts,  and  trustees 
cannot  sell  lands  which  have  become  unnecessary  to  and  are  not  used 
in  its  irrigation  scheme,  nor  can  such  lands  be  sold  on  execution 
at  instance  of  judgment  creditor  of  district;  People  v.  Kerber,  152 
Cal.  734,  125  Am.  St  Bep.  93,  93  Pac.  879,  when  tide  lands  are  situ- 
ated in  navigable  bay,  and  constitute  part  of  waterfront  thereof,  they 
constitute  property  devoted  to  public  use,  of  which  persons  cannot 
obtain  title  by  prescription;  Kern  Island  etc.  Co.  v.  Bakersfield,  151 
Cal.  407,  90  Pae.  1053,  user  for  eleven  years  of  ditch  unlawfully 
constructed  and  maintained  in  public  highway,  without  objection  from 
public  authorities,  creates  no  prescriptive  right  in  owner's  favor  to 
maintain  same  ae  ditch  along  highway;  Koshland  v.  Cherry,  13  Cal. 
App.  443,  110  Pac.  144,  where  plaintiff  constructed  store  on  public 
alley,  which  formed  cul-de-sac,  and  closed  it  by  gate,  and  ueed  property 
in  that  wiay  for  about  twenty-three  years,  before  city  authorities 
ordered  such  gate  to  be  removed  and  alley  opened,  such  long  occupa- 
tion creates  no  preecriptive  right  againet  city. 

•PUeblo  Lands,  Iiegal  Title  of  Which  is  Vested  in  city,  and  which 
may  be  alienated  by  it,  may  be  lost  by  adverse  possession  for  statu- 
tory period. 

Approved  in  Orack  v.  Powelson,  3  Cal.  App.  285,  85  Pac.  130,  in 
action  to  quiet  title  to  lands  within  Van  Ness  oi^inance  of  San  Fran- 
cisco, which  plaintiff  claimed  by  adverse  possession,  fact  that  city 
held  land  under  trust  to  convey  to  persons  who  might  be  entitled 
thereto  will  not  prevent  plaintiff  acquiring  title  by  adverse  posses- 
sioxu 


989  'notes  on  GALIFOBNIA  BEPOBTS.     101  Oal.  396-414 

101  Oal.  896-404,  36  Pm.  1008,  BALDWIN  ▼.  taEOffPUS. 

Payment  of  Taxet  "by  Becord  Owner  adds  nothing  to  his  title,  but  it 
excludoB  any  presumption  that  it  was  assessed  to,  or  paid  by,  ad- 
verse owner. 

Approved  in  Olowner  ▼.  de  Alvarez,  10  Gal  Apip.  196,  101  Pac.  433, 
validity  of  tax€8  assessed  against  property  does  not  in  any  man- 
ner depend  upon  name  in  which  they  were  assessed;  Spotswood  v. 
Bpotswood,  4  Gal.  App.  716,  89  Pac.  363,  defendant  was  properly 
allowed  to  introduce  assessment-rolls  in  evidence  to  prove  that  land 
was  asseessed,  in  order  that  court  might  determine  whether  plaintiff 
had  paid  all  taxes,  as  required  by  statute,  to  obtain  title  by  prescrip- 
tion; Bio  Grande  etc.  By.  Go.  v.  Salt  Lake  Inves.  Go.,  36  Utah,  538, 
101  Pac.  590,  where  part  of  lot  assessed  to  railroad  was  not  owned 
by  company  and  was  not  part  of  right  of  way,  and  was  assessed 
generally  to  owners  thereof  by  local  assessor  for  whole  period  for 
which  it  was  assessed  to  company  by  board  of  equalization,  railroad 
did  not  pay  taxes  thereon  so  as  to  entitle  it  to  claim  lot  by  adverse 
possession,  under  statute  requiring  claimant  to  have  paid  all  taxes 
assessed  for  statutory  period  of  seven  years,  to  claim  by  adverse 
possession;  Swank  v.  Sweetwater  etc.  Go.,  15  Idaho,  3i60,  98  Pac.  299, 
arguendo. 

Whore  Owner  of  Land  Accepts  Lease  from  another  it  does  not  de- 
stroy his  title  to  land. 

Approved  in  Strong  v.  Baldwin,  154  Gal.  161,  129  Am.  St.  Bep.  149, 
97  Pac.  183,  owner  of  right  originally  acquired  by  prescription  to  use 
of  water  ditch  across  land  of  another,  and  who  remains  in  continuous 
exercise  and  possession  of  such  use,  is  not  estopped,  by  mere  fact 
that  he  has  accepted  lease  of  ditch  from  owner  of  land,  from  asserting 
his  prescriptive  title  to  use  of  ditch  against  owner  of  land. 

Adverse  Possession  by  Donee  Under  Parol  Gift.  See  note,  35  L. 
B.  A.  835. 

Miscellaneous. — Gited  in  McLean  v.  Baldwin,  136  Gal.  566,  570, 
69  Pac.  269,  reciting  history  of  litigation. 

101  OaL  405-411,  40  Am.  St.  Bep.  65,  35  Pac.  1019,  BLAISDELL  ▼. 
LEACH. 

Wbere  One  of  Two  Innocent  Persons  must  suffer  by  act  of  third, 
he  by  whose  negligence  it  happened  must  be  sufferer. 

Approved  in  Baymond  v.  Glover  (Gal.),  37  Pac.  775,  where  vendee 
signs  purchase  money  mortgage,  payable  to  vendor's  agent,  under  be- 
lief that  it  is  payable  to  vendor,  after  having  ample  opportunity 
to  examine  it,  he  cannot  contest  its  validity  as  against  innocent 
purchaser. 

101  CaL  411-414,  35  Pac  1024,  DOMIOO  T.  CA8ASSA. 

If  Verdict  or  Finding  is  Made  upon  Oonflict  of  evidence,  trial  court 
may  review  sufficiency  of  evidence,  and  if  in  its  opinion  verdict  is 
against  weight  of  evidence,  it  is  its  duty  to  set  it  aside. 

Approved  in  Hughes  Bros.  v.  Bawhide  Gold  Min.  Go.,  16  Gal.  App. 
297,  116  Pac.  971,  and  Eidinger  v.  Sigwart,  13  Gal.  App.  676,  110  Pac. 
525,  both  following  rule;  Newton  v.  United  Electric  etc.  Go.,  3  Gal. 
App.  705,  86  Pac.  903,  in  case  involving  negligence  of  electric  power 
company,  order  granting  new  trial  after  verdict  for  plaintiff  on  ground 
of  insufficiency  of  evidence  will  be  affirmed,  where  no  error  or  abuse 
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of  discretion  appears  in  record;  Castor  v,  Bernstein,  2  Cal.  App.  708, 
84  Pac.  246,  where  verdict  based  upon  comparison  between  assignment 
and  release  and  there  is  conflict  between  them  as  to  genuineness  of 
release,  court,  if  of  opinion  that  verdict  was  not  justified  by  evidence, 
should  set  it  aside  and  grant  new  trial;  Scrivani  v.  Dondero  (Cal.)i 
44  Pac.  1066,  rule  that  appellate  court  will  not  disturb  verdict  where 
there  is  evidence  to  support  it  does  not  apply  with  equal  force  to 
trial  judge,  who  saw  and  heard  witnesses. 

If  There  is  No  Evideiice  upon  Issue  which  is  essential  to  judg- 
m-ent,  verdi<!t  of  finding  upon  such  issue  is  error  of  law  which  may 
be  reviewed  by  appellate  court. 

Approved  in  Wiu  Chester  v.  Becker,  8  Cal.  App.  366,  97  Pac.  75, 
in  action  to  rescind  contract  to  sell  real  eetate,  for  fraud  in  its 
procurement,  from  one  who,  seeks  to  enforce  contract  by  cross-com- 
plaint, in  answer  to  which  fraud  is  set  forth,  plaintiff  was  entitled 
to  finding  upon  that  issue,  and  where  judgment  was  for  defendant, 
and  court  granted  new  trial  to  plaintiff  for  errors  of  law,  failure  to 
find  upon  issue  of  fraud  will  support  order. 

Miscellaneous. — Cited  in  Warner  v.  Thomas  Parisian  etc.  Cleaning 
Works  (Cal.),  37  Pac.  153,  after  statement  of  case  has  been  settled 
for  appeal,  court  can  allow  additions  to  be  made  thereto,  though  omis- 
sions arose  from  negligence  of  attorney. 

101  OaL  416-424,  85  Pac  1027,  LONDON  STO.  BANK  T.  SMITH. 

Persons  are  Necessary  Parties  where  defendants  already  before 
court  have  such  interest  in  having  them  made  parties  as  to  authorize 
those  defendants  to  object  to  proceeding  without  such  parties. 

Approved  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  541,  denying  mo- 
tion for  change  of  venue  to  county  where  real  estate  affected  by  action 
is  situated,  because  true  basis  of  action  was  fraud  and  collusion  rather 
than  determination  of  interest  in  realty,  and  because  motion  was 
opposed  by  necessary  party. 

101  OaL  425-429,  35  Pac.  1021,  GBOOME  ▼.  AI.M8TEAD. 

Jadgment  Which  Is  Bight  upon  Merits  should  not  be  reversed  by 
reason  of  fact  that  court  gave  wrong  reason  for  its  rendition. 

Approved  in  Hodgins  v.  Hodgins,  23  Okl.  C20,  103  Pac.  712,  dis- 
solution of  temporary  injunction  granted  upon  allegations  set  forth  in 
answer  and  cross-petition  sworn  to,  but  otherwise  unsupported,  based 
upon  such  grounds,  will  not  be  reversed  on  appeal. 

Plaintiffs  Oat  of  Possession  cannot  Sue  for  crops  severed  from  free- 
hold by  defendant  in  possession  of  premises,  holding  possession  in 
good  faith  under  adverse  claim  of  right. 

Approved  in  Snyder  v.  Harding,  38  Wash.  674,  80  Pac.  792,  where 
lessee  took  possession  under  invalid  three  year  lease,  and  remained 
in  possession  for  year,  settling  with  owners  for  year,  and  also  more 
than  sixty  days  of  second  year,  without  notice  to  quit,  planting 
second  crop,  he  became  lessee  for  such  second  year,  and  entitled  to 
crop  planted  in  such  year. 

Distinguished  in  Myer  v.  Boberts,  50  Or.  83,  126  Am.  St.  Bep.  733, 
d9  Pac.  1052,  12  L.  B.  A.  (n.  s.)  194,  rule  that  owner  out  of  posses- 
sion is  not  entitled  to  annual  crops  grown  and  severed  by  occupant 
cannot  be  invoked  by  assignee  of  tenant,  who  secures  and  maintains 


991  NOTES  ON  CALIFORNIA  BEPOBTS.     101  Cal.  429-438 

poBsession  by  injunction  wrongfuUj  issued  after  lessor  had  lawfully 
re-entered  for  condition  broken  in  making  assignment. 

BepleTln  by  or  Against  One  in  Adverse  Possession  of  land  for 
things  severed.    See  note,  60  L.  B.  A.  735. 

101    Oal.    429-431,    36   Pac.    990,    CONNOB   T.    80TJTHBBN    OALI- 
FOBNIA  MOTOB  BOAB  CO. 

If  Statute  Absolutely  Fixes  Time  within  which  act  must  be  done, 
act  cannot  be  done  at  any  other  time  unleee,  during  existence  of 
prescribed  time,  it  has  been  extended  by  order  made  for  that  pur- 
pose  under  authority  of  law. 

Cited  in  Hoehnan  v.  New  York  Drygoods  Co.,  8  Idaho,  73,  67  Pac. 
798,  if  objections  are  made  to  settlement  of  statement  en  ground 
that  time  for  settlement  has  expired,  and  such  fact  appears  from 
record,  trial  court  is  without  jurisdiction  to  settle  same. 

Miscellaneous. — Cited  in  Mclntyre  v.  Southern  California  Motor 
Boad  Co.  (Cal.),  35  Pac.  991. 

101  CaL  432-438,  36  Pac.  1032,  OUSMENS  ▼.  LUCE. 

Mortgagor  Being  Guilty  of  Breach  of  Contract  by  defaulting  in 
interest,  no  demand  for  payment  is  necessary  for  commencement  of 
action. 

Approved  in  Trinity  County  Bank  v.  Haas,  151  Cal.  556,  91  Pac. 
3*86,  if,  after  default,  and  before  exercise  of  option,  maker  of  note 
pays  or  offers  to  pay  overdue  interest,  right  to  exercise  option  is  lost. 

Where  Mortgage  Provided  for  Maturity  of  whole  mortgage  debt 
upon  default  in  payment  of  interest,  fact  that  note  provided  for  in- 
terest not  paid  to  be  added  to  principal  does  not  preclude  foreclosure 
of  mortgage,  upon  nonpayment  of  interest,  at  option  of  mortgage. 

Approved  in  Copper  Belle  Mining  Co.  v.  Costello,  12  Ariz.  325,  100 
Pae.  810,  mortgage  containing  power  to  sell  as  prescribed  by  law  in 
case  of  default  in  interest,  though  principal  be  not  yet  due,  may  be 
foreclosed  on  such  default  by  action. 

Where  Mortgage  Merely  Provides  Security  for  payment  of  prin- 
cipal and  interest  specified  in  note,  and  does  not  provide  for  securing 
payment  of  any  attorneys'  fees,  such  fee  cannot  be  made  lien  upon 
land  or  be  provided  for  in  decree  of  foreclosure. 

Approved  in  Barnett  v.  Mulkins  (Cal.),  40  Pae.  115,  Cooper  v. 
McCarthy  (Cal.),  36  Pae.  2,  and  San  Diego  Sav.  Bank  v.  Lowenstein 
(CaL),  36  Pac.  388,  all  following  rule;  Eafferty  v.  High  (Cal.),  41  Pac. 
489,  mortgage  expressly  providing  that  it  is  given  "as  security  for  the 
payment  of"  principal  sum  of  note,  "with  interest  thereon  according 
to  the  terms  of  the  note,"  does  not  secure  counsel  fees  provided  by 
note  in  case  of  suit  being  brought  against  maker  of  note;  Sainsevain 
V.  Luce  (Cal.),  35  Pac.  1034,  where  mortgage  secures  in  terms  only 
principal  and  interest  of  note,  lien  cannot  be  had  for  attorneys' 
fees,  though  note  provides  for  them;  Lee  v.  McCarthy  (Cal.),  35 
Pac.  1034,  lien  for  attorneys'  fees  cannot  be  obtained  in  suit  to 
foreclose  mortgage  containing  provision  that  should  suit  be  com- 
menced, mortgagors  agree  to  pay  additional  sum  of  ten  per  cent 
on  principal  and  accrued  interest  as  attorneys'  fees,  since  mortgage 
does  not  purport  to  secure  such  fees. 

Miscellaneous.— Cited  in  Chase  v.  High  (CaL),  35  Pac.  1035. 
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» 
101  Oal.  438-441,  36  Pftc.  1016,  WOODWABD  ▼.  McADAM. 

Beal  Property  Held  for  Partnership  Pujrposei  will  be  regarded  by 
courts  as  personal  property,  bo  far  as  may  be  necessary  to  settle 
equities  between  firm  and  its  creditors,  or  between  partners  them- 
selves. 

Approved  in  Tutt  ▼.  Davis,  13  CaL  App.  719,  110  Pae.  692,  where 
defendant,  as  vendor,  dealt  with  partnership  dealing  in  real  estate, 
one  of  whom  witnessed  signature  to  contract,  agency  of  one  of 
partners  is  sufficient  authority  to  execute  assignment  of  contract 
in  firm  name. 

On  Validity  of  Deed  to  Partnership  as  Grantee.  See  note,  1  L.  B. 
A.  (n.  s.)  158. 

101  CaL  442-445,  36  Pac.  1013,  BIEHI.  ▼.  BAN  JOSE. 

Where  Mnnlcipal  Contract  was  Fair  and  Seasonable,  and  no  fraud 
appeared,  contract  cannot  be  disturbed. 

Cited  in  Bunker  v.  Hutchinson,  74  Kan.  658,  87  Pac.  887,  ordinance 
requiring  competitive  bidding  will  not  prevent  the  council  of  city  of 
second  class  from  contracting  in  good  faith  for  pavement  in  which 
patented  articles  or  processes  are  used;  Biker  v.  Oakland  Circuit 
Judge,  138  Mich.  183,  101  N.  W.  230,  where  complainant  claimed 
to  have  valid  contract  with  city  for  lighting  its  streets  at  time 
when  city  repudiated  same  and  accepted  bid  of  another,  complainant 
could  not  restrain  city  by  injunction  from  entering  into  new  con- 
tract, but  had  Wdequate  remedy  at  law. 

Bight  of  Lower  Biddfr  on  Public  Contract.  See  note,  26  L.  B.  A. 
707. 

Miscellaneous. — Cited  in  Biehl  v.  San  Jose   (Cal.),  35  Pac.  1014, 

101  CaL  446-466,  36  Pac.  1036,  HABEB  v.  BBOWN. 

Presentment  must  be  Shown  to  have  been  made  at  promisor's  last 
known  place  of  residence  or  business. 

Approved  in  Wills  v.  Booth,  6  Cal.  App.  203,  91  Pac.  761,  complaint 
against  indorsers  of  promissory  note,  alleging  maker  left  state  five 
months  after  indorsement  was  made,  and  shows  no  attempt  at  pre- 
sentment during  such  time,  and  alleging  presentment  more  than 
two  years  after  indorsement,  at  place  of  date  of  note,  without  any 
allegation  of  presentment  within  time  allowed  by  law  at  last  known 
place  of  business  or  residence  of  maker,  does  not  state  cause  of  action. 

As  Between  Pledgor  and  Pledgee,  general  property  in  pledge  re- 
mains in  pledgor,  notwithstanding  apparent  transfer  of  legal  title 
to  pledgee. 

Approved  in  Sparks  v.  Caldwell,  157  Cal.  403,  404,  108  Pac.  277, 
where  note  is  executed  by  makers,  who  as  payees  of  note  of  third 
person  transferred  same  to  holder  as  collateral  security  for  their 
note  to  him,  title  of  such  collateral  is  not  transferred  any  further 
than  to  enable  pledgee  to  collect  amount  remaining  due  upon  prin- 
cipal debt;  Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  301,  111  Pac.  765, 
assignment  of  moneys  to  become  due  under  contract  by  contractor  to 
surety,  by  way  of  indemnity  of  surety  against  loss,  does  not  place 
surety  in  shoes  of  contractor. 

101  Cal.  466-468,  36  Pac.  1023,  SHEA  ▼.  JOHNSON. 

Where  Claim  of  Prior  Attaching  Creditor  is  for  bona  fide  debt, 
without    tinge    of    fraud,    objection    to    attachment    proceedings    on 
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ground  of  impropriety  of  affidavit  for  attacLznent  t^n  be  made  only, 
by  defendant  in  attachment  suit. 

Approved  in  Hillman  v.  Griffin  (Oal.)»  59  Pae.  195,  evidence  to 
impeach  affidavit  of  attachment  is  not  admissible  in  collateral  pro- 
ceedings by  stranger  to  attachment  suit  to  recover  possession  of 
property. 

Bight  of  Credlton  to  Qnestlon  Validity  of  attachment.  See  note, 
36  L.  B.  A.  772. 

Proceedings  to  DissolYo  Attachments.  See  note,  123  Am.  St.  Bep. 
1045. 

101  Oal.  469-462,  36  Pac.  8,  BCcKENZIB  ▼.  BABIJNa. 

Where  Affidavits  Used  upon  Motion  to  change  place  of  trial  go  mostly 
to  merits  of  action,  and  all  the  statements  therein  are  controverted 
by  conflicting  affidavits,  ruling  of  court  in  denying  motion  will  not 
be  reversed  upon  appeal. 

Approved  in  O'Brien  v.  O'Brien,  16  Gal  App.  1^7,  116  Pac.  698, 
following  rule;  Henderson  v.  Katz,  10  C'al.  App.  585,  102  Pac.  828, 
where  affidavits  are  conflicting  as  to  nonresidence  of  third  defendant, 
decision  of  trial  court  that  he  is  resident  of  county  of  venue  incon- 
clusive. 

Where  Any  of  Defendants  Beside  in  county  in  which  suit  is 
brought,  motion  to  change  place  of  trial  to  county  in  which  others 
of  defendants  reside  will  not  be  granted,  unless  all  of  defendants 
join  in  motion,  or  unless  good  reason  is  shown  why  they  have  not 
BO  joined. 

Approved  in  Hannon  v.  Nuevo  Land  Co.,  14  Gal.  App.  704,  705, 
112  Pac.  1105,  where  complaint  shows  on  its  face  that  both  defend- 
ants resident  and  nonresident  are  unnecessary  parties,  rights  of  resi- 
dent defendant  determines  place  of  trial;  Pittsman  v.  Carstenbrook, 
11  Cal.  App.  227,  lt)4  Pac.  701,  where  transitory  action  is  brought 
in  county  outside  residence  of  personal  defendants,  fact  that  foreign 
corporation  did  not  unite  in  demand  for  change  to  county  of  their 
residence  cannot  affect  their  right  to  such  change,  in  absence  of 
any  showing  that  original  venue  was  county  in  which  foreign  cor- 
poration has  its  principal  place  of  business  in  this  state;  Henderson 
v.  Cohen,  10  Cal.  App.  5S2,  102  Pac.  826,  upon  motion  by  two  of  three 
defendants  to  change  venue,  when  notice  includes  only  that  they 
are  nonresidents  and  residents  of  same  county,  and  does  not  specify 
that  third  defendant  is  only  nominal  party,  and  was  fraudulently 
misjoined  to  prevent  change  of  place  of  trial,  such  specification  was 
essential  to  present  that  question  for  proof,  and  not  raised  as  ground 
for  motion;  Sullivan  v.  Lusk,  7  Cal.  App.  189,  94  Pac.  92,  upon 
appeal  from  order  refusing  to  change  venue  to  residence  of  defend- 
ant claiming  whole  sum  allowed  to  trustee,  complaint  in  interpleader, 
if  stating  cause  of  action  against  one  defendant,  also  states  action 
against  other,  and  court  properly  refused  to  change  venue,  where 
other  defendant  did  not  join  in  motion;  Mahler  v.  Drummer  Boy  Gold 
Min.  Co.,  7  Cal.  App.  192,  93  Pac.  1065,  under  section  395  of  Code  of 
Civil  Procedure,  where  plaintiff's  affidavit  fails  to  show  reasonable 
diligence  in  seeking  in  good  faith  to  make  discovery  of  defendants' 
residence,  defendants  are  entitled  of  right  to  have  venue  changed  to 
their  place  of  residence  upon  proper  demand  therefor;  Cochrane  ▼. 
n  Oal.  Notea--68 
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McDonald,  4  Cof.  Prob.  542,  motion  to  change  venue  to  county  where 
Teal  estate  affected  by  action  is  situated  is  denied  where  true  basis 
ef  action  is  fraud  and  collusion  rather  than  recovery  or  determina- 
tion of  any  interest  in  realty,  where  necessary  party  opposes. 

Where  It  Appears  from  Face  of  ComjHAint  that  defendant  resid- 
ing in  county  where  suit  is  begun  is  not  proper  and  necessary  party 
to  action,  other  defendants  may  have  trial* changed  to  county  where 
they  reside,  without  consent  of  resident  defendant. 

Approved  in  Hartley  v.  Fraser,  16  Gal-  App.  564,  117  Pac.  684, 
where  plaintiff  contracts  to  buy  from  personal  defendant  half  in- 
terest in  mine  and  water  rights  in  county  where  defendant  resides, 
and  contract  and  title  papers  are  deposited  in  escrow  with  bank  in 
another  county,  which  is  made  codefendant  in  action  to  rescind  for 
for  alleged  fraud,  but  with  no  cause  of  action  against  bank,  presence 
of  latter  as  codefendant  cannot  affect  right  of  personal  defendant 
to  change  venue  to  county  of  his  residence;  Eddy  v.  Houghton,  6 
Cal.  App.  88,  91  Pac.  398,  where  action  was  improperly  brought  in 
principal  place  of  business  of  defendant  mining  company,  although 
neither  of  corporations  were  entitled  to  have  action  removed,  where 
personal  defendant  applied  for  change  of  venue  to  his  place  of  resi- 
dence, and  savings  bank,  only  other  proper  party  defendant,  con- 
sented to  his  application,  it  was  properly  granted;  Cochrane  v. 
McDonald,  4  Cof.  Prob.  537,  538,  539,  motion  to  change  venue  to 
county  where  real  estate  affected  by  action  is  situated  because  true 
basis  of  action  is  fraud  and  collusion  rather  than  determination  of 
any  interest  in  realty,  and  because  necessary  party  opposes  motion. 

101  OaL  462-471,  36  Pac  1040,  QUIOI.E7  ▼.  aiLLETT. 

In  Action  to  Determine  Advaraa  Olaim  to  mineral  land,  court  can- 
not determine  regularity  or  sufficiency  of  proceedings  in  land  office. 

Approved  in  Bernard  v.  Parmelee,  6  Cal.  App.  541,  92  Pac.  660, 
jurisdiction  of  state  courts  in  action  to  determine  adverse  claim  to 
mineral  lands  must  be  ddtermined  by  laws  of  this  state  which  regu- 
late mode  of  procedure  therein,  and  such  procedure  cannot  be 
regulated  by  laws  of  federal  government;  Nome-Sinook  Co.  v.  Simp- 
son, 1  Alaska,  587,  590,  municipal  corporation,  though  not  adverse 
claimant  in  land  office  proceeding,  may  intervene  in  suit  against 
adverse  claimant  by  applicant  for  mining  patent,  and  protect  its 
public  property  lying  within  limits  of  mining  location,  by  showing 
that  neither  has  complied  with  law;  Lily  Min.  Co.  v.  Kellogg,  27 
Utah,  121,  74  Pac.  521,  in  action  to  determine  right  of  possession 
to  lode  claim,  arising  out  of  proceedings  had  in  United  States  land 
office,  state  statutes  regulating  generally  actions  for  recovery  of  real 
property,  or  questioning  title  thereto,  have  no  application,  in  view 
of  provisions  of  section  2326,  United  States  Bevised  Statutes. 

Claim  cannot  be  Belocated  Until  Prior  Locators  have  lost,  aban- 
doned, or  forfeited  their  rights  to  it. 

Approved  in  Lockhart  v.  Farrell,  31  Utah,  160,  86  Pac.  1078,  fol- 
lowing rule;  Zerres  v.  Vanina,  150  Fed.  565,  80  C.  C.  A.  366,  relocator 
cannot  maintain  ejectment  against  original  locator  or  his  grantees 
on  ground  that  first  location  was  void  for  failure  to  comply  with 
law  as  to  location  notice  or  recording  same. 

Belocation  of  Mining  Olaims  Abandoned  or  forfeited.  See  note,  68 
L.  B.  A.  847. 
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One  dalxning  Under  Belocation  for  Failure  to  do  annual  work  has 
burden  of  establishing  forfeiture  upon  clear  and  convincibg  proof. 

Approved  in  Gear  v.  Ford,  4  Cal.  App.  561,  88  Pac.  602,  Zerres  t. 
Vanina,  134  Fed.  614,  and  Swanson  v.  Kettler,  17  Idaho,  327,  105 
Pac.   1061,  all  following  rule. 

Disrtinguished  in  Goldberg  v.  Bruschi,  146  Cal.  712,  81  Pac'  24, 
in  action  to  quiet  title  to  mining  claim,  plaintiff  makes  prima  facie 
case  by  showing  his  citizenship,  discovery  and  location  in  conformity 
with  law,  and  burden  is  on  defendant  to  show  location  prior  in  time 
and  superior  to  such,  and  upon  his  showing  such  plaintiff  may  then 
show,  in  rebuttal,  failure  to  do  annual  work,  without  any  averment 
to  that  effect  in,  his  complaint. 

Abandonment  and  Forfeitnre  of  Mining  Claims.  See  note,  87  Am. 
St.  Rep.  414. 

101  OaL  471-477,  35  Pac.  1043,  PEOPIJS  T.  CHRISTIAN. 

Where  Complaint  Charged  Assault  upon  one  George  Magin,  and 
information  charged  assault  upon  one  George  Massino,  variance  is 
fatal. 

Cited  in  Republic  of  Hawaii  v.  Nenchiro,  12  Haw.  197,  19^8,  in- 
dictment charging  killing  "with  deliberate  premeditated  malice 
aforethought,"  and  also  with  "extreme  atrocity  and  cruelty,"  merely 
charges  in  different  way  offense  of  murder  in  first  degree  charged 
in  commitment. 

Assault  With  Intent  to  Commit  Felony  and  attempt  to  commit 
same  felony  are  closely  related. 

Approved  in  People  v.  Collins,  5  C*al.  App.  655,  91  Pac.  159,  where 
information  charged  assault  with  intent  to  commit  rape  upon  female 
child  of  six  years,  stating  acts  constituting  offense  in  such  manner 
that  person  of  common  understanding  could  know  what  was  in- 
tended, it  is  suflScient,  and  need  not  allege  that  assault  was  attempt 
to  commit  violent  injury  upon  person  of  child  as  defined  in  section 
240  of  Penal  Code. 

Whenever  Defendant  Is  Informed  Against  for  offense  different  from 
that  charged  in  complaint  upon  which  he  was  examined,  he  is  entitled 
to  have  information  set  aside,  upon  ground  that  he  was  not  legally 
committed. 

Disapproved  in  State  v.  McGreevey,  17  Idaho,  461,  105  Pac.  1049, 
prosecutor  cannot  file  information  against  accused  until  he  has  been 
committed  by  magistrate,  and  he  can  file  his  information  for  offense 
only  for  which  accused  was  committed  by  magistrate. 

101  Cal.  478-482,  36  Pac.  197,  LOS  ANGELES  NAT.  BANK  ▼.  WAL- 
LACE. 
Statement  by  Indorser  to  Holder  that  party  primarily  liable  cannot 
pay,  as  waiver  of  presentment  to  latter.    See  note,  27  L.  R.  A.  ^n.  s.) 
517. 

101  Cal.  483-495,  35  Pac.  1048,  ANAHEIM  UNION  WATER  CO.  ▼. 
PARKER. 

Where  Bond  Given  by  Secretary  of  Corporation  is  not  retrospective 
in  its  terms,  it  does  not  cover  past  delinquencies,  and  sureties  are  not 
liable  for  money  converted  prior  to  its  execution. 

Cited  in  Bartlett  v.  Wheeler,  195  111.  451,  63  N.  E.  172,  in  action  on 
bond  conditioned  for  performance  of  contract  by  grain  buyer,  who 
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had  agreed  to  deliyer  on  demand  amount  and  kind  of  grain  in  hia 
hands  according  to  his  daily  reports,  surety  was  not  liable  for  breach 
committed  prior  to  execution  of  contract  and  bond;  Brillion  Lumber 
Co.  V.  Barnard,  131  Wis.  301,  302,  111  N.  W.  48©,  490,  in  action  by 
lumber  company  for  breach  of  employer's  bond,  conditioned  on  his 
paying  over  money  received  from  sales,  where  inventory  was  made 
month  and  half  before  bond  was  given,  proof  of  money  being  on 
hand  some  time  before  could  not  extend  to  period  of  montn  and 
half,  and  salesbook  and  unverified  invoices  would  not  be  evidence 
against  surety  for  period  before  date  of  contract. 

Application  of  Paymenta.    See  note,  96  Am.  St.  Bep.  74. 

Use  of  Person's  Books  of  Account  as  evidence  upon  issues  between 
other  parties.    6ee  note,  53  L.  B.  A.  552. 

101  Oal.  495-600,  40  Am.  St.  Bep.  69,  35  Pac.  1039,  KENNEDY  T. 
CALIFOBNIA  SAV.  BANK. 

Defense  of  Ultra  Vires  is  Looked  upon  by  courts  with  disfavor. 

Approved  in  Bankers'  Hut.  Casualty  Co.  v.  National  Bank  of 
Council  Bluffs,  131  Iowa,  467,  108  N.  W.  1050,  where  insurance  com- 
pany has  adopted  articles  of  incorporation  assuming  to  write  burglary 
insurance,  and  has  secured  permission  to  do  such  business,  in  action 
on  premium  note  insured  cannot  defend  on  ground  that  writing  of 
burglary  insurance  was  ultra  vires. 

National  Bank  is  Estopped  from  Setting  TTp  defense  of  ultra  vires 
of  act  of  becoming  stockholder  in  another  corporaition  where  it  has 
received   and    still    retains   benefit    of    transaction. 

Disapproved  in  Hunt  v.  Hauser  Malting  Co.,  90  Minn.  283,  96 
N.  W.  86,  application  of  federal  decisions  as  to  powers  of  national 
banks  to  state  bank,  in  case  brought  in  state  courts,  is  to  be  de- 
termined by  state  decisions. 

101  CaL  613-^19,  36  Pac.  16,  PEOPLE  v.  LANE. 

Evidence  Tending  to  Show  Material  Fact  or  motive,  although  it  also 
tends  to  prove  commission  of  another  offense  by  defendant,  is  relevant 
and  admissible  in  criminal  action. 

Approved  in  People  v.  Cook,  148  Cal.  341,  83  Pac.  46,  in  homicide, 
evidence  of  criminal  relations  between  defendant  and  his  daughter 
were  admissible,  when  connected  with  proof  that  defendant  was  ex- 
tremely jealous  of  attentions  paid  by  anyone  to  his  daughter,  and 
that  deceased  had  been  paying  such  attentions;  People  v.  Tomalty, 
14  Cal.  App.  234,  111  Pac.  517,  on  trial  for  falsifying  entry  in  ledger  in 
office  of  treasurer  of  city  of  San  Franciscx)  so  as  to  increase  amount 
apparently  paid  by  treasurer  out  of  fund,  evidence  of  shortage  in 
treasurer's  office  is  admissible  to  show  motive  for  falsification;  People 
V.  Botkin,  9  Cal.  App.  253,  98  Pac.  865,  upon  trial  for  murder  by 
poisoned  candy  mailed  to  deceased,  evidence  was  admissible,  upon 
question  ef  motive,  to  show  that  deceased's  husband  had  lived  with 
defendant  in  illicit  intercourse,  and  then  left,  expecting  to  go  back 
to  his  wife,  and  that,  after  death,  defendant  used  expressions  indicat- 
ing she  hoped  that  she  and  he  might  yet  come  together  and  be  married; 
People  V.  Davis,  1  Cal.  App.  15,  88  Pac.  1102,  upon  prosecution  for  bur- 
glary of  inmate  of  house  of  ill-repute,  evidence  was  admissible  to  show 
defendant's  frequent  visits  there,  and  his  knowledge  of  manner  in 
which  she  kepi  hex  valuables,  and  also  to  show  acquaintance  of  eye- 
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witness  to  burglary  with  defendant;  Territory  v.  McGinnis,  10  N.  M. 
276,  61  Pae.  211,  in  trial  for  murder,  where  evidence  left  it  in  doubt 
whether  shot  was  fired  by  defendant  or  others  with  him,  evidence 
showing  that  at  time  of  homicide,  they  were  all  resisting  arrest,  from 
which  homicide  in  question  resulted,  and  also  that,  prior  to  that  time, 
they  had  held  up  train,  such  latter  evidence  was  admissible  as  proving 
motive. 

Evidence  of  Other  Crimes  in  Criminal  Cases.  See  note,  62  L.  R.  A. 
300. 

Ijarge  Discretion  must  be  Given  Trial  Court  in  permitting  witnesses 
to  give  their  opinion  as  to  mental  condition  of  defendant  on  trial  on 
criminal  charge,  where  it  was  shown  that  witnesses  were  well  ac- 
quainted with  him. 

Reaffirmed  in  People  v.  Overacker,  15  Cal.  App.  630,  115  Pac.  759, 
and  State  v.  Penna,  ^5  Mont.  541,  90  Pae.  790. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  38  L.  R.  A. 
733. 

Where  Information  was  Dismissed  on  ground  that  defendant  had  not 
been  legally  committed  by  magistrate,  and  only  irregularity  was 
failure  to  make  proper  indorsement  of  commitment  upon  complaint, 
trial  court  could  order  papers  sent  back  to  magistrate  for  proper 
indorsement,  and  that  upon  return  of  same  district  attorney  should 
file  another  information. 

Approved  in  Ex  parte  Towler,  5  Cal.  App.  556,  557,  90  Pac.  961, 
where  magistrate  clearly  intended  to  hold  defendant  to  answer  for 
assault  with  deadly  weapon  with  intent  to  commit  murder,  and  attempt 
was  merely  ineffectual  for  want  of  technical  words  "with  malice  afore- 
thought," necessary  to  complete  description  of  crime,  omission  was 
only  irregularity,  which  superior  court  could  order  magistrate  to  cor- 
rect* 

Boversal  of  Conviction  Because  of  Unfair  or  irrelevant  argument  or 
statements  by  prosecuting  attorney.     See  note,  46  L.  R.  A.  643. 

101  Cal.  520-^22,  36  Pac.  6^  FAIRBANKS  v.  LAMPKIN. 

Fact  That  Applicant's  Affidavit  does  not  state  true  condition  of  one 
legal  subdivision  of  land  is  no  ground  for  denying  his  application  to 
purchase  another  subdivision  of  land  included  in  same  application,  in 
respect  to  which  statement  is  true. 

Approved  in  Pardee  v.  Schan^in,  3  Cal.  App.  600,  86  Pac.  813,  where 
application  stated  citizenship,  though  applicant  had  only  declared  his 
intention  to  become  such,  entry  otherwise  valid  should  not  be  forfeited 
on  that  account  ten  years  after  purchaser  had  paid  in  full  for  land, 
and  was  entitled  to  have  patent  issued  during  all  of  that  time. 

101  Cal.  522-532,  40  Am.  St  Rep.  73,  36  Pac.  18,  GK>RDON  v.  SAN 
DIEOO. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and  to 
control  their  local  administration  and  property.  See  note,  48  L.  R.  A. 
487. 

101  Cat  532-^41,  40  Am.  St.  Bep.  81,  35  Pac.  1054,  LB  MESNAOEB  v. 
HAMILTON. 
Certificate  of  Acknowledgment  may  be  Impeached  by  parol  evidence 
that  person  named  therein  never  in  fact  appeared  before  officers  cer- 
tifying to  acknowledgment. 


101  Oal.  542-549    NOTES  ON  CALIFORNIA  EEPOBTS.  998 

Approved  in  People's  Oas  Co.  t.  Fletcher,  81  Kan.  82,  l65  Pae.  36, 
where  parties  deny  execution  of  instrument  and  claim  neither  to  have 
signed  nor  acknowledged  it,  their  testimony  is  admissible  to  impeach 
certificate,  and  will  be  entitled  to  as  much  weigh^  as  that  of  any 
other  interested  witness. 

Word  "Execute,"  When  Applied  to  Written  Instrmnent,  unless  con- 
text indicates  that  it  was  used  in  narrower  sense,  imports  delivery  of 
instrument. 

Approved  in  Solt  v.  Anderson,  ^  Neb.  110,  93  N.  W.  207,  although 
admission  in  answer  that  contract  for  sale  of  land  was  "executed,"  in 
absence  of  anything  to  restrict  term,  admits  that  it  was  duly  acknowl- 
edged, where  such  acknowledgment  was  necessary,  yet  meaning  to  be 
given  term  "executed"  may  be  restricted  by  context,  and  will  then 
cover  such  acts  as  pleader  obviously  intended  to  refer  to;  Fenby  v. 
Hunt,  53  Wash.  130,  101  Pac.  494,  under  statute  requiring  chattel  mort- 
gages to  be  filed  within  ten  days  from  their  execution,  filing  mortgage 
within  ten  days  of  its  delivery,  though  more  than  ten  days  from  its 
date,  was  sufiicient,  term  "execution"  including  delivery  and  accept- 
ance. 

101  Oal.  542,  36  Pac.  6,  AUZEBAIS  ▼.  8UPBEME  GOUBT. 

Proceeding  in  Supreme  Court  upon  Writ  of  review  to  annul  order 
and  finding  of  superior  court  on  ground  of  lack  of  jurisdiction  because 
cause  was  still  pending  on  appeal  will  be  dismissed,  as  petitioner  haa 
plain,  speedy  and  adequate  remedy  at  law. 

Approved  in  Jerrue  v.  Superior  Court,  7  Cal.  App.  720,  95  Pac.  907, 
upon  sale  of  property  of  deceased,  where  bidder,  whose  bid  seemed  to 
have  been  continuous  until  part  payment  and  confirmation  of  his  bid, 
thereafter  gave  notice  of  its  revocation,  writ  of  review  to  annul  sec- 
ond order  confirming  bid  will  not  lie. 

101  GaL  543-^5,  36  Pac  7,  PEOPLE  ▼.  EDWAB3>S. 

Wbere  Jury  has  Been  Partially  Impaneled  while  another  jury  was 
engaged  in  deliberating  upon  its  verdict,  which  is  discharged  before 
impanelment  of  new  jury  is  complete,  clerk  should  restore  their  names 
to  jury-box. 

Approved  in  State  v.  Houghton,  45  Or.  113,  75  Pac.  888,  where  jurors 
had  been  impaneled  to  try  another  case  at  time  defendant's  case  was 
begun,  and  names  of  jurors  remaining  in  box  were  insufficient  to  com- 
plete jury  for  defendant's  case,  it  was  proper  for  court  to  order  names 
of  jurors  excused  from  previous  ease  restored  to  box  and  drawn  to 
complete  jury. 

101  GaL  545-649,  36  Pac.  106,  SX7TT0N  ▼.  8TEPHAN. 

Motion  to  Strike  Out  Parts  of  Pleading  and  order  denying  same 
constitute  no  part  of  judgment-roll. 

Approved  in  South  Yuba  Water  Co.  v.  Auburn,  16  Cal.  App.  780,  108 
Pac.  102,  orders  refusing  to  strike  out  are  not  included  under  amend- 
ment of  1907  to  Code  of  Civil  Procedure,  section  670,  but  are  gov- 
erned by  preceding  law. 

Miscellaneous. — Cited  in  Idaho  Placer  Min.  Co.,  Ltd.,  v.  Green,  14 
Idaho,  264,  93  Pae.  956,  to  point  that  in  action  for  claim  and  delivery, 
under  general  denial  defendant  may  prove  his  right  to  possession. 
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101  Gal.  663-668,  40  Am.  St  Sep.  89,  86  Pac.  107,  UTTLB  T.  OAIJ>- 
WELL. 

Upon  Deatb  of  One  Member  of  Firm  of  attornoTs,  client  may  intrust 
survivor  with  further  management  of  litigation  in  which  firm  was  em- 
ployed and  survivor  is  bound  to  complete  unfinished  contract  for  bene* 
fit  of  partnership,  without  eompensation,  unless  otherwise  agreed  be- 
tween parties. 

Approved  in  Felt  v.  Mitchell,  44  Ind.  App.  99,  88  N.  E.  724,  contract 
for  employment  of  firm  of  attorneys  is  not  terminated  by  dissolution 
of  firm,  80  as  to  start  statute  of  limitations  against  claim  for  services 
before  judgment  in  action  in  which  retained;  Both  v.  Boiea,  139  Iowa, 
264,  115  N.  W.  933,  in  absence  of  agreement  to  contrary,  each  member 
of  firm  is  required  to  give  conunon  enterprise  all  his  time  and  ability 
BO  far  as  is  necessary,  and  one  partner  cannot  claim  extra  compensa- 
tion from  mere  fact  that  he  does  more  work  or  that  his  labor  is  more 
valuable  than  other. 

Contract  for  Contingent  Fee  in  Action  which  client  of  firm  permits 
surviving  partner  to  complete  must  be  viewed  in  equity  as  asset  of 
partnership. 

Approved  in  Clifton  v.  Clark,  83  Miss.  467,  lOS  Am  St.  Bep.  458, 
36  So.  254,  66  L.  B.  A.  821,  where  client  has  contracted  for  employ- 
ment of  firm  of  attorneys,  and  one  member  dies,  client  cannot  re-em- 
ploy survivor,  and  thereby  defeat  claim  of  estate  of  deceased  partner 
for  services  rendered  by  such  partner;  Clifton  v.  Clark,  83  Miss,  466, 

102  Am.  St.  Bep.  458,  36  So.  253,  66  L.  B.  A.  821,  arguendo. 

Bight  of  Partner  to  Compensatloii  for  ServiceB  to  partnership.  See 
notes,  112  Am.  St.  Bep.  846;  17  L.  B.  A.  (n.  s.)  393,  402,  405.  . 

101  Cal.  563-667,  36  Pac.  103,  GWTNK  v.  DIEB8SEN. 

Deed  of  Bargain  and  Sale  to  Married  Woman,  executed  prior  to 
amendment  of  1889  to  section  164  of  Civil  Code,  must  be  presumed  to 
have  been  paid  for  from  community  funds,  and  to  have  vested  title 
in  marital  community. 

Approved  in  Nilson  v.  Sarment,  153  Cal.  527,  126  Am.  St.  Bep.  91,  96 
Pac.  316,  in  order  to  constitute  property  taken  in  wife's  name  her  sep- 
arate property,  before  amendment  of  1889  to  section  164  of  Civil  Code, 
it  must  be  shown  that  it  was  purchased  with  her  separate  funds,  or 
that  it  was  given  to  her  by  her  husband;  Mitchell  v.  Moses,  16  Cal. 
App.  598,  117  Pac.  687,  where  wife  sued  tenant  of  husband  in  eject- 
ment, and  husband  intervened  with  cross-complaint  to  quiet  his  title, 
as  against  wife,  and  judgment  was  given  for  wife  in  ejectment  and 
against  husband  on  cross-complaint,  it  was  reversible  error  to  refuse 
to  allow  husband,  after  proving  that  he  paid  purchase  price,  to  give 
testimony  tending  to  show  why  property  was  taken  in  name  of  wife, 
and  that  it  was  not  intended  between  them  that  it  should  be  her  sep- 
arate property. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  103;  4 
Cof.  Prob.  45. 

Amendment  of  1889  to  Section  164  of  Civil  Code  is  not  retroactive 
in  its  effect. 

Approved  in  Booker  v.  Castillo,  154  Cal.  676,  98  Pac.  1068,  and  Nil- 
son  V.  Sarment,  153  Cal.  528,  126  Am.  St.  Bep.  91,  96  Pac.  316,  both 
following  rule. 
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ProTlsKais  of  Startatai  upon  Sabjeet  of  taxation  for  assessment  of 
property  are  in  invitum,  and  must  be  strictly  followed  to  devest  title. 

Approved  in  Guptill  v.  Kelsey,  6  Cal.  App.  43,  91  Pac.  412,  complaint 
to  cancel  tax  deed,  which  alleges  that  tax  laws,  making  it  duty  of  pur- 
chaser to  serve  upon  owner  or  occupant,  thirty  days  prior  to  reaemption 
of  property,  notice  giving  date  of  sale  and  amount  of  property  sold, 
were  not  complied  with,  sufficiently  shows,  as  against  general  demurrer, 
cause  of  action  to  cancel  deed;  Lantz  v.  Fishbum,  3  Cal.  App.  065,  91 
Pac.  817,  where  validity  of  deeds  acquired  under  street  improvement 
bond  act  of  1892  is  in  question,  burden  is  upon  party  claiming  under 
deeds  to  prove  affirmatively  strict  eompliance  with  statutory  provi- 
sions. 

Where  Aiseanneiit  Named  Fenoii  m  Owner,  no  liability  is  created 
against  anybody  else,  and  none  against  person  named,  unless  such 
person  is  owner  of  property. 

Cited  in  Commercial  Nat.  Bank  v.  Schlitz,  6  Cal.  App.  a79,  182, 
91  Pac.  752,  753,  arguendo. 

101  Oal.  667-571,  36  Pac.  1,  ABBOTT  ▼.  SEVHNT7-SIX  LAND  it 
WATER  00. 

Where  Foflsesaidn  was  Taken  Under  Written  Lease  containing  no 
option  to  purchase,  there  is  no  inference  of  part  performance  of 
verbal  agreement  to  sell  land  to  be  drawn  from  possession  of  lessee 
and  his  improvements  on  land,  which  are  referable  to  his  rights 
as  tenant. 

Approved  in  Muir  v.  Chandler,  16  N.  D.  554,  113  N.  W.  1039,  where 
plaintiff  claimed  to  have  purchased  farm  from  defendant,  who  re- 
mained in  actual  possession,  by  oral  contract  only,  trade  not  being 
made  on  farm,  and  plaintiff  not  going  thereon,  plaintiff  claiming  part 
performance  by  reason  of  oral  contract,  after  sale,  to  lease  premises 
back  to  defendant  for  l«ss  than  year,  there  was  no  actual  change  of 
possession,  to  take  case  out  of  statute. 

Place  of  Payment  as  Affecting  Jurisdiction  to  garnish  debt.  See 
note,  3  L.  B.  A.  (n.  s.)  610. 

101  OaL  671-576,  36  Pac.  9,  PEOPLE  v.  THOSiA& 

Judgment  is  Void  upon  Its  Face  only  when  that  fact  is  made 
apparent  by  inspection  of  judgment-roll. 

Approved  in  Estate  of  Davis,  151  Cal.  324,  121  Am.  St.  Bep.  105, 
86  Pac.  185,  collateral  attack  upon  will  upon  distribution  on  ground 
of  fraud  and  forgery  in  its  procurement  cannot  be  sustained  if 
probate  thereof  is  not  void  upon  its  face  for  want  of  jurisdiction. 

Who  may  Proceed  to  Set  Aside  Judgments  against  other  parties. 
See  note,  54  L.  B.  A.  767. 

101  Cal.  676-681,  S6  Pac.  196,  SHAFFEB  ▼.  McOLOSKET. 

One  Who  is  Forced  to  Pay  Debt  of  Another  in  order  to  protect 
his  own  interest,  and  who  is  not  mere  volunteer,  is  entitled  to  be 
subrogated  to  debt. 

Approved  in  Murray  v.  O^Brien,  56  Wash.  374,  105  Pac.  844, 
owner  of  half  interest  in  mortgaged  property,  whose  interest  was 
acquired  after  suit  to  foreclose,  and  whose  tender  of  amount  due 
was  refused  by  plaintiff,  may  intervene,  and  satisfaction  of  amount 
due  by  plaintiff  would  not  destroy  his  right  to  subrogation. 
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Distinguished  in  Carstenbrook  t.  Wedderien,  7  Gal.  App.  469,  94 
Pac.  373,  where  respondents  attached  property  secured  bj  chattel 
mortgage,  •  and  were  compelled  to  pay  mortgage  debt,  and  mortgagee 
thereupon  released  mortgage,  they  were  not  entitled  to  subrogation 
to  cancel  release  and  foreclose  mortgage;  Wemple  y.  Tosemite  Gold 
Min.  Co.,  4  Cal.  App.  87,  87  Pac.  284,  where,  on  foreclosure  of 
junior  mortgage,  redemptioners  from  prior  mortgage,  made  defend- 
'  ants,  do  not  show  that  they  became  successors  in  interest,  for  pur- 
pose of  such  redemption,  of  share  included  in  junior  mortgage,  and 
court  found  that  interest  was  included  in  junior  mortgage  and  was 
discharged  from  lien  of  prior  mortgage  by  payment  of  debt,  subroga- 
tion cannot  be  invoked. 

Bight  of  Subrogation.    See  note,  99  Am.  St.  Bep.  512,  532. 

Bight  of  Aflsignae  of  Equity  of  Bodemption  procuring  discharge 
of  mortgage  to  subrogation  or  revival  as  against  junior  lien.  See 
note,  16  L.  B.  A.  (n.  s.)  472. 

BJ^t  of  Cotenant  Paying  Mortgage  to  Subrogation.  See  note,  8 
L.  B.  A.  (n.  s.)  561. 

101  Oal.  582,  36  Pac.  96,  BIOHTEB  ▼.  FBBSNO  OANAIi  STO.  CO. 

Wbere  Material  Findings  in  Oase  Appealed  are  attacked  on  ground 
of  insufficiency  of  evidence  to  support  them,  and  respondent  has 
filed  no  brief,  court  will  assume  that  point  urged  by  appellant  is 
well  taken. 

Approved  in  Buttler  v.  McSpadden,  26  Okl.  466,  468,  107  Pac.  171, 
where  defendant  fails  to  file  brief,  or  to  excuse  its  absence,  4n  answer 
to  plaintiff's  contention  that  judgment  is  not  supported  by  evidence, 
court  may  reverse  judgment,  where  brief  filed  seems  reasonably  to 
sustain  assignments  of  error;  Nettograph  Machine  Co.  v.  Brown,  19 
OkL  79,  91  Pac.  850,  where  plaintiff  files  brief,  and  defendant  neither 
files  brief  nor  excuses  Buc«h  failure,  alleged  errors  will  be  taken  as 
confessed,  and  judgment  may  be  reversed  without  examination  of 
record. 

101  Cal  583-684,  36  Pac  96,  FLAOO  ▼.  PUTEBBAUGH. 

On  Appeal  from  Order  Dissolving  Attachment  it  cannot  be  objected 
that  lien  was  not  preserved  because  appeal  was  not  perfected  within 
five  days,  and  undertaking  was  not  for  double  amount  claimed. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  212,  84  Pac. 
788,  sections  553  and  946  of  Code  of  Civil  Procedure,  construed  to- 
gether, permit  of  attachment  being  continued  in  force,  pending  appeal 
'by  plaintiff,  upon  his  perfecting  his  appeal  and  filing  undertaJLing  as 
required  by  concluding  clause  of  section  946. 

101  Cal.  585-^94,  36  Pac.  125,  HEALY  y.  VISALIA  ft  TUIiABE  B. 
B.  CO. 

In  Action  for  Injuries  from  Overturning  of  hand-car,  testimony  as 
to  whether  it  was  possible  for  ordinary  person,  sitting  in  plaintiff's 
position,  to  stand  force  of  jar  and  still  retain  his  seat,  was  not 
opinion. 

Approved  in  People  v.  Wilson,  14  Cal.  App.  521,  112  Pac.  581, 
where,  to  support  theory  that  poison  letter  was  written  by  defend- 
ant, prosecution  produced  several  envelopes  from  his  possession  of 
apparently  same  sort,  but  which  bore,  apparently,  canceled  postage 
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ft  amps  from  rarioas  post  offices  outside  of  state,  court  properly  ad- 
mitted eviden(fe  of  United  States  inspector  that  stamps  on  six  of  such 
did  not  bear  genuine  postmark  and  cancellation  of  postoffice;  dis- 
senting opinion  in  Nickles  v.  State,  48  Fla.  52,  37  So.  314,  majority 
holding  witness  who  testified  to  having  heard  gunshot,  and  that 
he  h&d  seen  another  witness,  ten  or  fifteen  minutes  before  shooting, 
going  away  from  scene  of  shooting  after  water  to  well  about  three- 
eighths  of  mile  away,  will  not  be  allowed  to  state  whether  latter  had 
time  to  get  back  to  scene  of  affray. 

Opinion  Evidence  as  to  Appearance  of  plaintiff  immediately  after 
accident  may  be  given  by  witnesses  who  observed  facts. 

Approved  in  Owen  v.  State,  52  Tex.  Cr.  69,  105  S.  W.  515,  in  prose- 
cution for  homicide,  evidence  that  at  times  when  accused  was  talk- 
ing about  his  wife,  deceased,  he  appeared  to  be  mad  and  angry,  was 
admissible. 

Physician  Who  Testiflea  aa  Expert  may  State  not  only  his  opinion, 
but  grounds  of  his  opinion,  although  in  some  degree  founded  on 
books,  as  part  of  his  general  knowledge. 

Approved  in  Copeland  v.  State,  58  Fla.  32,  50  So.  624,  physician, 
though  stating  that  he  had  never  had  any  experience  with  strychnine 
poisoning,  may  testify  to  symptoms  produced  by  strychnine  poison- 
ing, and  that  conditions  found  might  have  been  caused  therefrom. 

Bight  of  Married  Woman  to  Becover  for  loss  of  time,  services, 
wages,  or  impaired  capacity  to  labor.  See  note,  20  L.  B.  A.  (n.  s.) 
218. 

101  Oal.  594-697,  S6  Pac.  100,  STEWABT  ▼.  STJPEBIOB  OOUBT. 

Court  BuLe  26  is  Applicable  to  petitions  for  writ  of  review. 

Approved  in  Stoner  v.  Los  Angeles,  3  Gal.  App.  612,  97  Pac.  694, 
where  only  demurrer  is  filed  to  petition,  and  judgment  dismissing 
petition  is  improperly  rendered  thereon,  demurrer  must  be  considered 
as  adopting  allegations  of  petition  as  return,  and  it  will  be  reviewed 
upon  appeal,  as  return,  and  as  part  of  judgment-roll. 

101  Cal.  600-606,  S6  Pac.  11,  IN  BE  EICHHOFF. 

Domestic  Judgment  of  Superior  Courts  both  parties  being  residents 
of  state,  must  be  presumed  to  have  been  rendered  with  jurisdiction 
over  defendant's  person,  although  judgment  is  silent  thereon. 

Approved  in  Estate  of  Davis,  151  Gal.  324,  121  Am.  St.  Rep.  105, 
86  Pac.  185,  collateral  attack  on  will  upon  distribution  on  ground  of 
fraud  and  forgery  in  its  procurement  cannot  be  sustained  if  probate 
thereof  is  not  void  upon  its  face  for  want  of  jurisdiction;  Dungan 
V.  Superior  Oourt,  149  Gal.  103,  84  Pac.  769,  existence  of  jurisdictional 
fact  of  superior  court  of  county  in  which  letters  were  first  applied 
for  under  petition  alleging  decedent's  estate  to  be  in  that  county 
cannot'  be  inquired  into  collaterally  by  respondent  to  petition  for 
prohibition  against  subsequent  proceedings  under  subsequent  appli- 
cation in  another  county;  Segerstrom  v.  Scott,  16  Gal.  App.  261,  116 
Pac.  692,  where  it  appears  that  sufficient  averments  in  amended  an- 
swer aa  to  defendant's  qualifications  were  set  forth  in  her  affidavit 
of  purchase,  findings  establishing  such  and  her  right  to  make  pur- 
chase fully  establish  such  right  as  against  appeal  by  plaintiff  upon 
judgment-roll  alone,  with  bill  of  exceptions;  Seaboard  National  Bank 
Y.  Acker maUi  16  Gal.  App.  59,  116  Pac.  93,  in  action  on  judgment. 
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where  record  of  original  action  was  destroyed  by  fire,  before  com- 
mencement of  action,  original  judgment,  not  void  on  its  face,  is 
immune  from  collateral  attack;  Western  Lumber  etc.  Co.  v.  Mer- 
chants' Amusement  Co.,  13  Cal.  App.  8,  108  Pac.  893,  in  consolidated 
action  to  foreclose  mechanic's  lien,  when  no  issue  was  joined  upon 
complaint  in  second  action,  and  it  was  stipulated  at  trial  that  evi- 
dence should  inure  to  benefit  of  all  parties,  and  plaintiff  in  second 
action  proved  lien  without  objection,  fact  that  judgment  was  ren- 
dered against  owner  appealing  in  favor  of  plaintiff  in  second  action 
implies  that  court  ascertained  that  it  had  jurisdiction  before  so 
doing;  Brown  t.  Caldwell,  13  Cal.  App.  31,  108  Pac.  875,  where  noth- 
ing appears  in  record  upon  appeal  in  contradiction  of  recital  in  judg- 
ment that  defendant  appeared  by  his  attorneys,  it  must  be  presumed 
that  evidence  warranted  such  finding  of  jurisdiction  of  defendant's 
person,  and  no  formal  entry  of  his  default  was  necessary;  Ex  parte 
Haase,  5  Cal.  App.  544,  90  Pac.  947,  upon  petition  for  habeas  corpus, 
attack  upon  judgment  of  conviction  in  superior  court  upon  plea  of 
guilty  of  burglary  in  first  degree  is  collateral,  and  where  record  does 
not  show  contrary,  it  must  be  presumed  that  court  determined  degree 
upon  sufficient  evidence,  notwithstanding  plea. 

Decree  Annulling  Marriage  is  Judicial  Determinatloa  that  marriage 
was  void  from  beginning. 

Distinguished  in  Coats  v.  Coats,  160  Cal.  676,  118  Pac.  443,  on 
annulment  of  marriage  for  physical  incapacity  of  woman,  she,  having 
entered  into  marriage  in  good  faith,  is  entitled  to  such  division  of 
property  accumulated  by  efforts  of  both  parties  during  marriage  as 
she  would  have  been  entitled  to  in  community  property,  had  mar- 
riage not  been  subject  to  annulment;  Jordan  v.  Missouri  Kansas  Tel. 
Co.,  136  Mo.  App.  200,  116  S.  W.  434,  decree  annulling  voidable  mar- 
riage does  not  relate  back  to  time  of  marriage  so  as  to  validate 
second  marriage  contracted  before  final  decree. 

101  OaL  609-614,  36  Pac.  118,  IN  BE  HICKMAN. 

Public  Administrator,  as  Such,  cannot  Contest  proof  of  will. 

Approved  in  Estate  of  Edelman,  148  Cal.  236,  113  Am.  St.  Bep. 
231,  S2  Pac.  963,  in  contest  of  probate  of  will,  court  may  require  con- 
testant to  first  establish  his  interest,  and  upon  his  failure  so  to  do 
may  dismiss  contest. 

Who  may  Contest  a  Will.    See  note,  130  Am.  St.  Bep.  204. 

Mere  Nomination  of  Executor,  Without  Making  any  disposition  of 
one's  estate  or  giving  any  other  directions  whatever,  will  constitute 
will  and  render  necessary  its  establishment  in  probate  court. 

Approved  in  Mulholland  v.  Gillan,  25  B.  I.  91,  54  Atl.  929,  instru- 
ment making  no  disposition  of  property,  further  than  providing  for 
payment  of  debts,  but  which  appoints  executor,  may  be  will. 

Distinguished  in  Clearspring  Township  v.  Blough,  173  Ind.  24,  88 
N.  £.  514,  under  statute  permitting  objections  both  to  probate  proper 
and  to  validity  of  provisions  of  will,  question  may  be  raised  as  to 
validity  of  attempted  creation  of  charitable  use. 

Executor  Named  in  Will,  Which  Only  Names  executor  and  makes 
no  disposition  of  property,  is  entitled  to  letters  testamentary  as 
against  public  administrator. 

Distinguished  in  Ward  v.  Brown,  53  W.  Va.  237,  44  S.  E.  492, 
executor  of  will  may  propound  it  for  admission  to  probate,  and  prose- 
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cute  appeal  from  decree,  declaring  it  void,  in  suit  brought  to  im- 
peach it. 

101  OaL  614-623,  S6  Pac  123,  MITOHELIi  v.  FIKNELL. 

Where  Maker  of  Note  Procured  by  Threat  of  criminal  prosecution 
is  compelled  to  pay  same  to  bona  fide  purchaser  for  value,  before 
maturity,  without  notice,  payee  who  indorsed  same  to  such  purchaser 
must  reimburse  maker. 

Distinguished  in  Murray  Showcase  etc.  Co.  v.  Sullivan,  15  Cal.  App. 
478,  115  Pac.  260,  where  promissory  notes  were  executed  by  cor- 
poration manager,  who  was  under  bond,  to  cover  shortage,  considera- 
tion was  not  rendered  void  or  illegal  by  mere  threat  of  corporation 
that  if  shortage  were  not  settled,  it  must  be  recovered  on  his  bond, 
unaccompanied  by  any  threat  of  arrest  or  of  prosecution  for  embez- 
zlement. 

101  Cal/  624-626,  36  Pac.  101,  IK  BE  BtTBBia  ' 

Attorney  Who  Induces  Administratrix  to  Deliver  to  him  money 
of  estate,  which  he  i^ppropriated  to  his  own  use,  may  be  disbarred 
therefor. 

Approved  in  Matter  of  Danford,  157  Cal.  429,  106  Pac.  324,  where 
attorney,  claiming  to  be  entitled  to  practice  in  federal  court,  induced 
client  to  pay  over  large  sum  on  representation  and  promise  to  cause 
action  against  her  to  be  discontinued,  without  power  to  do  so,  suffi- 
cient ground  for  disbarment  is  shown. 

DlBbarment  or  Su8i>en8ion  of  Attorney  for  withholding  client's 
money  or  property.     See  note,  19  L.  B.  A.   (n.  s.)   414. 

Disbarment  of  Attorney  for  Criminal  Acta  prior  to  conviction  there- 
for.     See  note,  114  Am.  St.  Rep.  840. . 

101  Cal.  627-643,  40  Am.  St.  Bep.  96,  36  Pac.  113,  GBHTITH  ▼. 
NEW  YOBE  UPE  INS.  .CO. 

Express  Provision  in  Insurance  Policy  that  company  shall  not  be 
liable  unless  premium  is  actually  paid  is  waived  by  giving  credit  for 
premium,  and  company  is  liable  for  loss  occurring  during  period  of 
credit. 

Approved  in  Baulet  v.  Northwestern  etc.  Ins.  Co.,  157  Cal.  224, 
107  Pac.  296,  provision  in  policy  that  company  shall  not  be  liable 
until  premium  is  actually  paid  is  waived  by  unconditional  delivery 
of  policy  to  assured  as  executed  contract,  under  agreement  that 
credit  shall  be  given  for  premium,  and  company  is  liable  for  losa 
occurring  during  period  of  credit;  Palmer  v.  Continental  Ins.  Co. 
(Cal.),  61  Pac.  785,  Civil  Code,  section  2598,  applies  only  to  policy 
containing  stipulation  that  it  shall  not  be  binding  until  premiuni 
is  actually  paid;  German  Ins.  Co.  v.  Shader,  68  Neb.  12,  93  N.  W. 
976,  60  L.  B.  A.  918,  receiving  premium  after  destruction  of  all 
insured  property,  so  that  nothing  remains  to  which  insurance  might 
attach,  waives  provision  that  insurer  shall  not  be  liable' for  loss  oc- 
curring before  payment  of  premium. 

Distinguished  in  Stringham  v.  Mutual  Ins.  Co.,  44  Or.  461,  75  Pac. 
826,  where  policy  was  issued,  but  not  actually  delivered,  before  death 
of  applicant,  rights  of  parties  were  not  altered  by  payment  of  pre- 
mium by  third  person  after  applicant's  death* 
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Statute  Providing  That  No  JAtt  Insurance  ComiMuiy  can  declare 
forfeited  any  policy  except  upon  certain  conditions  is  intended  to 
prohibit  forfeitures  of  policies,  except  as  therein  provided. 

Approved  in  Washington  Life  Ins.  Co.  v.  Berwald,  97  Tex.  116,  76 
S.  W.  444,  taking  out  second  policy  in  another  company  with  inten- 
tion of  abandoning  former  policy  was  not  abandonment  thereof,  if 
time  had  not  expired. 

Delivery  and  Acceptance  of  Policies  of  Insurance.  See  note,  138 
Am.  St.  Rep.  61. 

Waiver  of  Provisions  of  Konwaiver  or  written  waiver  of  conditions 
and  forfeitures  in  policies.    See  note,  107  Ano.  St.  Rep.  137.    ' 

101  CaL  645-648,  36  Pac.  129,  PEOPLE  v.  ABBOTT. 

Mere  Possession  of  Stolen  Property  unexplained  by  defendant, 
though  not  sulBcient  to  justify  conviction,  is  circumstance  tending 
to  show  guilt. 

Approved  in  People  v.  Gibson,  16  Cal.  App.  350,  116  Pac.  989,  Peo- 
ple V.  King,  8  Cal.  App.  332,  333,  96  Pac.  918,  People  v.  Horton,  7 
Cal.  App.  36,  93  Pac.  382,  and  People  v.  Hallam,  6  Cal.  App.  332, 
92  Pac.  191,  all  following  rule. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Rep.  499,  502. 

Objection  to  Remarks  Made  by  Jndge  in  presence  of  jury,  touching 
conduct  of  appellant's  attorney  in  regard  to  bribery  of  witness,  will 
not  be  considered  upon  appeal  where  no  exception  was  noted  to 
course  pursued  by  court. 

Approved  in  People  v.  Walker,  15  Cal.  App.  404,  114  Pac.  1010, 
where  defendant  at  first  answered  without  objection  that  he  had  been 
convicted  of  felony,  and  upon  objection  later,  based  upon  section 
1205  of  Penal  Code,  judge,  before  ruling  thereon,  made  remarks,  which 
called  for  reply  from  district  attorney,  showing  prior  conviction  in 
another  case  in  same  court,  this  cannot  be  considered  as  misconduct 
upon  appeal,  in  absence  of  objection  to  same  at  trial;  People  v. 
Osborn,  12  Cal.  App.  150,  106  Pac.  891,  in  absence  of  specific  objection 
and  exception  taken  to  alleged  misconduct  of  trial  judge  in  criminal 
case,  amounting  to  irregularity  in  proceedings,  appellate  court  is 
not  authorized  to  pass  upon  merits  of  controversy. 

101  OaL  661-666,  36  Pac.  130,  HIOKS  v.  IfASTBN. 

FaUnre  to  Object  on  Account  of  Notice  at  time  when  court  fixed 
date  for  settlement  of  bill  of  exceptions,  and  attorney's  statement  that 
he  would  '*be  on  band,"  is  waiver  of  any  other  or  different  notice. 

Approved  in  Bollinger  v.  Bollinger,  153  Cal.  193,  94  Pac.  771,  where, 
after  notice  of  settlement  of  bill  of  exceptions,  counsel  for  moving 
party,  through  inadvertence,  failed  to  be  present  at  time  appointed, 
and  was  informed  that  judge  had  suggested  that  parties  settle  bill 
between  themselves,. to  which  opposing  counsel  made  no  objection, 
objection  urged  at  meeting  for  such  purpose  that  bill  was  not  pre- 
sented in  time  came  too  late,  and  was  waived;  Coast  Lumber  Co.  v. 
Wood,  18  Idaho,  40,  108  Pac.  342,  where  proposed  amendments  and 
statements  were  not  delivered  to  clerk  within  ten  days  after  service 
of  such  upon  moving  party,  presumption  is  that  such  amendments 
have  been  adopted  and  will  be  so  treated,  and  court  may  settle  them 
within  reasonable  time. 
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Distinguished  in  Ford  ft  Sanborn  Co.  v.  Braslan  etc.  Co.,  10  Cal. 
App.  768,  103  Pae.  949,  where  judgment  was  joint  against  appellant 
and  two  codefendants,  and  appellant  claimed  that  codefendants  only 
were  liable,  such  codefendants  were  adverse  parties,  who  must  be 
served  with  notice  o{  intention  to  move  for  new  trial,  and  with 
notice  of  bill  of  exceptions  to  be  used  thereon. 

101  OaL  655-^61,  36  Pac  119,  PEOPLE  ▼.  UNION  HIGH  SOHOOL 
OF  SOLANO  CO. 

Statute  Providing  That,  upon  Election  for  school  district,  if  major- 
ity of  votes  are  in  favor  of  high  school,  superintendent  shall  proceed 
to  determine  its  location,  does  not  mean  majority  of  votes  in  district, 
but  majority  of  all  votes  cast. 

Approved  in  Sharp  v.  George,  5  Ariz.  68,  46  Pac.  213,  in  election 
for  union  high  school,  majority  referred  to  in  statute  means  majority 
of  those  voting,  and  has  no  reference  to  number  of  qualified  electors 
residing  in  district. 

101  Cal.  661-670,  36  Pac.  110,  CURTIS  ▼.  UNDERWOOD. 

Wliere  Notice  has  Reen  Giv«n  by  Publication  to  absent  and  un- 
known heirs,  this  substituted  service  gives  to  superior  court  juris- 
diction over  their  person  as  fully  as  is  given  by  service  of  summons 
in  ordinary  civil  action. 

Cited  in  Rice  v.  Tilton,  14  Wyo.  Ill,  82  Pac.  578,  order  of  district 
court  appointing  administrator,  reciting  that  proof  of  notice  was 
made,  but  in  fact  without  mailing  of  notice  required  by  statute,  is 
merely  voidable,  and,  until  set  aside,  is  valid. 

Miscellaneous.--Cited  in  Curtis'  v.  Underwood  (Cal.),  36  Pac.  397. 

101  Cal.  673--677,  40  Ant  St  Rep.  106,  36  Pac.  387,  SECULOVICH 
Y.  MORTON. 

Notwithstanding  Fact  That  Defendant  Left  State,  plaintiff  had 
remedy  to  invoke  aid  of  court,  and,  upon  service  of  protest  in  stat- 
utory manner,  could  have  procured  appointment  of  commissioner  to 
convey  property  to  him. 

Approved  in  Clem  v.  Givens,  106  Va.  149,  55  S.  E.  568,  in  action 
for  specific  performance  of  contract  of  sale  of  real  estate  brought 
against  nonresident  executor,  and  widow  and  children  of  vendor,  it 
was  proper  to  proceed  against  executor  by  publication;  Silver  Camp 
Min.  Co.  V.  Dickert,  31  Mont.  500,  78  Pac.  971,  67  L.  R.  A.  940, 
arguendo. 

Where  Injured  Party  has  Been  Guilty  of  great  laches  in  prosecu- 
tion of  his  remedy  for  concealed  fraud  in  express  trust,  he  will  be 
barred  in  equity,  on  account  of  paramount  importance  of  having  titles 
settled. 

Approved  in  Casserly  v.  County  of  Alameda,  153  Cal.  173,  94  Pac. 
766,  commencement  of  action  to  quiet  title  to  fractional  interest  in 
public  squares  after  lapse  of  time  of  twenty-two  years  is  presenta- 
tion of  stale  demand,  irrespective  of  statute  of  limitations;  Miller 
v.  Ash,  156  Cal.  566,  105  Pac.  609,  discussing  question  of  laches  in 
action  for  conversion  of  property  of  ward. 
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102  OaL   6-11,^  41   Am.   St.   Bep.   135,   36  Pae.   360,   BUOELET  v. 
SUPEBIOB  COUBT. 

Probata  Court  lias  No  Power  to  Determine  disputes  between  heirs 
or  devisees  and  strangers  as  to  title  to  property. 

Approved  in  Caron  v.  Old  Keliable  ete.  Min.  Co.,  12  N.  M.  222, 
223,  78  Pac.  65,  66,  following  rule;  Estate  of  Heeney,  3  Cal.  App.  552, 
86  Pac.  844,  holding  respective  rights  of  heir  and  stranger  under 
mortgage  could  not  be  determined  in  proceeding  for  settling  account 
of  administrator. 

Section  1676,  Code  of  Civil  Procedure,  in  regard  to  notice  of  dis- 
tribution of  estate,  construed. 

Cited  in  Bell  v.  Wilson,  159  Cal.  62,  112  Pae.  1102,  holding  case  did 
not  apply. 

Distribution  of  Community  as  Part  of  wife's  estate.  See  note,  82 
Am.  St.  Bep.  365. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  946. 

Miscellaneous. — Cited  in  Bacon  v.  Bacon,  150  Cal.  481,  89  Pae.  319, 
to  point  that  decree  of  distribution  is  subject  to  review  in  equity 
on  showing  it  was  procured  by  fraud  or  mistake. 

102  CaL  12-19,  36  Pac.  404»  PEOPLE  v.  SANDS. 

Office  of  Justice  of  Peace  is  Creation  of  Constitution,  and  cannot 
be  created  by  city  charter,  and  sueh  officer  is  elected  and  qualifies 
under  general  law  of  state. 

Approved  in  Graham  v.  Fresno,  151  Cal.  469,  471,  472,  91  Pac.  148, 
149,  upholding  act  providing  for  election  of  one  justice  of  peace 
in  cities  of  fourth  class,  under  section  8^  of  article  XI,  Constitution; 
Graham  v.  Fresno,  151  Cal.  472,  473,  91  Pac.  149,  150,  holding  legis- 
lature could  not  direct  payment  of  justice  of  peace  of  city  of  fourth 
class  from  city  funds. 

102  Cal.  19-26,  36  Pac.  506,  PEOPLE  ▼.  TOMLINSON. 

Where  One  Obtains  Possession  of  Property  fraudulently  with  intent 
to  convert  it  to  his  own  use,  and  owner  does  not  part  with  title, 
offense  is  larceny. 

Approved  in  State  t.  Byan,  47  Or.  «<47,  82  Pac.  706,  1  L.  B.  A. 
(n.  8.)  862,  holding  where  one  was  induced  by  fraud  to  give  money 
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to  stockholder  on  bet,  who  intended  to  convert  it  to  his  own  use,  it 
was  larceny. 
I«arc«ny.    See  note,  88  Am.  St.  Bep.  500^  572. 

102  Cat  2&-38,  36  Pac.  il7,  HUFFMAN  Y.  HATJi, 

Dedication  is  Never  to  be  Presumed  without  evidence  of  unequiv- 
ocal intention  on  part  of  owner. 
/      Beaffirmed  in  Cordano  v.  Wright,  159  Cal;  620,  115  Pac.  231. 

Fact  That  Land  is  Inclosed  by  Fence  is  evidence  to  show  use  of 
it  hj  public  is  permissive. 

Approved  in  De  La  Guerra  v.  Striedel,  159  Cal.  89,  112  Pac.  858, 
following  rule;  Hill  v.  McOinnis,  64  Neb.  190,  89  N.  W.  785,  holding 
prescriptive  right  to  roadway  not  acquired  when  it  was  through  in- 
closed land  of  owner,  who  changed  route  from  time  to  time  to  suit 
his  convenience. 

Section  2619,  Political  Code,  Providing  All  Beads  used  as  such 
for  five  years  are  highways,  was  repealed  by  amendment  of  March 
30,  1874. 

Approved  in  Sutton  t.  Nicolaisen  (Cal.),  44  Pac.  806*,  holding  occa- 
sional travel  on  road  over  public  land  not  laid  out,  recorded  or 
worked,  as  road  did  not  make  it  highway. 

InJunctiTO  Belief  as  to  Fences  or  Gates.  See  note,  7  L.  B.  A.  (n.  s.) 
63. 

102  OaL  S8-46»  36  Pac.  362,  SPIBKEB  y.  LASH. 

Words  Merely  DescriptiTe  of  Thing  Manufactured  are  not  proper 
subjects  of  trademark. 

Approved  in  Italian  Swiss  Colony  v.  Italian  Vineyard  Co.,  158  Cal. 
257,  110  Pac.  915,  holding  word  "tipo,"  applying  to  wine,  could  not 
be  appropriated  as  trademark. 

Sals  of  Trademark.    See  note,  1  L.  B.  A.  (n.  s.)  715,  722. 

102  OAL  47-^50,  36  Pac.  395,  TBEZEVANT  ▼.  STBONG  OO. 

PrindiMd  Place  of  Business  of  Corporation  is  its  residence. 

Approved  in  Krogh  v.  Pacific  Gateway  etc.  Co.,  11  Cal.  App.  233, 
104  Pac.  698,  Waechter  v.  Atchison  etc.  By.  Co.,  10  Cal.  App.  73,  101 
Pac.  42,  and  San  Joaquin  etc.  Irr.  Co.  t.  Merced  Co.,  2  Cal.  App. 
595,  84  Pac.  286,  all  following  rule. 

Under  Section  16,  Article  XII,  Oonstitntion,  plaintiff  may  sue  cor- 
poration in  any  county  therein  provided  for,  and  defendant  cannot 
have  venue  changed  to  county  of  residence  without  showing  other 
reasons  therefor. 

Approved  in  Cook  v.  Bay  Mfg.  Co.,  159  Cal.  697,  115  Pac.  319, 
refusing  change  of  venue  to  residence  of  corporation  of  suit  on 
breach  of  contract  occurring  in  another  county;  Haas  v.  Mutual  Be- 
lief Assn.  (Cal.),  42  Pac.  237,  refusing  change  of  venue  of  action 
against  corporation  from  county  where  complaint  alleged  it  was  to 
be  performed;  Krogh  v.  Pacific  Gateway  etc.  Co.,  11  Cal.  App.  240, 
104  Pac.  698,  holding  provision  of  Constitution  did  not  apply  where 
complaint  failed  to  show  breach  sued  on  occurred  in  county  where 
action  was  commenced;  Eddy  v.  Houghton,  6  Cal.  App.  87,  91  Pac. 
398,  holding  corporation  defendants  not  entitled  to  change  of  venue 
to  counties  of  residence. 

Miscollaneous. — Cited  in  Burness  v.  Strong  Co.  (Cal.),  36  Pac  396, 
companion  case. 
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102  Oal.  50-55,  36  Pac.  864,  GBEGOBT  v.  OBEOOBT. 

Order  Denying  Motion  to  Set  Aside  Judgment  is  not  appealable, 
and  appeal  will  be  dismissed. 

Approved  in  Deere  &  Weber  Co.  v.  Hinckley,  20  S.  D.  362,  106 
N.  W.  139,  holding  on  trial  of  subsequent  action  regarding  same 
matter,  appeal  from  order  dismissing  action  on  plaintiff's  motion  was 
properly  disregarded. 

Finding  Is  not  Bequired  on  iBsue  raised  by  defense  on  which  no 
evidence  is  offered. 

Reaffirmed  in  Miller  t.  Bay  Cities  Water  Co.,  157  Cal.  272,  107 
Pac.  122. 

Judgment  will  not  be  Bevereed  for  want  of  finding  upon  issue 
where  omission  in  no  way  prejudices  appellant. 

Approved  in  Miller  v.  Bay  Cities  Water  Co.,  157  Cal.  274,  107  Pac. 
123,  following  rule;  Later  v.  Haywood,  14  Idaho,  55,  93  Pac.  377, 
holding  where  findings  made  were  not  conclusive  against  plaintiff's 
right  to  recover,  findings  on  other  issues  necessary  to  support  judg- 
ment must  be  made. 

FiBdlngB  are  not  Bequired  upon  Facte  agreed  upon. 

Approved  in  Crismah  v.  Lanterman,  149  Cal.  654,  117  Am.  St.  Bep. 
167,  87  Pac.  92,  Miller  ft  Imx  v.  Batz  (Cal.),  61  Pac.  936,  Con- 
tinental Bldg.  etc.  Assn.  v.  Woolf,  12  Cal.  App.  729,  108  Pac.  730, 
Earle  v.  Bryant,  12  Cal.  App.  557,  107  Pac.  1019,  Knight  v.  Cohen, 
7  Cal.  App.  44,  93  Pac.  397,  and  Harniska  v.  Dolph,  133  Fed.  160, 
66  C.  C.  A.  224,  all  following  rule;  Pratt  v.  Welcome,  6  Cal.  App. 
478,  92  Pac.  501,  holding  findings  unnecessary  where  allegations  of 
complaint  were  insufficiently  controverted  in  answer;  Grunsky  v. 
Field,  1  Cal.  App.  626,  82  Pac.  980,  holding  appellant  could  not 
predicate  error  on  record  to  which  he  consented;  Lambert  t.  Lambert, 
1  Cal.  App.  115,  81  Pac.  715,  holding  findings  of  probative  facts 
inconsistent  with  facts  admitted  by  pleadings  must  be  disregarded. 

Iilmitations  will  Bun*  Against  Cotenants  in  favor  of  tenants  in 
possession  who  hold  in  open  hostility  to  such  cotenants. 

Approved  in  Casserly  v.  County  of  Alameda,  153  Cal.  173,  94  Pa^. 
766,  following  rule. 

Creation  of  X^escriptive  Title  by  Adverse  FoesesBion  of  one  coten- 
ant.    See  note,  109  Am.  St.  Bep.  612« 

102  Cil.   56-70,   41    Am.    St.   Bep.    161,   36   Pac.    368^   MABTIN   ▼. 


Corporation  De  Jure  is  Artificial  Body  created  by  operation  of  law 
upon  compliance  with  provisions  of  general  laws  for  its  formation. 

Approved  in  Alaska  Gold  Mining  Co.  v.  Ebner,  2  Alaska,  613,  616, 
holding  Oregon  laws  as  to  formation  of  corporations  applied  in 
Alaska. 

Corporation  De  Facto  Defined. 

Approved  in  Barnes  v.  Colusa  County,  13  Cal.  App.  766,  110  Pac. 
823,  holding  protection  district  was  de  facto  corporation;  Beclama- 
tion  District  v.  McPhee,  13  Cal.  App.  387,  388,  109  Pac.  1108,  holding 
reclamation  district  was  de  facto  corporation. 

Averment  of  Existence  of  De  Facto  Corporatimi  is  as  issuable  as 
averment  of  existence  of  corporations  de  jure. 
II  Oal.  Notes— 64 
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Approved  in  Beclamation  Distriet  t.  McPhee,  13  Cal.  App.  386,  109 
Pac.  1108,  following  rule;  Milwaukee  Gold  etc.  Co.  v.  Gordon,  37 
Mont.  216,  95  Pac.  997,  holding  in  action  hj  corporation  necessary 
averment  in  complaint  that  plaintiff  was  corporation  conld  be  put  in 
issue  by  denial  in  answer. 

Bemote  BesultB  Produced  by  Intermediate  Seqaencea  of  causes  are 
beyond  reach  of  any  just  and  practicable  rul«  of  damages. 

Approved  in  Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co.,  150  Cal. 
55,  87  Pac.  1095,  7  L.  K  A.  (n.  s.)  913,  holding  owner  of  contingent 
future  estate  in  land  not  entitled  to  damages  for  rock  actually  re- 
moved from  quarry  thereon;  McConnell  v.  Corona  City  Water  Co., 
149  Cal.  65,  85  Pac.  931,  8  L.  B.  A.  (n.  s.)  1171,  giving  damages  for 
loss  of  prospective  profits  from  breach  of  contract  to  construct 
tunnel. 

Damages  for  Tort  as  Affected  by  Loss  of  Profits.  See  note,  52 
L.  B.  A.  35,  51. 

102  OaL  70-83,  41  Am.  St  Bep.  163,  36  Pac.  407,  IN  BE  WILLIAMS. 

Adoption  Papers  are  not  Void  because  it  does  not  appear  on  face 
that  adopting  parents  and  judge,  are  residents  of  same  county. 

Approved  in  Coleman  v.  Coleman,  81  Ark.  12,  98  S.  W.  734,  hold- 
ing order  of  adoption  not  subject  to  attack  because  it  did  not  recite 
that  it  was  shown  by  two  witnesses  that  residence  of  father  was 
unknown. 

Consent  of  Father  is  ntft  Beqnired  to  Adoption  of  child  when  he 
is  divorced  for  adultery  and  custody  of  child  awarded  to  mother. 

Beaffirmed  in  Cubitt  v.  Cubitt,  74  Kan.  359,  86  Pac.  477. 

Oonstitntionality  of  Statute  Permitting  Adoption  of  child  without 
consent  of  parents.    See  note,  18  L.  B.  A.  (n.  s.)  927. 

Validity  of  Adoption  Without  Consent  of  Parents.  See  note,  30 
L.  B.  A.  (n.  8.)  152. 

Bight  of  Adopted  Children  to  Inherit.  See  notes,  118  Am.  St.  Bep. 
GS5;  3  Cof.  Prob.  535. 

Miscellaneous. — Cited  in  Matter  of  MacBae,  189  N.  T.  144,  81 
N.  E.  956,  to  point  that  state  may  authorize  courts  to  conduct  pro- 
ceedings for  adoption  of  minor  children  without  notice  by  publica- 
tion or  otherwise  to  child,  parents,  or  relatives. 

102  Oal.  93-107,  41  Am.  St.  Bep.  172,  36  Pac.  374,  24  L.  B.  A.  197, 
WITTE17BBOOK  ▼.  PABKEB. 

Notice  to  Attorney,  to  be  Notice  to  His  Client,  must  be  while 
acting  as  attorney  for  such  client. 

Approved  in  Yietor  v.  Spalding,  199  Mass.  54,  127  Am.  St.  Bep. 
472,  84,  N.  E.  1017^  following  rule. 

102  Oal.  107-113,  36  Pac.  385,  SACBAMENTO  ▼.  DILLMAN. 

Where  Charter  Provides  Ordinances  shall  be  publis-hed  for  ten  days, 
but  not  that  they  shall  not  take  effect  until  so  published,  order  regu- 
lating liquor  license  takes  effect  from  passage. 

Approved  in  Gay  v.  Engebretson,  158  Cal.  26,  139  Aul  St.  Bep. 
67,  109  Pac.  878,  holding  resolution  ordering  street  work  could  be 
made  basis  of  notice  calling  for  bids  though  not  yet  published. 
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License  Tax  Soaght  to  be  Recovered  is  not  penalty,  bat  in  nature 
of  debt,  which  can  be  enforced  as  if  defendant  had  promised  to  paj 
such  sum  to  city. 

Reaffirmed  in  State  ▼.  Wall,  18  Idaho,  305,  109  Pac.  720. 

102  CaJ.  11S-1S2,  36  Pac.  424,  25  L.  R.  A.  312,  UVERMORE  v. 
WAITE. 

In  Submitting  Propoeitiona  for  Oonstitational  Amendments,  legis- 
lature is  not  acting  in  legislative  power,  but  under  limited  power 
conferred  on  it  by  people. 

Approved  in  Chicago  v.  Reeves,  220  HI.  2S8,  77  N.  E.  240,  fol- 
lowing rule;  McBee  v.  Brady,  15  Idaho,  772,  776,  100  Pac.  101,  102, 
holding  constitutional  amendment  was  not  regularly  adopted;  dissent- 
ing opinion  in  People  v.  Sours,  31  Colo.  429,  102  Am.  St.  Rep.  34, 
74  Pac.  186,  majority  upholding  constitutional  amendment  for  con- 
solidation of  city  and  county  governments  of  Denver  and  Arapahoe 
county. 

Enforcement  of  Invalid  Act  Proposing  Amendment  to  state  Con- 
stitution to  change  capital  enjoined  at  suit  of  taxpayer. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  228,  92  Pac.  355,  holding 
suit  for  injunction  lay  on  behalf  of  one  specially  interested  to  pre- 
vent execution  of  void  statute;  McConaughy  v.  Secretary  of  State, 
106  Minn.  406,  119  N.  W.  413,  and  Kadderly  v.  Portland,  44  Or.  134, 
136,  74  Pac.  716,  both  holding  whether  amendment  to  Constitution 
has  been  regularly  proposed,  adapted,  and  ratified  is  question  for 
courts. 

Term  "ConsUtntion''  Implies  Instnuneint  of  permanent  and  abiding 
nature. 

Approved  in  State  v.  Roach,  230  Mo.  433,  139  Am.  St.  Rep.  639,  130 
8.  W.  694,  petition  under  initiative  considered  and  held  to  be  for 
temporary  legislative  enactment  and  not  for  constitutional  amend- 
ment. 

Miscellaneous. — Cited  in  People  v.  Waite  (Cal.),  36  Pac.  431,  com- 
panion case. 

102  CaL  132-134,  86  Pac.  406,  EVANS  v.  PAIQE. 

Upon  Appeal  from  Order  Denying  New  Trial,  questions  relating 
to  sufficiency  of  complaint  cannot  be  reviewed  or  considered  by  ap- 
pellate court. 

Reaffirmed  in  Melvin  v.-  Stone  Co.,  7  Cal.  App.  327,  94  Pac.  390. 

102  OaL  134-143,  34  Pac.  702,  36  Pac.  388,  WILLIAMS  v.  M0X7N- 
TAINEER  aOLD  MIN.  CO. 

Claim  of  Lien  for  Materials  Fumislied  for  construction  of  struc- 
tures on  mining  claim  should  be  against  mining  claim  and  not  specific 
structures. 

Approved  in  Park  City  Meat  Co.  v.  Comstock  Min.  Co.,  36  Utah, 
163,  103  Pac.  261,  following  rule;  Berentz  v.  Belmont  Oil  Min.  Co., 
148  Cal.  580,  581,  113  Am.  St.  Rep.  308,  84  Pac.  48,  holding  work 
done  on  oil  well  on  eighty  acre  oil  mining  claim  created  lien  extend- 
ing to  whole  of  eighty  acres;  Salt  Lake  Hardware  Co.  v.  Chainman's 
Min.  etc.  Co.,  137  Fed.  642,  holding  contractor  who  installed  msflshin- 
ery  in  mill  not  entitled  to  lien  on  power  plant  for  same  situated  some 
miles  distant;  Thompson  v.  Wise  Boy  etc.  Co.,  9  Idaho,  367,  74  Pac. 


102  Cal.  143-158    NOTES  ON  CALIFOBNIA  REPORTS.  1012 

960,  holdiog  laborer  in  qnarts-mill  located  on  and  belonging  to  mine 
was  entitled  to  lien  on  mine  for  wages. 

Distinguished  in  Berentz  ▼.  Kern  King  Oil  &  Dev.  Go.  (Cal.  App.), 
84  Pac.  46,  holding  claim  of  lien  for  drilling  oil  well  extended 
only  to  land  necessary  for  uso  of  well. 

Mechanics'  Liens  npon  Buildings  distinct  from  land.  See  note,  62 
L.  R.  A.  370. 

Extent  of  Land  to  Which  Mechanic's  Lien  will  attach.  See  note, 
26  L.  R.  A.  (n.  s.)  835. 

102  Oal.  143-151,  34  Pac  618,  36  Pac.  407,  STEPHENSON  ▼.  80UTH- 
EBN  PAC.  CO. 

Negligence  may  be  ATerred  In  General  Tenns,  specifying,  how- 
ever, particular  act  alleged  to  have  been  negligently  done. 

Approved  in  Pigeon  v.  Puller,  156  Cal.  695,  105*  Pac.  977,  Foley  v. 
Northern  California  Power  Co.,  14  Cal.  App.  410,  112  Pac.  470,  and 
McGehee  v.  Schiffman,  4  Cal.  App.  53,  87  Pac.  291,  all  following  rule; 
Cary  v.  Los  Angeles  Ry.  Co.,  157  Cal.  603,  108  Pac.  684,  holding 
particular  act  of  negligence  could  not  be  availed  of  unless  specially 
pleaded;  Rathbun  v.  White,  157  Cal.  254,  107  Pac.  311,  holding  negli- 
gence in  storing  powder  by  reason  of  which  it  exploded  was  prop- 
erly averred;  Fisher  v.  Western  Fuse  etc.  Co.,  12  Cal.  App.  741,  108 
Pac.  660,  holding  particular  acts  of  negligence  sufficiently  alleged; 
Nilson  V.  Oakland  Traction  Co.,  10  Cal.  App.  107,  101  Pac.  415, 
Warren  v.  Southern  California  Ry.  Co.  (Cal.),  67  Pac.  2,  and  Crowley 
V.  Croesus  Gold  etc.  Min.  Co.,  12  Idaho,  542,  543,  86  Pac.  540,  541, 
all  holding  negligence  sufficiently  alleged. 

Sufficiency  of  General  Allegations  of  Negligence.  See  note,  59  L. 
R.  A.  210,  211,  214,  226. 

Where  Facts  are  Admitted,  Qnestion  of  negligence  is  one  of  law 
for  court. 

Approved  in  McGraw  v.  Friend  etc.  Lumber  Co.,  120  Cal.  580,  52 
Pac.  1006,  following  rule. 

Instructions  are  Sufficient  if,  Taken  all  together,  they  are  not  con- 
fusing nor  inconsistent,  and  give  jury  fair  notion  of  law  on  point 
discussed. 

Approved  in  Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App.  139, 
84  Pac.  423,  De  Witt  v.  Floriston  Pulp  etc.  Co.,  7  Cal.  App.  781,  96 
Pac.  400,  Spear  v.  United  Railroads,  16  Cal.  App.  665,  117  Pac.  969, 
and  Henderson  v.  Los  Angeles  Traction  Co.,  150  Cal.  699,  89  Pac. 
980,  both  holding  instructions,  considered  together,  were  sufficient. 

Distinguished  in  Parkin  v.  Grayson-Owen  Co.,  157  Cal.  49,  106  Pac. 
214,  holding  error  in  one  instruction  not  cured  by  another  inconsistent 
instruction. 

102  Oal.  161-158,  86  Pac.  431,  MODOC  LAND  ft  LIVESTOCK  CO. 
▼.  BOOTH. 

Bipaxian  Owner  cannot  Enjoin  Diversion  of  water  above  him  by 
nonriparian  owner  when  amount  diverted  would  not  be  used  by  him. 

Approved  in  San  Joaquin  etc.  Irr.  Co.  v.  Fresno  Flume  &  Irr.  Co., 
158  Cal.  629,  112  Pac.  183,  refusing  to  enjoin  maintenance  of  dam 
at  helidwaters  of  natural  stream  where  its  effect  did  not  diminish 
flow;  Crawford  Co.  v.  Hathaway,  67  Neb.  374,  108  Am.  St.  Rep.  647, 
93  N.  W.   797,  60  L.  R.  A.  889,   holding  riparian  owner  could   not 
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enjoin  diversion  of  flood  waters,  so  as  to  prevent  their  application 
to  beneficial  use. 

Dlstingaiflhed  in  Anaheim  Union  Water  Go.  v.  Fuller,  150  Gal.  333, 
88  Pac.  981,  11  L.  B.  A.  (n.  s.)  1062,  holding  lower  owner  had  right 
to  have  enjoined  diversion  of  stream  by  upper  nonriparian  proprietor 
which  was  legal  injury  to  his  rights,  without  showing  present  actual 
damage;  Miller  ft  Lux'  v.  Madera  Ganal  etc.  Go.,  155  Gal.  62,  99 
Pac.  511,  22  L.  B.  A.  (n.  s.)  391,  holding  record  did  not  present  same 
problem. 

Bight  of  Biparian  Owner  to  Prevent  Diversion  of  flood  water.    See 
note,  22  L.  B.  A.  (n.  s.)  391. 
Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  725. 

102  Oal.  159-169,  36  Pac.  399,  MEBCED  GOUNTT  v.  HELM. 

License  Tax  Imposing  Same  Tax  on  all  persons  engaging  in  certain 
business  regardless  of  extent  of  business  upheld. 

Approved  in  Los  Angeles  v.  Los  Angeles  etc.  Gas  Go.,  152  Gal.  768, 
93  Pac.  1007,  following  rule. 

Police  Power  is  Exercised  in  Enforcement  of  penalty  prescribed 
for  noncompliance  with  law,  or  for  doing  some  prohibited  act. 

Approved  in  In  re  Ackerman,  6  Gal.  App.  16,  91  Pac.  434,  holding 
ordinance  imposing  license  tax  on  dogs  was  valid  exercise  of  police 
pow^r;  Flanigan  v.  County  of  Sierra,  196  U.  S.  559,  25  Sup.  Gt.  314, 
49  L  Ed.  597,  holding  license  tax  on  .sheep  business  could  not  be 
declared  a  debt  to  county  and  collected  as  such. 

Under  Power  to  License  Business  not  prohibited  by  law,  prohibi- 
tion cannot  be  effected. 

Distinguished  in  Ex  parte  Murphy,  8  Gal.  App.  443,  97  Pac.  200, 
upholding  ordinance  prohibiting  public  poolrooms. 

Ordinance  Levying  High  License  Tax  for  sale  of  liquor  is  not 
exercise  of  police  power  but  revenue  measure. 

Distinguished  in  Town  of  Selma  v.  Brewer,  9  Gal.  App.  74,  98 
Pac.  62,  holding  ordinance  designed  to  prohibit  liquor  business  was 
valid  exercise  of  police  power. 

Limit  of  Amount  of  License  Fees.    See  note,  30  L.  B.  A.  439. 

Power  to  Impose  License  Tax  on  business  does  not  authorize  tax 
upon  individual  acts  connected  with  such  business. 

Approved  in  In  re  Pierce,  12  Gal.  App.  321,  325,  107  Pac.  587,  589, 
holding  ordinance  imposing  license  tax  on  business  of  selling  liquor 
did  not  impose  it  on  individual  sale;  Golusa  Gounty  v.  Seube  (Gal.), 
53  Pac.  655,  holding  ordinance  requiring  license  of  everyone  who  sold 
intoxicants  in  quantities  of  less  than  one  quart  imposed  license  for 
simple  act  of  selling  and  was  void;  Gommonwealth  v.  Schwartz,  197 
Mass.  Ill,  83  N.  E.  328,  holding  occupation  of  pawnbroking  was 
shown  by  evidence,  and  not  isolated  act. 

Distinguished  in  In  re  Bond,  12  Gal.  App.  258,  107  Pac.  145,  holding 
one  sale  could  violate  clause  of  ordinance  relating  to  sale  or  gift 
of  liquor;  Ex  parte  Fedderwitz  (Gal.),  62  Pac.  940,  upholding  or- 
dinance making  single  act  of  selling  intoxicants  a  misdemeanor. 

Proceeding  to  Take  Property  for  Tax  is  in  invitum  and  statutory 
authority  must  be  strictly  complied  with. 

Approved  in  Guptill  v.  Kelsey,  6  Gal.  App.  43.  91  Pac.  412,  holding 
tax  deed  void;  Lantz  v.  Fishburn,  3  Gal.  App.  665,  91  Pac.  817,  hold- 
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ing  burden  was  upon  partji  claiming  under  deed  acquired  under  bond 
act  of  1892,  to  prove  strict  compliance  with  statutory  provisions. 

Action  cannot  bo  ICalntalned  to  Rocoyot  License  Tax  except  from 
persons  engaged  in  carrying  on  licensed  business. 

Approved  in  Territory  v.  Kenney,  11  Ariz.  358,  95  Pac.  94,  hold- 
ing license  fee  could  not  be  collected  from  one  engaged  in  liquor 
business  who  had  no  license. 

102  Cal.  174-176,  36  Pac.  867,  PEOPLE  ▼.  0BEW8. 

Statement  Beafflrmed  When  Under  Sense  of  impending  death  is 
admissible  as  dying  declaration. 

Approved  in  State  v.  Peacock,  58  Wash.  45,  107  Pac.  1023,  holding 
reaffirmed  statements  offered  as  dying  declarations  were  not  suffi- 
ciently identified. 

Beafflrmatlon  Under  Sense  of  Impending  Death  as  rendering  pre- 
vious statement  admissible  as  dying  declaration.  See  note,  27  L. 
R.  A.  (n.  8.)  703. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Rep. 
647;  56  L.  R.  A.  387,  414. 

102  CaL  184-188,  36  Pac.  396,  PEOPLE  t.  CAEUTHERS  SCHOOL 
DISTRICT. 

Bond  Proposition  to  Purchase  Lot  and  build  schoolhouse  covers 
but  one  subject. 

Approved  in  State  v.  Gordon,  223  Mo.  26,  122  S.  W.  1015,  holding 
bond  proposition  'for  building  one  school  and  repairing  another  was 
single. 

What  Objects  or  Purposes  may  be  Combined  in  single  question 
submitted  to  voters.    See  note,  26  L.  R.  A.  (n.  s.)  671. 

Necessity  of  Notice  or  Proclamation  df  Election.  See  note,  12(< 
Am.  St.  Rep.  796. 

102  CaL  188-198,  36  Pac.  619,  CHUNG  EEE  ▼.  DAVIDSON. 

Where  One  has  in  His  Possession  money  of  another  which  he  ought 
to  pay  over,  he  is  liable  to  action  for  money  had  and  received. 

Approved  in  Smith  v.  Farmers  &  Merchants'  Bank,  2  Cal.  App. 
381,  84  Pac.  349,  holding  complaint  stated  cause  of  action  for  money 
had  and  received. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  R.  A.  (n.  s.)  1063. 

102  Cal.  199-201,  36  Pac.  579,  ESHLESCAN  y.  HENRIETTA  VINE- 
YARD CO. 
Delivery   of    Deed  to   Third  Person,   or  record,   or    delivery   for 
record,  by  grantor.    See  note,  54  L.  R.  A.  869. 

102  Cal.  208-218,  36  Pac.  609,  BEHLOW  ▼.  FISCHER. 

Where  Corporation  is  but  Agent  for  partnership,  it  is  to  be  man- 
aged in  accordance  with  agreement  for  its  organization  so  long 
as   original   parties   are   only   ones   interested   in   its   affairs. 

Approved  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  131,  83 
Pac.  66,  upholding  adoption  by  corporation  of  incorporators'  agree- 
ment in  regard  to  issuance  of  stock,  though  directors  were  sole  benefi- 
ciaries under  agreement. 
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Miscellaneous. — Cited 'in  Baldwin  v.  Miller  ft  Lux,  152  Gal.  457, 
92  Pac.  1034,  to  point  that  corporation  may  be  formed  for  purpose 
of  holding  property  conveyed  to  it  as  trustee  for  stoekholders. 

102  Cal.  21»-220,  36  Pac.  410,   STEWART  v.  HELVETIA  SWISS 

FiBE  nra  oo. 

Where  Local  Agent  has  Ko  Authority  to  contract,  his  proposal  to 
renew  fire  policy,  which  is  not  communicated  to  company  before 
loss,  does  not  bind  company. 

Distinguished  in  Carter  v.  Manhattan  Life  Ins.  Co.,  11  Haw.  79, 
holding  life  insurance  company  liable  for  negligence  of  its  agent 
in  failing  to  forward  application  for  insurance  within  reasonable 
time. 

102  Oal.  220-224,  96  Pac.  411,  27  L.  B.  A.  690,  OOLaBOVE  ▼.  SMITH. 

Contractor  for  Public  Improvement  cannot  relieve  himself  of  re- 
sponsibility for  damage  done  in  performing  work  by  contracting 
with  another  to  do  work. 

Approved  in  Anderson  v.  Feutsch,  31  Nev.  506,  103  Pac.  1014, 
following  rule;  Kirk  .v.  Santa  Barbara  Ice  Co.,  157  Cal.  593,  108 
Pac.  510,  holding  corporation  laying  main  in  streets  was  liable  for 
injury  to  pedestrian  caused  by  hole  in  sidewalk,  though  it^had  au- 
thorized another  to  repair  it;  Luce  v.  HoUoway,  156  Cal.  164,  103 
Pac.  887,  holding  street  contractor  liable  for  negligence  of  subcon- 
tractor; Stockton  Automobile  Co.  v.  Confer,  154  Cal.  405,  97  Pac. 
883,  holding  one  who  erects  unlawful  obstruction  in  highway  it 
insurer  against  injury  thereby  to  one  properly  traveling  highway. 

Distinguished  in  Hoff  v.  Shockley,  122  Iowa,  728,  101  Am.  St.  Bep. 
269,  98  N.  W.  576,  64  L.  B.  A.  538,  holding  owner  not  liable  for 
injury  caused  by  building  contractor's  neglect  to  barricade  and 
put  lights  on  sand  pile  in  front  of  building  being  constructed. 

Liability  for  Acta  of  Independent  Contractor  where  injury  is  direct 
result  of  work  contracted  for.    See  note,  65  L.  B.  A.  748. 

Liability  for  Injuries  Caused  by  Performance  of  work  by  independ- 
ent contractor  which  is  dangerous  unless  certain  precautions  are  ob- 
served.   See  note,  65  L.  B.  A.  841,  847. 

Liability  for  Acts  of  Independent  Contractor  where  injuries  reeult 
from  nonperformance  of  absolute  duties  of  employer.  See  note,  69 
L.  B.  A.  1^,  135. 

102  CaL  224-226,  36  Pac.  417,  WETQANT  v.  BABTLETT. 

Effect  of  Destruction  or  Cancellation,  or  redelivery  to  grantor  for 
that  purpose,  of  delivered  but  unrecorded  deed.  See  note,  18  L.  B.  A. 
(n.  s.)   1169. 

102  Cal.  229-234,  36  Pac.  611,  PEOPLE  ▼.  MONAOHAK. 

Where  Plea  of  Not  Ouilty  is  Withdfawn  and  demurrer*  interposed 
to  indictment,  which  is  overruled,  trial  and  conviction  without  new 
plea  cannot  be  sustained. 

Approved  in  State  v.  Chambers,  9  Idaho,  678,  75  Pac.  276,  holding 
failure  to  read  indictment  and  state  plea  to  jury  was  reversible 
error;  State  v.  De  Wolfe,  29  Mont.  419,  74  Pac.  1085,  reversing 
judgment  of  conviction  when  no  plea  was  entered  at  trial;  State 
▼.  Walton,  50  Or.  155,  91  Pac.  495,  13  L.  B.  A.  (n.  s.)   811,  holding 
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it  essential  to  eonvietion  for  felony  that  aeeased  be  arraigned  and 
plead  or  refnse  to  plead;  Lanphere  t.  State,  114  Wis.  199,  89  N.  W. 
130,  holding  where  plea  of  not  gnilty  was  withdrawn,  to  enter 
special  plea  which  was  overruled,  court  could  order  re-entry  of  plea 
of  not  guilt  J. 

Where  Bacord  Falls  to  Shotr  Accnaed  plead  to  indictment  or  de- 
clined to  plead,  trial  and  judgment  thereafter  are  invalid. 

Distinguished  in  People  y.  O'Brien,  4  Cal.  App.  729,  89  Pac.  441, 
holding  imperfect  record  of  pi  ear  of  guiltj  could  be  corrected  after 
judgment. 

102  OaL  239-246,  36  Pac.  436,  PEOPLE  ▼.  PATTEB80N. 

Where  Incest  or  Adultery  la  Charged,  prior  acts  of  intercourse  may 
be  proven. 

Approved  in  Iowa  v.  More,  115  Iowa,  181,  88  N.  W.  323,  and 
Sykes  v.  State,  112  Tenn.  577,  105  Am.  St.  Bep.  972,  82  S.  W.  186, 
both  following  rule;  dissenting  opinion  in  Skidmore  v.  State,  57  Tex. 
Gr.  503,  123  S.  W.  1132,  majority  holding  evidence  of  other  acts  of 
incest  was  inadmissible. 

Crime  of  Incest.    See  note,  111  Am.  St.  Bep.  27,  29. 

ETidanoe  of  Other  Crimes  in  Criminal  Cases.  See  note,  62  L.  B. 
A.  330. 

102  CaL  245-260,  36  Pac.  616,  DONOVAN  ▼.  OAKLAND  ETC.  RAPID 
TJtANSIT  CO. 

Liability  of  Street  Ballway  Company  for  defect  in  track  or  street. 
See  note,  52  L.  B.  A.  453,  462. 

Liability  for  Injuries  Caused  by  Performance  of  work  by  inde- 
pendent contractor  which  is  dangerous  unless  certain  precautions  are 
observed.     See  note,  65  L.  K  A.  841,  846. 

102  CaL  264r-264,  36  Pac  622,  BLYTHE  V.  AYBE& 

Section  1664,  Code  of  Civil  Procedure,  was  intended  to  provide 
means  to  finally  determine  in  one  proceeding  conflicting  rights  of 
claimants   of  estate. 

Approved  in  Weidenhoft  v.  Primm,  16  Wyo.  353,  94  Pac.  456, 
holding  decision  as  to  heirship  in  probate  proceeding  subject  to 
appeal. 

Miscellaneous. — Cited  in  Blythe  v.  Ayres  (Gal.),  36  Pac  588,  com- 
panion cases. 

102  CaL  264-266,  36  Pac.  686,  IN  BE  STEPHENS. 

Application  for  Disbarment  of  Attorney  will  not  be  considered 
when  party   making  it  has   remedy  by  civil  action. 

Approved  in  In  re  Delmas  (Gal.),  72  Pac.  402,  and  In  re  Lowen- 
tbal  (Cal.),  37  Pac  526,  both  following  rule. 

Distinguished  in  Matter  o&  Danford,  157  Gal.  429,  108  Pac  324, 
disbarring  attorney  at  suit  of  client  for  obtaining  money  under 
false  pretense  of  his  right  to  practice  in  federal  court. 

Disbarment  for  Criminal  Acts  Prior  to  conviction  therefor.  See 
note,  114  Am.  St.  Bep.  841. 

102  Cal.  266-271,  36  Pac   676,  FELTON  v.  WEST. 

Action  in  Another  State  to  Becover  Debt  secured  by  mortgage  in 
California  is  not  precluded  by  section  726,  Code  of  Civil  Procedure. 
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Approved  in  Lillj-Brackett  Go.  v.  Sonnemaniiy  157  Gal.  200,  100 
Pae.  718,  and  McGne  r.  Bommel,  148  Gal.  545,  83  Pae.  1002,  both  fol- 
lowing rale;  Ghapman  y.  Pennie  (Gal.),  39  Pae.  15,  holding  aetlon  did 
not  lie  against  administrator  for  deiieienej  judgment  In  foreclosure 
suit  where  decedent  mortgagor  was  nonresident,  service  was  by 
publication  and  he  never  appeared  in  action. 

"Wlieii  Statute  is  Amblgnoua  or  Suaceptlbl*  of  different  eonstrac- 
tions,  such  liberality  of  construction  is  justified  as  will  effect  ap- 
parent object  and  promote  justice. 

Approved  in  Gity  of  San  Buenaventura  v.  McGuire,  8  Gal.  App. 
500,  97  Pae.  527,  holding  where  statute  was  susceptible  of  two 
^onstractions,  one  consistent  with  sound  sense  and  wise  policy  should 
be  adopted. 

102  OaL  272-275,  36  Pae.  674,  ABM8TBONO  v.  LtXOO. 

Lot  Ownar  is  Liable  to  Adjoining  Owner  for  damagre  done  by 
defective  drains  used  to  carry  water  from  roof,  where  he  has  fair 
means  of  knowledge  of  such  defects. 

Approved  in  Huber  v.  Stark,  124  Wis.  366,  109  Am.  St.  Bep.  937, 
102  N.  W.  15,  holding  Owner  liable  for  injury  caused  by  drip  from 
roof  on  adjacent  lot. 

102  Oal  276-277,  36  Pae.  596,  PISBOE  T.  HILTON. 

Judgment  of  Dismissal  on  Motion  of  Plaintiff  is  no  bar  to  another 
suit  on  same  cause  of  action. 

Beaffirmed  in  Garr  v.  Howell,  154  Gal.  384,  97  Pae.  890. 

102  Oal.   283-294,   36   Pae.   680,   834,   SAWTEB  v.   OOLOAN. 

Wliere  Payment  is  ProYlded  for  from  Particular  Pund,  debtor 
cannot  plead  limitations  without  showing  particular  fund  has  been 
provided. 

Approved  in  Schoenhoeft  v.  Kearney  Gounty,  76  Kan.  888,  92 
Pae.  1098,  16  L.  B.  A.  (n.  s.)  803,  following  rule;  Hewell  v.  Hogin, 
3  Gal.  App.  253,  254,  84  Pae.  1006,  holding  where  levy  on  irrigation 
district  was  made  to  pay  bonds  but  fund  was  not  available  until 
within  two  years  of  commencement  of  action,  limitations  could  not 
be  set  up;  Berkey  v.  Board  of  Gommissioners,  48  Golo.  117,  110  Pae. 
202,  and  Burleigh  Gounty  v.  Kidder  Gounty,  20  N.  D.  36,  125  N.  W. 
1066,  both  holding  county  could  not  plead  limitations  to  action 
against  it  to  enforce  payment  from  particular  fund  without  showing 
it  had  provided  such  fund. 

Liability  of  State  on  Bonds  Provided  for  by  act  of  May  3,  1852, 
was  conditioned  on  failure  of  Gongress  to  make  appropriation  to  pay 
them. 

Approved  in  Beis  v.  State  (Gal.),  59  Pae.  298,  299,  300,  holding 
state  not  liable  on  such  bonds,  Gongress  having  made  sufficient  ap- 
propriation to  pay  bonds. 

Interest  will  not  be  Allowed  on  Interest  Coupons  of  state  bonds 
after  due. 

Approved  in  Hewel  v.  Hogin,  3  Gal.  App.  255,  84  Pae.  1007,  and 
Hewel  V.  Hogin  (Gal.  App.),  84  Pae.  10O5,  both  holding  interest  not 
collectible  on  overdue  interest  coupons  on  irrigation  bonds. 

Debtor  cannot  Sue  State  When  There  is  No  Act  authorising  him 
to  do  so. 
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Approved  in  HoIliBter  v.  State,  9  Idaho,  13,  71  Pac.  542,  holding 
authority  to  sue  state  to  Condemn  state  lands  for  public  use  is 
given   by  act  of  February  25,   1899. 

WlLO  may  Plead  Statute  of  LlmitatlonB.  See  note,  104  Am.  St.  Bep. 
746. 

Beginning  of  Statnte  to  Bon  Against  Action  upon  obligations  of 
mfunicipal  or  quasi- municipal  body  payable  out  of  particular  fund. 
See  note,   10  L.   B.  A.    (n.   s.)   480. 

102  Oal.  294-298,  36  Pac.  672,  BBEKOT  ▼.  BBEKOT. 

Wliere  Defendant  in  Divorce  Sots  up  grounds  for  divorce  in  cross- 
complaint  and  both  charges  are  proved,  court  may  deny  relief  Uy 
both  parties. 

Beaffirmed  in  Stonebumer  ▼.  Stoneburner,  11  Idaho,  612,  83  Pac 
941. 

Becrlminatlon  as  Defense  tn  Divorce  Proceeding.  See  note,  86 
Am.   St.   Bep.   334,   338,   340. 

Speciflcationa  of  Insoficiency  of  Evldeiice  are  sufficient  if  they 
bring  before  court  particular  point  aggrieved  party  desires  to  have 
reviewed. 

Approved  in  Osborn  v.  Hopkins,  160  Cal.  505,  117  Pac.  521,  speci* 
fication   of   insufficiency  of   evidence   held   sufficient. 

102  CaL  298-308,  36  Pac.  591,  23  L.  B.  A.  838,  PEOPLE  V.  TOWN  OI 


Where  Several  Petitions  Identically  Worded  are  signed  by  dif 
ferent  voters,  all  may  be  considered  as  one  petition,  and  it  is  suffi- 
cient if  total  number  of  names  is  sufficient. 

Approved  in  Bichter  v.  State,  156  Ala.  133,  47  So.  165,  holding 
sufficient  as  one  petition  several  separate  identical  petitions. 

Majority  of  All  Voters  Voting  at  Election  is  necessary  to  carry 
proposition  to  reorganize  town,  not  merely  majority  of  those  voting 
on   that   particular   question. 

Approved  in  Knight  v.  Shelton,  134  Fed.  431,  holding  majority 
of  all  votes  cast  necessary  to  carry  constitutional  amendments; 
Town  of  Eufaula  v.  Gibson,  22  Okl.  522,  98  Pac.  571,  holding  ma- 
jority of  all  valid  legal  ballots  cast  at  special  election  upon  location 
of  county  seat   was   necessary  to   carry  measure. 

Basis  for  Compntation  of  Majority  Essential  to  adoption  of  propo- 
sition submitted  at  general  election.  See  note,  22  L.  B.  A.  (n.  s.) 
480. 

Irrognlarities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  63. 

102  OaL  308-313,  36  Pac.  690,  PEOPLE  v.  McBBYNOLD& 

Effect  of  Granting  New  Trial  After  Conviction,  to  extend  liability 
of  accused's  bond.     See  note,   20  L.   B.  A.    (n.   s.)    862^ 

102  Cal.  313-317,  36  Pac.   673,  CB0S8  v.  CAIJFOBNIA  ST.  ETC. 
BY.    CO. 

Contributory  Ne^^igence  Sufficient  in  Iaw  to  defeat  recovery 
for  injury  caused  by  negligence  of  defendant  must  be  such  negligence 
as   contributes  directly  to  accident. 

Approved  in  Baster  v.  Sacramento  Gas  etc.  Co.,  158  Cal.  519,  111 
Pac.  532,  holding  contributory  negligence  of  husband  who  was  caring 
for  wife   barred   recovery  for  her  injuries. 
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Injuries  hj  Street-car  Collisions  with  Tehieles  or  horses.  See  note, 
25  L.   B.   A.   510,  512. 

102  Cal.  317-320,  36  Pac.  676,  TVTRKKnJi  ▼.  MEBBILL. 

Conclusiv^ess  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  339. 

102  Cal.  320-323,  36  Pac.  649,  PAXBCHTLD  v.  KINO. 

Allegation  of  Indebtedness  of  Date  Long  Prior  to  commencement 
of  action  is  no  evidence  of  existing  debt  at  commencement. 

Cited  in  Eutz  v.  Obear,  15  Oal.  App.  437,  115  Pac.  68,  arguendo. 

102  Cal.  324-327,  36  Pac.  661,  JOHNSON  ▼.  LA  OBAVE. 

Where  Original  Contractor  Abandons  Contract  and  gives  notice 
thereof,  and  owner  makes  new  contract  for  completion,  claims  of 
lien  under  original  contract  must  be  filed  within  thirty  days  from 
cessation    of   labor    thereunder. 

Criticised  in  Bobison  v.  Mitchel,  159  Cal.  590,  591,  114  Pac.  988, 
holding  where  contractor  abandoned  contract  and  owner  completed 
building,  time  for  filing  lien  ran  from  date  of  completion  by  owner. 

102  Cal  330-333,  36  Pac.  663,  PEOPLE  v.  PLOOD. 

Order  Oranting  New  Trial  will  not  be  Reversed  when  it  can  be 
sustained   on   any   ground  stated  in   motion   therefor. 

Approved  in  Witter,  v.  Eedwine,  14  Cal.  App.  394,  112  Pac.  312, 
following  rule;  Warner  t.  Thomas  Parisian  etc.  Cleaning  Works 
(Cal.),  37  Pac.  153,  affirming  order  granting  new  trial  where 
grounds  for  granting  it  were  not  stated. 

Distinguished  in  Boca  etc.  B.  B.  v.  Sierra  Valley  B.  B.,  2  Cal. 
App.  551,  84  Pac.  301,  holding  on  appeal  from  order  granting  new 
trial,  limitation  as  to  ground  specified  in  order  did  not  preclude 
inquiry   as   to   other  grounds. 

Opinion  of  Judge  in  Making  Order  is  no  part  of  order  and  not  sub- 
ject to  review. 

Beaffirmed  in  Bouchard  t.  Abrahams  en,  4  Cal.  App.  431,  88  Pac.  384. 

102   Cal.    333-338,    36   Pac.    650,   BAILEY   ▼.   COX. 

Where  Action  is  Brought  Against  Two  or  more  defendants,  and 
only  one  against  whom  relief  is  sought  does  not  reside  in  county 
where  suit  is  commenced,  he  may  have  venue  changed  to  county  of 
his   residence. 

Approved  in  Hannon  v.  Nuevo  Land  Co.,  14  Cal.  App.  704,  112 
Pac.  1105,  holding  where  neither  defendant  was  necessary  party, 
rights  as  to  change  of  venue  were  same  as  if  both  were  necessary. 

Distinguished  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  543,  refusing 
change  of  venue  to  county  where  real  estate  was  situated  because 
basis  of  action  was  fraud  and  collusion  rather  than  recovery  of 
realty. 

Action  to  Determine  Validity  of  Mortgage  on  realty  is  real  action 
and  should  be  tried  in  county  where  land  is  situated. 

Approved  in  Hannah  v.  Canty,  1  Cal.  App.  227,  81  Pac.  1036,  hold- 
ing action  to  establish  and  enforce  trust  in  land  was  real  action 
and  should  be  tried  in  county  where  land  was  situated,  though 
accounting  was  asked  against  defendants  resident  in  another  county. 
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102  OaL  88&-344,  S6  Pac.  665,  NEART  T.  GODFRET. 

Decree  ABSignlng  Homestead  In  Divorce  should  be  eonstraed  as 
jneaning  that  court  intended  to  act  within  its  powers,  where  such 
construction   is   possible,   and    sustained. 

Approved  in  Howard  v.  Bryan  (Cal.),  62  Pac.  460,  holding  decree 
authorizing  mortgage  of  property  of  minor  heirs  was  properly  con- 
strued so  as  to  render  it  valid. 

Ooort  has  Power  in  Diyorce  Decree  to  assign  homestead  for  life 
to  innocent  party. 

Reaffirmed  in  Zanone  v.  Sprague,  16  Cal.  App.  339,  116  Pac.  991. 

102  OaL  347-356,  41  Am.  St  Rep.  182,  36  Pac.  669,  25  L.  R.  A.  593, 
EX  PARTE  FOSS. 

Existence  of  Extradition  Treaty  for  Certain  Crimes  does  not  de- 
prive either  nation  of  right  to  exercise  discretion  in  surrendering 
fugitives  for  other  offenses. 

Reaffirmed  in  Greene  v.  United  States,  154  Fed.  410,  85  C.  G.  A.  251, 

Where  Fngitiye  has  Reen  Surrendered  but  not  for  crime  specified 
in  extradition  treaty,  rule  that  he  cannot  be  tried  for  any  other 
offense  than  that  assumed  in  extradition  proceeding  does  not  apply. 

Approved  in  Knox  v.  State,  164  Ind.  235,  108  Am.  St.  Rep.  291, 
79  N.  £.  258,  holding  fugitive  extradited  on  charge  of  specific  crime 
may  be  tried  on  another  and  different  criminal  charge  without  being 
afforded  opportunity  to  return  to  state  from  which  he  was  extra- 
dited. 

Extradition  Proceedings.    See  note,  112  Am.  St  Rep.  106. 

102  Cal.  357-361,  36  Pac.  772,  MILLS  ▼.  OREGON  RY.  ETC.  CO. 

Order  of  Court  in  Setting  Aside  Verdict  as  not  justified  by  evi- 
dence when  evidence  is  conflicting  will  not  be  reviewed. 

Approved  in  Castor  v.  Bernstein,  2  Cal.  App.  708,  84  Pac.  246,  fol- 
lowing rule;  Warner  v.  Thomas  Parisian  etc.  Cleaning  Works  (Cal.), 
37  Pac.  153,  affirming  order  granting  new  trial  when  grounds  for 
granting  it  were  not  stated. 

102  Cal.  362-370»  41    Am.  St    Rep.    188,    36    Pac.    778,    RLUM   T. 
WESTON. 

Way  of  Necessity  Ceases  to  Exist  when  other  way  is^  acquired. 

Approved  in  Cassin  v.  Cole,  153  Cal.  679,  96  Pac.  278,  holding  dedi- 
cation of  road  for  use  of  grantee  over  lands  of  grantor  terminated 
way  of  necessity;  Proudfoot  v.  Saffle,  62  W.  Va.  54,  57  8.  E.  257, 
12  L.  R.  A.  (n.  s.)  482,  holding  way  of  necessity  could  not  be  ex- 
tinguished so  long  as  necessity  continued. 

Easement  of  Way  of  Necessity  Attaches  as  appurtenance  and 
passes  by   each   successive  transfer   of   title. 

Reaffirmed  in  Graham  v.  Olson,  116  Mo.  App.  278,  279,  92  S.  W. 
729,   730. 

Where  Unlocated  Right  of  Way  is  Granted  or  reserved  in  deed, 
owner  of  dominant  estate  may  designate  it  when  owner  of  servient 
estate  fails  to  do  so. 

Approved  in  Ballard  v.  Titus,  157  Cal.  683,  110  Pac.  122,  holding 
servient  owner  did  not  fail  to  make  selection. 

Implication  of  Way  by  Necessity  where  sale  of  part  of  tract  in- 
voluntary.   See  note,  12  L.  R.  A.  (n.  s.)  483.  v 
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Orant  of  EaMments  by  Implication.  See  note,  122  Ahl  St.  Bep. 
212,  216. 

Eaaemants  Created  hy  Severance  of  Tract  with  apparent  benefit 
existing.    See  note,  26  L.  B.  A.  (n.  8.)  342,  343. 

102  CaL  370-377,  36  Pac.  664,  KBUMB  v.  CAMPBELL. 

Contract  for  Services  in  Belation  to  Settlement  of  estate  to  be  paid 
for  by  fixed  per  cent  of  proceeds  is  entire,  and  euit  cannot  be  brought 
thereon  until  estate  is  settled.  * 

Approved  in  dissenting  opinion  in  Wagner  ▼.  Edison  Electric  III. 
Co.,  177  Mo.  69,  75  S.  W.  973,  majority  holding  engineer  workiDg  for 
several  electric  companies  who  were  jointly  doing  certain  work  could 
recover  on  quantum  meruit  before  completion  of  work.' 

102  CaL  381-384,  36  Pac.  661«  PEOPLE  Y.  DINSMOBE. 

In  Information  for  Bape,  Particular  Date  is  not  material  when  al- 
leged to  be  within  one  year  before  filing. 

Approved  in  People  v.  Sheffield,  9  Gal.  App.  132,  98  Pac.  68,  uphold- 
ing information  alleging  rape  was  committed  on  or  about  specified 
date. 

102  CaL  384-388,  36  Pac.  665,  PEOPLE  v.  OBEEinKO. 

Fact  That  Defendant's  Intention  to  commit  crime  is  known  to 
officers  beforehand  does  not  palliate  offense. 

Approved  in  People  v.  Bunkers,  2  Gal.  App.  208,  84  Pac.  369,  holding 
culpability  of  witness  or  lack  of  it  could  .not  minimize  guilt  of  de- 
fendant. 

Arrangemant  Between  Ofllcera  and  Witness  who  agrees  to  act  part 
of  co-conspirator  of  accused  cannot  affect  guilt  of  accused. 

Approved  in  People  v.  Bunkers,  2  Gal.  App.  209,  84  Pac.  370,  holding 
plan  to  entrap  defendant  in  bribery  did  not  render  inadmissible  as  wit* 
nesses  those  engaged  in  plan. 

102  CaL  389-393,  36  Pac.  766,  NOTES  T.  WOOD. 

Grade  or  Work  of  Fellow-employee  is  immaterial  as  affecting  liabil- 
ity of  employer  for  injuries  caused  by  negligence  of  fellow-employee. 

Appwed  in  Leishman  v.  Union  Iron  Works,  148  Gal.  282,  283,  113 
Am.  St.  Bep.  243,  83  Pac.  34,  3  L.  B.  A.  (n.  s.)  500,  holding  employer 
«not  liable  for  injury  to  molder  due  to  negligence  of  his  foreman,  and 
of  foreman  of  carpenter-shop;  McDonald  v.  Hoffman,  10  Gal.  App.  518, 
102  Pac.  674,  holding  employer  not  liable  for  injury  to  carpenter 
caused  by  fall  of  scaffold  erected  under  direction  of  foreman. 

Distinguished  in  Bort  v.  Quadt,  8  Gal.  App.  292,  96  Pac.  816,  holding 
employer  liable  when  employee  was  injured  by  reason  of  unsafe  rope 
used  on  scaffold. 

Vico-prlncipalahip  Considered  With  Beference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  B.  A.  520,  607. 

Vlce-prindpalship  as  Determined  Witb  Bef  erenco  to  character  of  act 
causing  injury.    See  note,  54  L.  B.  A.  144,  145,  148. 

Besponsibility  of  Master  for  Appliance  constructed  by  employees  as 
part  of  work.     See  note,  3  L.  B.  A.  (n.  s.)  501. 

Duty  of  Mastor  to  Pumisli  Safe  Appliances  as  affected  by  fact  that 
defective  appliances  are  prepared  by  fellow-servants.  See  note,  4  L. 
B.  A.  (n.  s.)  225. 
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102  Oal.  894-402,  36  Pac.  678,  PEOPLE  T.  FEHSENBAOH. 

In  Crinjinal  Action  Baaed  on  Conspiracy,  qaestion  of  conspiracj  is 
one  of  fact  for  jury. 

Approved  in  People  v.  Stokee,  5  Cal.  App.  210,  89  Pac.  998,  holding 
where  all  evidence  bearing  on  question  of  conspiracy  tended  to  prove 
it,  its  existence  was  question  of  fact  for  jury. 

Evidence  not  Going  to  Direct  Qnllt  of  defendant  in  larceny  trial 
may  be  introduced  to  ehow  knowledge  on  his  part  of  other  and  similar 
transactions,  with  view  to  determine  motive. 

Approved  in  Commonwealth  v.  Stuart,  207  Mass.  569,  93  N.  E.  827, 
admitting  evidence  at  to  transactions  which  were  part  of  general 
unlawful  scheme. 

It  is  Sufflcient  That  Instructions,  taken  as  whole,  correctly  state  law 
of  case. 

Approved  in  People  v.  Besold,  154  Cal.  370,  97  Pac.  874,  instruction 
held  sufficient. 

Instruction  as  to  Weight  of  Testimony  of  accused  considered  and 
approved. 

Beaffirmed  in  People  r.  Byan,  152  Cal.  368,  92  Pac.  855. 

102  Oal.  406-411,  36  Pac.  778^  VIKCENT  v.  PAOIFIO  GROVE. 

Granting  of  Nonsuit  After  Submission  of  cause  is  harmless  -error 
where  plaintiff  was  not  entitled  to  recover  on  case  made. 

Approved  in  Beclamation  District  v.  Clark,  155  Cal.  3^1,  100  Pac. 
1093,  holding  failure  to  rule  on  motion  for  nonsuit  after  submission  of 
cause  was  harmless  error  when  there  was  no  merit  in  motion. 

102  Oal.  411-418,  86  Pac.  770,  PEOPLE  ▼.  TOTJNO. 

What  Intoxication  will  Excuse  Grime.    See  note,  36  L.  B.  A.  465. 
Reversal  of  Oonvlction  Because  of  Unfair  or  irrelevant  arg^ument  or 
statements  by  prosecuting  attorney.    See  note,  46  L.  B.  A.  666. 

102  OaL  418-425,  86  Pac.  668,  FLETCHER  T.  PRATHER. 

Act  Amending  Section  of  Act  Repealed  is  void. 

Beaffirmed  in  Carter  v.  Osborn,  150  Cal.'  622,  89  Pac.  609. 

Amended  Section  of  Act  Takes  Place  of  original  section,  and  failure 
of  legislature  in  amending  same  section  second  time  to  refer  lb  it  as 
having  been  before  amended  does  not  affect  validity  of  second  amend- 
ment. 

Beaffirmed  in  West  ▼.  Board  of  Commissioners,  14  Idaho,  361,  94  Pac. 
448. 

Law  cannot  be  Revised  or  Amended  by  reference  to  its  title  only. 

Distinguished  in  Village  of  Melrose  Park  v.  Dunnebecke,  210  111.  430, 
71  N.  E.  433,  holding  act  was  sufficiently  referred  to  by  section  num- 
bers and  title,  and  was  amended  by  later  act. 

Constitutionality  of  Oode  Amendment  or  Revision.  See  note,  86 
Am.  St.  Bep.  277. 

Under  Vrooman  Act^  Superintendent  of  Streets^  within  limits  fixed 
by  act,  has  power  to  fix  time  for  commencement  or  completion  of  work. 

Approved  in  Buckman  v.  Hatch  (Cal.),  70  Pac.  222,  holding  it  suffi- 
cient for  superintendent  to  indorse  time  for  commencement  on  con- 
tract. 

Miscellaneous.— Cited  in  Williams  v.  Cuneo  (Cal.),  39  Pac.  207,  and 
Williams  v.  Cuneo  (Cal.),  41  Pac.  418,  both  companion  cases. 
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102  CaL  426-482,  36  Pac  810,  OOUNTT  OF  SONOMA  T.  SANTA 
BOSA. 

It  is  Policy  of  Goremment  to  Localize  expense  of  government,  and 
doubtful  language  in  city  charter  should  be  construed  to  effectuate 
such  policy. 

Approved  in  Carlisle  v.  Tulare  County  (Cal.)»  49  Pac.  5,  holding  fees 
earned  by  marshal  in  serving  process  of  recorder's  court  of  city  while 
acting  aa  justice's  court  were  chargeable  to  county. 

m 

102  Cal.  433-442,  36  Pac.  767,  1037,  WOLTP  v.  WOLPF. 

Court  may  Modify  Order  for  Permanent  Alimony  whenever  just 
cause  appears. 

Reaffirmed  in  Soule  v.  Soule,  4  Gal.  App.  105,  87  Pac.  208,  following 
rule. 

102  CaL  443>446,  36  Pac.  765,  DUNLOP  ▼.  KENNEDY. 

Where  Plana  and  Specifications  Referred  to  as  part  of  building  con- 
tract are  not  filed  with  contract,  such  contract  is  void. 

Approved  in  Burnett  v.  Glae,  154  Cal.  255,  97  Pac.  425,  following 
rule;  Blyth  v.  Torre  (Cal.),  38  Pac.  640,  holding  insufficient  mere 
memorandum  of  eontract  for  building  to  cost  over  one  thousand  dol- 
lars not  containing  description  of  building. 

Where  Contractor  Abandons  Building  Oontract,  amount  due  him 
capable  of  being  applied  on  liens  is  determined  by  value  of  work  done 
at  contract  fates  under  section  1200,  Code  of  Civil  Procedure. 

Reaffirmed  in  Hoffman-Marks  Co.  v.  Spires,  154  Cal.  117,  97  Pac.  155. 

102  CaL  446^49,  36  Pac.  806,  LYNCH  ▼.  BUTTE  COUNTY. 

Miscellaneous. — Cited  in  Bianchi  v.  Del  Valle,  117  La.  592,  42  So. 
150. 

102  Cal.  453-466,  36  Pac.  803»  NIXON  t.  SELBY  SBiELTINO  ETC. 
CO. 

Employee  Authorized  to  Prepare  Place  where  other  employees  are 
to  work  and  to  furnish  appliances  is  vice-principal,  and  employer  is 
liable  for  injury  resulting  from  his  negligence. 

Approved  in  Boin  v.  Spreckels  Sugar  Co.,  155  Cal.  617,  102  Pac. 
939,  holding  manager  of  department  in  sugar  refinery  who  prepared 
place  for  plaintiff  to  work  was  vice-principal. 

Vice-principalship  Considered  With  Reference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  R.  A.  534,  573,  607. 

Vioe-prlncipalship  as  Determined  With  Reference  to  character  of 
act  causing  injury.     See  note,  54  L.  R.  A.  38,  61,  71. 

Duty  of  Master  to  Famish  Safe  Appliances  as  affected  by  fact  that 
defective  appliances  are  prepared  by  fellow-servants.  See  note,  4  L. 
R.  A.  (n.  s.)  222. 

102  Cal.  467-468,  36  Pac.  812,  IN  RE  HUDSON. 

Miscellaneous. — Cited  in  In  re  Sayre  (Cal.),  36  Pae.  813,  companion 
case. 

102  Cal.  469-476,  36  Pac.  336,  McCABE  Y.  CARPENTER. 

Amount  of  Tax  to  be  Levied  cannot  be  left  to  discretion  of  executive 
officer. 

Distinguished  in  Barnes  v.  Board  of  Supervisors,  13  Cal.  App.  766, 
110  Pac.  823,  upholding  act  for  formation  of  protection  districts  as  not 
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delegating  power  to  fix  aseeBsment  to  eommiBsionera;  Nevada  Nat. 
Bank  v.  Board  of  Supervisors,  5  Cal.  App.  649,  91  Pae.  126,  upholding 
section  399  of  irrigation  district  act;  Chicago  etc.  B.  B.  Co.  v.  State,  12S 
'Wis.  630,  108  N.  W.  576,  holding  chapter  315,  Laws  of  1903,  did  not 
delegate  taxing  power  of  legislature. 

Act  of  1891,  Providing  for  High  SchooU^  is  void. 

Cited  in  Hancock  v.  Board  of  Education,  140  Cal.  559,  74  Pae.  46, 
arguendo. 

102  CaL  476-482,  36  Pae.  885,  CAUiAHAN  T.  LOUOHRAN. 

Pleading  ia  to  be  Oonatmed  Most  Strongly  against  pleader,  and  no 
intendments  can  be  indulged  in  its  aid. 

Heaifirmed  in  Evinger  v.  Moran,  14  Cal.  App.  330,  112  Pae.  69,  and 
Bell  V.  Haun,  9  Cal.  App.  45,  97  Pae.  1127. 

At  Oommon  Law  Landlord  ia  not  Liable  for  repairs  in  absence  of 
anj  covenant  thereto. 

Approved  in  Brett  v.  Berger,  4  Cal.  App.  16,  87  Pae.  224,  holding 
lessor  of  ranch  not  bound  to  repair. 

Landlord  ia  Liable  for  Injury  Beaulting  to  tenant  from  his  neglect 
in  course  of  making  repairs  which  he  undertook  to  make. 

Approved  in  Myhre  v.  Schlender,  98  Minn.  239,  108  N.  W.  278,  hold- 
ing landlord  liable  to  lower  tenant  caused  by  negligence  of  upper  ten- 
ant whom  he  had  authorized  to  repair  premises. 

Liability  of  Landlord  for  Injury  to  Tenant  from  defect  in  premiaea. 
Sae  notOi  84  L.  B.  A.  830. 

102  Oal.  48S-49S»  41  Am.  St  Bap.  194,  87  Pae.  76S,  FOSTBB  T.  POLICE 
COMMIS8IONEBS. 

Sale  of  Intoxicating  Liquors  by  Betail  is  proper  for  legislative  reg- 
ulation. 

Approved  in  Denton  v.  Vann,  8  Cal.  App.  681,  97  Pae.  676,  upholding 
ordinance  prohibiting  granting  licenses  in  precincts  voting  against 
granting  licensee  therein  at  last  general  election;  In  re  Kidd,  5  CaL 
App.  160,  S^  Pae.  987,  upholding  ordinance  prohibiting  sale  of  intox- 
icants. 

Test  of  Validity  of  Municipal  Ordinance  as  denying  equal  protection 
of  the  laws.     See  note,  123  Am.  St.  Rep.  49. 

Power  to  Exclude  Women  from  Saloons.  See  note,  18  L.  B.  A.  (n.  a.) 
657. 

Discrimination  Against  Women  in  Police  Eegnlations.  See  note,  49 
L.  B.  A.  Ill,  112. 

102  Cal.  403-501,  37  Pae  766,  QXJACKENBUSH  ▼.  BEED. 

Mortgage  by  Husband  Alone  <m  Homestead  is  void  as  against  hosM^ 
stead  right. 

Reaffirmed  in  Edwards  ▼.  Simms,  8  Ariz.  264,  71  Pae.  903. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spous* 
only.    See  note,  95  Am.  St.  Bep.  914,  916. 

102  Cal.  502-606,  36  Pae.  830,  McLAUOHLIN  T.  PEBKIN8. 
Owner  may  Waive  Approval  by  Architect  as  condition  to  eea- 

tractor's  demand  for  payment. 

Approved  in  Valley  Lumber  Co.  v.  Struck,  146  CaL  870,  80  Pae.  407, 
following  rule. 
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102  Oal.  506^16,  36  Pm.  841»  0IT7  CABPET  BEATINO  ETC  WOBX8 
▼.  JONE& 

Whan  Two  CauMS  of  Action  are  not  Separately  Stated,  objection 
cannot  be  raised  by  demurrer  apon  ground  seyeral  causes  are  improp- 
erly united. 

Approved  in  Beckman  v.  Waters,  3  Cal.  App.  737,  86  Pac.  998,  hold- 
ing fact  that  cause  of  action  to  recover  possession  of  real  property 
was  commingled  with  cause  of  action  to  recover  rents  and  profits  was 
not  ground  for  demurrer;  Galvin  v.  O'Gorman,  40  Mont.  395,  106  Pac. 
888,  holding  where  separate  causes  were  not  separately  stated,  remedy 
was  by  motion  to  make  complaint  definite  and  certain  by  separate 
statement.  • 

Distinguished  in  Estate  of  O'Gorman,  4  Cof .  Prob.  355,  356,  denying 
motion  to  make  statement  of  contest  and  opposition  to  probate  of  will 
more  definite  and  certain  by  setting  out  several  grounds  separately. 

DiTiaibllity  in  Beepect  of  Time  or  territorial  extent  of  contracts  in 
restraint  of  trade.    See  note,  24  L.  B.  A.  (n.  s.)  946. 

Validity  of  Agreement  tn  Beetraint  of  Trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  See  note,  24 
L.  B.  A.  (n.  s.)  918. 

Validity  of  Agreement  by  Employee  not  to  Engage  in  competing 
business,  as  affected  by  scope  in  time  and  territorial  extent.  See  note, 
24  L.  B.  A.  (n.  s.)  933. 

102  OaL  616-520,  36  Pac.  862,  OLABXE  ▼.  MEAD. 

Certificate  of  Sale  by  Street  Superintendent,  for  delinquent  assess- 
ment is  not  prima  facie  evidence  that  previous  steps  in  proceedings 
were  valid. 

Approved  in  Crocker  v.  Scott,  149  Cal.  596,  87  Pac.  Ill,  holding  cer- 
tificate of  tax  sale  of  corporate  stock  was  not  prima  facie  evidence  of 
regularity  of  preceding  steps. 

102  CaL  525-627,  86  Pac.  929,  FBOST  ▼.  QBIZZLT  BLUFF  OBEAM- 
EBY  00. 

AU  Intendments  are  In  Favor  of  sustaining  instructions  of  court. 

Approved  in  Finnall  v.  Merriman,  13  Cal.  App.  611,  110  Pac.  463, 
upholding  instructions  when  record  did  not  show  they  were  properly 
excepted  to  at  time;  Billups  v.  Utah  Canal  etc.  Extension  Co.,  7  Ariz. 
214,  63  Pac.  714,  refusing  to  consider  exceptions  to  instructions  when 
evidence  was  not  in  record. 

General  Exception  to  AU  Inatmctions  is  insufficient,  but  exceptions 
should  call  attention  of  court  to  alleged  errors. 

Approved  in  Love  v.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pac. 
1046,  general  exception  to  whole  charge  held  insuflScient. 

102  Oal.  528-^34,  36  Pac.  939,  (VOONKOB  v.  HOOPEB. 

All  Evidence  Admitted,  Whether  Properly  or  not,  must  be  con- 
sidered on  motion  for  nonsuit. 

Approved  in  Non-BefiUable  Bottle  Co.  ▼.   Bobertson,  8   Cal.  App. 
105,  96  Pac.  325,   Archibald  Estate  v.  Matteson,  5   Cal.   App.  446, 
90  Pac.  725,  and  Spongberg  t.  First  Nat.  Bank,  15  Idaho,  677,  99 
Pac.  713,  all  following  rule. 
U  Osl.  KotM— 66 
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102  CaL  687-642,  36  Pac  864,  IN  BE  DE  LEON. 

Proceeding  Entitled  "In  Matter  of  Estate/'  ia  ralid  when  plead- 
inge  entitle  moving  party  to  relief  in  equity. 

Distinguished  in  King  t.  Chase,  159  Cal.  425,  115  Pac.  210,  hold- 
ing void  judgment  for  accounting  rendered  against  executor  of 
deceased  executor  in  action  in  equity,  brought  after  enactment  of 
section  1639,  Code  of  Civil  Procedure,  when  executor  objected  to 
jurisdiction  of  court  to  compel  him  to  account  therein. 

Where  Fact!  Stated  in  Petition  Made  under  section  1723,  Code  of 
Civil  Procedure,  are  such  as  to  make  it  bill  in  equity,  superior  court 
having  jurisdiction  of  subject  matter  and  parties  may  grant  proper 
relief  regardless  of  title  of  bill. 

Approved  in  Wakefield  v.  Wakefield,  16  Cal.  App.  116,  116  Pac. 
311,  holding  where  cause  of  action  presented  by  cross-complaint  was 
of  equitable  character  and  facts  pleaded  were  sufiicient  to  support 
decree,  prayer  could  be  disregarded. 

IMetinguished  in  King  v.  Pauly,  169  Cal.  553,  116  Pac.  211,  hold- 
ing decree  in  proceeding  under  such  section  was  limited  to  pro- 
visions of  section,  though  petition  stated  cause  of  action  to  quiet 
title  to  eommunity  property,  but  wife  did  not  appear. 

Jadgmenti  Agi^nJit  Persona  not  in  Being.  See  note^  97  Am.  St. 
Bep.  767. 

Diveetlture  of  Estates  of  PexBons  not  in  being.  See  note,  8  L.  B. 
A.  (n.  s.)  50,  70. 

102  OaL  542-646,  36  Pac.  946,  8TBEETEN  Y.  B0BIN80N. 

Head  of  Corporation  baa  Authority  to  employ  attorney  when 
exigencies  of  company  require  it. 

Approved  in  Smith  v.  Sinbad  Development  Co.,  16  Cal.  App.  170, 
113  Pac.  702,  upholding  finding  that  secretary  and  general  manager 
of  corporation  had  authority  to  employ  plaintiff;  Kelly  v.  Ning  Tung 
Ben.  Assn.,  2  Cal.  App.  466,  84  Pac.  323,  upholding  finding  that  cor- 
poration employed  attorney  by  its  secretary. 

102  CaL  547--662,  41  Am.  Bt,  Bap.  200,  36  Pac  867,  MUBPHY  T. 
MUIdQBEW. 

Evidence  That  Plaintiff  in  Beplevln  gave  note  to  attorneys  for 
services  is  insufficient  to  support  judgment  allowing  amount  of  note 
as  compensation  for  expense  in  pursuit  of  property. 

Reaffirmed  in  Spooner  v.  Cady  (Cal.),  44  Pac.  1019. 

Change  of  Poaaesaion  on  Sale  of  Properly  by  parent  to  ehild.  See 
note,  81  Am.  St.  Bep.  27. 

Attacks  by  Creditors  on  Conveyances  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  545,  546. 

102  OaL  56^-667,  36  Pac  982,  PEOPLE  y.  WYMAN. 

To  Warrant  Conviction  for  Embeszlement,  it  must  be  proven  that 
accused,  before  date  of  complaint,  fraudulently  converted  to  his  own 
use  money  alleged  to  have  been  embezzled. 

Approved  in  State  v.  Weber,  31  Nev.  395,  103  Pae.  414,  holding 
evidence  insufficient  to  prove  embezzlement. 

Embezalement.    See  note,  87  Am.  St  Bep.  38. 
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102  OaL  558-569,  36  Pac.  952,  PEOPLE  ▼.  MARTIN. 

State  is  not  Barred  from  Prosecuting  Person  for  obtaining  money 
on  false  pretenses  merely  because  some  other  person  is  partieeps 
criminis. 

Approved  in  Lovell  t.  State,  48  Tex.  Cr.  88,  89,  86  S.  W.  759,  760, 
holding  party  who  obtained  money  from  another  on  false  pretense 
it  was  to  bribe  county  attorney  was  guilty  of  theft. 

Where  Objections  to  Evidence  Qo  to  Weight  of  testimony  rather 
than  to  its  admissibility,  court  does  not  err  in  admitting  it. 

Beaffirmed  in  People  v.  Ward,  5  Cal.  App.  39,  89  Pac.  875. 

Effect  of  Apparent  Legality  of  Instrument  in  prosecution  for  obtain- 
ing  property  under  false  pretenses,  stated. 

Cited  in  People  y.  Smith,  3  Cal.  App.  66,  84  Pac.  450,  upholding 
instruction  in  prosecution  for  obtaining  money  under  false  pretenses 
that  credulity  of  prosecuting  witness  is  no  defense  if  false  pre- 
tenses were  intended  to  and  did  deceive. 

Illegal  Intent  of  Prosecutor  as  Affecting  Guilt  of  one  obtaining 
property  by  false  pretense.    See  note,  17  L.  B.  A.  (n.  ».)  277* 

102  OaL  569-575,  36  Pac.  934,  ESTATE  OF  PEARSONS. 

Sale  by  Executor  p'nder  Power  in  will  is  not  judicial  sale. 

Approved  in  Qoodell  v.  Sanfprd,  31  Mont.  170,  77  Pac.  524,  hold- 
ing vendee  bound  to  examine  title  on  sale  under  power  in  will. 

102  OaL  575-683,  36  Pac.  941,  McNAMA&A  y.  MacDONOUGH. 

Employer  Held  Liable  for  Injury  to  hod-carrier  caused  by  breaking 
of  scaffold  furnished  by  employer. 

Approved  in  Pfisterer  v.  Peter,  117  Ky.  511,  78  S.  W.  453,  holding 
master  liable  for  injuries  to  servant  caused  by  fall  of  platform  on 
which  he  worked. 

Doty  of  Master  to  FnmlBli  Safe  Appliances  as  affected  by  fact  that 
defective  appUanees  are  prepared  by  fellow-servants.  See  note,  4 
L.  B.  A.  (n.  s.)  222. 

Responsibility  of  Biaster  for  Appliance  constructed  by  employees 
as  part  of  work.    See  note,  3  L.  B.  A.  (n.  s.)  502. 

Vice-principalsliip  as  Determined  With  Reference  to  character  of 
act  causing  injury.    See  note,  64  L.  B.  A.  79. 

102  Oal.  583^92,  36  Pac.  936,  BODE  ▼.  LEE. 

Api>eal  from  Decision  on  Motion  for  New  Trial  does  not  involve 
review  of  judgment. 

Approved  in  Crescent  etc.  Co.  v.  United  Upholsterers,  153  Cal.  434, 
95  Pac.  872,  and  Melvin  v.  Stone  Co.,  7  Cal.  App.  327,  94  Pac.  390, 
both  following  rule;  Beclamation  District  v.  Hershey,  160  Cal.  693, 
117  Pac.  904,  holding  order  striking  amendments  to  answer  tender- 
ing new  matters  of  defense  could  not  be  reviewed  •  on  appeal  from 
order  denying  new  trial;  Strouse  v.  Sylvester  (Cal.),  66  Pac.  660, 
holding  conclusions  of  law  not  reviewable  on  appeal  from  order 
denying  new  trial;  Swift  v.  Occidental  Mining  etc'  Co.  (Cel.),  70 
Pac.  471,  and  Naylor  v.  Lewiston  etc.  By.  Co.,  14  Idaho,  795,  96  Pac. 
575,  both  holding  sufficiency  of  complaint  could  not  be  reviewed  on 
appeal  from  order  denying  new  trial. 
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102  Oal.  590-600,  41  Am.  8t  B^.  804,  36  Pac  923,  BEDMOND  ▼. 
PETEBSON. 

Ooort  liM  No  JniiwUctlon  to  Aitpolnt  guardian  ad  litem  for  in- 
oompetent  unless  first  brought  into  court  by  personal  service  of 
summons. 

Approved  in  State  ▼.  District  Court,  38  Mont.  170,  129  Am.  St. 
Bep.  636,  99  Pac.  293,  holding  summons  in  divorce  against  insane 
husband  must  be  served  on  him  personally. 

General  CKiardian  may  Appear  In  Action  for  his  ward  without  service 
first  made  on  ward. 

Approved  in  Taylor  v.  EUenberger  (Cal.),  65  Pac.  833,  holding 
presentation  of  commissioner's  deed  and  demand  upon  general  guard- 
ian of  incompetent  mortgagor  was  sufficient  without  being  made  on 
incompetent. 

Admlaslona  and  Widven  by  Fiduciaries  In  Actlona.  See  note,  38 
L.  B.  A.  685,  690. 

102  OaL  600-605,  36  Pac.  944,  ELDBED  ▼.  WHITE. 

Decree  of  Foredoenre  Obtained  on  Unaathoriaed  Appearance  will 
not  be  set  aside  to  allow  pleading  of  statute  of  limitations. 

Approved  in  California  Casket  Co.  v.  McGinn,  10  Cal.  App.  10,  100 
Pac.  1079,  holding  default  was  improperly  set  ^aside  in  absence  of 
affidavit  of  merits.  • 

102  OaL  606-611,  36  Pac.  1013,  ESTATE  OF  IBVIME. 

Oral  Ttetimony  in  Oontradictlon  of  Terms  of  written  instrument 
must  be  full,  clear  and  precise. 

Approved  in  Duncan  v.  Jones,  65  W.  Ya.  409,  64  S.  E.  749,  holding 
admission  in  writing  not  overcome  by  oral  testimony. 

Oral  Testimony  in  Contradiction  of  Terms  of  written  instruments 
diminishes  in  value  from  date  of  instrument  which  it  contradicts. 

Approved  in  Smith  v.  Goethe,  159  Cal.  634,  115  Pac.  225,  holding 
uncertain  statements  remote  from  date  of  instrument  could  not  pre- 
vail over  its  terms. 

102  OaL  615-618,  36  Pac.  928,  DTEBVILLE  MFG.  OO.  ▼.  HELLEB. 

Benditlon  of  Judgment  in  Excess  of  Stipulation  is  error  of  law 
committed  at  trial,  to  be  remedied  by  motion  for  new  trial  on  appeal. 

Approved  in  Mann  v.  Mann,  6  Cal.  App.  612,  613,  92  Pac.  741,  742, 
holding  judgment  for  nonsuit  in  divorce,  enitered  without  mention 
of  oral  reservation  of  right  to  move  for  maintenance,  could  only  be 
corrected  on  appeal  or  motion  for  new  trial;  Tuffree  v.  Steams 
Ban^hos  Co.  (Cal.),  54  Pac.  827,  holding  judgment  regular  on  face 
could  not  be  set  aside  on  motion  attacking  its  validity. 

102  Oal.  618-620,  36  Pac.  943,  DENKISON  v.  CHAPMAN. 

Order  Setting  Aaide  Default  to  Allow  Answer  on  merits  imposes 
condition  against  dilatory  pleas. 

Approved  in  Younger  v.  Moore,  8  Cal.  App.  241,  96  Pac.  1094,  hold- 
ing where  defendant  had  no  legal  right  to  vacation  of  default,  court 
could  refuse  to  allow  filing  any  answer  not  consented  to  by  parties. 

102  OaL  620-^624,  36  Pac.  960,  BAEEB  ▼.  BBICKELIi. 

OoncluBiTeness  of  Prior  Declaiona  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  338. 


1029  NOTES  ON  CALIFORNIA  REPOBTa     102  Oal.  621-689 

102  OaL  624-627,  S6  Pac.  957,  GREEN^AUM  ▼.  TATLOB. 

Cost  of  Property  Is  Evidence  tending  to  show  value. 

Approved  in  Bacigalupi  v.  Phoenix  BIdg.  etc.  Co.,  14  Cal.  App.  637, 
112  Pac.  894,  holding  actual  cost  of  completting  building  wbs  evi- 
dence of  reasonable  eost. 

102  OaL  68S-642,  36  Pac.  930,  37  Pac.  231,  HOLLAND  ▼.  ZOLLNEE. 

Nonexpert  may  Testify  Whether  Person  appeared  rational  or  ir- 
rational. 

Approved  in  People  v.  Vaughn,  14  Cal.  App.  206,  111  Pac.  623, 
following  rule;  State  v.  Penna,  35  Mont.  541,  90  Pac.  789,  holding 
only  intimate  acquaintance  could  testify  as  to  his  opinion  of  an- 
other's sanity;  State  v.  Lyons,  113  Lai  978,  37  ,So.  897,  holding 
admissible  opinions  of  nonexpert  witnesses  to  maintain  sanity  of 
accused. 

Distinguished  in  Sneed  v.  Marysville  Gas  etc.  Co.,  149  Cal.  708,  87 
Pac.  378,  holding  direct  evidence  could  not  be  given  as  to  whether 
another   had    certain   knowledge. 

Nonexpert  Opinions  ae  to  Sanity  or  Insanity.  See  note,  38  L.  B. 
A.  727. 

102  OaL  658-661,  36  Pac.  925,  iTiOHOL  v.  LAUMEISTEB. 

Instroctiona  are  Sufficient  if,  When  Bead  together,  they  state  law 
of   case. 

Approved  in  Hayden  t.  Consolidated  Min.  Co.,  3  Cal.  App.  138,  84 
Pac.  423,  following  rule. 

102  OaL  661-662,  36  Pac.  927,  PEOPLE  ▼.  HOLLADAT. 

OondnsiTeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  338. 

102  Oal.   663-666,   36  Pac.   922,   BUTLEB  ▼.   ASHWOBTH. 

Liability  of  Ministerial  Officers  for  Nonperformance  and  misper- 
formance  of  official  duties.     See  note,  95  Am.  St.  Bep.  84. 

Personal  lability  of  Highway  Officers  for  acts  in  excess  of  au- 
thority.   See  note,   13  L.  B.  A.   (n.  s.)    235. 

Duty  and  Iiiability  of  Municipality  with  respect  to  drainage.  See 
note,   61   L.   B.   A.   699. 

Miscellaneous. — Cited  in  Evarts  v.  Santa  Barbara  etc.  Co.,  3  Cal. 
App.   715,   86  Pac.   832. 

102  OaL  666-672,  36  Pac.  920,  STEELE  ▼.  MABSIOANO. 

To  Oharge  Defendant  With  Conversion  of  plaintiff's  goods,  he  must 
have  done  some  act  implying  assumption  of  dominion  or  title,  or 
inconsistent   with   plaintiff's   right. 

Approved  in  Allsopp  v.  Joshua  Hendy  Machine  Works,  5  Cal.  App. 
231,  90  Pac.  41,  holding  evidence  showed  defendant  had  used  prop- 
erty as  his  own. 

102  Oal.  675-689,  34  Pac.  120,  BOBINSON  ▼.  THOBNTON. 

Orantee  of  Land  may  Dispute  Validity  of  grantor's  title,  and  may 
show  independent  title  in  himself. 

Approved  in  Qurnsey  v.  Antelope  Creek  etc.  Water  Co.,  6  Cal.  App. 
392,    92    Pac.    328,   following    rule. 
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Priority  of  Judgment  Omr  Oonreyaiice  made  after  beginning  of 
term.    See  note,  38  L.  B.  A.  250. 

Miscellaneons. — Cited  in  Oreen  y.  Thornton,  8  Cal.  App.  162,  96 
Pac.  383,  historically  referring  to  principal  ease;  North  Dakota 
etc.  Cattle  Co.  t.  Serumgard,  17  N.  D.  481,  138  Am.  St.  Bep.  717, 
117  N.  W.  459,  to  point  that  creditor  attaching  land  daring  period 
of  redemption  acquires  valid  lien« 
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103  OaL  1-6,  42  Am.  St  B«p.  93,  36  Pao.  956,  24  L.  S.  A.  715,  BOB- 
INSON  ▼.  EXEMPT  FIBE  OO.  OF  SAK  FBANOISOO. 

Opinion  of  Nonexpert  Witness  as  to  apparent  health  of  another 
is   admisBible. 

Approved  in  Federal  Betterment  Co.  t.  Beeves,  77  Kan.  114,  93  Pae. 
628,  and  Crosby  v.  Portland  By.  Co.,  53  Or.  506,  100  Pac.  304, 
both  upholding  rule  in  actions  for  personal  injury  wlAre  testimony 
of  lay  witnesses  as  to  physical  condition  before  and  after  injury 
was  received;  Davis  v.  Oregon  Short  Idne  B.  Co.,  31  Utah,  316,  88 
Pac.  6,  in  action  for  personal  injuries,  opinion  of  wife  of  injured 
man  as  to  his  physicaJ  condition  before  and  after  injury  was  ad- 
missible. 

Opinions  of  Witnesses  not  Experts.  See  note,  89  Am.  St.  Bep. 
212. 

108  OaL  7-14,  36  Pac  1018,  24  L.  &  A.  710,  LYNK  ▼.  80UTHEBN 
PAOIFIO  OO. 

Bailroad  Company  Banning  Oyercrowded  Trains  is  bound  to  ex- 
ercise additional  care  commensurate  with  perils. 

Approved  in  Lobner  v.  Metropolitan  Street  By.  Co.,  79  Kan.  814, 
815,  101  Pac.  464,  21  L.  B.  A.  (n.  s.)  972,  upholding  rule  in  action 
by  one  who,  while  riding  on  overcrowded  car,  was  pushed  from  it 
and  injured;  dissenting  opinion  in  Nieboer  v.  Detroit  Electric  By., 
128  Mich.  494,  87  N.  W.  629,  majority  holding  person  riding  on 
bumper  of  street-car  after  being  warned  of  his  dangerous  position 
by  conductor  was  guilty  of  contributory  negligence  as  matter  of 
law. 

One  Boarding  Overcrowded  Oar  has  right,  in  absence  of  warning 
not  to  do  so,  to  stand  on  platform. 

Approved  in  Lane  v.  Choctaw,  Okla.  etc.  B.  Co.,  19  Okl.  337,  91 
Pac.  888,  in  action  for  injuries  to  one  riding  in  baggage-car,  ques- 
tion of  whether  train  was  overcrowded  was  for  the  jury. 

*Blding  on  Platform  of  Bailroad  Car  as  negligence.  See  note,  29 
L.   B.  A.   (n.   s.)   327. 

Liability  to  Passenger  for  Default  or  delay  in  running  train.  See 
note,  32  L.  B.  A.  544. 

(1031) 
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Injury  by  Onuh  in  Entering  Oar  at  elevated  or  subway  station. 
8ee  note,  7  L.  B.  A.  (n.  s.)   731. 

103  OaL  27-34,  36  Pac.  1016,  PEOPLE'S  HOME  SAVINaS  BANK 
V.   SUPEBIOB  OOUBT. 

In  Action  to  Prohibit  Banking  Corporation  from  continuing  busi- 
ness, no  injunction   can   issue  until  after   a  hearing. 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  154  Cal.  199, 
97  Pac.  308,  amendment  to  act  of  March  30,  1878,  was  necessary  to 
provide  means  to  prevent  waste  and  diversion  of  property  pending 
litigation. 

Writ  of  Prohibition.    See   note.  111  Am.  St.  Bep.  949. 

When  and  at  Whose  Instance  receiver  of  corporation  may  be 
appointed.    See  note,  118  Am.  St.  Bep.  199. 

103  Cal.  3&-37,  36  Pac  1020,  KEUiET  T.  PLOVEB; 

When  Action  is  Joint  and  Seireral,  court  may  render  judgment 
against  one  defendant  without  determining  liability  of  the  others. 

Approved  in  Bell  t.  Adams,  150  Cal.  774,  90  Pac.  119,  in  action  for 
services  by  employee  against  several  owners  of  mines,  only  one  of 
whom  appeared  and  no  objection  was  made  to  proceeding  with 
trial,  court  was  authorized  to  render  judgment  against  answering 
defendant  alone. 

103  CaL  37-43,  36  Pac.  1036,  GBOPPENaiESSEB  T.  LAEE. 

Discretion  of  Trial  Court  in  Granting  motion  for  new  trial  will 
not  be  interfered  with,  unless  abused. 

Approved  in  Kramm  v.  Stockton  Electric  B.  B.  Co.,  10  Cal.  App. 
274,  101  Pac.  915,  affirming  order  of  trial  judge  setting  aside  verdict 
in  action  for  death,  as   opposed  to   the  evidence. 

It  ia  Actual  Fraud  for  a  Vendor  to  state  as  true  what  he  does 
not  know  to  be  true,  intending  that  purchaser  shall  act  on  it. 

Approved  in  Howe  v.  Martin,  23  Okl.  568,  138  Am.  St.  Bep.  840, 

102  Pac.  130,  statements  made  by  vendor  to  his  agent  and  by  the 
agent  to  the  purchaser  were  sufficient  to  sustain  an  action  for  fraud 
and  deceit.  ^ 

103  CaL  43-46,  36  Pac.  1029,  BLISS  ▼.  8NEATH. 

Defective  Averment  as  to  Nonpayment  can  be  reached  only  by 
special  demurrer. 

Approved  in  Burke  v.  Dittus,  8  Cal.  App.  177,  178,  96  Pac.  331, 
averment  in  complaint  that  "the  whole  amount  due  is  the  sum  of 
$2,440,"  w^B  sufficient  statement  of  nonpayment  in  absence  of  spe- 
cial demurrer. 

103  Cal.  60-^52,  36  Pac.  1033,  MEBGUIBE  ▼.  O'DONNELL. 

Doctrine  of  Caveat  Emptor  has  No  Application  to  right  of  a 
party  to  cancellation  of  his  contract  on  ground  of  fraud. 

Approved  in  Eichelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App. 
638,  100  Pac.  121,  applying  rule  in  action  to  rescind  contract  to 
purchase  land  where  question  arose  as  to  whether  action  was  brought 
within  time  limited   after  discovery  of   the   fraud. 

103  Cal.  53-62,  36  Pac.  1081,  TEEANOB  v.  HOUGHTON. 

In  Absence  of  Special  Demurrer,  inferential  statements  in  plead- 
ings  are   cured   by   verdict. 
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Approved  in  Spreckels  t.  Gorrill,  162  Cal.  387,  92  Pfc.  1013,  in 
action  to  reeover  monej  paid  for  sharoB  of  Btock  sold  by  misrepre- 
aentation,  lack  of  direct  allegation  tkat  statementi  made  were  untrue 
was  cured  bj  finding  of  court. 

Oity  OouncU  bat  No  Bight  to  Enter  into  separate  contracts  for 
tbe  performance   of  a  single  improvement.     * 

Approved  in  Stimson  v.  Hanley,  151  Cal.  382,  90  Pac.  046,  where 
bids  were  invited  for  paving  of  street,  bids  for  less  than  whole 
work  could   be   disregarded. 

Notice  of  Intention  to  Do  Street  Work  must  describe  the  work. 

Approved  in  Pacific  Paving  Go.  v.  Verso,  12  Cal.  App.  365,  107 
Pac.  591,  assessment  levied  for  street  work  which  covered  space 
outside  of  limits  described  in  resolution  of  intention  was  void  on 
its  face. 

103  CaL  67-68,  36  Pac  951,  LANOASTEB  ▼.  MAZWEZJi. 

Notice  of  Appeal  Most  be  Senred  on  every  adverse  party  inter- 
ested in  the  judgment. 

Approved  in  Ford  v.  Cannon,  5  Cal.  App.  188,  89  Pac.  1072,  in 
action  to  recover  money  held  in  trust,  where  one  of  the  defendants 
joined  with  plaintiff  in  requesting  appointment  of  receiver,  he  was 
entitled  to  notice  of  appeal  from  order  appointing  receiver;  Porter 
V.  Lassen  County  Land  etc.  Co.  (Cal.),  55  Pac.  395,  defendant,  who 
was  adjudged  by  decree  of  foreclosure  to  hold  a  second  mortgage, 
was   entitled   to   notice   of   appeal   from   such    decree. 

Distinguished  in  Manniz  v.  Tryon,  152  Cal.  37,  91  Pac.  986,  in 
action  to  enforce  mechanic's  lien,  where  personal  judgment  was 
rendered  against  contractor,  and  lien  on  lot  of  owner  was  decreed, 
on  appeal  by  owner  contractor  was  not  an  adverse  party. 

103  CaL  69-71,  42  Am.  St  Bep.  98,  86  Pac.  1084,  SAN  FBANOISOO 
▼.  ANDEBSON. 

Seat  in  Stock  Exchange  Board  is  not  taxable  property. 

Approved  in  Baltimore  City  v.  Johnson,  96  Md.  739,  54  Atl.  647, 
61  L.  B.  A.  568,  seat  in  Baltimore  Stock  Exchange  was  not  subject 
to  taxation. 

Seat  in  Stock  Exchange  can  Only  be  Transferred  subject,  to  rules 
of   association. 

Approved  in  Shannon  v.  Cheney,  156  Cal.  570,  105  Pac.  590,  assign- 
ment of  seat  to  secure  debt  due  from  owner  gave  assignee  no 
greater  rights  than  assignor  had. 

103  CaL  75-78,  36  Pac.  1034,  DOWLXNG  v.  OONNIFF. 

Failure  to  Appeal  to  Board  of  Superviaon  to  correct  error  in 
amount  of  assessment  for  street  work  operates  as  waiver  of  error. 

Approved  in  Bates  v.  Hadamson,  2  Cal.  App.  577,  84  Pac.  53,  in 
proceeding  to  enforce  assessment  against  lots,  defendants  were  not 
entitled  to  assert  objection  that  assessment  was  excessive. 

103  Cal.  79-85,  36  Pac.  1037,  FBASBB  ▼.  SAN  FBANCI8C0  BBIDOB 
CO. 

Moral  Obligation  Besting  on  Master, to  Care  for  injured  employee 
is  sufficient  consideration  for  legal  obligation  to  pay  charges  for 
such  care. 
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Approve^  in  Scott  ▼.  Monte  Cristo  Oil  etc.  Co.,  15  Gal.  App.  458, 
115  Pac.  06,  fact  that  employee  was  not  performing  duties  of  his 
employment  when  injured  did  not  prevent  recoTery  from  employer 
for   physician's    services. 

103  Oal.  85-89,  42  Am.  St  Bep.  99,  36  Pac.  1039,  AlaLEK  ▼.  POCK- 

WXTZ. 

Purchaser  htm  Bl|^t  to  Insist  upon  Strict  compliance  with  terms 
of   contract. 

Approved  in  Goodwine  v.  Kelley,  33  Ind.  App.  62,  70  N.  E.  834, 
in  action  for  specific  performance,  complaint  was  insui&cient  for 
want  of  averments  showing  stipulations  of  contract  were  complied 
with. 

What  Constltates  "Satisfactory  Title"  within  requirement  of  agree- 
ment relating  to  land.    See  note,  '18  L.  B.  A.  (n.  s.)  746. 

103  OaL  89-90,  86  Pac.  1009,  SHANAHAN  ▼.  TOMLINSON. 

Prior  Possession  Alone  as  Against  Mere  Intmder  is  suficient  to 
support  action  of  ejectment. 

Approved  in  Stephens  v.  Hambleton  (Cal.),  47  Pac.  52,  upholding 
denial  of  motion  for  nonsuit  where  parties  buying  property  took 
bond  for  a  deed  under  which  they  held  possession  for  two  years 
before  being  ousted. 

103  OaL  91-94,  36  Pac.  1080,  PIEBCE  ▼.  WILLIS. 

That  tiie  Judgment  is  not  Supported  by  the  findings  is  not  a 
ground   for   new   trial. 

Approved  in  Helfrich  ▼.  Bomer,  16  Cal.  App.  436,  118  Pac.  459, 
applying  rule  in  action  on  notes  where  court  found  another  action 
was  pending  involving  same  subject  matter,  but  gave  judgment  for 
plaintiff  nevertheless. 

103  Cal.  94r-97,  87  Pac.  142,  M0BBI80N  v.  STONE. 

Where  SpiBclal  Verdict  of  Jnry  is  adopted  by  the  court,  it  takes 
the  place  of  findings  by  the  court. 

Approved  in  Hoyt  v.  Hart,  149  Cal.  729,  87  Pac.  572,  in  soit  to 
restrain  interference  with  waters  of  irrigation  ditch,  adoption  by 
court  of  verdict  on  issue  as  to  trespass  obviated  necessity  for  find- 
ing on  that  issue. 

103  Oal.  97-104,  37  Pac.  189,  DIMONB  ▼.  SANDERSON. 

Presumption  of  Unfairness  Does  not  Exist  in  transactions  between 
husband  and  wife. 

Approved  in  Tordi  v.  Tordi,  6  Cal.  App.  25,  91  Pac.  350,  applying 
rule  in  action  by  widow  to  set  aside  deed  executed  to  her  husband 
in  his  lifetime  of  property  he  had  previously  conveyed  to  her. 

103  OaL   104-108,  37  Pac.   195,  WAGNER  T.  HANSEN. 

Substantial  Compliance  With  Statute  is  necessary  to  support  lien 
for  labor   performed    or   materials    furnished. 

Approved  in  Union  Lumber  Co.  v.  Simon,  150  Cal.  757,  89  Pac 
1079,  in  action  for  enforcement  of  lien,  description  of  property  con- 
tained in  notice  of  lien  satisfied  the  statutory  requirement;  Davis 
V.   Treacy,   8   Cal.   App.   396,   97   Pac.    78,    complaint    to    foreclose 
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laborer's  lien  which  failed  to  show  claim  of  lien  filed  with  recorder 
contained  anything  save  description  of  property  did  not  state  canse 
of  action;  Porteous  Decorative  Co.  v.  Fee,  29  Nev.  380,  91  Pac.  136, 
claim  of  lien  which  simply  set  forth  item:  "Outside'  work  on  house 
and  painting  of  inside  blinds,  $190,"  was  not  sufficient  to  support  a 
lien. 

Untnie  Statements  in  Claiiii  of  Lien  invalidates  the    lien. 

Approved  in  Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  299,  111  Pac. 
764,  defect  in  notice  of  lien  which  does  not  mislead  owner  to  his 
injury  is  not  material;  Hogan  v.  Bigler,  8  Cal.  App.  73,  96  Pac.  97, 
notice  of  lien  showing  materials  were  furnished  to  a  particular  person 
when  in  fact  they  were  sold  to  another  was  more  objectionable  than 
if  claim  of  lien  had  contained  no  statement  in  that  regard;  Star  Mill 
&  Lumber  Co.  v.  Porter,  4  Cal.  App.  475,  88  Pac.  499,  incorrect 
statement  in  notice  as  to  terms  of  contract  was  not  material;  Nof- 
ziger  Bros.  Lumber  Co.  v.  Shaffer,  2  Cal.  App.  220,  83  Pac.  285,  notice 
of  lien  which  did  not  set  out  terms  of  contract  correctly  was  untrue 
in  essential  particulars. 

Where  Obntract  Proven  is  not  Contract  Alleged,  the  variance  is 
fatal. 

Approved  in  Star  Mill  etc.  Co.  v.  Porter,  4  Cal.  App.  474,  88  Pac. 
499,  doctrine  of  variance  has  no  application  to  notice  of  lien;  Lucas 
V.  Bea  (Cal.  App.),  101  Pac.  539,  discussing  question  of  variance 
between  complaint  in  mechanic's  lien  case  and  contract  as  proved; 
Jones  V.  Shuey  ^Cal.),  40  Pac.  18,  applying  rule  where  notice  of 
mechanic's  lien  and  complaint  to  foreclose  lien  alleged  contract  to 
pay  three  dollars  and  one-half  per  day,  while  proof  showed  contract 
to  pay  reasonable  value,  and  such  value  was  two  dollars  and  eighty- 
four  cents  per  day. 

103  Cal.  111-117,  37  Pac.  102,  WESTEBK  GBANITE  ETC.  CO.  ▼• 


Erection  of  Structure  on  One's  Own  Land  which  interferes  with 
light  and  air  of  neighbor  is  not  unlawful. 

Approved  in  Anthony  Wilkinson  Livestock  Co.  v.  Mcllquam,  14 
Wyo.  224,  83  Pac.  368,  3  L.  B.  A.  (n.  s.)  733,  reaffirming  rule. 

Iiiabllity  for  Malicious  Erection  of  Fence.  See  note,  40  L.  B.  A. 
181. 

Iiegislatnre  may  Regulate  Height  of  division  fences  and  partition 
walls  in  cities  and  towns. 

Approved  in  Horan  v.  Byrnes,  72  N.  H.  96,  101  Am.  St.  Bep.  670, 
54  Atl.  946,  62  L.  B.  A.  602,  upholding  Public  Statutes  of  1901, 
chapter  143,  sections  28-30,  declaring  any  fence  unnecessarily  exceed- 
ing five  feet  in  height  to  be  a  private  nuisance. 

Distinguished  in  St.  Louis  Gunning  etc.  Co.  v.  St.  Louis,  235  Mo. 
151,  173,  137  S.  W.  944,  951,  enactment  of  ordinance  regulating  bill- 
boards was  within  legislative  power  of  town. 

Duty  and  Inability  of  Land  Owners  to  adjoining  proprietors.  See 
note,  123  Am.  St.  Bep.  573. 

103  Cal.  121-123,  37  Pac.  143,  BBODEB  v.  SUPEBIOB  COUBT. 

WMle  Canse  Remains  Undecided,  Trial  Court  is  not  concluded  by 
any  ruling  it  may  have  made. 
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Approved  in  Noel  y.  Smith,  2  Cal.  App.  160,  83  Pae.  168,  constraing 
Constitutioiii  article  VI,  section  14,  providing  that  judgment  of  dls- 
triet  court  of  appeal  if  not  conclusive  on  rights  of  parties  until 
expiration  of  thirtj  days  after  judgment. 

103  OaL  124,  87  Pac.  191,  BBODEB  t.  SUPEBIOB  OOUBT. 

Prohibition  will  not  Lie  where  aggrieved  party  has  a  plain,  speedy, 
and  adequate  remedy  by  appeal. 

Approved  in  Bamberger  v.  Police  Court,  12  Cal.  App.  155,  106 
Pae.  895,  upholding  denial  of  application  for  writ  where  judgment 
sought  in  police  court  was  ordinary  money  judgment  for  goods  sold. 

103  Oal.  125-132,  37  Pac.  211,  BUOOLES  ▼.  SUPEBIOB  OOUBT. 

Appeal  from  Order  Directing  Payment  of  money  deprives  lower 
court  of  all  power  to  enforce  order  appealed  from. 

Approved  in  McAneny  v.  Superior  Court,  150  ,Cal.  8,  87  Pac.  1021, 
filing  of  undertaking  to  stay  proceedings  on  appeal  from  alimony 
order,  operated  as  a  supersedeas. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  947. 

103  Oal.  132-143,  37  Pac.  196,  HABT  ▼.  OABNALL-HOPKINS  00. 

Opinion  not  Ooncnrred  in  by  Majority  of  court  cannot  be  regarded 
as  authoritative. 

Reaffirmed  in  Dungan  v.  Clark,  159  Cal.  32,  112  Pac.  719. 

Jurisdiction  of  Superior  Oonrt  cannot  be  Attacked  after  voluntary 
appearance  and  submission  of  controversy  to  that  court. 

Approved  in  Riverside  Heights  etc.  Co.  v.  Trust  Co.,  148  Cal.  469, 
83  Pac.  1008,  where  parties  had  stipulated  to  submit  for  decision 
particular  question  arising  out  of  cross- com  plaint,  court's  jurisdiction 
could  not  be  assailed;  Stehlin  v.  Superior  Court,  12  Cal.  App.  423, 
107  Pac.  568,  denying  application  for  writ  of  review  to  annul  judg- 
ment of  superior  court  given  on  appeal  from  justice's  court  where 
parties  consented  to  trial  de  novo  in  superior  court. 

Superior  Oonrt  has  Original  and  Supreme  Oonrt  appellate  jurisdic- 
tion where  issue  of  title  and  possession  of  real  property  is  only  inci- 
dentally involved. 

Approved  in  Hammer  ▼.  Garrett,  15  Idaho,  664,  665,  99  Pac.  126, 
where  gravamen  of  action  in  justice's  court  was  failure  to  make 
warranty  deed  as  agreed  and  damages  flowing  therefrom,  allegations 
as  to  title  were  of  no  consequence;  Legum  v.  Blank,  105  Md.  133,  65 
Atl.  1074,  justice  of  the  peace  has  no  jurisdiction  of  action  involving 
question  as  to  whether  ground  rents  mentioned  in  agreement  of  sale 
were  original  or  subground  rents. 

Distinguished  in  Oregon  Short  Line  B.  Co.  v.  District  Court,  30 
Utah,  378,  85  Pac.  363,  in  action  before  justice  of  the  peace  against 
railroad  for  killing  plaintiff's  horse,  denial  of  allegations  of  com- 
plaint did  not  necessarily  raise  issue  as  to  title  or  possession  of  real 
property. 

103  Cal.  153-156,  37  Pac.  144,  WABBEN  ▼.  McGIIiL. 

Affidavit  to  Creditor's  Claim  is  Sufficient  if  statute  be  substantially 
complied  with. 

Approved  in  Empire  State  Min.  Co.  v.  Mitchell,  29  Mont.  59,  74 
Pac.  81,  affidavit  to  claim  of  corporation  made  by  one  of  claimant's 
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attorneyi,  stating  none  of  claimant's  officers  except  its  attorneys  re- 
side in  the  county,  was  sufficient  to  satisfy  the  statute. 

Statement  of  Claims  Against  Estates  of  decedents.  See  notes,  130 
Am.  St.  Rep.  321,  323;  5  Cof.  Prob.  307,  309. 

Prior  Attempt  to  Present  Claim  against  an  estate  is  no  estoppel 
to  a  second  presentation  within  proper  time. 
I  Reaffirmed  in   Patrick   v.   Austin,   20   N.   D.   267,   127   N.   W.   Ill, 

Miscellaneous.— Cited  in  Dalzell  v.  McGill  (CaL),  37  Pac.  145. 

lOS  Cal.  157-162,  87  Pac.  199,  BiABTIN  ▼.  EDE. 

When  Broker  Earns  Commission.    See  note,  139  Am.  St.  Rep.  256. 

Real  Estate  Broker's  Commissions  as  Affected  by  negligence,  fraud, 
or  default  of  principal  and  defective  title.  See  note,  43  L.  R.  A.  610, 
612,  614. 

Performance  "by  Beal  Estate  Broker  of  contract  to  And  purchaser 
or  effect  exchange.    See  note,  44  L.  R.  A.  620. 

Broker's  Bigbt  to  Commission  on  Failure  of  employer's  title.  See 
note,  3  L.  R.  A.  (n.  s.)  577. 

103  Cal.  163-169,  37  Pac.  147,  BENSON  ▼.  SHOTWELL. 

Wliere  a  Witness  is  Shown  to  be  Out  of  jurisdiction  of  the  court, 
his  testimony  taken  on  a  former  trial  is  admissible. 

Approved  in  McGovem  v.  Hays,  75  Vt.  Ill,  53  Atl.  32S,  no  show- 
ing of  diligent  search  to  ascertain  whereabouts  of  such  witness  is 
necessary  to  make  his  testimony  admissible. 

Admissibility  of  Evidence  Given  in  Former  Trial  in  civil  ease.  See 
note,  91  Am.  St.  Rep.  195. 

Provisions  of  Written  Contract  cannot  be  Altered  by  an  unexecuted 
oral  agreement. 

Approved  in  Cughan  v.  Larson,  13  N.  D.  379,  100  N.  W.  1090, 
upholding  rule  where  modification  of  contract  for  sale  of  real  estate 
pertained  only  to  the  performance  of  the  contract.         ' 

Where  Facts  on  Second  Appeal  are  Same  as  on  former  appeal,  de- 
cision on  former  appeal  is  law,  of  the  case. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  Enoch,  79  Ark.  479,  96  S.  W. 
394,  in  action  on  policy,  judgment  of  supreme  court  remanding  cause 
on  ground  policy  was  void  for  breach  of  condition  and  facts  did 
not  show  waiver  thereof  was  not '  res  adjudicata  as  to  waiver  on 
retrial. 

103  Cal.  174-178,  37  Pac  339,  BTAN  ▼.  ALTSCHUIi. 

Street  Assessment  cannot  Become  a  Lien  without  substantial  com- 
pliance with  statute. 

Approved  in  Bates  v.  Hadamson,  2  Cal.  App.  578,  84  Pac.  53, 
assessment  in  this  case  was  not  void  upon  its  face. 

Where  Assessment  is  Void  on  Its  Face,  no  appeal  to  board  of  super- 
visors is  necessary  for  its  correction. 

Approved  in  Pacific  Paving  Co.  v.  Veiso,  12  Cal.  App.  368,  107 
Pac.  593,  applying  rule  where  lots  were  assessed  for  improvements 
for  which  the  board  had  no  power  to  assess  under  any  circum- 
stances; Beckett  v.  Morse,  4  Cal.  App.  234,  87  Pac.  410,  assessment 
of  lot  fronting  on  improvement  for  more  than  its  proper  proportion 
of  cost  of  work  was  waived  by  failure  to  appeal  to  city  council. 
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Superiority  of  Lien  of  Ziocal  AMeaament  over  prior  lien.  See  note, 
85  L.  R.  A.  375. 

Oharglng  Ezpenae  of  Grading  for  Sidewalk  upon  abutting  owner. 
See  note,  28  L.  Rw  A.  496. 

103  CaL  17S-187,  37  Pac.  216,  TAYLOR  t.  KELLEY. 

No  Trust  Arises  Under  Verbal  Agreement  in  respect  to  purchase 
of  land  in  absence  of  fraud  or  mistake. 

Approved  in  Gushing  ▼.  Heuston,  53  Wash.  388,  102  Pac.  33,  where 
one  who  orally  agreed,  but  without  consideration,  to  purchase  land 
for  himself  and  others,  took  title  in  his  own  name,  no  trust  arose 
in  favor  of  the  others. 

Finding  of  Trial  Court  will  not  be  Disturbed  if  record  shows  anj 
evidence  to  support  it. 

Reaffirmed  in  Showers  v.  Zanone  (Cal.  App.),  85  Pac.  858. 

103  CaL  187-103,  37  Pac.  213,  VALLENS  v.  TILLMANK. 

Failure  of  Vendor  to  Deliver  Articlee  of  the  quality  and  character 
stipulated  does  not  justify  vendee  in  abrogating  contract  of  purchase. 

Distinguished  in  Bobrick  Chem.  Co.  v.  Prest.-O^Lite  Co.,  160  CaL 
214,  116  Pac.  749,  where  buyer  of  certain  number  of  sets  of  an  appli- 
ance manufactured  by  seller  found,  on  receipt  of  an  installment, 
V  appliance  would  not  accomplish  purpose  contemplated,  he  could  refuse 
to  go  on  with  contract. 

103  Cal.   198-200,   42  Am.   St.  Rep.   102,  37  Pac.   207,   PEOPLE  ▼. 
STOKES. 

Miscondnct  of  Joron  will  be  Presumed  to  be  injurious  unless  con- 
trary appears. 

Approved  in  People  t.  Wong  Loung,  159  Oal.  526,  529,  114  Pac. 
832,  833,  juror's  misconduct  in  listening  to  reading  of  damaging  news- 
paper article  out  of  court  was  prejudicial  to  defendant;  People  v. 
Feld,  149  Cal.  478,  86  Pac.  1105,  evidence  failed  to  show  that  the 
objectionable  newspaper  articles  were  read  by  the  jurors  during 
the  trial;  People  v.  White,  5  Cal.  App.  341,  90  Pac.  477,  where  jury 
erroneously  viewed  premises  where  crime  was  committed  in  absence 
of  judge,  such  error  was  corrected  by  another  view  taken  in  presence 
of  judge  without  objection;  United  States  v.  Marino,  159  Fed.  772, 
denying  a  new  trial  where  one  accused  of  using  the  mails  to  carry 
out  scheme  to  defraud  did  not  insist  upon  withdrawal  .of  juror  after 
examination  as  to  whether  he  had  read  certain  newspaper  articles; 
State  V.  Caine,  134  Iowa,  156,  111  N.  W.  446,  upholding  rule  where 
members  of  jury  during  progress  of  trial  read  loeal  newspapers  con- 
taining accounts  thereof;  dissenting  opinion  in  State  v.  Williams,  96 
Minn.  377,  105  N.  W.  275,  majority  holding  that  the  reading  by  some 
of  the  jurors  of  certain  newspaper  articles  with  reference  to  defendant 
and  his  trial  was  not  prejudicial  error. 

Misconduct  of  Jurors,  Other  Than  Tbeir  S^aration,  for  which  ver- 
dict may  be  set  aside.     See  note,  ^34  Am.  St.  B^p.  1056. 

Where  Misconduct  is  Admitted,  Juron  cannot  be  heard  to  deny  its 
prejudicial  influence. 

Approved  in  Kimic  ▼.  San  Jose-Los  Gates  etc.  Ry.  Co.,  156  Cal. 
897,  104  Pac.  994,  counter-affidavits  of  jurors  denying  prejudicial  in- 
fluence on  their  minds  by  alleged  misconduct  were  inadmissible;  State 
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V.  Strodexnier,  41  Wash.  162,  111  Am.  St.  Rep.  1012,  83  Pac.  22, 
upholding  rule  where,  in  order  to  avoid  misconduct  of  one  juror,  the 
others  made  affidavit  that  such  juror  was  last  to  consent  to  verdict 
of  guilty. 

N^ly  Created  County  has  Jurisdiction  of  one  charged  with  crim- 
inal act  committed  prior  to  its  creation  within  its  boundary  lines. 

Approved  in  Pope  v.  State,  124  6a.  810,  110  Am.'  St.  Bep.  197, 
53  S.  E.  387,  where  county  was  divided,  one  on  trial  in  original 
county  for  crime  committed  within  territory  of  new  county  is  entitled 
to  have  case  transferred  to  new  county  on  making  timely  objection. 

103  Cal.  200-204,  37  Pac.  222,  PEOPLE  y.  LEONABD. 

If  Forged  Instrument  be  Valid  on  Its  Face,  it  is  not  necessary  to 
plead  how  instrument  could  result  in  fraud. 

Approved  in  People  v.  McPherson,  6  Gal.  App.  269,  91  Pac.  1099, 
upholding  information  charging  forgery  of  a  deed,  which  did  not 
show  how  person  alleged  to  be  injured  could  be  affected  by  the  forgery. 

103  CaL  204-207,  37  Pac.  218,  EDWABDS  ▼.  HELXJNGS. 

In  Order  to  Justify  Vacation  of  default  judgment  party  aggrieved 
must  s^ow  excusable  neglect. 

Approved  in  Victor  Power  ft  Mining  CV).  v.  Cole,  11  Cal.  App. 
502,  105  Pac.  760,  where  a  prior  default  judgment  had  been  vacated, 
court  was  warranted  in  refusing  to  vacate  a  second  default. 

Negligence  or  InadYertence  of  Attorney  as  ground  for  relief  from 
judgment.    See  note,  80  Am.  St.  Bep.  205. 

Provision  That  Clerk  Shall  Enter  judgment  "immediately"  after 
entering  default  ia  merely  directory  and  is  for  benefit  of  party  ob- 
taining judgment. 

Approved  in  Bitter  v.  Braash,  11  Cal.  App.  261,  104  Pac.  593,  un- 
successful party  cannot  invoke  failure  to  enter  default  for  purpose 
of  annulling  judgment;  Hull  t.  Justice's  Court,  5  Cal.  App.  137,  89 
Pac.  871,  delay  of  eight  years  in  entering  judgment  by  default  in 
justice's  court  after  return  of  service  of  summons  did  not  devest  court 
of  jurisdiction. 

Entry  or  Record  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  622. 

Statute  of  Limitations  npon  a  Judgment  runs  from  time  of  its 
entry. 

Approved  in  Feeney  v.  Hinckley  (Cal.),  64  Pac.  409,  in  action  on 
judgment  brought  more  than  five  years  after  its  entry,  no  recovery 
could  be  had. 

Effect  of  Statute  of  Limitations  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Bep.  73. 

103  Cal.  208-212,  87  Pac.  220,  SPEKCE  ▼.  SCHULTZ. 

One  Causing  TJnlawfnl  Obstruction  of  highway  amounting  to  a 
nuisance  is  liable  for  injury  caused  thereby. 

Approved  in  Stockton  Automobile  Co.  v.  Confer,  154  C^L  405,  97 
Pac.  883,  in  action  for  damages  to  automobile  where  obstruction  in 
highway  was  under  license  and  by  authority,  person  responsible  was 
only  chargeable  with  ordinary  care;  Anderson  v.  Feutsch,  31  Nev.  506, 
103  Pac.  1014,  in  action  for  injuries  caused  by  falling  into  excavation 
in  sidewalk,  person  making  excavation  could  not  shift  responsibility 
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to  independent  contractor;  Thomas  y.  Harrington,  72  N.  H.  48',  54 
Atl.  287,  65  L.  B.  A.  742,  owners  of  house,  who  contracted  with  one 
to  pat  water-pipe  from  road  six  feet  under  ground,  were  liable  for 
injury  to  one  who  drove  into  the  unguarded  trench. 

Liability  for  Acts  of  Independent  Contractor  where  injury  is  direct 
result  of  work  contracted  for.    See  note,  65  L.  B.  A.  752. 

Liability  for  Acta  of  Independent  Contractor  where  injuries  result 
from  nonperformance  of  absolute  duties  of  employer.  See  note,  66 
L.  B.  A.  124. 

103  CaL  213-214,  37  Pac.  230,  WTMAN  v.  MOOBE. 

A  Party  in  Pari  Delicto  to  an  Illegal  Contract  cannot  maintain  an 
action  thereon. 

Approved  in  Hobson  v.  Pacific  States  Mercantile  Co.,  5  CaL  App. 
102,  89  Pac.  860,  applying  rule  where  both  parties  to  contract  re- 
garded it  as  illegaL 

103  Cal.  215-222,  37  Pac.  326,  410,  VALENTINE  ▼.  SLOSa 
Statute  of  Limitations  Does  not  Begin  to  Bon  against  confirmee  of 

a  Mexican  grant  until  patent  has  been  issued. 

Beaffirmed  in  Adams  v.  Hopkins  (CaL),  69  Pac.  230. 
Miscellaneous. — Cited  in  Valentine  v.  Sloss  (CaL),  37  Pac.  329,  and 

Lyford  v.  Dulip  (CaL),  51  Pac.  1099. 

103  CaL  223-233,  37  Pac.  203,  26  L.  S.  A.  659,  PEOPLE  ▼.  MABIN 
COUNTY. 

Where  Bight  of  Public  is  Acquired  by  user,  boundaries  of  road  are 
ascertained  by  reference  to  user. 

Approved  in  Cordano  v.  Wright,  1€9  Cal.  621,  115  Pac.  232,  if 
right  of  public  over  a  road  with  gates  is  derived  from  user  alone, 
6uch  use  would  not  authorize  removal  of  gates. 

State  Holds  the  Easement  in  All  Highways  in  trust  for  the  people, 
to  enable  them  to  pass  and  repass  at  will. 

Approved  in  Long  v.  Wilson,  119  Iowa,  272,  97  Am.  St.  Bep.  315, 
93  N.  W.  284,  abutting  owner  having  interest  in  street  distinct  from 
that  of  other  citizens  was  not  bound  by  judgment  against  city  lessen- 
ing width  of  street. 

Authority  Over  Highways  Lying  Outside  of  municipalities  is  vested 
in  board  of  supervisors  of  county. 

Approved  in  Potter  v.  Santa  Barbara,  160  CaL  354,  116  Pac.  1103, 
applying  rule  in  construing  "Permanent  Boad  Division  Act"  and 
section  2773  of  the  Political  Code,  as  providing  alternative  method 
for  road  construction  which  should  operate  on  highways  not  within 
municipal  corporations. 

To  Constitute  a  Valid  Dedication  of  Land  for  public  highway,  in- 
tent of  donor  must  be  clear. 

Approved  in  Smith  v.  Glenn  (CaL),  62  Pac.  133,  where  survey 
and  map  of  land  showed  strip  for  road,  but  evidence  showed  same 
were  merely  made  that  map  might  be  referred  to  in  making  con- 
veyances, there  was  no  dedication  of  strip  as  highway;  Silva  v. 
Spangler  (C'aL),  43  Pac.  619,  strip  of  land  granted  by  owner  to  other 
land  owners  to  enable  them  to  reach  highway,  which  was  used  by 
others  without  objection,  never  became  public  highway;  Northport 
etc.  Campmeeting  Assn.  v.  Andrews,  104  Me.  348,  71  Atl.  1029,  20 
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L.  B.  A.  (n.  0.)  976,  evidence  established  complete  dedication  of 
locus  to  the  use  o*f  the  public  and  adjoining  lot  owners  as  a  park. 

Diflcontinuance  or  Vacation  of  Highway  by  acts  of  authorities.  See 
note,  26  U  Bw  A.  821. 

MnniciiMd  Liability  for  Dofective  Plan  of  street  construction.  See 
note,  67  L.  B.  A.  257. 

103  OaL  236-238,  37  Fac.  149,  BOWEN  ▼.  WENDT. 

No  liapse  of  Time  can  Legalize  a  Public  NuiBance  amounting  to 
an  obstruction  of  a  public  right. 

Approved  in  Kern  Island  etc.  Go.  y.  Bakersfield,  151  Cal.  407,  90 
Pac.  1053,  user  for  eleven  years  of  ditch  in  public  highway  without 
objection  from  public  authorities  created  no  prescriptive  right  in 
favor  of  owner  to  continue  to  maintain  same;  Donahue  v.  Stockton 
Gas  etc.  Co.,  6  Cal.  App.  281,  92  Pac.  198,  where  action  did  not 
affirmatively  appear  to  be  barred,  determination  of  question  whether 
public  nuisance  amounted  to  an  actual  obstruction  of  a  public  right 
was  unnecessary. 

PrescriptiTe  Bight  to  Maintain  Public  Nniaance.  See  note,  53  L. 
B.  A.  891,  893,  896. 

PreicriptiTe  Bight  to  Pollute  Stream.  See  note,  25  L.  B.  A.  (n.  s.) 
590. 

Validity  of  Statute  Prohibiting  Pollution  of  Water,  for  protection 
of  fisheries.     See  note,  1  L.  B.  A.  (n.  s.)  752. 

103  Oal.  239-241,  37  Pac.  162,  HOUGHTON  ▼.  TBUltfBO. 

Bill  of  Exceptions  Prepared  on  Motion  for  new  trial  by  a  defendant 
who  does  not  appeal  cannot  be  used  on  appeal  by  a  codefendant. 

Beaffirmed  in  In  re  Burton,  5  Cof.  Prob.  239. 

103  Cal.  242-246,  42  Am.  St  Bep.  108,  37  Pac.  153,  PEOPLE  ▼.  HABT- 
llAK. 

A  Defendant  Accoaed  of  Crime  hae  a  constitutional  right  to  a 
public  trial. 

Approved  in  State  v.  Dreany,  65  Kan.  296,  69  Pac.  183,  in  prosecu- 
tion for  criminal  conspiracy  in  restraint  of  trade,  refusal  of  court  to 
permit  private  stenographer  of  counsel  for  defendant  to  take  notes 
in  open  court  was  error;  State  v.  Callahan,  100  Minn.  68,  110  N.  W. 
345,  in  prosecution  for  rape,  where  prosecutrix  was  seriously  em- 
barrassed by  presence  of  spectators,  order  temporarily  clearing  court- 
^room  of  public  was  not  prejudicial  error;  State  v.  Osborne,  54  Or.  293. 
297,  103  Pac.  64,  in  prosecution  of  assault  with  intent  to  commit 
rape,  exclusion  of  public  from  courtroom  was  error. 

Bight  to  Public  TriaL    See  note,  116  Am.  St.  Bep.  741. 

Bight  to  Exclude  Public  I>uring  Criminal  TriaL  See  note,  9  L.  B. 
A.  (n.  B.)  277. 

103  Cal.  251-252,  37  Pac.  146,  TOULOUSE  ▼.  PABE. 

The  Question  Presented  on  a  Motion  for  a  Koniniit  is  a  question  of 
law. 

Approved  in  Smith  v.  Superior'  Court,  2  CsA,  App.  531,  84  Pac.  55, 
upholding  refusal  of  superior  court  to  grant  trial  de  novo  on  appeal 
from  justice's  judgment  granting  a  nonsuit,  though  appeal  was  taken 
on  questions  of  both  law  and  fact. 
II  0«1.  Notes— 66 
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Nonsuit  may  be  Properly  Granted  on  Motion  after  .evidence  for  both 
Bides  is  closed. 

Approved  in  Saul  t.  Moscone,  16  Cal.  App.  510,  118  Pac.  454,  judg- 
ment must  be  regarded  as  a  final  decision  where  no  motion  was  made 
for  judgment  of  dismissal  upon  the  ground  that  plaintiff  had  failed 
to  prove  a  sufficient  ease. 

103  OaL  252-254,  37  Pac.  146,  STEVENS  ▼.  SAK  FRANOISCO  ft 
NOBTH  PAO.  B.  B.  CO. 

Costs  Should  be  Imposed  upon  Executor  individually,  leaving  him 
to  seek  allowance  therefor  from  probate  court. 

Approved  in  Meyer  v.  O'Bourke,  150  Ckl.  178,  88  Pac.  707,  in  ac- 
tion to  quiet  title  against  executor,  court  had  discretion  to  award 
costs  against  him  personally  without  finding  of  mismanagement;  Mc- 
Carthy V.  Speed,  16  S.  D.  590,  M  N.  W.  413,  in  action  against  exec- 
utor, where  costs  were  not  by  the  judgment  charged  upon  the  estate, 
executor  was  personally  liable  therefor. 

103  CaL  255-258,  42  Am.  St.  Bep.  Ill,  37  Pac.  151,  WILSON  v. 
STUMP. 

Performance  of  Service  Without  Knowledge  of  offer  of  reward  bars 
recovery. 

Approved  in  Smith  ▼.  Vernon  County,  188  Mo.  513,  107  Am.  St. 
Bep.  324,  87  S.  W.  953,  70  L.  B.  A.  50,  one  who  apprehended  murderer 
before  offer  of  reward,  and  put  him  in  the  hands  of  justice  without 
knowledge  of  offer,  was  not  entitled  to  reward. 

Bight  to  Oo  Behind  Judgment  Against  County  or  municipality  on 
mandamus  to  enforce.    See  note,  9  L.  B.  A.  (n.  s.)  1057. 

103  Cal.  25&<264,  37  Pac.  149,  UVINGhSTON  v.  KODIAE  PAOKINO 
CO. 

Employer  is  not  Uable  for  Injury  to  Employee  caused  solely  by 
neglect  of  a  fellow-servant. 

Approved  in  Schwind  v.  Flori^ton  Pulp  etc.  Co.,  5  Cal.  App.  203, 
89  Pac.  1068,  reaffirming  rule;  Leishman  v.  Union  Iron  Works,  148 
Cal.  282,  113  Am.  St.  Bep.  243,  83  Pac.  34,  3  L.  B.  A.  (n.  s.)  500, 
applying  rule  when  fellow-servant  through  whom  injury  was  caused 
was  superior  of  employee  injured;  McDonald  v.  California  Timber  Co., 
7  Cal.  App.  378,  94  Pac.  377,  in  absence  of  proof  that  appliance  pro- 
vided by  master  was  unsuitable,  he  was  not  liable  for  negligent 
act  of  fellow-servant  in  using  appliance. 

Distinguished  in  Korander  v.  Penn  Bridge  Co.,  16  CUl.  App.  252, 
116  Pac.  385,  negligence  of  engineer  employed  upon  a  machine  other 
than  that  upon  which  plaintiff  was  employed  when  injured  is  im- 
putable to  the  employer. 

Vice-principalship  Considered  With  Beference  to  superior  rank  of 
negligent  servant.     See  note,  51  L.  B.  A.  537,  607. 

103  Cal.  264-268,  42  Am.  St.  Bep.  114,  85  Pac.  1031,  37  Pac.  203, 

McDowell  ▼.  his  cbeditobs. 

Premises  Used  Primarily  as  a  Place  of  Business  cannot  be  selected 
as  a  homestead. 

Approved  in  Harlan  v.  Schulze,  7  Cal.  App.  292,  2^,  94  Pac.  381, 
382,  incidental  use  of  home  for  purposes  of  prostitution  did  not 
destroy  right  to  homestead. 
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Whether  Homestead  may  Include  HoteL  See  notes,  79  Am.  St.  Rep. 
123;  96  Am.  St.  Rep.  280. 

103  O&l.  268-277,  37  Pac.  232,  C08GB0VE  ▼.  PITICAN. 

Inferences  of  Negligence  cannot  be  Drawn  from  presumption,  but 
must  be  founded  upon  some  fact  legally  established. 

Approved  in  East  Tennessee  etc.  R.  R.  Co.  v.  Lindamood,  111  Tenn. 
473,  78  S.  W.  103,  in  action  by  brakeman  suing  for  injuries,  fact 
that  injury  was  caused  by  brake  latently  defective  raised  no  pre- 
sumption of  employer's  negligence. 

Knowledge  by  Employer  of  Single  Act  of  neglect  by  employee 
does  not  render  former  chargeable  with  neglect  in  retaining  him. 

Approved  im  Southern  Pacific  Co.  v.  Hertzer,  135  Fed.  276,  277,  278, 
280,  68  C.  C.  A.  26,  1  L.  R.  A.  (n.  s.)  288,  in  action  for  injuries,  spe- 
cific acts  of  negligence  or  incompetence,  of  which  master  had  no 
notice,  are  inadmissible  to  prove  incompetence  of  servant  or  negli- 
gence of  master;  Wickland  v.  Sa3'lor  Coal  Co.,  119  Iowa,  338,  93 
N.  W.  306,  applying  rule  in  action  by  miner  for  injuries  received 
in  accident  to  cage,  where  evidence  showed  engineer  in  charge  had 
once  descended  with  great  force. 

Knowledge  as  Element  of  Employer's  Liability.  See  note,  41  L. 
R.  A.  99. 

Duty  of  Master  With  Respect  to  Employment  of  his  servants. 
Uee  note,  48  Ii.  K.  A.  301. 

Liability  of  Master  for  Injuries  to  Servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  R.  A.  714. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  R.  A.  (n.  s.)  757,  759,  770,  771. 

103  Cal.  278-280,  37  Pac.  398,  OBEEKZWEia  ▼.  STBELINGEB. 

It  is  Competent  to  Collaterally  Impeach  the  Record  of  a  judgment 
rendered  in  another  state  by  showing  want  of  jurisdiction. 

Approved  in  Estate  of  Hancock,  156  Cal.  807,  134  Am.  St.  Rep. 
177,  106  Pac.  59,  applying  rule  in  proceeding  to  determine  heirship 
of  second  wife  to  one  deceased,  where  record  in  foreign  court  of  ac- 
tion for  divorce  from  first  wife  showed  want  of  jurisdiction. 

Judgments  of  Courts  of  Other  States.  See  note,  lt}3  Am.  St.  Rep. 
308. 

103  Cal.  280-287,  37  Pac.  186,  BTAN  v.  JACQUES 

In  Absence  of  Special  Demurrer,  that  is  pleaded  with  sufficient 
certainty  which  is  capable  of  being  sufficiently  ascertained  from 
complaint. 

Approved  in  Thomas  v.  Wentworth  Hotel  Co.,  158  Cal.  278,  139 
Anu  St.  Rep.  120,  110  Pac.  943,  in  action  to  enforce  stockholders' 
liability,  averment  in  complaint  as  to  the  total  number  of  shares 
then  "outstanding"  was  sufficient  to  show  total  subscribed  stock,  in 
absence  of  special  demurrer. 

103  Cal.  287-294,  36  Pac.  768,  37  Pac.  392,  MERRILL  ▼.  MFiRRnJi, 
Money  Paid  upon  Contract  which  is  subsequently  rescinded  is  not 

forfeited  in  absence  of  agreement  to  that  effect. 

Approved  in  Pierce  v.  Staub,  78  Conn.  467,  112  Am.  St.  Rep.  163, 

62  Atl.  763,  3  L.  R.  A.  (n.  s.)  7S5,  reaffirming  rule;  Fagan  v.  Hook, 
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134  Iowa,  393,  111  N.  W.  982,  where  agreement  to  exchange  personalty 
for  land  was  rescinded,  owner  of  land  was  liable  for  market  value  of 
personalty  received  and  disposed  of  by  him. 

Bight  of  Vendee  Under  Xtand  Oontract  to  lien  for  aipount  paid 
where  contract  fails  or  is  rescinded.  See  note,  20  L.  B.  A.  (n.  s.) 
181.  . 

Vendor  Who  has  Never  Declined  to  perform  his  contract  does  not 
consent  to  a  rescission. 

Approved  in  Aikman  ▼.  Sanborn  (Cal.),  52  Pac.  730,  vendor,  by 
insisting  that  purchaser  who  has  failed  to  make  paymentiB  as  agreed 
has  forfeited  his  rights  does  not  thereby  rescind  the  contract. 

103  CaL  297-314,  37  Pac.  226,  TAPSCOTT  ▼.  LTON. 

Leave  to  Sue  a  Becelver  will  not  be  refused  in  a  proper  case. 

Approved  in  De  Forrest  v.  Coffey,  154  Cal.  454,  98  Pac.  32,  on  appli- 
cation for  mandate  to  compel  superior  court  judge  to  permit  inde- 
pendent suit  to  be  brought  relative  to  property  in  hands  of  receiver, 
it  was  discretionary  with  court  to  grant  application,  or  compel  inter- 
vention in  suit  in  which  receiver  was  appointed. 

Appellate  Court  la  Jnatiiled  in  refusing  to  notice  alleged  errors  not 
jKiinted  out. 

Approved  in  Hill  v.  Earner,  8  Cal.  App.  68,  96  Pac.  116,  where  error 
was  pointed  out  in  oral  argument,  court  was  not  bound  to  act  upon 
presumption  of  waiver  of  points  not  pointed  out  in  briefs. 

Enforcement  Against  Becelver  of  LiablUtlaB  sounding  in  tort.  See 
note,  120  Am.  St.  Bep.  279. 

Effect  of  Inaolvency  Statates  upon  Mortgage  or  sale  preferring 
creditors.    See  note,  37  L.  B.  A.  466. 

108  OaL  S19-S25,  42  Am.  0t  Bep.  117,  37  Pac  401,  KENDALL  ▼. 
PABSbEBk 

Indorser  ot  Non-negotiable  Instrument  may  show  indorsement  was 
simply  for  purpose  of  transferring  instrument. 

Distinguished  in  Kinsel  v.  Ballou,  151  Cal.  757,  91  Pac.  621,  dis- 
cussing whether,  in  action  against  one  who  indorsed  promissory  note 
"with  recourse,"  oral  evidence  was  admissible  to  show  parties  in- 
tended indorsement  to  be  "without  recourse." 

Agreements  and  Conditions  Destroying  Negotiability.  See  note, 
125  Am.  St.  Bep.  207. 

Liability  of  Indorser  of  Non-negotiable  Instrument  See  note,  97 
Am.  St.  Bep.  989. 

103  Cal.  325-342,  37  Pac.  393,  SHEEHY  Y.  SHINN. 

Presumptions  on  Appeal  are  In  Favor  of  the  Judgment. 

Approved  in  Leonhart  v.  California  Wine  Assn.,  5  Cal.  App.  24,  89 
Pac.  849,  where  bill  of  exceptions  shows  defendant  requested  a  special 
verdict  which  was  refused,  but  falls  to  specify  on  what  issues  it  was 
requested,  no  error  is  shown  in  refusal. 

Contracts  for  the  Purchase  and  Sale  of  stock  on  margin,  to  be  deliv- 
ered at  a  future  day,  are  void. 

Approved  in  Macomber  v.  Conradt  (Cal.),  37  Pac.  902,  reaffirming 
rule;  Pollitz  v.  Wickersham,  150  Cal.  245,  88  Pac.  914,  applying  rule  in 
action  by  stock  brokers  to  recover  moneys  advanced  upon  purchase 
and  sale  of  stock,  where  evidence  warranted  conclusion  purchases  and 
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sales  were  made  upon  margin  to  be  delivered  at  a  future  day  in  viola- 
tion of  the  Constitution;  Hocker  v.  Western  Union  Tel.  Co.,  45  Fla. 
367,  34  So.  M2,  where  intention  was  to  make  actual  sale  of  cotton, 
mere  fact  that  margin  was  deposited  with  broker  did  not  necessarily 
stamp  transaction  as  one  wher#no  goods  were  to  pass;  Conradt  v. 
Lepper,  13  Wyo.  492,  81  Pac.  311,  though  stock  is  purchased  on 
margin,  if  customer  afterward  pays  broker  amount  of  broker's  ad- 
vancements, and  receives  the  certificates  of  stock,  transaction  becomes 
valid  in  its  entirety. 

103  Cal.  342-350,  37  Pac.  406,  ESTATE  OF  FAIR. 

In  Order  to  Justify  Court  in  changing  time  for  payment  of  con- 
tingent legacies,  such  intention  must  clearly  appear  from  will. 

Distinguished  in  Rector  v.  Dalby,  98  Mo.  App.  193,  71  S.  W.  1079, 
where  testator  gave  legatee  an  absolute  interest  in  certain  fund  but 
postponed  payment  thereof  until  she  attained  age  of  thirty,  on  attain- 
ing majority  such  legatee  could  compel  payment  of  the  money. 

103  Cal.  350-352,  37  Pac.  392,  IN  RE  BLYTHE. 

It  is  the  Ihity  of  the  Court  to  Decide  actual  controversies  by  a 
judgment  which  can  be  carried  into  effect. 

Approved  in  Keely  v.  Ophir  Hill  Consol.  Mining  Co.,  100  Fed.  605, 
95  C.  C.  A.  99,  reaffirming  rule. 

Allowance  to  Administrator  for  Interest  on  Disbursements.  See 
note,  5  Cof.  Prob.  396. 

103  Cal.  352-355,  37  Pac.  230,  EX  PARTE  CLARK. 

Witnesses  cannot  be  Compelled  to  Answer  Questions  which  would 
tend  to  incriminate  them. 

Approved  in  In  re  Beer,  17  N.  D.  190,  115  N.  W.  675,  section  9383, 
Revised  Codes  of  1905,  does  not  grant  sufficient  immunity  by  reason 
of  answering  such  questions. 

Constitutional  Guaranty  Against  Self-incrimination,  and  equivalent 
exemption  to  witness.    See  note,  1  L.  R.  A.  (n.  s.)  168. 

Constitutional  Protection  Against  Being  Forced  to  furnish  evidence 
against  one's  self  in  a  civil  case.     See  note,  29  L.  R.  A.  813. 

Admissibility  of  Evidence  Wrongfully  Obtained.  See  note,  136  Am. 
St.  Rep.  149. 

103  Cal.  367-371,  37  Pac.  238,  MERRnJi  ▼.  CIiARK. 

Deed  Purporting  to  Orant  Property  in  fee  simple  conveys  all  after- 
acquired  title. 

Approved  in  Younger  v.  Moore,  155  CaL  773,  103  Pac.  224,  applying 
rule  where  grantor  at  time  of  executing  deed  had  only  a  certain 
undivided  interest,  and  at  same  time  executed  a  declaration  of  trust 
reciting  the  conveyance  of  all  her  right,  title  and  interest  in  the  prop- 
erty. 

103  Cal.  372-374,  37  Pac.  232,  SBflTH  ▼.  WAITE. 

Averment  That  Bill  was  Drawn  or  note  made  sufficiently  alleges 
delivery. 


1 
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Approved  in  Stanton  ▼.  Singleton  (Cal.)f  SH  Pac.  589,  allegation 
that  defendants  "made  and  entered  into"  the  agreement  sufficiently 
imports  delivery. 

103  OaL  377-380,  37  Pac.  179,  STOOttTON  COMBINED  HABVESTEB 
ETO.  W0BK8  Y.  HOUSSE. 

ApplicationB  for  Change  of  Venue  for  the  ConTenlence  of  witnesses 
are  addressed  to  the  sound  legal  discretion  of  the  trial  court. 

Approved  in  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App.  673,  86  Pac. 
509,  fact  that  a  greater  number  of  witnesses  resided  in  countj  to 
which  change  was  requested  than  in  county  in  which  action  was 
brought  did  not  show  an  abuse  of  discretion  in  denying  change. 

103  CaL  384-387,  37  Pac.  484,  EIALTO  lEE.  DI8T.  ▼.  BEANDON. 

In  Condemnation  Proceedings  It  la  Sufllcient  to  show  the  property 
is  necessary  for  the  contemplated  use. 

Approved  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  417, 
109  Pac.  899,  in  proceedings  to  condemn  riparian  rights  for  electric 
light  and  heat  purposes,  allegations  of  complaint  were  sufficient  to 
show  necessity  for  the  taking;  Dallas  v.  Hallock,  44  Or.  254,  75  Pac. 
206,  in  action  by  city  to  condemn  property  for  waterworks  system, 
mere  fact  that  water  could  be  had  from  more  convenient  and  less 
expensive  source  was  no  objection  to  the  action. 

Decree  Conflimlng  Organisation  of  District,  rendered  by  court  hav- 
ing jurisdiction,  is  conclusive  on  the  whole  world. 

Approved  in  Wyman  v.  Searle,  88  Neb.  33,  128  N.  W.  804,  reaffirm- 
ing rule;  Snowies  v.  New  Sweden  etc.  District,  16  Idaho,  250,  101 
Pac.  92,  action  to  recover  back  money  alleged  to  have  been  paid  as 
assessments  was  collateral  attack  upon  judgment  of  confirmation, 
and  such  assessments  were  res  adjudicata. 

XTses  for  Which  Power  of  Eminent  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Bep.  832. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A. 
(n.  s.)  63. 

103  CaL  387-392,  42  Am.  St.  Eep.  121,  37  Pac.  382,  CHIIJ)S  v.  LAN- 
TEBMAK. 

Failnre  to  Appoint  Guardian  Ad  Utem  in  Action  to  which  infant 
is  a  party   does  not  render  the  judgment  void. 

Approved  in  Johnston  v.  Southern  Pacific  Co.,  150  Cal.  539,  540, 
89  Pac.  350,  in  action  by  minor  for  personal  injuries  where  appoint- 
ment of  guardian  ad  litem  was  erroneously  made,  the  error  was  cured 
by  minor's  affirmance  of  all  proceedings  after  attaining  her  majority; 
Skinner  v.  Knickrehm,  10  Cal.  App.  600,  102  Pac.  949,  where  guardian 
ad  litem  was  appointed  to  prosecute  action  against  original  defend- 
ant, he  was  entitled  to  recover  judgment  against  a  corporation  de- 
fendant subsequently  joined  as  a  party  defendant;  Estate  of  Harris, 
3  Cof.  Prob.  7,  questioning  whether  rule  applies  to  a  probate  contest. 

Billa  by  Infanta  to  Impeach  or  Avoid  Decrees.  See  note,  112  Am. 
St.  Bep.  199,  202. 

103  Cal.  397-399,  37  Pac.  38j5,  IN  BE  JONEa 

Affidavit  Imputing  Bias  and  Prejudice  of  judge  as  ground  for 
change  of  venue  is  a  contempt  in  absence  of  statute  authorizing  it. 
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Approved  in  Johnson  v.  State,  87  Ark.  49,  112  S.  W.  145,  18  L.  B.  A. 
(n.  8.)  019,  filing  of  motion  snggesting  disqualification  on  grounds 
which  do  not  reflect  on  integrity  or  impartiality  of  judge  cannot  be 
held  to  be  contempt;  State  v.  District  Court,  33  Mont.  140,  82  Pac. 
789,  disqualification  of  bias  and  prejudice  may  be  invoked  after 
trial  has  been  had  and  while  motion  for  new  trial  is  pending. 

103  OaL  399-404,  37  Pac.  386,  OONBAD  ▼.  ABROWHEAB  HOT 
8PBINCH9I  HOTEL. 

Locaton  and  Appropriatora  of  Water  have  no  rights  antecedent 
to  date  of  their  location. 

Approved  in  McEvoy  v.  Taylor,  56  Wash.  361,  105  Pac.  853, 
nonriparian  owner  could  not  enjoin  natural  and  reasonable  use  of 
water  by  prior  riparian  owner  of  land  on  which  spring  was  situ- 
ated. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  674. 

Miscellaneous. — Cited  in  Conrad  ¥•  Arrowhead  Hot  Springs  Hotel 
Co.    (Cal.),  37  Pac.  388. 

103  CaL  407-108,  37  Pac.  389,  PEOPLE  t.  CHAVEZ. 

Court  l8  Justified  in  Befnsing  to  Qive  Instruction  where  no  evi- 
dence is  before  jury  to  which  it  could  refer. 

Approved  in  People  v.  Fitts,  4  Cal.  App.  435,  91  Pac.  536,  up- 
holding refusal  of  court  to  instruct  jury  that  they  might  find  verdict 
for  simple  assault  under  indictment  for  assault  with  intent  to 
commit  robbery,  where  evidence  justified  verdict  of  guilty  as  charged 
or   acquittal. 

103  Cal.  415-420,  42  Am.  St.  Bep.  125,  37  Pac.  412,  dHEABEB  y. 
PABK  NUBSEBT  CO. 

Measure  of  Damages  for  Breach  of  Warranty  is  difference  at  time 
of  discovering  breach  between  actual  value  and  value  if  warranty 
had  been  complied  with. 

Approved  in  Germain  Fruit  Co.  ▼.  Armsby  Co.,  153  Cal.  590,  96 
Pac  320,  321,  where  place  of  delivery  of  apricots  was  same  as  place 
of  inspection  and  resale,  damages  sued  for  may  all  be  recovered  aa 
general  damages;  Krasilnikoff  v.  Dundon,  8  Cal.  App.  41,  97  Pac. 
174,  in  action  for  damages  for  breach  of  warranty  as  to  efficiency 
of  boilers  sent  to  Siberia,  there  was  no  lack  of  diligence  in  not 
discovering  breach  until  boilers  reached  Siberia;  Waldteufel  v.  Pacific 
Vineyard  Co.,  6  Cal.  App.  628,  92  Pac.  748,  749,  where,  under  agree- 
ment to  pldnt  land  with  certain  vines,  inferior  vines  were  planted, 
instruction  to  award  as  damages  difference  between  value  of  land 
at  time  of  trial  and  value  as  it  would  then  be  if  properly  planted 
was  erroneous;  Griffing  Bros.  Co.  v.  Winfield,  53  Fla.  603,  43  So. 
691,  applying  rule  where  damages  were  claimed  for  breach  of  con- 
tract to  care  for  and  cultivate  fruit  trees  upon  land  for  term  of 
years. 

Measnre  of  Damages  for  Breach  of  warranty.  See  notes,  92  Am. 
St.  Rep.  446;  80  Am.  St.  Rep.  572. 

103  Cal.  421-424,  37  Pac.  408,  TAYLOB  y.  ABBOTT. 

When  Dlyenion  of  Water  has  Been  Completed  before  subsequent 
pre-emptor  acquires  right  in  land,  it  is  superior  to  pre-emptor's  right. 
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Approved  in  Lower  Tule  Biver  Diteb  Co.  ▼.  Angiola  Water  Co., 
149  Cal.  499,  86  Pac.  1082,  one  who  made  cut  in  levee  confining  water 
to  river  and  diverted  water  along  an  excavation  to  his  land  had 
a  good  appropriation  ae  against  sabseqaent  diversion  and  use. 

lAndf  in  PoneHion  of  Another  cannot  be  entered  upon  for  purpose 
of  securing  water  or  completing  attempted  diversion  of  water. 

Distinguished  in  De  Wolfskill  v.  Smith,  5  Cal.  App.  183,  89  Pac. 
1004,  where  notice  of  appropriation  was  posted  and  work  of  diversion 
properly  commenced,  right  to  water  acquired  thereby  was  prior  to 
that  of  locator  of  land  after  posting  of  notice. 

103  Oal.  425-428,  37  Pac.  379,  PEOPLE  ▼.  BOBS. 

To  Constltata  Perjury,  Testimony  must  be   willfully  false. 

Approved  in  People  v.  Wong  Fook  Sam,  146  Cal.*  118,  79  Pac.  850, 
the  word  "false"  as  used  in  Penal  Code,  section  118,  defining  perjury, 
means  false  in  point  of  fact. 

Inunat«rlal  Testimony  ai  Basis  for  Charge  of  subornation  of  per- 
jury.   See  note,  25  L.  B.  A.  (n.  s.)   121. 

103  Cal.  429-431,  37  Pac.  410,  IK  BE  MCLAUGHLIN. 

Guardian  of  One  Who,  as  Sole  Heir  at  law,  is  entitled  to  admin- 
ister estate,  may  be  granted  letters. 

Approved  in  Clough  v.  Borello  (Cal.),  48  Pac.  330,  guardians  of 
minor  heirs  were  entitled  to  letters  of  administration  in  preference 
to  public  administrator. 

103  CaL  431-438,  37  Pac.  621,  CUBBIEB  Y.  HOWES. 

Easement  Acquired  by  Deed  cannot  be  Lost  by  mere  nonuser. 

Beaffirmed  'in  Petitpierre  v.  Maguire,  155  Cal.  250,  100  Pac.  693. 

Easement  Appurtenant  to  an  Estate  Follows  every  part  of  the 
estate. 

Approved  in  Davidson  v.  Ellis,  9  Cal.  App.  147,  98  Pac.  256,  re- 
affirming rule;  Tarpey  v.  Lynch,  155  Cal.  409,  101  Pac.  11,  where  owner 
of  land  to  which  a  water  right  was  appurtenant  sold  a  portion  thereof 
together  with  interest  in  appurtenant  water  right,  easement  was 
appurtenant  to  segregated  portion  though  it  was  necessary  to  carry 
ditch  to  land  sold  over  the  original  estate;  Bollo  v.  Nelson,  34  Utah, 
125,  96  Pac.  266,  26  L.  B.  A.  (n.  s.)  315,  cement  walk  constructed  in 
front  of  six  lots  facing  on  a  cul-de-sac  passed  as  an  easement  appur- 
tenant on  sale  of  such  lots. 

Creation  and  Conveyance  of  Easements  Appartenank  See  note, 
136  Am.  St.  Bep.  695. 

Easements  Created  by  SeTerance  of  Tract  with  apparent  benefit 
existing.    See  note,  26  L.  B.  A.  (n.  s.)  348. 

103  Cal.  438-441,  37  Pac.  411,  WILLIAMS  ▼.  NAFTZOEB. 

Where  Land  Encumbered  by  Mortgage  is  conveyed  subject  thereto, 
grantee  becomes  primarily  liable  to  mortgagee,  and  his  vendor  be- 
comes his  surety. 

Approved  in  Johns  v.  Wilson,  6  Ariz.  132,  53  Pac.  5S5,  in  foreclos- 
ure suit,  mortgagee  may  join  grantee  of  mortgaged  property  who 
assumed  debt,  and  obtain  deficiency  judgment  against  him  therein; 
Colchester  Savings  Bank  v.  Brown,  75  Conn.  71,  52  Atl.  317,  uphold- 
ing right  of  mortgagee  to  sue  one  who,  in  taking  a  conveyance  to 
himself,  assumed  payment  of  mortgage  debt  of  his  grantor. 
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Bight  of  Mortgagee  to  Enfoxce  ParcliaMX*s  PromlBe  to  pay  mort- 
gage where  grantor  or  promisee  was  not  himself  liable.  See  notOi 
22  L.  B.  A.   (n.  f.)   494. 

103  Cal.  44^7-464,  37  Pac  414,  PEOPLE  y.  TEMPLE. 

Judgment  not  Void  on  Its  Face  but  Void  for  Want  of  jarisdiction 
may  be  set  aside  within  reasonable  time  after  its  entry. 

Approved  in  Tuffree  v.  Stearns  Banchos  Co.  (Cal.),  54  Pac.  827, 
judgment  regular  on  its  face  cannot  be  set  aside  on  motion;  George 
Frank  Co.  v.  Leopold  etc.  Co.,  13  Cal.  App.  663,  108  Pac.  879,  up- 
holding power  of  court  to  vacate  judgment,  void  in  fact,  on  motion 
made  six  months  and  one  day  after  rendition  of  judgment;  State  v. 
District  Court,  38  Mont.  171,  129  Am.  St.  Bep.  636,  99  Pac.  294, 
where  divorce  decree  was  awarded  against  insane  husband  without 
personal  service,  independent  action  could  be  brought  more  than  six 
months  thereafter  to  vacate  decree. 

Attack  on  Judgment  Apparently  Valid  for  purpose  of  having  it 
declared  void  is  a  collateral  attack. 

Disapproved  in  State  v.  Hindman,  159  Ind.  591,  65  N.  E.  913,  in 
action  by  state  on  recognizance,  attack  on  judgment  by  cross-com- 
plaint filed  by  principal  and  surety  in  recognizance  was  a  direct 
attack. 

Aindavit  and  Order  of  Publication  of  Summons,  not  being  part  of 
judgment-roll,  cannot  be  considered  in  determining  validity  of  judg- 
ment. 

Approved  in  Instate  of  McNeil,  155  Cal.  342,  100  Pac.  1090,  where 
such  affidavit  and  order  were  not  properly  a  part  of  judgment-roll 
at  time  of  divorce  action,  they  could  not  be  examined  to  ascertain 
their  sufficiency  though  improperly  inserted  in  judgment-roll;  Boyer 
V.  Pac.  Life  Ins.  Co.,  1  Cal.  App.  56,  81  Pac.  672,  admission  in  evi- 
dence of  judgment-roll  in  foreclosure  suit  did  not  include  admission 
of  affidavit  and  order  of  publication  of  summons  wrongfully  attached 
to  the  judgment-roll. 

Miscellaneous. — Cited  in  People  v.  Temple  (Cal.),  37  Pac.  416. 

103  OaL  454-461,  37  Pac.  406,  GAT  ▼.  DABS. 

Wliere  Purchaser  has  Option  to  Betum  Property  and  receive  back 
price  paid,  on  exercise  of  option  titl-e  at  once  vests  in  .vendor. 

Approved  in  George  J.  Birkel  Co.  ▼.  Howze,  12  Cal.  App.  648,  108 
Pac.  146,  reaffirming  rule;  Avery  v.  CuUen,  15  Cal.  App.  415,  114 
Pac.  1023,  in  action  on  agreement  to  repurchase  mining  stock  when 
purchasers  became  dissatisfied  therewith,  upon  receiving  notice  from 
purchasers  of  their  dissatisfaction,  defendant  became  immediately 
liable  for  payment  of  the  moneys  Brescar  v.  Pratt,  4  Cal.  App.  290, 
87  Pac.  1102,  where  vendees  gave  notice  of  rescission  of  sale  of 
business  for  fraudulent  misrepresentations,  the  vendor,  by  continu- 
ing to  carry  on  the  business  and  sell  stock,  acquiesced  in  the  rescis- 
sion and  became  liable  for  return  of  deposit  made. 

103  CaL  461-471,  37  Pac  875,  LOS  AKQELES  CEMBTEBY  ASSN.  ▼. 
LOS  AKGELEa 

To  Constitute  a  Watercourse  There  must  be  a  Stream  flowing  in  a 
definite  channel. 

Approved  in  Huffner  v.  Sawday,  153  Cal.  91,  94  Pac.  426,  in  ac- 
tion to  enjoin  diversion  of  water,  facts  that  stream  is  dry  during 
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summer  months  and  location  of  river-bed  is  Bubjeet  to  ebange  are 
not  inconsistent  with  existence  of  natural  watercourse;  Cedersburg 
V.  Dutra,  3  Cal.  App.  575,  86  Pac.  840,  in  action  to  restrain  construc- 
tion of  d-am  across  channel,  evidence  showed  such  channel  was  a 
natural  watercourse;  Humphreys  v.  Moulton,  1  Cal.  App.  258,  81  Pac. 
1085,  applying  rule  in  action  to  enjoin  alleged  nuisance  in  flooding 
land  by  surface  water,  where  two  or  more  channels  or  waterways 
were  brought  together  in  channel  complained  of. 

Erroneoiu  IiiBtruction  Which  Oammi  No  Injury  is  not  ground  for 
reversal. 

Approved  in  Kirk  ▼.  Santa  Barbara  Ice  Co.,  157  Cal.  595,  108  Pac. 
511,  no  harm  could  result  from  instruction  as  to  contributory  negli- 
gence itt  view  of  finding  that  there  was  no  contributory  negligence. 

City  lias  Ko  Bigbt  to  Collect  Water  in  artificial  channel  without 
providing  for  its  escape. 

Approved  in  Valparaiso  v.  Spaeth,  166  Ind.  23,  76  N.  E.  517,  rule 
has  no  application  where  damages  sued  for  were  caused  by  un- 
precedented rainstorm  and  flood. 

Municipal  Corporation  is  not  Liable  for  Injury  resulting  from  the 
obstruction  of  surface  water. 

Distinguished  in  Hume  ▼.  Des  Moines,  146  Iowa,  629,  641,  125  N. 
W.  848,  852,  city  is  liable  for  negligence  in  carrying  out  its  plans  to 
grade  and  gutter  streets  to  the  injury  of  abutting  proprietor. 

Obstruction  of  Surface  Water  in  City.  See  note^  20  L.  B.  A.  (n.  s.) 
157. 

103  Cal.  472-473,  37  Pac  376,  GBANNIS  v.  LOBDEK. 

Dissolution  of  Preliminary  Injunction  is  discretionary  with  trial 
court,  and  action  thereon  will  not  be  disturbed  on  appeal  except  in 
case  of  above. 

Approved  in  Porter's  Bar  Dredging  Co.  v.  Beaudry,  15  Cal.  App. 
754,  115  Pac.  952,  applying  rule  to  preliminary  injunction  against 
diversion  of  watercourse. 

103  Cal.  476-488,  42  Am.  St.  Bep.  129,  37  Pac.  402,  EX  PABTB 
MAIEB. 

It  is  Within  the  Police  Power  of  the  State  to  prohibit  the  posses- 
sion and  sale  of  wild  game  within  the  state. 

Approved  in  Matter  of  Yun  Quong,  159  Cal.  512,  114  Pac.  837, 
amendment  to  act  regulating  sale  and  use  of  poisons  is  not  uncon- 
stitutional in  forbidding  the  possession  of  opium  except  as  specifled; 
Ex  parte  Prindle  (Cal.  App.),  94  Pac.  872,  ordinance  passed  by  su- 
pervisors regulating  hunting  of  game,  after  amendment  to  Constitu- 
tion requiring  legislature  to  divide  state  into  fish  and  game  districts, 
was  invalid;  New  York  v.  Hesterberg,  211  U.  S.  40,  29  Sup.  Ct.  12, 
53  L.  Ed.  79,  upholding  New  York  Laws  of  1900,  chapter  20,  pro- 
hibiting possession  of  game  within  state  during  closed  season; 
Hornbeke  v.  White,  20  Colo.  App.  23,  76  Pac.  929,  under  game  act 
(Sess.  Laws  1899,  pp.  187-209,  c.  98),  mere  possession  of  deer  hides, 
in  absence  of  permission,  was  unlawful;  .Harper  t.  Galloway,  58  I^a. 
261,  267,  51  So.  228,  230,  provisions  of  section  8,  chapter  6005,  Acts 
of  1909,  forbidding  people  of  the  state  who  do  not  reside  in  a  cer- 
tain county  to  hunt  game  therein  without  giving  three  days'  notice 
and  paying  special  license  tax  deny  equal  protection  of  the  laws; 
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Sherwood  y.  Stephens,  13  Idaho,  403,  90  Pae.  346,  in  action  for  dam- 
ages resulting  from  releasing  of  fish  from  private  pond,  complaint 
must  show  such  pond  was  established  and  stocked  with  fish  in  ac- 
cordance with  law;  State  v.  Leavitt,  105  Me.  80,  72  Atl.  877,  26  L. 
E.  A.  (n.  ».)  799,  chapter  317,  page  489,  Priv.  &  Sp.  Laws  1903, 
giving  to  inhabitants  or  residents  of  town  exclusive  right  to  take 
clams,  is  not  obnoxious  to  Constitution;  State  v.  Peabody,  103  Me. 
330,  69  Atl.  274,  regulation  prohibiting  nonresidents  from  taking 
clams  in  town  by  depriving  them  of  privilege  of  applying  for  license 
was  invalid  as  to  nonresidents;  State  v.  Shattuck,  96  Minn.  49,  104 
N.  W.  720,  construing  section  45,  chapter  336,  page  606,  Laws  of 
1903,  relative  to  selling  ruffed  grouse;  Ex  parte  Fritz,  86  Miss.  218, 
109  Am.  St.  Bep.  700,  38  So.  723,  applying  rule  in  prosecution  of 
one  who  caught  fish  in  manner  prohibited  by  ordinanx!e;  State  v. 
Weber,  205  Mo.  45,  120  Am.  St.  Bep.  725,  102  S.  W.  957,  10  L.  B. 
A.  (n.  s.)  1155,  upholding  Laws  of  1905,  page  161,  section  13  (Ann. 
Stats.  1906,  p.  3608),  making  it  unlawful  to  have  possession  of  carcass 
of  any  deer  not  having  thereon  natural  evidence  of  its  sex;  State  v. 
Heger,  194  Mo.  711,  93  S.  W.  253,  upholding  Laws  of  1905,  page  162, 
section  18,  prohibiting  sale  of  game  whether  taken  lawfully  or  unlaw- 
fully within  the  state;  People  v.  Hesterberg,  184  N.  Y.  131,  76  N.  E. 
1033, 128  Am.  St.  Bep.  528,  3  L.  B.  A.  (n.  s.)  163,  upholding  statute  pro- 
hibiting possession  of  game  coming  from  without  the  state  during  close 
season;  People  v.  Bootman,  180  N.  Y.  10,  72  N.  E.  508,  construing 
forest,  fish,  ai^d  game  law  (Laws  1900,  p.  22,  c.  20),  as  not  intended 
to  make  criminal  the  possession  during  close  season  of  game  killed 
without  the  state  and  brought  into  state  during  open  season;  Ter- 
ritory V.  Long  Bell  Lumber  Co.,  22  Okl.  909,  99  Pac.  919,  declaring 
monopoly  in  the  business  of  buying  and  selling  lumber,  coal,  and 
grain  to  be  a  public  nuisance;  State  v.  Niles,  78  Vt.  271,  112  Am. 
St.  Bep.  917,  62  Atl.  796,  acts  of  1896,  page  74,  No.  94,  as  amended 
by  acts  of  1898,  page  84,  No.  108,  prohibiting  killing  or  possession 
of  deer,  does  not  infringe  equality  clause  of  Constitution;  dissenting 
opinion  in  People  v.  Lassen,  142  Mich.  602,  106  N.  W.  145,  majority 
upholding  Public  Acts  of  1899,  No.  88,  prohibiting  possession  of  fish 
lawfully  caught  in  foreign  waters. 

Disapproved  in  McDonald  v.  Southern  Express  Co.,  134  Fed.  287, 
Act  S.  C.  Feb.  16,  1904  (24  Stats,  at  Large  p.  385),  prohibiting 
transportation  of  shad  fish  caught  outside  of  state,  is  unconstitu- 
tional; dissenting  opinion  in  Ex  parte  Blardone,  55  Tex.  Cr.  192, 
116  S.  W.  1200,  21  L.  B.  A.  (n.  s.)  607,  majority  upholding  constitu- 
tionality of  Acts  30th  Leg.  (Gen.  Laws  1907),  page  278,  chapter  144, 
section  1,  prohibiting  sale  of  wild  game. 

Game  Laws.    See  note,  128  Am.  St.  Bep.  537,  538. 

Prohibltioci  of  PosBession  of  Game.    See  note,  3  L.  B.  A.  (n.  s.)  163 

If  Complaint  States  Offense  of  Whicli  Court  has  jurisdiction,  habeas 
corpus  cannot  be  used  to  serve  purpose  of  demurrer. 

Approved  in  In  re  Avdalaa,  10  Cal.  App.  510,  102  Pac.  675,  apply- 
ing rule  where  complaint,  though  insufficient  as  a  pleading,  clearly 
showed  attempt  to  charge  defendant  with  defrauding  boarding-house 
keeper;  In  re  Johnson-,  6  Cal.  App.  737,  93  Pac.  200,  applying  rule 
where  it  was  claimed  on  application  for  writ  that  complaint  charg- 
ing unlawful  keeping  of  saloon  and  selling  of  liquor  without  first 
obtaining  license  stated  two  distinct  offenses. 


1D3  Cal.  488-608    NOTES  ON  CALEFORNIA  BEP0ET3.  1052 

When  Oomplaint  Does  not  State  Pabllc  Otteos^  prisoner  is  en- 
titled to  discharge  on  habeas  corpus. 

Approved  in  Ez  parte  Goldman  (Gal.  App.),  88  Pae.  820,  facts 
alleged  in  indictment  for  crime  "of  being  accessory  to  the  commission 
of  a  felony"  did  not  constitute  a  public  offense;  Ex  parte  Rickej, 
31  Nev.  89,  135  Am.  St.  Rep.  651,  100  Pac.  137,  applying  rule  where 
indictment  charged  president  of  bank  with  receiving  deposit,  by 
and  through  receiving  teller,  knowing  bank  was  insolvent;  Ex  parte 
Show,  4  Okl.  Or.  423,  113  Pac.  1066,  applying  rule  where  informa- 
tion  charging  election  inspector  with  defrauding  voter  of  his  vote 
could  not  be  amended  so  as  to  state  an  offense. 

Release  of  Prisoner  on  Habeas  Oorpus  after  judgment  and  sentence 
See  note,  87  Am.  St.  Rep.  186,  187. 

108  CaL  488-^96^  37  Pac.  627,  PEOPLE  v.  HAMILTON. 

Doctrine  of  Iaw  of  the  Oase  is  Limited  to  Rulings  on  questions 
actually  presented  and  considered  upon  former  appeal. 

Reaffirmed  in  Trower  v.  San  Francisco,  157  Cal.  765,  109  Pac.  618. 

Condusiyeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  345. 

Deposits  Received  by  County  Officer  in  official  capacity,  not  used 
in  payment  of  fees,  must  be  turned  over  to  proper  custodian. 

Approved  in  i^nley  v.  Territory,  12  Okl.  632,  73  Pac.  276,  probate 
judges  are  required  to  report  all  fees  received  by  them  while  acting 
in  townsite  matters. 

103  Csl.  498^02»  37  Pac.  483,  COUNTT  OF  MODOO  v.  SPENCER. 

Boards  of  Supervisors  are  Creatures  of  the  statute,  and  authority 
for  their  acts  must  be  sought  in  the  statute. 

Approved  in  Denman  v.  Webster  (Cal.),  70  Pac.  1065,  board  of 
education  had  no  power  to  employ  council  to  defend  action  brought 
against  it. 

Whether  Holders  are  Necessary  Parties  to  proceedings  to  invalidate 
money  obligations  of  county,  state  or  municipal  corporations.  See 
note,  3  L.  R.  A.  (n.  s.)  257. 

103  CaL  603-606,  37  Pac.  485,  IN  RE  YOAKAM. 

All  Xntendments  on  Appeal  are  in  Favor  of  regularity  of  action  of 
lower  court. 

Approved  in  Occidental  Co.  v.  Gantner  A  Mattern,  7  Cal.  App.  731, 
95  Pac.  1044,  if  action  of  court  in  vacating  verdict  on  its  own 
motion  can  be  sustained  on  either  ground  allowed  under  section  662 
of  Code  of  Civil  Procedure,  its  order  must  be  upheld;  Leonbart  v. 
California  Wine  Assn.,  5  Cal.  App.  24,  89  Pae.  849,  upholding  rule 
where  refusal  to  direct  special  verdict  was  complained  of,  but 
record  failed  to  show  upon  what  issues  it  was  desired;  Davis  v. 
Jacobson,  13  N.  D.  432,  101  N.  W.  314,  motion  for  new  trial  made 
upon  court's  minutes  will  not  be  disturbed  in  absence  of  statement 
embodying  evidence  essential  to  review  of  specifications  based  thereon. 

■ 

103  Cal.  606-608,  37  Pac.  514,  777,  QXnNT  V.  HOFFMAN. 

Collateral  Attack  upon  Existence  or  Organisation  of  public  corpora- 
tion will  not  be  permitted. 

Approved  in  Keech  v.  .Toplin,  157  Cal.  14,  106  Pac.  228,  in  action 
against  treasurer  of  county  to  compel  payment  of  a  claim,  validity 
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of  organization  of  protection  district  conld  not  be  questioned  b/ 
private  individuals;  Metcalfe  v.  Merritt,  14  Cal.  App.  247,  111  Pac. 
506,  Beclamation  District  v.  MePhee,  13  Cal.  App.  388,  109  Pac. 
1108,  1109,  and  Beclamation  Diet.  No.  70  ▼.  Sherman,  11  Cal.  App. 
409,  105  Pac.  281,  all  holding,  in  actions  by  reclamation  districts  to 
foreclose  lien  of  an  assessment,  legality  of  district  cannot  be  attacked; 
Whipple  V.  Tuxworth,  81  Ark.  402,  99  S.  W.  90,  decree  obtained  by 
an  improvement  district  whi<:h  was  &  corporation  de  facto  could 
not  be  attacked  in  a  subsequent  suit;  City  of  Tyler  v.  Tyler  B]dg. 
etc.  Assn.,  98  Tex.  75,  81  S.  W.  3,  in  suit  by  city  for  collection  of 
taxes  levied  under  authority  conferred  on  cities  of  over  ten  thou- 
sand inhabitants,  taxpayer  could  not  raise  question  whether  city 
had  ten  thousand  inhabitants;  Purdin  v.  Washington  Nat.  Bldg. 
Assn.,  41  Wash.  397,  83  Pac.  724,  contention  that  district  was  not 
legally  organized  cannot  be  made  in  suit  to  recover  possession  of 
land  sold  for  nonpayment  of  irrigation  taxes. 

Irrigation  District  Organized  Under  Oeneri^  Law  of  the  state  is 
a  public  corporation. 

Approved  in  Perry  v,  Otay  Irr.  Dist.  (Cal.),  60  Pac.  42,  collector 
of  irrigation  district,  after  election  of  his  successor,  had  no  right 
to  offset  his  claim  for  fees,  etc.,  against  moneys  in  his  hands  be- 
longing to  district. 

•103  Cal.  508-612,  37  Pac.  610,  PEOPLE  Y.  MOOEE. 

Failure  of  Court  to  Instruct  Defendant  Before  Jnror  is  called  as 
to  his  right  of  challenge  is  reversible  error. 

Overruled  in  People  v.  Russell,  156  Cal.  458,  459,  105  Pac.  419, 
where  both  minutes  of  court  and  bill  of  exception  were  silent  as  to 
whether  court  instructed  defendant  as  to  his  right  of  challenge,  it 
will  be  presumed  the  statute  was  complied  with. 

103  OaL  5ia-516,  37  Pac.  612,  PEOPLE  ▼.  MALLON. 

The  Silence  of  One  Who  Stands  Mute  In  Face  of  an  accusation  of 
crime  may  be  taken  against  him  as  indicating  guilt. 

Approved  in  People  v.  Ayhens,  16  Cal.  App.  623,  117  Pac.  791,  dis- 
cussing admissibility  of  declarations  made  by  a  codefendant  in  pres- 
ence of  defendant  charging  latter  with  the  crime,  where  defendant 
promptly  denied  accusation;  People  v.  Machado  (Cal.),  63  Pac.  67, 
in  absence  of  motion  to  strike  it  out,  admission  of  statements  of 
third  person  to  one  accused  of  crime  was  not  error,  though  not  ac- 
companied with  proof  of  conduct  of  accused;  Parulo  v.  Philadelphia 
etc.  By.  Co.,  145  Fed.  669,  under  the  circumstances  proved  in  action 
f^r  personal  injuries,  no  reasonable  inference  of  acquiescence  could 
be  drawn  from  silence  of  person  injured. 

Uncontradicted  Statement  In  Presence  of  accused  as  confession. 
See  note,  25  L.  B.  A.  (n.  s.)  549,  571. 

103  Cal.  516-619,  S7  Pac.  466,  PELLISSIEB  ▼.  COBKEB. 

Fee  Simple  Title  Passes  upon  a  Grant  of  real  property  only  where  it 
does  not  appear  from  grant  lesser  estate  was  intended. 

Approved  in  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  239,  90  Pac. 
938,  deed  from  state  of  land  sold  to  it  for  delinquent  taxes  which 
described  the  property  as  deecribed  in  the  certificate  of  sale  with 
the  added  words  "with  the  appurtenances,''  conveyed  no  more  than 
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if  tuch  words  had  been  omitted;  Peterson  ▼.  Machado  (Cal.),  43 
Pae.  612,  deed  conveying  "road  and  right  of  way  over  and  across" 
land,  conveyed  only  easement  for  right  of  way  and  not  fee  simple 
title;  Overton  v.  Moseley,  135  Ala.  605,  33  So.  698,  applying  rule 
in  considering  whether  deed  conveying  land  described  and  also  strip 
along  a  ditch  conveyed  easement  for  drainage  over  strip  or  corpus 
of  strip. 

Doctrine  That  if  Sewral  Parte  of  Grant  are  irreconcilable  the 
former  prevaile  has  no  application  where  there  is  a  single  grant  for 
use. 

.  Approved  in  Pavkovich  v.  Southern  Pacific  B.  B.  Co.,  150  Cal.  47, 
87  Pac.  1099,  construing  clause  in  deed  of  land  for  use  of  a  railway 
to  stone  quarries  as  a  limitation  upon  estate  of  grantee  to  the 
extent  that  it  could  not  take  rock  except  for  purpose  therein  stated. 

103  Oal.  519-^25,  42  Am.  St.  Bep.  145,  37  Pac.  509,  HEBMAN  t. 
8ANTEE. 

Wliere  Proof  of  Senrlce  of  Summons  Is  DefectlTS,  amended  proof 
may  be  filed  nunc  pro  tunc  as  of  date  of  judgment. 

Approved  in  Morrissey  v.  Gray,  160  Cal.  396,  117  Pac.  441,  re- 
affirming rule;  Jones  v.  Gunn,  1*49  Cal.  692,  693,  87  Pac.  579,  up- 
holding rule  where  judgment-roll  offered  in  evidence  contained 
unsigned  return  of  service,  and  former  deputy  sheriff,  after  proving 
actual  service  was  permitted  to  complete  return  by  signing  name 
of  former  principal  as  sheriff  and  himself  as  deputy;  Banch  v.  Werley, 
152  Fed.  515,  upholding  sufficiency  of  return  amended  without  notice 
of  application  for  leave  to  amend,  and  where  order  did  not  specify 
it  should  be  filed  nunc  pro  tunc;  Call  v.  Bocky  Mt.  Bell  Tel.  Co., 
16  Idaho,  556,  133  Am.  St.  Bep.  135,  102  Pac.  147,  upholding  action 
of  district  court  in  permitting  filing  of  amended  proof  of  service 
after  appeal  from  default  judgment  rendered  in  probate  court. 

Valid  Judgment  by  Default  may  be  rendered  by  the  court  though 
no  formal  default  has  been  entered. 

Approved  in  Lunnun  v.  Morris,  7  Cal.  App.  716,  95  Pac.  909,  up- 
holding denial  of  relief  from  consequences  of  mistake  and  inadvertence 
of  counsel;  Harpold  v.  Doyle,  16  Idaho,  692,  102  Pac.  164,  where 
service  of  summons  was  complete,  failure  of  clerk  to  indorse  default 
upon  complaint  did  not  affect  jurisdiction. 

Notice  of  Application  for  Leave  to  Amend  is  waived  when  motion 
is  made  and  heard  in  presence  of  counsel  without  objection. 

Approved  in  Lellman  v.  Mills,  15  Wyo.  166,  87  Pac.  990,  uphold- 
ing rule  where  motion  for  leave  to  amend  petition  to  conform  to 
proof  was  made  at  time  of  hearing  of  motion  for  new  trial,  and 
formal  written  motion  was  filed  later. 

103  Cal.  528-529,  37  Pac.  502»  WHITE  y.  HABBI8. 

Contract  Wbich  Provides  Street  Work  shall  be  commenced  within 
a  certain  time  sufficiently  fixes  time  for  commencement  of  work. 

Approved  in  Gist  v.  Backliffe-Gibson  Const.  Co.,  224  Mo.  387,  123 
6.  W.  926,  defining  word  "fix"  in  statute  providing  that  ordinances 
for  public  improvements  shall  fix  time  when  work  shall  be  completed. 

Miscellaneous — Cited  in  Williams  v.  Cuneo  (Cal.),  41  Pac.  418,  and 
WilUams  v.  Cuneo  (Cal.),  39  Pac  207. 
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103  OaL  530,  87  Pac.  486,  DAVIS  Y.  HABT. 

Failure  of  Defendant  in  Error  to  File  Brief  in  appellate  court  will 
be  taken  as  a  confession  of  alleged  errors. 

Approved  in  N'ettograph  Machine  Go.  y.  Brown,  19  Okl.  79,  91  Pac. 
850,  following  rule;  Buttler  y.  McSpadden,  25  Okl.  466,  468,  107  Pac. 
171,  applying  rule  where  it  was  insisted  judgment  appealed  from  was 
not  supported  by  the  evidence,  and  brief  filed  appeared  to  sustain 
contention. 

103  Gal.  531-535,  37  Pac.  503,  BROWN  ▼.  POMONA  BOABD  OF 
EDUCATION. 

Corporations  are  Bonnd  by  implied  contracts  within  scope  of  their 
authority. 

Approved  in  Davoust  v.  Alameda,  149  Cal.  71,  84  Pac.  761,  5  L.  R. 
A.  (n.  s.)  536,  municipal  corporation  operating  electric  light  plant 
is  liable  for  damages  caused  by  negligence  of  its  employees  in  operat- 
ing plant. 

Burden  of  Pleading  and  Proving  Defense  of  ultra  vires  is  on  cor- 
poration seeking  to  avoid  its  contract. 

Approved  in  Wykes  v.  City  Water  Co.,  184  Fed.  755,  city  which 
contracted  with  private  corporation  for  waterworks  to  obtain  supply 
of  water  was  estopped  from  claiming  certain  of  its  acts  were  ultra 
vires. 

Common  Counts  may  be  Used  in  Action  of  assumpsit  against  muni- 
cipal corporation. 

Approved  in  Wallace  v.  Newark,  69  N.  J.  L.  498,  55  Atl.  1079, 
upholding  declaration  charging  municipal  corporation  by  its  agents 
with  commission  of  a  tort,  without  alleging  details  of  authorisation. 

Liability  of  Munidpali^  upon  Implied  Contract  for  labor  or  ser- 
vices.   See  note,  27  L.  R.  A.  (n.  s.)  1129. 

Liability  of  Mnnicipality  or  Other  Public  Corporation  on  implied 
contract.    See  note,  27  L.  R.  A.  (n.  s.)  1117. 

103  Cal.  536-^37,  37  Pac.  523^  HOWABD  v.  McCHESNEY. 

Defect  in  Proof  of  Publication  may  be  corrected  by  filing  of  amended 
affidavit  of  publication. 

Approved  in  Call  v.  Rocky  Mt.  Bell  Tel.  Co.,  16  Idaho,  556,  133  Am. 
St.  Rep.  135,  102  P&c.  147,  upholding  action  of  district  court  in  per- 
mitting filing  of  amended  return  of  service  after  appeal  from  default 
judgment  in  probate  court. 

103  Cal.  541-547,  87  Pac.  500,  ESBET  ▼.  SOUTHEBN  PACIFIC  CO. 

To  Commit  an  Act  Recklessly  is  to  commit  it  wantonly. 

Approved  in  Kramm  v.  Stockton  Electric  R.  R.  Co.,  3  Cal.  App.  617, 
618,  86  Pac.  904,  complaint  charging  that  defendant  carelessly  and  neg- 
ligently and  willfully  and  wantonly  ran  its  cars  was  not  demurrable 
for  uncertainty. 

Party  WIlo  bas  Lost  Clear  Cbance  of  avoiding  accident  is  solely  re- 
sponsible for  injury. 

Approved  in  Kramm  v.  Stockton  Electric  R.  R.  Co.,  10  Cal.  App.  273, 
101  Pac.  915,  reaffirming  rule;  Spear  v.  United  Railroads,  16  Cal.  App. 
659,  117  Pac.  966,  this  doctrine  can  only  be  invoked  in  fkvor  of  person 
injured  and  will  not  operate  in  favor  of  either  of  two  parties  who  have 
contributed  to  injury  to  a  third;  Ruppel  v.  United  Railroads^  10  Cal. 
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App.  325,  101  Pac.  805,  upholding  rule  where  testimony  of  motorman 
in  charge  of  car  that  collided  with  wagon  showed  he  could  have 
avoided  accident  after  discovering  peril;  Doherty  v^  California  Nav. 
etc.  Co.,  6  Cal.  App.  138,  91  Pac.  421,  applying  rule  in  action  for  in- 
juries to  a  steamship  passenger  who  was  lifted  to  his  feet  by  captain 
while  helplessly  drunk,  and  left  standing  without  support,  by  reason 
whereof  he  fell  and  broke  his  arm;  Cordiner  v.  Los  Angeles  Traction 
Co.,  5  Cal.  App.  407,  91  Pac.  438,  rule  cannot  be  invoked  in  favor  of 
either  of  two  defendants  whose  joint  or  concurrent  acts  of  negligence 
resulted  in  plaintiff's  injury;  Johnson  v.  Center,  4  Cal.  App.  621,  88 
Pac.  729,  upholding  rule  where  engineer  of  train  saw  plaintiff  in  place 
of  danger  in  ample  time  to  have  avoided  accident;  Sauer  v.  Eagle 
Brewing  Co.,  3  Cal.  App.  134,  84  Pa<!.  428,  refusal  of  court  to  instruct 
jury  that  before  defendant  could  be  held  liable  for  failing  to  avoid 
injury  to  plaintiff  he  must  have  actual  knowledge  of  dangerous  posi- 
tion of  plaintiff,  was  error;  Kramm  v.  Stockton  R.  B.  Co.,  3  Cal.  App. 
616,  86  Pac.  742,  on  appeal  from  judgment  of  nonsuit,  case  should  have 
gone  to  jury  where  it  might  have  decided  that  motorman  could  have 
avoided  injury  to  one  employed  on  street  who  stepped  on  track  to  let 
sprinkler  pass;  Anderson  v.  Great  Northern  By.  Co.,  15  Idaho,  534,  99 
Pac.  98,  applying  rule  in  action  for  deat)i  of  minor  child  where  con- 
tributory negligence  on  part  of  parents  was  charged  by  defendant. 

Distinguished  in  Bennichsen  t.  Market  Street  By.  Co.,  149  Cal.  22, 
84  Pac.  421,  in  action  by  young  girl  for  injuries  received  from  collision 
with  street-car,  she  was  not  entitled  to  recover  where  motorman  did 
not  actually  know  of  hear  peril;  Wardlaw  v.  California  By.  Co.  (Cal.), 
42  Pac.  1076,  one  who  climbed  up  on  train  from  between  cars  was  not 
entitled  to  recover  for  injuries  caused  by  backing  of  engine  against 
train  without  knowledge  of  his  perilous  position;  Bowe  v.  Southern 
California  By.  Co.,  4  Cal.  App.  5,  6,  7,  87  Pac.  221,  222,  upholding 
granting  of  nonsuit  in  action  for  death  of  foot-passenger  who  stepped 
on  track  in  front  of  train  where  engineer  did  all  that  law  required  of 
him. 

Care  Due  to  Sick,  Infirm,  or  Helpless  Persons^  with  whom  no  con- 
tract relation  is  sustained.     See  note,  69  L.  B.  A.  544. 

103  Oal.  548-549,  37  Pac.  503,  PEOPLE  ▼.  OXIRRY. 

Where  Defendant  in  a  Orlmlnal  Case  Testifies  in  his  own  behalf,  it 
is  not  error  to  instruct  jury  as  to  his  relation  to  the  case. 

Approved  in  People  v.  Byan,  152  Cal.  368,  92  Pac.  855,  refusing  to 
consider  instruction  given  concerning  testimony  of  defendant  himself, 
as  evidence  of  a  desire  on  part  of  trial  judge  to  be  unfair. 

Right  of  Court  to  Caution  Jury  as  to  believing  testimony  of  accused 
in  own  behalf.     See  note,  19  L.  B.  A.  (n.  s.)   818. 

103  Oal.  660-562,  37  Pac  504,  COFFEE  v.  WTLLIAMa 

Account  Stated  Need  not  Necessarily  be  in  Writing. 

Approved  in  Converse  v.  Scott,  137  Cal.  243,  70  Pac.  14,  where  bal- 
ance of  accounts  was  orally  agreed  upon,  it  became  an  account  stated. 

When  Account  Stated  is  Admitted,  it  can  only  be  avoided  on  proof 
of  fraud  or  mistake. 

Approved  in  Kearney  v.  Bell,  160  Cal.  670, 117  Pac.  928,  where' it  was 
claimed  assent  to  account  stated  was  obtained  by  fraud,  proof  of  fal- 
sity of  the  items  was  admissible  to  support  charge  of  fraud;  Daytona 
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Bridge  Co.  v.  Bond,  47  Fla.  144,  Z6  So.  448,  where  Btatements  of  ac- 
count sent  by  mail  did  not  definitely  purport  to  charge  party  receiring 
them  with  the  debt,  no  presumption  of  admiseion  arose  from  his  si* 
lence  in  relation  thereto;  Naylor  y.  Lewiston  etc.  By.  Co.,  14  Idaho, 
803,  96  Pac.  578,  upholding  exclusion  of  all  evidence  tending  to  im- 
peach items  of  account  for  labor  performed  and  materials  furnished 
for  work  on  railway  right  of  way;  Martin  v.  Heinze,  31  Mont.  73,  77 
Pac.  428,  code  section  requiring  party  alleging  account  to  deliver  to 
adverse  party  copy  of  same  itemized,  on  demand,  does  not  apply  to 
actions  on  accounts  stated. 

103  OaL  563-668^  87  Pac  616,  PXSOPLE  ▼.  SBfflTH. 

Information  for  Uttering  Forged  Check  which  fails  to  charge  de- 
fendant with  knowledge  that  check  was  forged  is  insufficient. 

Approved  in  People  v.  Elphis  (Cal.),  72  Pac.  838,  information  which 
failed  to  charge  intent  to  defraud  and  that  defendant  knew  check 
was  false  and  forged  was  fatally  defective. 

Variance  Between  Pleading  and  Proof  in  Beapect  to  middle  name 
or  initial  is  immaterial. 

Beaffirmed  in  People  v.  Harrison,  14  Gal.  App.  549,  112  Pac.  735. 

Neglect  to  Demur  is  No  Waiver  of  an  Objection  based  upon  ground 
that  information  fails  to  state  public  offense. 

Beaffirmed  in  People  v.  Grinnell,  9  Cal.  App.  240,  98  Pac.  681. 

103  CaL  668-^77,  37  Pac.  534,  PEOPLE  ▼.  OOBDAN. 

Improper  Bemarka  of  Counsel  will  Justify  a  reversal  only  when 
prejudice  clearly  results  therefrom. 

Beaffii-med  in  Dimmick  v.  United  States,  135  Fed.  270,  76  C.  C.  A. 
141. 

Under  Proper  Clrcmnatancea  Court  Is  Warranted  in  departing  from 
order  of  proof  prescribed  by  code. 

Approved  in  People  v.  Willard,  150  Cal.  551,  89  Pac.  127,  fact  that 
some  evidence  offered  in  rebuttal  would  have  been  admissible  if 
offered  in  chief  constituted  of  itself  no  ground  of  complaint. 

Character  Witness  may  be  Cross-examined  as  to  whether  he  has 
heard  defendant  accused  of  acts  inconsistent  with  character  given 
him. 

Approved  in  People  v.  Weber,  149  Cal.  342,  86  Pac.  678,  applying 
rule  to  attack  upon  reputation  of  pawnbroker  as  a  witness,  where 
purport  of  inquiry  was  to  introduce  evidentiary  matter  in  form  of 
questions;  People  v.  Smith,  9  Cal.  App.  649,  99  Pac.  1113,  where  no 
evidence  as  to  character  of  defendant  for  peace  and  quietness  had 
been  offered,  it  was  error  to  allow  question  on  cross-examination  as 
to  whether  he  had  a  violent  temper. 

Evidence  of  Good  Character  to  Create  Donbt  of  Oullt.  See  note, 
103  Am.  St.  Rep.  893,  894. 

Bight  to  Testify  to  Character  from  personal  knowledge.  See  note, 
22  L.  B.  A.  (n.  s.)  662. 

Bvidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  B.  A.  (n.  s.)  735,  737,  740. 

103  Cal.  577-581,  37  Pac.  518,  PEOPLE  ▼.  LANDMAN. 

That  Injury  was  Intentionally  Inflicted  will  not  be  presumed  from 
mere  proof  of  shooting. 

U  Cal.  Not«t— ^7 
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Approved  in  Steyens  t.  Continental  Casnalty  Co.,  12  N.  D.  i72,  97 
N.  W.  865,  applying  rule  in  action  to  reeover  upon  accident  insurance 
policy  which  limited  liability  of  company  in  case  injury  to  insured 
was  intentionally  indicted;  Lo  Toon  v.  Territory,  16  Haw.  355,  evi< 
den^e  was  sufficient  to  support  finding  of  intent  to  murder. 

Distinguished  in  People  ▼.  Jones,  160  Oal.  370,  117  Pac.  181,  in  the 
case  of  murder,  proof  of  the  homicide  alone  established  the  crime 
with  its  necessary  ingredient  of  malice. 

Instruction  Passing  on  Question  of  Intent  trenches  upon  province 
of  jury. 

Approved  in  Lbwe  v.  State,  118  Wis.  656,  96  N.  W.  422,  upholding 
instruction  in  prosecution  for  assault  with  intent  to  kill  which  re- 
quired jury  to  find  acts  mentioned  were  done  with  premeditated 
design. 

103  CaL  582^86,  87  Pac.  513,  WICKEBSHAM  ▼.  CBITTENDEN. 

Final  Judgment  cannot  be  Opened  and  changed  so  as  to  includs 
claim  for  attorney's  fee. 

Distinguished  in  Forester  t.  Boston  etc.  Min.  Co.,  29  Mont.  405,  74 
Pac.  1091,  upholding  allowance  of  attorneys'  fees  as  part  of  costs  in 
action  by  minority  stockholders  to  obtain  decree  declaring  transfer  by 
corporation  null  and  void. 

103  OaL  685-^88,  37  Pac.  620,  IN  BE  MUBBSING. 

One  Making  Adyerse  Claim  Against  Estate  is  not  thereby  rendered 
incompetent  to  act  as  administrator. 

Reaffirmed  in  Bice  v.  Tilton,  13  Wyo.  436,  89  Pac.  832. 

Public  Administrator  is  Entitled  to  Letters  as  against  nonresident 
father  of  decedent,  or  his  nominee. 

Approved  in  Estate  of  Griffiths,  3  Cof.  Prob.  547,  denying  applica- 
tion of  nominee  of  nonresident  brothers  of  decedent. 

Bight  of  One  First  Entitled  to  Administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1163. 

Eigbt  of  Nonresidents  to  Act  as  Ezecaton  or  administrators. 
See  note,  1  L.  B.  A.  (n.  s.)  347. 

103  Gal.  594^697,  37  Pac.   499,  BANK  OF   BAN  LXHS  OBISPO  ▼. 
PAOIFIO  OOAST  S.  a  CO. 

Action  aiK>n  Liability  Created  by  Statute  must  be  brought  within 
prescribed  time  after  cause  of  action  accrues. 

Approved  in  O'Neill  v.  Quarnstrom,  6  Gal.  App.  473,  92  Pac.  392, 
giving  of  note  by  which  the  debt  of  corporation  was  renewed  or 
extended  did  not  affect  the  running  of  the  statute  of  limitations  in 
favor  of  stockholders;  Harby  v.  Board  of  Education,  2  Gal.  App. 
420,  83  Pac.  1082,  action  by  teacher,  who  had  been  summarily  re- 
moved therefrom,  to  be  restored  to  position  of  vice-principal  of  gram- 
mar school  is  barred  by  statute  of  limitations  after  three  years; 
Boyd  V.  Mutual  Fire  Assn.,  116  Wis.  169,  96  Am.  St.  Bep.  948,  90 
N.  W.  1091,  61  L.  B.  A.  918,  in  action  by  creditors  to  wind  up 
affairs  of  insolvent  corporation,  liability  of  stockholders  accrued  on 
such  corporation  being  adjudged  insolvent. 

Statute  of  Limitations  in  Actions  against  corporate  officers  and 
stockholders.    See  note,  96  Am.  St.  Bep.  973. 
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103  Cal.  614-624,  42  Am.  St.  Bep.  149,  87  Pac  750,  EACHUS  ▼. 
LOS  ANGEUBS  OONSOL.  ELEO.  BY.  CO. 

Abutting  Owner  is  Entitled  to  Compensation  for  injury  to  his 
property  resulting  from  change  in  use  or  condition  of  street. 

Approved  in  Wilcox  v.  Engebretsen,  160  Cal.  299,  116  Pac.  754, 
abutting  owner  had  right  to  enjoin  prosecution  of  work  for  change 
of  grade  of  street  until  his  damages  had  been  ascertained  and  paid; 
Cushing-Wetmore  Co.  v.  Gray,  152  Cal.  122,  125  Am.  St.  Rep.  47,  92 
Pac.  71,  abutting  owner  engaged  in  quarrying  and  selling  rock  was 
entitled  to  recover  damages  caused  by  obstructions  placed  in  street 
not  in  front  of  his  property  but  so  as  to  prevent  access  thereto  by 
his  wagons  and  teams;  Williams  v.  Los  Angeles  Ry.  Co.,  150  Cal. 
594,  89  Pac.  931,  city  had  no  right  to  authorize  the  erection  of 
switch-tower  on  street  in  front  of  abutting  owner's  property  without 
first  making  compensation  for  the  damage  caused  thereby;  Sievers 
v.  Root,  10  Cal.  App.  340,  101  Pac.  926,  where,  after  official  grade 
was  fixed,  abutting  owner  erected  valuable  improvements,  supervisors 
could  not  thereafter  raise  official  grade  without  first  making  com- 
pensation for  damage  caused  thereby;  Southern  Pac.  B.  R.  Co.  y. 
Hart,  3  Cal.  App.  13,  84  Pac.  219,  in  action  by  railroad  company 
to  condemn  triangular  piece  of  land,  dej^endant  was  entitled  to  dam- 
ages not  only  to  land  not  taken,  but  also  by  reason  of  construction 
of  improvement  in  manner  proposed;  McLean  ▼.  Llewellyn  Iron 
Works,  2  Cal.  App.  348,  83  Pac.  1084,  1085,  upholding  right  of  abut- 
ting owner  on  street  to  maintain  action  to  abate  and  enjoin  obstruc- 
tions and  other  nuisances  maintained  by  another  on  opposite  side 
of  street;  Coats  v.  Atchison  etc.  Ry.  Co.,  1  Cal.  App.  443,  444,  83 
Pac.  641,  railroad  company  having  license  from  city  to  use  street 
for  railroad  purposes  must  compensate  abutting  owner  who  was 
deprived  of  free  access  to  his  property  by  such  use;  Hyde  V.  Minne- 
sota etc.  Ry.  Co.,  24  S.  D.  386,  123  N.  W.  852,  private  owner  of 
private  property  cannot  enjoin  railroad  from  operating  road  on  its 
own  property,  but  his  remedy  is  by  action  at  law  for  damages;  Dick- 
erman  t.  Buluth,  88  Minn.  293,  92  N.  W.  1120,  all  damage  to  property 
resulting  from  lowering  or  raising  grade  of  street  in  front  of  it 
must  be  first  paid  or  secured. 

Liability  of  Municipality  for  Changing  Grade  in  streets.  See  notes, 
125  Am.  St.  Rep.  865;  98  Am.  St.  Rep.  549. 

Damage  to  Abutting  Owner  by  First  Grading  and  improvement  of 
street.     See  note,  7  L.  R.  A.  (n.  s.)  110. 

Owner  of  Lot  Abutting  on  Street  has  Easement  over  street  which 
is  a  right  of  property. 

Approved  in  Danielson  v.  Sykes,  157  Cal.  689,  109  Pac.  88,  one 
who  purchased  property  with  reference  to  map  showing  streets  and 
ways  had  easement  on  alleyway  opposite  his  lot  leading  to  railroad 
right  of  way. 

Creation  and  Conveyance  of  Easements  Appurtenant.  See  note, 
136  Am.  St.  Rep.  699. 

In  Action  for  Damages^  Plaintiff  mnst  Show  some  injury  for  which 
he  can  recover  damages.^ 

Approved  in  Brown  t.  Rea,  150  Cal.  175,  88  Pac.  715,  allegations 
of  complaint,  whether  seeking  damages  for  construction  of  railroad 
or  injunction  to  prevent  obstruction  of  plaintiff's  easement  in  street, 
were  too  indefinite  and  general  to  furnish  basis  for  relief;  Reynolds 
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V.  Presidio  etc.  R.  R.  Co.,  1  Cal.  App.'235,  SI  Pae.  1120,  in  action  for 
damages  caused  by  nuisance,  averment  that  nuisance  has  damaged 
"rental  value"  of  plaintiff's  property  is  not  sufficient  to  show  damage 
to  plaintiff. 

Wliere  Knisance  Complained  of  Is  a  Continuing  One,  deterioration 
in  value  of  the  land  is  proper  measure  of  damages. 

Approved  in  Pochila  v.  Calvert  etc.  Ry.  Co.,  31  Tex.  Civ.  App.  400, 
72  S.  W.  256,  measure  of  damages  for  injury  caused  by  construction 
of  railroad  is  difference  in  value  of  property  before  and  after  con- 
struction, without  offset  for  general  benefits  therefrom. 

Distinguished  in  Coats  v.  Atchison  etc.  Ry.  Co.,  1  Cal.  App.  444, 
445,  82  Pac.  641,  642,  in  action  by  abutting  owner  for  damages 
resulting  from  use  of  street  for  railroad  purposes,  measure  of  damages 
is  amount  which  will  compensate  owner  for  all  damage  sustained. 

Personal  Annoyance  or  Discomfort  does  not  constitute  a  damage 
for  which  compensation  will  be  made. 

Approved  in  Latter-day  Saints  Church  v.  Oregon  Short  Line  R.  R. 
Co.,  36  Utah,  246,  103  Pac.  246,  applying  rule  in  action  for  damage 
to  church  property  caused  by  operation  of  a  railroad  which  interfered 
with  religious  services;  Lambert  v.  Norfolk,  108  Ya.  266,  128  Am. 
St.  Rep.  945,  61  S.  E.  778,  17  L.  R.  A.  (n.  s.)  1061,  injury  resulting 
from  establishment  of  cemetery  near  farm  land  is  not  recognized  by 
law  as  a  wrong  to  be  compensated  in  damages. 

Distinguished  in  Tidewater  R.  Co.  v.  Shartzer,  107  Ya.  571,  59 
S.  E.  410,  17  L.  R.  A.  (n.  s.)  1053,  depreciation  in  market  value 
caused  by  smoke,  noise,  dust,  and  cinders  arising  from  operation  of  a 
railroad  is  a  proper  subject  of  compensation. 

What  Constitutes  "Damage**  to  Property  within  provision  that  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  compen- 
sation.    See  note,  109  Am.  St.  Rep.  906,  911. 

Whether  Constitutional  Prohibition  Against  Damaging  Property  for 
public  use  applies  to  work  done  after  provision  takes  effect  under 
ordinances  previously  passed.     See  note,  3  L.  R.  A.  (n.  s.)  404. 

103  CaL  624-630,  37  Pac.  638,  JEFFERSON  v.  HEWITT. 

Rule  That  Notice  to  Agent  is  Constructire  Notice  to  principal 
applies  to  corporations. 

Reaffirmed  in  Bank  of  Escondido  t.  Thomas  (Cal.),  41  Pac.  463. 

As  Between  Original  Parties  to  Note,  failure  of  consideration  may 
be  shown  by  parol. 

Approved  in  Muir  v.  Hamilton,  152  Cal.  636,  93  Pac.  858,  applying 
rule  to  note  given  by  client  to  secure  his  contingent  liability  to  pay 
his  attorney  in  case  latter  was  succ.essful  in  a  suit. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  R.  A.  471,  476. 

Fraudulent  and  Overissued  Corporate  Stock.  See  note,  87  Am.  St. 
Rep.  850,  851. 

103  CaL  €31-634,  37  Pac  629,  PEOPLE  v.  WELLS. 

To  Convict  of  Perjury,  there  must  be  positive  testimony  to  con- 
trary state  of  facts  from  that  sworn  to  at  previous  trial. 

Approved  in  People  v.  Chadwick,  4  Cal.  App.  70,  87  Pac  387,  testi- 
mony given  was  "direct**  evidence  of  falsity  of  defendant's  testimony 
in  prosecution  for  perjury. 
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103  Cal.  634-640,  37  Pac.  530,  TEMPLE  STREET  CABLE  BY.  CO. 
▼.  HELLMAK, 

"Wlietlier  Act  of  Corporation  Is  Ultra  Vires  depends,  in  the  first 
instance,  on  its  charter. 

Approved  in  Derr  v.  Fisher,  22  Okl.  137,  140,  98  Pac.  982,  983, 
under  it^  charter,  light  and  power  company  could  enter  into  valid 
contract  with  paving  company  to  provide  for  paving  along  line  of 
street  railway  company. 

Bight  of  Surety  or  Principal  to  Interpose  independent  cause  of 
action  in  favor  of  latter  as  defense  or  counterclaim.  See  note,  IS 
L.  B.  A.  (n.  s.)  603. 

103  Cal.  641-646^  37  Pac.  648,  MEBCED  8AVINOS  BANK  ▼. 
CASACCIA. 

Hold-er  of  Principal  Obligation  may  maintain  separate  action  upon 
collateral  mortgage. 

Approved  in  Kreling  v.  McMullen,  158  Cal.  434,  111  Pac.  253, 
where  chattel  mortgage  was  but  collateral  security  for  performance 
of  conditions  of  lease,  it  could  be  foreclosed  without  action  on  prin- 
cipal obligation. 

Mortgagee  cannot  Becoyer  Personal  Judgment  until  he  has  ex- 
hausted his  isecurity. 

Approved  in  State  Sav.  Bank  v.  Albertson,  39  Mont.  422,  102  Pac. 
694,  in  action  on  note,  statement  in  answer  that  security  had  been 
given  for  the  note  was  not  sufficiently  definite  to  bar  action;  Howe 
V.  Sears,  30  Utah,  348,  84  Pac.  1108,  right  of  action  on  deficiency 
judgment  entered  after  foreclosure  sale  accrued  at  date  deficiency 
was  ascertained. 

103  Cal.  646-647,  37  Pac.  640,  ADAMS  v.  BUBBANE. 

Where  Owner  Prevents  Completion  of  Contract^  .contractor  is  en- 
titled to  maintain  action  for  reasonable  value. 

Approved  in  Boyd  v.  Bargagliotti,  12  Cal.  App.*  237,  107  Pac.  154, 
upholding  course  of  plaintiff  in  pleading  indebtedness  under  contract 
in  the  nature  of  a  common  count  or  indebitatus  assumpsit;  Geo. 
Newhall  etc.  Co.  v.  Daly,  116  Wis.  263,  93  N.  W.  14,  contractor  was 
entitled  to  treat  act  of  owner  as  rescission  of  contract  and  recover 
reasonable  value  of  work  prior  to  rescission. 

Bight  of  Contractor  to  Sne  on  Quantum  Meruit  upon  breach  of  con- 
struction contract  by  other  party.     See  note,  13  L.  R.  A.  (n.  s.)  449. 

Owner  is  not  Personally  Liable  for  debts  of  contractor  to  persons 
furnishing  material  to  him. 

Approved  in  Los  Angeles  Pressed  Brick  Co.  ▼.  Higgins,  8  Cal.  App. 
521,  97  Pac.  418,  reaffirming  rule;  Wood,  Curtis  &  Co.  v.  El  Dorado 
Lumber  Co.,  153  Cal.  233,  126  Am.  St.  Rep.  80,  94  Pac.  878,  16  L.  R. 
A.  (n.  s.)  585,  one  who  hired  horses  to  contractor  engaged  in  building 
railroad  was  not  entitled  to  lien  on  railroad  for  amount  due  from 
contractor. 

Liens  for  Materials  Paid  by  Owner  should  be  offset  with  costs  and 
expenses,  in  suit  by  contractor  against  owner. 

Approved  in  Wyman  v.  Hooker,  2  Cal.  App.  40,  83  Pac.  81,  in  action 
by  building  contractor,  amount  due  from  contractor  and  paid  by  owner 
to  materialmen  was  properly  allowed  with  attorneys'  fees  and  expenses, 
as  counterclaim  against  amount  due  contractor. 
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In  Action  on  Qnantnm  Memlt^  building  contract  is  evidence  of 
value  of  materials  furnished  and  services  rendered. 

Approved  in  Naylor  v.  Adams,  15  Cal.  App.  556,  115  Pac.  339,  Lacy 
Mfg  Go.  V.  Los  Angeles  Gas  etc.  Co.,  12  Cal.  App.  42,  106  Pac.  415, 
and  City  of  St.  Charles  ▼.  Stookey,  154  Fed.  777,  85  C.  C.  A.  494, 
all  reaffirming  rule;  Inman  v.  L.  £.  White  Lumber  Co.,  14  Cal.  App. 
556,  112  Pac.  561,  in  absence  of  all  other  evidence,  contract  was 
controlling  as  to  reasonable  value  of  materials  furnished. 

103  Oal.  652-661,  37  Pac.  643,  SEELLY  ▼.  WESTBONSTEB  SOHOOL 
DIST.  OBANOE  CO. 

Public  Corporations  cannot  be  Qamished  unless  the  process  is 
plainly  authorized  by  statute. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  806,  91  Pac.  744,  property  of  agricultural  association  could  not 
be  taken  in  execution  and  sold  to  enforce  payment  of  judgment; 
Board  of  Education  v.  Blake  (Cal.),  38  Pac.  537,  board  of  education 
is  not  subject  to  garnishment;  Moscow  Hardware  Co.  v.  Colson,  158 
Fed.  200,  201,  "The  Begents  of  the  University  of  Idaho"  is  not  sub- 
ject to  garnishment  process;  Duval  County  v.  Charleston  Lumber 
etc.  Co.,  45  Fla.  261,  33  So.  532,  60  L.  B.  A.  549,  writ  of  garnishment 
against  county  was  unauthorized. 

Distinguished  in  Goldtree  v.  San  Diego,  8  Cal.  App.  511,  97  Pac 
218,  upholding  lien  for  labor  on  public  improvement. 

Grants  of  Franchises  and  Prlvlle^  by  state  to  private  persons  are 
to  be  construed  most  strongly  in  favor  of  public. 

Approved  in  Clark  v.  Los  Angeles,  160  Cal.  39,  116  Pac.  725,  by 
granting  franchise  to  maintain  lighting  plant,  city  was  not  prevented 
from  establishing  its  own  works  for  same  purpose. 

103  Csl.  661-667,  37  Pac.  650,  MABQUI8  ▼.  SANTA  ANA. 

Bight  of  Officer  to  Salary  Fixed  by  Law  is  not  impaired  by  change 
in  duties  of  office.. 

Beaffirmed  lA  Bennett  v.  Orange,  69  N.  J.  L.  178,  54  Atl.  250. 

Distinguished  in  Orahood  v.  Denver,  41  Colo.  176,  91  Pac.  1116, 
termination  of.  officer's  term  necessarily  implied  cessation  of  salary. 

power  of  Corporation  to  Fix  a  Limit  to  salaries  of  its  officers  rests 
entirely  upon  statute. 

Approved  in  State  v.  Dodson,  123  La.  913,  49  So.  639,  applying 
rule  to  ordinance  of  city  abolishing  salary  of  one  who  had  been  com- 
missioner and  had  qualified  as  marshal. 

103  Cal.  668-660,  87  Pac.  758,  MABTIN  ▼.  YOLO  COUNTY. 

Board  of  Supervisors  cannot  Levy  Tax  for  school  building  unless 
district  has  acquired  a  lot. 

Approved  in  Bancroft  v.  Bandall,  4  Cal.  App.  312,  87  Pac.  808. 
in  suit  to  restrain  supervisors  from  levying  tax  for  construction  of 
school,  building,  allegation  that  trustees  did  not  own  any  lot  was 
not  equivalent  to  stating  they  had  made  no  provision  for  a  lot. 

103  CaL  675-678,  37  Pac.  754,  PEOPLE  ▼.  BBYON. 

Information  Charging  Crime  of  Compounding  a  felony  must  allege 
actual  commission  of  crime  compounded. 

Approved  in  State  v.  Hodge,  142  N.  C.  669,  55  S.  E.  628,  7  L.  B. 
A.  (n.  s.)  709,  reaffirming  rule. 
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103  CaL  678-680,  87  Pftc.  649,  JONES  ▼.  8ANBEB8. 

Judge  of  Court  for  Time  Being  has  fiill  power  to  hear  and  deter- 
mine motion  for  new  trial. 

Approved  in  Texas  etc.  By.  Co.  v.  Voliva,  41  Tex.  Civ.  App.  19, 
91  3.  W.  355,  where  special  judge  who  tried  case  was  called  awaj 
after  verdict,  a  special  judge  subsequently  selected  had  authority  te 
hear  and  grant  motion  for  new  trial. 

Where  Eridence  Involves  Suhstantlal  Conflict^  aetion  of  eourt  b^ 
low  win  not  be  disturbed. 

Beaffirmed  in  Berivani  v.  Dondero  (CaL),  44  Pac.  1066. 


NOTES 

ONTHX 


CALIFORNIA   REPORTS 


CASES  IN  104  CALIFORNIA. 


104  OaL  10-16,  37  Pac.  626,  DUNCAN  ▼.  HAWN. 

ABsi^liimeiit  of  Debt  Secured  by  Lien  carries  right  to  enforce  lien 
when  lien  is  perfected  before  assignment. 

ApproTed  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
Cal.  App.  711,  118  Pac.  Ill,  following  rule;  Bamboz  v.  Stansburj,  13 
Cal.  App.  652,  110  Pac.  474,  holding  indorsement  and  transfer  of 
n-ote  by  corporation  carried  with  it  collateral  pledged  as  security; 
Goldtree  y.  San  Diego,  8  Cal.  App.  512,  97  Pac  218,  holding  assignable 
equitable  liens  of  laborers  on  funds  in  city  treasury  for  payment  of 
sewer  contract;  Kent  v.  Muscatine  etc.  By.  Co.,  115  Iowa,  386,  88 
N.  W.  936,  holding  assignable  lien  of  laborer  on  taxes  voted  for 
railway;  Norman  v.  Edington,  115  Tenn.  315,  89  S.  W.  745,  holding 
laborer's  lien  could  not  be  enforced  by  assignee  of  claim  when  re- 
quired notice  by  laborer  had  not  been  given. 

104  Cal.  15-20,  43  Am.  St.  Bep.  66,  37  Pac.  757,  PEBBT  T.  BOSa 

Money  Borrowed  by  Husband  for  purchase  of  land  is  community 
property  in  hands  of  husband. 

Approved  in  Estate  of  Fay,  3  Oof.  Prob.  272,  following  rule;  Estate 
of  Hale,  2  Cof.  Prob.  202,  holding  money  borrowed  by  husband  and 
not  secured  by  his  separate  property  was  community. 

After-acqnlred  Title  Feeds  Homestead,  and  deed  by  husband  alone 
purporting  to  convey  such  after-acquired  title  is  of  no  eifect. 

Eeaflfirmed  in  Towne  v.  Towne,  6  Cal.  App.  704,  92  Pac.  1053. 

U«n  for  Pnrcliase  Mon^  of  Homestead.  See  note,  86  Am.  St.  Bep. 
178. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  389. 

104  Cal.   2(>-29,   37  Pac.   859,   LOS    ANOBLBS    ETC.    BT.   CO.   ▼. 
BXJICPP. 
Blgbt  to  Set  Off  Benefits  Against  Damages  on  eondemnation.    See 
note,  9  L.  B.  A.  (n.  a.)  829. 

104  Cal,  30-34,  37  Pac  775,  PALMBB  T.  liAVIONK 

Where  Comjilalnt  Alleges  Contract  was  with  husband  and  wife 
jointly^  and  claim  of  lien  attached  avers  contract  was  made  with 
acquiescence  of  hnsband,  variance  is  material  and  subject  to  demurrer. 
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Approyad  in  Bagnell  Lumber  do.  t.  Missouri  etc.  B.  B.  Co.,  180 
Mo.  467,  79  8.  W.  1144,  holding  where  claim  of  lien  was  based  on 
contract  with  railroad  and  tie  contractors  jointly,  failure  to  prove 
joint  contract  was  fatal. 

Distinguished  in  Star  Mill  etc.  Co.  ▼.  Porter,  4  Cal.  App.  474,  88 
Pac.  499,  and  Lucas  v.  Bea,  10  Cal.  App.  646,  102  Pac.  824,  both 
holding  technical  doctrine  of  variance  did  not  apply  to  statement  of 
contract  in  notice  of  lien. 

OomplaJnt  ia  Demurrable  for  Ambiguity  when  its  allegations  are 
inconsistent  with  exhibit  thereto  attached. 

Approved  in  8.  F.  Sulphur  Co.  v.  Aetna  Indem.  Co.,  11  Cal.  App. 
698,  106  Pac.  112,  holding  variance  between  complaint  and  exhibit 
could  not  be  raised  by  general  demurrer. 

104  OaL  40-44,  37  Pac.  804,  HUMFHBET8  ▼.  BIA8INOAMB. 

Evldem^  Held  Sufficient  to  Sustain  Finding  that  use  of  way  was 
adverse  and  not  permissive. 

Approved  in  Gurnsey  v.  Antelope  Creek  etc.  Water  Co.,  6  Cal.  App. 
390,  92  Pac.  327,  upholding  finding  that  use  of  water  was  adverse; 
Bashore  v.  Mooney,  4  Cal.  App.  280,  87  Pac.  555,  upholding  finding  of 
adverse  use  of  ditch. 

104  Oal.  45-48,  43  Am.  St  Bep.  70,  37  Pac.  770,  HOWEUi  ▼.  HOWELL. 

Where  FinaJr  Judgment  has  Been  Bendered  in  divorce,  and  no  ali- 
mony provided  for,  and  time  for  appeal  has  expired,  court  has  no 
power  to  grant  alimony  for  wife  and  children. 

Approved  in  Calegaris  v.  Calegaris,  4  Cal.  App.  266,  87  Pac.  562, 
holding  where  divorce  decree  divided  cotnmunity  property  and  gave 
wife  custody  of  children,  failure  to  provide  for  their  care  had  legal 
effect  that  husband  should  not  be  required  to  make  any  further 
payment  therefor  to  wife. 

Distinguished  in  Bruce  v.  Bruce,  160  Cal.  30,  116  Pac.  67,  holding 
temporary  alimony  could  be  allowed  pending  appeal  from  order  fixing 
alimony;  Harlan  v.  Harlan,  154  Cal.  344,  346,  347,  98  Pac.  34,  35, 
holding  where  wife  had  been  awarded  custody  of  children  in  divorce 
decree,  court  retained  power  under  section  138,  Code  of  Civil  Pro- 
cedure, to  order  husband  to  pay  for  support  of  children;  Soule  v. 
Soule,  4  CaL  App.  101,  107,  87  Pac.  206,  209,  holding  court  had  no 
power  to  annul  decree  allowing  alimony  so  as  to  leave  decree  as  if 
provision  for  support  of  wife  had  been  omitted. 

Power  of  Coorta  to  Modify  Decreee  for  Alimony.  8ee  note,  129 
Am.  St.  Bep.  110. 

Miscellaneous. — Cited  in  Howell  v.  Howell  (Cal.),  37  Pae.  772,  com- 
panion case. 

104  OaL  49-59,  87  Pac.  777,  38  Pac  89,  BEAN  ▼.  8T0NEMAK. 

Amendment  of  Oomidaint  at  Trial  to  conform  to  proof  is  allow- 
able when  defendant  is  not  thereby  prejudiced. 

Approved  in  Green  v.  Gavin,  11  Cal.  App.  510,  105  Pac.  763,  hold- 
ing amendment  to  answer  properly  allowed  at  trial. 

What  Oovenanta  Bun  Witb  the  Land.  See  note,  82  Am.  St.  Bep. 
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104  Cal.  60-67,  37  Pac.  780,  COUNTY  OF  SAN  LXHS  OBISPO  y. 
FELT& 

Later  Act,  Thougli  TaJcing  Effect  at  Once,  repeals  earlier  incon- 
sistent act  which  is  not  to  take  effect  until  after  passage  of  later  act. 

Approved  in  Ex  parte  Sohncke,  148  Cal.  263,  113  Am.  St.  Bep. 
236,  82  Pac.  957,  2  L.  B.  A.  (n.  s.)  813,  holding  where  later  act  was 
invalid  it  did  not  affect  earlier  act. 

Expense  of  Collecting  State  Poll  Tax  should  be  met  from  percentage 
of  tax  itself  rather  than  out  of  general  fund  of  county. 

Approved  in  Alameda  County  v.  Daltom,  148  Cal.  248,  82  Pac.  1050, 
holding  poll  tax  required  to  be  levied  by  section  12,  article  Xm, 
Constitution,  is  state  tax. 

Under  Amendment  of  1893  to  Section  2652,  Political  Code,  county 
assessor  is  entitled  to  receive  percentage  of  poll  tax  theretofore  al- 
lowed to  road  overseer  for  collection. 

Distinguished  in  Moore  v.  Nation,  80  Kan.  679,  103  Pac.  110,  23 
L.  B.  A.  (n.  8.)  1115,  holding  district  judge  not  entitled  to  additional 
compensation  when  duties  of  jury  commissioner  were  imposed  on  them 
during  term. 

104  Cal.  67-72,  37  Pac  782,  BOBEBTS  v.  OEBHABT. 

State  Acquires  No  Title  to  Lien  Lands  under  act  of  1853  until  it 
selects  lands. 

Approved  in  Slade  v.  County  of  Butte,  14  Cal.  App.  458,  459,  112 
Pac.  487,  and  United  States  v.  Laam,  149  Fed.  584,  both  following 
rule;  Brigham  City  v.  Bich,  34  Utah,  140,  97  Pac.  224,  construing 
enabling  act  with  reference  to  grant  of  lands  to  state. 

104  CaL  73-80,  37  Pac.  796,  HOUSE  v.  LOS  ANOELES  COUNTY. 

Board  of  Supervisors  have  No  Power  to  contract  with  individual 
for  collection  on  percentage  basis  for  collections  for  tax  sales. 

Approved  in  State  v.  Goldthait,  172  Ind.  224,  87  N.  E.  138,  holding 
county  board  had  no  power  to  make  tax  ferret  contract. 

Board  of  Supervisors  has  No  Power  to  delegate  to  others  perform- 
ance of  duties  calling  for  exercise  of  discretion. 

Approved  in  State  v.  Dickinson  County,  77  Kan.  543,  95  Pac.  393, 
16  L.  B.  A.  (n.  s.)  476,  holding  void  contract  of  county  commissioners 
with  private  person  to  aid  in  collection  of  taxes;  Floyd  County  v. 
Owego  Bridge  Co.,  143  Ky.  697,  137  S.  W.  239,  holding  fiscal  court 
of  county  could  not  delegate  to  bridge  commissioners  power  to  select 
sites  and  make  contracts  for  bridges;  Jewell  Belting  Co.  v.  Village 
of  Bertha,  91  Minn.  11,  97  N.  W.  424,^  holding  village  board  could 
not  delegate  to  committee  power  to  contract  for  fire  apparatus;  Mc- 
Pherson  v.  San  Joaquin  County  (Cal.),  56  Pac.  804,  arguendo. 

104  Cal.  81-85,  37  Pac.  785,  ESTATE  OF  CABBIGEB. 

Will  Made  by  Man  in  Prime  of  Life,  in  full  possession  of  mental 
powers,  according  to  forms  of  law,  without  presence  of  relative,  can- 
not be  set  aside  on  ground  of  undue  influence. 

Approved  in  Estate  of  Dolbeer,  3  Cof.  Prob.  244,  246,  247,  248, 
holding  will  not  executed  under  undue  influence. 

Undue  Influence.    See  notes,  2  Cof.  Prob.  96;  1  Cof.  Prob.  252. 

Order  Granting  New  Trial  will  not  be  Disturbed  when  evidence  is 
convicting. 

Beaffirmed  in  Scrivani  v.  Dondero   (Cal.),  44  Pac.  1066. 
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104  Oal.  86-94,  43  Am.  St.  B«p.  73,  37  Pac.  799,  PEOPI.E  T.  KIL- 
VIKOTOK. 

Whether  Oilicer  Who  Shoots  at  Fleeing  Penon  in  attempt  to  arrest 
him,  with  intention  to  intimidate,  but  kills  him,  is  guilty  of  criminal 
negligence  is  question  for  jury. 

Approved  in  Petrie  t.  Cartwright,  114  Ky.  108,  102  Am.  St.  Bep. 
274,  70  S.  W.  299,  59  L.  B.  A.  720,  holding  officer  not  justified  in 
shooting  man  fleeing  to  escape  arrest  for  offense  less  than  felony, 
when  officer  was  acting  without  warrant. 

Homicide  by  Official  Action  or  by  officers  of  justice.  See  note,  67 
L.  B.  A.  308,  309,  310. 

104  Cal.  94-103,  37  Pac.  894,  HOPPE  t.  HOPPE. 

Decree  Setting  Apart  Homestead  for  Family  vests  title  in  bene- 
ficiaries. 

Beaffirmed  in  Estate  of  Hayes,  1  Cof.  Prob.  554. 

Blj^ta  Conferred  by  Probate  Homestead  cannot  be  affected  by  acts 
of  one  or  more  of  beheficiaries  to  detriment  of  others. 

Beaffirmed  in  Sanguinetti  v.  Bossen,  12  Cal.  App.  633,  107  Pac.  564. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
67,  72,  77. 

Bight  of  Widow  to  Convey,  Lease,  or  Encumber  homestead  during 
minority  of  children.     See  note,  10  L.  B.  A.  (n.  s.)   788.  789. 

Partition  of  Homestead.    See  note,  4  L.  B.  A.  (n.  s.)  792. 

104  Cal.  10&-126,  37  Pac.  876,  DAW  ▼.  NILES. 

Oral  Evidence  la  Inadmiaaible,  in  action  to  foreclose  mortgage,  to 
contradict  written  stipulation  for  interest  on  debt  secured. 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  768,  118 
Pac.  95,  holding  maker  of  note  could  not  depend  on  ground  it  was 
not  intended  to  be  paid  where  consideration  was  unquestioned. 

Miscellaneous. — Cited  in  Bahwell  v.  Smith  (Cal.),  42  Pac.  822,  com- 
panion case. 

104  Cal.  126-127,  43  Am.  St.  Bep.  79,  37  Pac.  803,  BANDAUi  ▼. 
DUFP. 

Miscellaneous. — Cited  in  Bandall  v.  Duff,  107  Cal.  33,  40  Pac  20, 
on  another  appeal. 

104  CaL  128-130,  37  P%c.  869,  WALSEB  ▼.  AUSTIN. 

Act  of  March  31,  1891,  Authorizing  Appointment  of  assistant  dis- 
trict attorney  in  counties  of  eighth  class,  is  special  law  and  void. 

Distinguished  in  Newman  v.  Lester,  11  Cal.  App.  580,  105  Pac. 
787,  upholding  law  providing  for  appointment  of  deputy  assessor. 

104  CaL  133-139,  37  Pac.  887,  COKBOY  v.  DUlfLAP. 
Setoff  in  Bankruptcy.    See  note,  55  L.  B.  A.  70. 

104  Cal.  140-149,  37  Pac.  883»  FAITLKNEB  ▼.  BONDONI. 

Finding  la  not  Neceaeary  on  Fact  admitted  by  pleadings. 

Beaffirmed  in  Lambert  v.  Lambert,  1  Cal.  App.  115,  81  Pac.  715. 

Erroneous  Finding,  if  Material,  is  ground  for  reversal. 

Approved  in  De  Gottardi  v.  Donati,  155  Cal.  Ill,  99  Pac.  493, 
holding  immaterial  erroneous  finding  was  not  ground  for  reversal. 
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Tilld  to  Water  BigSitfl  may  1>«  Acqntred  by  adverse  user. 

Approved  in  State  v.  Quantic,  37  Mont.  53,  94  Pae.  499,  following 
rule;  Wutchumna  Water  Co.  v.  Bagle,  148  CaL  765,  84  Pac.  165, 
upholding  prescriptive  right  to  water  rights. 

Prescriptiye  Title  to  Watet.    See  note,  93  Am.  St.  Bep.  726. 

Use  of  Water  by  Biparlan  Owner  is  not  Adverse  to  prior  appro- 
priator  who  has  at  all  times  received  all  water  he  was  entitled  to. 

Approved  in  Talbott  v.  Butte  City  Water  Co.,  29  Mont.  26,  73 
Pac.  1113,  following  rule;  Jobling  v.  Tuttle,  75  Kan.  362,  89  Pac. 
703,  holding  use  of  water  from  spring,  which  did  not  deprive  owner 
of  use,  was  mere  license. 

Bigbt  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  678. 

Witness  cannot  be  Impeached  by  Showing  contradictory  statements 
made  by  him  as  to  matters  merely  collateral  to  issue. 

Approved  in  Estate  of  Gird,  157  Cal.  548,  137  Am.  St.  Bep.  131, 
108  Pac.  505,  following  rule. 

104  OaL  15a-166»  37  Pac  794,  JENNINGS  ▼.  JENNINGS. 

Delivery  of  Deed  to  Third  Person,  or  record,  or  delivery  for  record, 
by  grantor.    See  note,  54  L.  B.  A.  904. 

104  Oal.  166-160,  37  Pac.  868,  LANGE  ▼.  BBATNABD. 

Person  Made  Party  to  Action  by  Order  of  court  is  not  bound  by 
deposition  taken  before  such  order. 

Distinguished  in  Munger  v.  Yeiser,  80  Neb.  289,  114  N.  W.  167, 
holding  where  in  action  to  restrain  trespass  on  real  property  same  is 
sold  during  action  and  vendee  substituted  as  plaintiff,  evidence  taken 
before  transfer  should  be  considered  as  if  there  had  been  no  sub- 
stitution; Morris  v.  Linton,  74  Neb.  413,  104  N.  W.  928,  holding 
alienee  pendente  lite  bound  by  depositions  taken  before  alienation. 

104  OaL  168-171,  43  Am.  St.  &ep.  81,  37  Pac.  900,  THOMPSON  ▼. 
GOBNEB. 

Executed  Written  Contract  can  Only  be  Altered  by  contract  in  writ- 
ing or  by  executed  oral  agreement. 

Approved  in  Pear  sail  v.  Henry,  153  Gal.  325,  95  Pac.  157,  uphold- 
ing fully  performed  oral  agreement  substituted  for  written  agreement. 

Agreements  for  Hlfi^er  or  Exorbitant  Bate  of  interest  after  de- 
fault.   See  note,  91  Am.  St.  Bep.  586,  589. 

Usury  In  Agreement  for  Interest  After  Maturity.  See  note,  49  L. 
B.  A.  554. 

104  Cal.  171-179,  43  Am.  St.  Bep.  83,  37  Pac.  865,  McLAUGHLIN 
▼.  McLAUGHUN. 

Mode  of  Change  of  Beneficiary  Prescribed  in  Laws  of  mutual  bene- 
fit society  is  part  of  contract  with  member. 

Approved  in  Farra  v.  Braman,  171  Ind.  541,  542,  86  N.  E.  848, 
following  rule;  Freund  v.  Freund,  218  HI.  203,  109  Am.  St.  Bep.  283, 
75  N.  E.  929,  holding  change  of  beneficiary  of  life  insurance  policy 
not  accomplished  when  not  indorsed  on  policy;  Knights  of  Maccabees 
V.  Sackett,  34  Mont.  364,  115  Am.  St.  Rep.  532,  86  Pac.  424,  holding 
waiver  of  by-laws  of  beneficial  association  regarding  change  of  bene- 
ficiary must  occur  during  life  of  insured;  St.  Louis  Police  Belief  Assn. 
V.  Tierney,  116  Mo.  App.  470,  91  S.  W.  975.  holding  beneficiary  suffi- 
ciently designated  under  rules  of  mutual,  benefit  association. 
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ABBignmaiit  of  Life  Uumrance  Polidas.  See  note,  87  Am.  St.  Bep. 
616. 

104  OtL  179-183,  37  Pac.  923,  OWEK  ▼.  MEADE. 

Mliere  Complaint  Alleges  Unconditional  Agreement^  and  proof 
shows  agreement  on   contingency,  variance  is  fatal. 

Approved  in  Bailey  v.  Brown,  4  Cal.  App.  517,  88  Pac.  519,  np- 
holding  nonsuit  granted  where  complaint  alleged  promise  to  marry 
at  any  time,  and  proof  showed  promise  to  marzy  plaintiff  after 
death  of  her  mother. 

Distinguished  in  Brown  v.  Grown  Qold  Milling  Co.,  150  Cal.  382,  89 
Pac.  89,  holding  where  complaint  was  on  quantum  meruit,  proof  of 
contingent  contract  and  of  its  breach  without  cause  showed  no  vari- 
ance justifying  nonsuit. 

In  Action  by  Assignee,  Parol  Evidence  is  admissible  to  show  assign- 
ment  was  to   plaintiff  though   assignee  was   not  bound. 

Approved  in  Greve  v.  Echo  Oil  Co.,  8  Cal.  App.  280,  96  Pac.  906, 
holding  in  action  by  assignee,  parol  evidence  admissible  to  show 
transposition  of  initials  of  assignee  in  assignments. 

104  Oal.  184-185,  37  Pac.  893,  MEBBITT  Y.  HILL. 

Complaint  Alleging  Trespass  on  Pasture  Lands  of  plaintiff,  which 
does  not  alle^^e  lands  were  inclosed  nor  that  defendants  instigated  or 
knew  of  trespass,  states  no  cause  of  action. 

Approved  in  Minter  v.  Gose,  13  Wyo.  183,  78  Pac.  949,  upholding 
complaint  alleging  plaintiff  had  legal  estate  in  land,  and  defendants 
wrongfully  caused  sheep  to  be  driven  on  it  and  depastured  it;  Hard- 
man  V.  King,  14  Wyo.  509,  85  Pac.  384,  holding  actionable  trespass 
was  not  committed  on  uninclosed  lands  by  reason  of  cattle  straying 
thereon  from  adjoining  lands. 

104  Cal.  186-198,  43  Am.  St.  Bep.  89,  37  Pac  786,  25  L.  B.  A.  654, 
MONTOOMEBT  V.   SANTA  ANA  ETC.   BY.   00. 

Where  Bailroad  in  Street  Interferes  With  Access  of  abutting 
owner  to   his   property,   he   may   recover   damages   therefor. 

App'roved  in  Coats  v.  Atchison  etc.  Ey.  Co.,  1  Cal.  App.  443,  82 
Pac.   641,  following  mle. 

Use  of  Public  Street  for  Oeneral  Ballway  purposes  imposes  no 
now  servitude  on  abutting  owner. 

Approved  in  Mordhurst  v.  Ft.  Wayne  etc.  Traction  Co.,  163  Ind. 
277,  106  Am.  St.  Eep.  222,  71  N.  E.  645,  66  L.  B.  A.  105,  Kipp  v. 
Davis-Daly  Copper  Co.,  41  Mont.  517,  110  Pac.  240,  and  Wagner  v. 
Bristol  Belt  Line  Co.,  108  Ya.  601,  62  S.  E.  393,  all  following  rule; 
Kinsey  v.  Union  Traction  Co.,  169  Ind.  616,  629,  81  N.  £.  941,  946, 
holding  use  of  street  for  interurban  cars  imposed  no  new  burden; 
Bische  v.  Texas  Transp.  Co.,  27  Tex.  Civ.  App.  37,  66  8.  W.  327, 
holding  operation  of  street  railway  as  freight  road  imposed  addi- 
tional  servitude. 

What  are  Additional  Servitudes  in  Highways.  See  note,  106  Am. 
St.   Bep.   235,   239,   248,   255. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  585. 

Municipal  Authorities  are  in  Possession  of  Streets  and  hold  them 
for  use  of  public 
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Approved  in  Colegrove  Water  Co.  ▼.  Hollywood,  151  Cal.  431,  90 
Pac.  1056,  13  L.  B.  A.  (n.  8.)  904,  holding  city  e9uld  lay  water-pipe 
across  street  for  city  use  though  abutting  owners  owned  fee  in 
street;  Gurnsey  t.  Northern  California  etc.  Co.,  7  Cal.  App.  542, 
94  Pac.  862,  holding  board  of  supervisors  had  power  to  grant  fran- 
chise to  construct  lighting  system  along  suburban  highway;  Ma- 
dera By.  Co.  V.  Baymond  Granite  Co.,  3  Cal.  App.  679,  87  Pac.  31, 
holding  statutes  allowed  appropriation  of  highway  longitudinally  for 
railway  purposes. 

104  Oal.  198-204,  37  Pac.  870,  KINGS  COXJNT7  ▼.  JOHNSON. 

Mandamna  aa  Proper  Remedy  Against  Public  OAcers.  See  note,  98 
Am.  St.  Bep.  871. 

104  OaL  208-216^  37  Pac  890,  WALKERLY  ▼.  GKBENE. 

Miscellaneous. — Cited  in  In  re  Walkerly's  Estate  (Cal.),  37  Pae. 
893,  on  another  appeal. 

104  Oal.  217-221,  87  Pac.  896,  OBADDOOK  ▼.  O'BRIEN. 

OontractB  Between  Attorneys  and  Olients.  See  note,  83  Am.  St. 
Bep.  185. 

104  OaL  221-224,  37  Pac.  889,  DAUGHERTT  ▼.  DAUGHERTT. 
Question  of  Fraudulent  Intent  in  Conveyance  is  one  of  fact. 
BeafSrmed  in  Stevens  ▼.  Meyers,  14  N.  D.  403,  104  N.  W.  531. 

104  OaL  224-226^  87  Pac.  902,  McOREA  v.  JOHNSON. 

Assignee  of  Claim  of  Mechanic  has  No  Right  to  file  notice  of  lien. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co., 
16  CaL  App.  711,  118  Pac.  Ill,  Fleming  v.  Greener,  173  Ind.  266, 
87  N.  E.  721,  and  Fleming  v.  Greener,  41  Ind.  App.  80,  83  N.  £.  355, 
all  following  rule. 

104  OaL  227-229,  37  Pac.  903,  McOOBMIOE  v.  BAU>WIN. 

Effect  of  Failure  to  do  Annual  Work  on  mining  claim  is  to  render 
it  subject  to  relocation. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  226,  79  S.  W.  781,  and 
Madison  r.  Octave  Oil  Co.,  154  Cal.  773,  99  Pac  178,  both  holding 
^original  locator's  right  not  terminated  when  no  other  location  was 
made  after  his  failure  to  do  assessment  work. 

Abandonment  and  Forfeitoxe  of  Mining  Olaims.  See  note,  87  Am. 
St.  Bep.  415. 

Relocation  of  Mining  CAaim  as  Abandoned  or  Forfeited.  See  note^ 
68  L.  B.  A.  840. 

104  Oal.  230-231,  87  Pac.  902,  BOUOHE  Y.  LOUTTIT. 

Guarantor  for  Pasrment  to  Mortgagee  of  deficiency  of  debt  se- 
cured by  mortgage  is  released  from  liability  by  failure  of  mortgagee 
to   foreclose   mortgage. 

Approved  in  Smith  v.  Show,  16  N.  D.  311,  112  N.  W.  1063,  holding 
guarantor  of  water,  secured  by  mortgage,  to  pay  after  security  was 
exhausted  could  not  be  held  until  security  was  exhausted.  *^ 

104  OaL  282-237,  87  Pac  918,  PEOPIiE  T.  MARKHAM. 

Where  New  OfUce  is  Oreated,  Legislature  has  power  to  provide 
for  filling  it  until  beginning  of   constitutional  term. 
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ApproTed  in  Bush  ▼.  Nye,  6  Cal.  App.  302,  92  Pae.  110,  holding, 
when  legislature  prorided  for  additional  judge,  goyernor  could  ap- 
point judge  to  act  provisionally  until  election  of  judge. 

104  Oal.  239-243,  37  Pac.  904,  BLTTH  ▼.  B0BIN80N. 

Porbearaaco  to  Forecloe«  Lien  Which  Party  is  under  legal  obligar 
tion  not  to  foreclose  is  no  consideration  for  note  given  for  amount 
of  lien. 

Approved  in  Alaska  Packers'  Assn.  v.  Domenico,  117  Fed.  105, 
54  G.  C.  A.  485,  holding  agreement  to  perform  work  which  party 
was  already  legally  bound  to  perform  was  no  consideration  for  new 
contract  to  do  same  work. 

Surety  on  Building  Contractor's  Bond  who  has  guaranteed  delivery 
of  building  free  of  liens  cannot  enforce  lien  against  building. 

Distinguished  in  Burnett  t.  Glas,  154  Cal.  257,  97  Pac.  426,  holding 
partnership  not  barred  from  asserting  lien  because  one  member  in 
individual  capacity  was  surety  on  contractor's  bond  to  deliver  build- 
ing free  of  liens. 

Miscellaneous. — Cited  in  Blyth  v.  Torre  (Cal.),  3S  Pac.  640,  to  point 
that  when  surety  on  contractor's  bond  seeks  to  foreclose  lien  on 
building,  owner  may  set  up  bond  in  defense,  prove  plaintiflTs  lia- 
bility and  his  damage,  and  demand  offset. 

104  OaL  248-254,  37  Pac.  922,  BUBBIS  Y.  PEOPLE'S  DITCH  CO. 

Any  Allegation  of  Answer  Which,  if  Found  True,  necessarily 
shows  allegation  of  complaint  as  to  same  matter  is  untrue  is  good 
traverse,  and  sufficient  as  denial. 

Approved  in  Simoneau  v.  Pacific  Electric  By.  Co.,  159  Cal.  502, 
115  Pac.  324,  following  rule. 

104  Cal.  254-257,  37  Pac.  930,  CBOUBKB  ▼.  VENNEKOHL. 

New  Trial  Will  not  be  Granted  on  Oronnd  of  newly  discovered 
evidence,  where  party  has  not  shown  due  diligence  in  discovering 
and  producing  it. 

Approved  in  Bockwell  t.  Italian-Swiss  Colony,  10  Cal.  App.  636, 

103  Pac.  164,  and  State  v.  Fleming,  17  Idaho,  505,  106  Pac  318,  both 
following  rule;  O'Conor  v.  Clarke  (Cal.),  44  Pac.  483,  holding  trial 
court  had  discretion  to  refuse  new  trial  on  ground  of  newly  discov- 
ered evidence. 

Necessity  of  Qualifying  by  Beference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omni- 
bus," without  that  qualification.    See  note,  29  L.  B.  A.  (n.  s.)  681. 

104  Cal.  268-260,  37  Pac.  900,  BANKS  ▼.  YOLO  COUNTY. 
LawB  of  Special  or  laocal  Application  are  never  deemed  repealed 

by  general  legislation  except  upon  most  unequivocal  manifestation  of 
intent   to   that    effect. 

Approved  in  Estate  of  Brewer,  156  Cal.  93,  103  Pac.  488,  holding 
section  1715,  Code  of  Civil  Procedure,  not  repealed  by  section  941a, 
941b  and  941c. 

Implied  Bepeal  of  Statntes.    See  note,  88  Am.  St.  Bep.  277,  282. 

104  Cal.  262-264,  37  Pac.  931,  BCELBY  ▼.  BOULON. 

Notice  of  Appeal  from  Order  Densring  new  trial,  and  from  order 
denying  motion  to  set  aside  judgment,  does  not  include  appeal  from 
judgment. 
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/ 
Approved  in  State  ▼.  Preston,  ao  Nev.  306,  95  Pae.  920,  holding 
fatally  defective  notice  that  two  persons  convicted  of  manslaughter 
and   murder  respectively   intend   to   appeal  from   "judgment   of   dis- 
trict court  herein." 

Distinguished  in  Idaho  Comstock  etc.  Co.  v.  Lundstrom,  9  Idaho, 
266,  74  Pac.  977,  holding  sufficient  notice  of  appeal,  in  name  of  origi- 
nal parties,  from  judgment  and  order  denying  new  trial  where  it  is 
shown  other  parties  were  brought  in  by  cross-complaint. 

104  OaL  264-268,  87  Pac.  927,  LA  POINT  ▼.  BOXTLWABE. 

Filing  of  Sufficient  Petition  Is  Sssential  to  commencement  of  in- 
solvency proceeding. 

Distinguished  in   Newlove  v.  Mercantile  Trust  Co.,   156   Cal.   665, 

105  Pac.   975,   holding   failure   of   insolvent   to   include   certain   real 
property  in  inventory  did  not  affect  jurisdiction  of  court. 

104  Cal.  269-272,  37  Pac.  926,  VAN  LOO  ▼.  VAN  AKEN. 

^^ere  Mortgage  is  Olyen  to  Secure  Note  according  to  its  terms, 
which  contains  no  provision  for  collection  of  note,  or  foi  foreclosure 
of  mortgage  before  maturity,  mortgagor  has  no  right  to  foreclose 
until  maturity  of  note. 

Distinguished  in  California  Safe  Deposit  Co.  v.  Sierra  Valleys 
By.  Co.,  158  Cal.  696,  112  Pac.  277,  holding  holder  of  overdue  bond 
could   foreclose   mortgage   securing   payment   of   bonds. 

Proceedings  to  Enforce  Mortgage  for  Part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  740. 

104  Cal.  272-278,  37  Pac.  1044,  EZ  PABTE  BOACH. 

Section  11,  Article  Zn,  Conatitatlon,  makes  direct  constitutional 
grant  of  police  power  of  state  to  every  municipal  corporation  for 
local  purposes. 

Approved  in  In  re  Pfahler,  150  Cal.  80,  88  Pac.  274,  11  L.  B.  A. 
(n.  s.)  1092,  upholding  provision  for  initiative  in  freeholders'  char- 
ter; Home  Telephone  etc.  Co.  v.  Los  Angeles,  155  Fed.  566,  upholding 
right  under  freeholders'  charter  to  control  telephone  rates  as  exercise 
of  police  power. 

Miscellaneous. — Cited  in  Ex  parte  Scherrer  (Cal.),  97  Pac.  1046, 
eompanion  case. 

104  CaL  279-282,  37  Pac.  939,  BLACK  T.   8HABKET. 

I>ellvery  of  Deed  is  Qnestlon  of  Fact  depending  more  upon  inten- 
tion than  upon  mode  of  fulfilling  it. 

Approved  in  Pollmer  v.  Bohrer,  158  Cal.  758,  112  Pac.  546,  holding* 
deed  delivered;  Daneri  v.  Oazzola,  2  Cal.  App.  357,  83  Pac.  457,  hold- 
ing deed  not  delivered;  Hayden  v.  Collins,  1  Cal.  App.  263,  81  Pae. 
1122,  holding  revocable  delivery  in  escrow  did  not  pass  title. 

Possession  of  Deed  by  Orantee  is  prima  facie  evidence  of  delivery, 
but  it  may  be  shown  by  parol  deed  was  never  delivered. 

Approved  in  Drinkwater  v.  Hollar,  6  Cal.  App.  122,  91  Pac.  666, 
holding  delivery  to  have  been  without  grantor's  consent  and  void; 
Towne  ▼.  Towne,  6  Cal.  App.  701,  92  Pac.  1052,  holding  presump- 
tion of  delivery  arising  from  possession  not  rebutted;  Koester  v. 
Port  Huron  Co.,  24  S.  D.  559,  124  N.  W.  745,  upholding  finding  that 
order  for  threpher  and  purchase  notes  and  mortgage  placed  in  hands 
U  Cal.  Notes— 68 
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of  seller's  agent  were  not  delivered  with  intent  to  take  immediate 
effect. 

Dietinguished  in  Dennison  v.^Barnej,  49  Colo.  454,  113  Pae.  523, 
holding  where  complaint  alleged  delivery  of  deed,  question  of  deliv- 
ery was  not  in  issue;  Whitney  v.  Dewey,  10  Idaho,  653,  654,  80 
Pac.  1121,  1122,  69  L.  R.  A.  572,  holding  parol  evidence  inadmissible 
to  show  deed  absolute  delivered  to  grantee  should  take  effect  only 
on  condition. 

104  Cal.  282-286,  37  Pac.  917,  BEQUETTE  v.  PATTERSON. 

Finding  That  Boad  is  PuttUc  Highway  is  not  conclusion  of  law. 

Approved  in  People  v.  McCue,  150  Cal.  197,  88  Pac.  900,  following 
rule;  Leverone  v.  Weakley,  155  Cal.  397,  101  Pac.  305,  holding  allega- 
tion that  certain  land  was  public  highway  was  allegation  of  fact; 
Corea  v.  Higuera,  153  Cal.  45o,  95  Pac.  884,   17  L.  R.  A.   (n.  s.) 
1018,  holding  averment  street  was  highway  was  statement  of  fact. 

Municipal  Power  Over  Nnisances  Affecting  highways  and  waters. 
See  note,  39  L.  R.  A.  665. 

104  OaL  286-288,  37  Pac.  934,  SANTA  CRUZ  BOOS  PAY.  CO.  ▼. 
BOWIE. 

Advice  of  Attorney  Ccmtrary  to  Bnllnga  of  court  is  not  surprise 
for  which  new  trial  may  be  granted. 

Approved  in  Porter  v.  Anderson,  14  Cal.  App.  726,  113  Pac.  350, 
following  rule;  Le  Tourneux  v.  Oilliss,  1  Cal.  App.  555,  82  Pac 
630,  holding  application  for  relief  from  mistake  in  law  must  be 
made  before  judgment. 

104  Cal.  288-293,  43  Am.  St.  Bep.  100,  38  Pac.  81,  BOOEBS  v.  CABT. 

Courts  Take  Judicial  Notice  of  Oovemment  surveys  of  lands. 

Approved  in  Stanton  v.  Hotchkiss,  157  Cal.  654,  108  Pac.  865,  fol- 
lowing rule;  Merritt  v.  Trinity  County,  3  Cal.  App.  170,  84  Pac. 
675,  holding  court  bound  to  take  judicial  notice  of  situs  of  land 
within   county  in   action   to   recover  taxes. 

Judicial  Notice  of  Localities  and  Boundaries.  See  note,  82  Am. 
St.   Rep.  440,   445. 

Facts  of  Which  Courts  will  Take  Judicial  Notice.  See  note,  124 
Am.  St.  Rep.  34. 

104  CaL  293-297,  37  Pac.  936,  WAONEB  T.  WAONEB. 

Question  of  Good  Faith  of  Husband  in  making  offer  to  provide 
home  for  wife  is  to  be  determined  by  court. 

Reaffirmed  in  Bordeaux  v.  Bordeaux,  43  Mont.  116,  115  Pac.  31. 

Decree  Against  Plaintiff  in  Divorce  Suit  as  bar  to  subsequent  ac- 
tion.   See  note,  26  Ii.  R.  A.  (n.  s.)  579. 

104  CaL  298-302,  37  Pac  1049,  BABNETT  ▼.  BABNETT. 

In  Construing  Deed,  Intention  of  Grantor  is  to  be  ascertained 
from   entire  instrument. 

Approved  in  Pavkovich  v.  Southern  Pacific  B.  B.  Co.,  150  Cal. 
45,  47,  87  Pac.  1098,  1099,  holding  deed  to  quarry  prohibited  taking 
stone  for  any  but  purposes  specified  therein;  Burnett  v.  Piercy, 
149  Cal.  190,  86  Pac.  607,  holding  conveyance  to  trustee  gave  life 
estate  though  words  "life  estate"  were  not  used;  Peterson  v.  Ma- 
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ehado  (Cal.)i  43  Pac.  612,  deed  to  riglit  of  way  construed  to  convey 
only  easement;  King  y.  Samuel,  7  GaL  App.  61,  93  Pac.  392,  holding 
ambiguity  in  deed  must  be  construed  against  grantee  who  caused 
it  to  exist;  Triplett  v.  Williams,  149  N.  0.  3»7,  63  S.  E.  80,  24  L. 
R.  A.  (n.  8.)  514,  holding  all  parts  of  deed  should  be  considered 
and  given  effect. 

Remainder  After  Life  Estate  Which  is  Granted  to  "heirs"  is  estate 
in  property  capable  of  being  transferred  in  same  manner  as  present 
interest. 

Approved  in  County  of  Los  Angeles  v.  Winans,  13  Gal.  App.  262, 
109  Pac.  652,  holding  action  to  quiet  title  brought  against  "heirs" 
entitled  to  remainder  after  life  estate  concluded  their  rights;  Utter 
V.  Sidman,  170  Mo.  292,  301,  70  a  W.  704,  707,  holding  deed  to 
grantee  and  heirs  conveyed  life  estate  to  grantee  with  remainder 
to    heirs. 

Effect  of  Other  Language  in  Deed  to  cut  down  estate  conveyed 
by   granting  clause.     See   note,   12  L.  R.   A.    (n.   s.)   957,   964. 

Section  779,  Civil  Code,  Abrogates  Rule  in  Shelley's  Case. 

Approved  in  Wilson  v.  Linder,  18  Idaho,  445,  138  Am.  St.  Rep. 
213,  110  Pac.  275,  holding  rule  in  Shelley's  Case  abolished  by  sec- 
tion 3076,  Revised  Codes. 

Rule  in  Shelley's  Case.    See  note,  29  L.  R.  A.  (n.  s.)  1105,  1160. 

Habendnm  Clause  will  Prevail  Over  Granting  Clause  in  deed 
when   it  purports  to  limit   or  enlarge   estate  granted. 

Approved  in  Jacobs  v.  All  Persons,  12  Cal.  App.  168,  106  Pac.  898, 
holding  habendum  clause  limited  grant  to  life  estate. 

Repugnant  Clauses  in  Deeds.    See  note,  111  Am.  St.  Rep.  775. 

104  CaL  302-306,  37  Pac.  1048,  38  Pac  109,  CHAPBiAK  Y.  HUGHES. 
What  Constitutes  a  Partnership.    See  note,  115  Am.  St.  Rep.  414. 

104  Cal.   310-313,  37  Pac.   1037,  BLOOM  ▼.   HAZZARD. 

Contracts,  Consideration  for  Which  has  Partly  Failed,  or  is  partly 
illegal.    See   note,  117   Am.   St.   Rep.   522. 

104  Cal.  318-321,  37  Pac.  942,  JACOBS  v.  ELLIOTT. 

Trial  Jurors  are  Entitled  to  Per  Diem  only  when  in  attendance  upon 
court. 

Reaffirmed  in  Emmer  v.  Bostock,  130  Mich.  342,  89  N.  W.  964. 

104  Cal.  321-325,  37  Pac.  1085,  COULTERVILLE  ETC.  TURNPIKE 
CO.   ▼.   STATE. 

What  Claims  Constitute  Valid  Demands  against  a  state.  See  note^ 
42  L.  R.  A.  55. 

104  Cal.  326-334,  43  Am.  St  Rep.  106,  37  Pac.  1042,  VISALIA  GAS 
ETC.  CO.  v.   SIMS. 

Lease  of  Light  and  Oas  Plant  having  franchise  from  city  to  third 
party  for  period  of  years  is  void. 

Approved  in  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152 
Cal.  583,  93  Pac.  492,  holding  quasi  public  corporation  could  not 
without   legislative  consent   transfer  its  entire  property  to  another. 

CoriK>ration  is  Liable  for  Money  received  by  it  under  contract 
void  for  want  of  authority. 

Reaffirmed  in  Laidlaw  v.  Pacific  Bank  (Cal.)^  67  Pac.  899, 
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Wliere  Contract  With  Corporation  it  intra  Vires  and  also  a^inst 
public  policy,  neither  party  is  entitled  to  relief. 

Approved  in  State  ▼.  Corning  State  Sav.  Bank,  136  Iowa,  88,  113 
N.  W.  504,  holding  where  eavinge  bank,  prohibited  by  law  from 
borrowing  money,  borrowed  money,  lender  could  not  recover  with 
other  creditors  when  bank  became  insolvent;  Montgomery  v.  Whit- 
beck,  12  N.  D.  392,  96  N.  W.  329,  holding  void  insurance  policy  issued 
by  mutual  insurance  company  in  total  disregard  of  law  governing 
such  companies. 

Bight  to  Transfer  or  Mortgage  Privilege  to  use  streets  for  tele- 
graph, telephone,  or  other  quasi-public  purposes.  See  note,  47  L. 
R.  A.  88. 

104  CaL  334-340,  37  Pac.  1038,  BECLAKATION  DI8T.  NO.  542  y. 
TURNER. 

Validity  of  OrganiBatlon  of  Irrigation  District  cannot  be  collater- 
ally attacked. 

Approved  in  Keeeh  v.  Joplin.  157  Cal.  14,  106  Pac.  228,  Metcalfe 
▼.  Merritt,  14  Cal.  App.  247,  111  Pac.  506,  and  Reclamation  Dist. 
No.  70  V.  Sherman,  11  Cal.  App.  409,  105  Pac.  281,  all  following 
rule;  Reclamation  District  v.  McPhee,  13  Cal.  App.  388,  109  Pac. 
1109,  holding  validity  of  assessment  did  not  rest  on  de  jure  char- 
acter of  reclamation  district. 

Trustee  of  Reclamation  District  is  Disqualified  from  acting  with 
respect  to  acquisition  by  district  of  levee  owned  by  himself. 

Approved  in  Reclamation  Dist.  v.  Birks,  159  Cal.  237,  113  Pac. 
171,  holding  invalidity  of  assessment  on  reclamation  district  could 
be  shown  by  evidence  that  majority  of  trustees  were  financially 
interested  in  purchase  for  which  assessment  was  made. 

Procedure  for  Establisliment  of  Drains  and  Sewers.  See  note,  60 
L.  R.  A.  242. 

104  CaL  340^44,  87  Pac  1050,  FORFHRY  PAVING  CO  ▼.  ANCKER. 

Publication  of  Resolution  of  Intention  to  Improre  Street  is  pre- 
requisite to  power  of  council  to  order  work  done. 

Approved  in  Gay  v.  Engebretson,  158  Cal.  27,  137  Am.  St.  Rep. 
67,  109  Pac.  879,  following  rule. 

'Thereupon,"  as  Used  in  Law  Providing  for  posting  resolution  of 
intention  to  improve  street,  does   not   require  immediate   posting. 

Approved  in  Hagerty  v.  Conlan,  15  Cal.  App.  648,  115  Pac.  765, 
holding  "thereupon,"  as  used  in  section  1118,  Code  of  Civil  Proce- 
dure, did  not  mean  immediately,  but  imported  reasonable  time;  Dud- 
ley V.  Superior  Court,  13  Cal.  App.  276,  110  Pac.  148,  holding  "there- 
upon," as  used  in  statute,  imported  reasonable  time. 

104  CaL  344-346,  37  Pac.  941,  BAXTER  ▼.  HART. 

Partner  Who  Becomes  Sole  Owner  of  partnership  claim  may  main- 
tain action  on  such  claim. 

Approved  in  Boyce  v.  Gordon,  11  Cal.  App.  772,  106  Pac.  265, 
following  rule;  Ban  v.  Columbia  Southern  By.  Co.,  117  Fed.  2^,  54 
C.  C.  A.  407,  upholding  action  by  one  partner  brought  to  foreclose 
mechanic's  lien  filed  in  name  of  partnership  wh^n  such  partner  was 
bound  to  account  to  other  for  only  share  of  net  profits,  and  none 
BU£h  were  earned. 
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104  OaL  347-^4,  38  Pac  46,  BBUOH  ▼.  OOZiOimEBT. 

Law  ifl  not  General  or  Oonstitational  when  it  coaferB  particular 
privileges  or  imposes  peculiar  disabilities  in  exercise  of  common 
right  upon  class  of  persons  arbitrarily  selected  from  general  body. 

Approved  in  Wheeler  v.  Herbert,  152  Gal.  233,  98  Pae.  357,  hold- 
ing act  providing  for  change  of  boundary  of  Fresno  and  King's 
counties  was  general  law;  Johnson  ▼.  Gunn,  148  Cal.  749.  84  Pac.  Or.6, 
holding  act  classifying  townships  in  counties  of  twenty-seventh  class 
was  general  law;  Ex  parte  Sohncke,  148  Cal.  267,  113  Am.  St.  Bep. 
236,  82  Pae.  959,  2  L.  B.  A.  (n.  s.)  813,  holding  act  of  March  20, 
1905,  fixing  rates  of  interest  and  charges  on  chattel  mortgages  on 
specified  kinds  of  personal  property,  was  special  law  and  void. 

Miscellaneous. — Cited  in  Parker  v.  Long  (Cal.),  38  Pac.  47,  com- 
panion case. 

104   OaL   354-363,   48  Am.   St  Bep.   Ill,   38  Pac.   49,   FEALEY  ▼. 


Judgment  can  Only  be  Set  Aside  In  Equity  for  extrinsic  fraud  in 
its  procurement. 

Approved  in  Amestoy  Estate  Co.  v.  Los  Angeles,  5  Cal.  App.  276, 
90  Pac.  44,  holding  judgment  conclusive  when  no  extrinsic  fraud  waM 
shown;  Hanley  v.  Hanley,  4  Cof.  Prob.  484,  refusing  to  set  asidd 
on  ground  of  fraud  order  setting  apart  probate  homestead  when  court 
had  jurisdiction;  Boring  t.  Ott,  138  Wis.  289,  119  N.  W.  876,  19  L.  B. 

A.  (n.  s.)   1080,  holding  judgment  could  not  be  attacked  on  ground 
it  was  obtained  by  perjury. 

Belief  in  Equity  Against  Judgments  on  ground  of  fraud.    See  note, 
87  Am.  St.  Bep.  105. 
Perjury  as  Qround  for  Belief  Against  Judgment.    See  note,  10  L. 

B.  A.   <n.  s.)   231. 

Belief  from  Decrees  of  Courts  having  exclusive  jurisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes, 
106  Am.  St.  Bep.  646;  1  Cof.  Prob.  269. 

Order  Setting  Apart  Probate  Homestead  vests  title  to  land  set 
apart  in  beneficiaries. 

Beaffirmed  in  Estate  of  Hayes,  1  Oof.  Prob.  554. 

104  Oal.  363-368,  37  Pac.  1031,  PEOPLE  ▼.  LANO. 

Instruction  as  to  Credibility  of  Testimony  of  accused  in  his  own 
behalf  considered  and  disapproved. 

Approved  in  Lang  v.  State,  42  Fla.  601,  28  So.  857,  approving  in- 
structions on  weight  of  testimony  of  witnesses  generally  when 
accused  testified  in  his  own  behalf. 

Bight  of  Court  to  Caution  Jury  as  to  Believing  testimony  of  ac- 
cused in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  808,  819. 

104  Cal.  369-372,  36  Pac.  93,  38  Pac.  43^  CHUBCHn«L  ▼.  BAXTBIANN. 
Conclusiyeness  of  Prior  Decisions  on  subsequent  appeals.    3ee  note, 
84  L.  B.  A.  323. 

104  Cal.  373-381,  37  Pac.  943,  PEOPLE  ▼.  KEABT. 
Names  of  Witnesses  Need  not  be  Lidorsed  on  information. 
Beafiirmed  in  People  v.  Overacker,  15  Cal.  App.  626,  115  Pae.  758. 
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Oommlnlon  of  Homicidd  by  Acciued,  if  proved,  does  not  cast  upon 
him  burden  of  proving  eirenmstanees  in  mitigation  or  excuse  by  pre- 
ponderance of  evidence. 

Approved  in  State  v.  Hazlet,  16  N.  D.  436,  113  N.  W.  377,  follow- 
ing rule;  Prince  v.  United  States,  3  Okl.  Cr.  705,  109  Pac.  243,  holding 
inBtructlon  did  not  east  npon  defendant  burden  of  proof  of  circum- 
stances in  mitigation. 

104  Oal.  381-389,  38  Pac.  82,  METEB  v.  OBEAT  WESTEBK  INB.  OO. 

Appellate  Court  on  Review  of  Evidence  will  consider  all  evidence 
in  favor  of  prevailing  party  as  true  as  well  as  all  reasonable  infer- 
ences deducible  therefrom. 

Approved  in  Walsh  v.  Bradshaw,  16  Oal.  App.  587,  117  Pac.  690, 
following  rule;  Showers  v.  Zanone  (Oal.  App.),  85  Pac.  858,  upholding 
findings  when  evidence  was  conflicting;  Dietz  v.  Kueks  (Cal.),  45 
Pac.  833,  holding  denial  of  motion  for  new  trial  would  not  be  re- 
versed where  there  was  some  evidence  in  support  of  verdict. 

Admissibility  of  Beports  by  Agent  or  Employee  to  employer,  to 
prove  fact  in  issue.    See  note,  18' L.  B.  A.  (n.  s.)  232. 

104  OaL  89Qr395,  37  Pac  1046,  JOHNSTON  ▼.  GLENN  OOITNTT. 

Erroneous  Finding  of  Board  of  Supervlson  within  jurisdiction  is 
not  reviewable. 

Reaffirmed  in  Sacramento  County  v.  Glann,  14  OaL  App.  786,  113 
Pac.  362.     - 

104  CaL  305-400,  38  Pac.  63,  WATKINB  T.  WILHOIT. 

Bight  to  Bring  Creditor's  Bill  to  Set  Aside  assignment  for  benefit 
of  creditors  as  in  fraud  of  plaintiff's  right  accrues  when  execution  on 
plaintiff's  judgment  is  returned  unsatisfied. 

Approved  in  Watt  v.  Morrow,  19  S.  D.  325,  326,  103  N.  W.  47,  hold- 
ing limitations  began  to  run  against  creditor's  right  of  action  to  set 
aside  sale  of  land  alleged  in  fraud  of  his  claim  when  he  recovered 
judgment  thereon. 

Miscellaneous. — Cited  in  Littlehead  ▼•  Wilhoit  (Cal.),  38  Pac.  54, 
companion  case. 

104  Cal.  402-407,  38  Pac  61,  SHAIN  ▼.  8BE80VICH. 

Fraud  and  Mistake  are  in  Same  Category  as  regards  application  of 
statute  of  limitations  to  actions  based  thereon. 

Cited  in  American  Min.  Co.  v.  Basin  &  Bay  etc.  Min.  Co.,  39  Mont. 
482,  104  Pac.  526,  24  L.  B.  A.  (n.  s.)  305,  arguendo. 

Means  of  Knowledge  is  Eciaivaleat  to  Knowledge. 

Approved  in  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  318, 
119  Am.  St.  Bep.  199,  88  Pac.  363,  8  L.  B.  A.  (n.  s.)  682,  upholding 
service  by  publication  under  McEnemey  Act;  Williamson  v.  Beards- 
ley,  137  Fed.  470,  69  C.  C.  A.  615,  holding  where  complainants  had 
notice  of  pendency  of  administration  proceedings,  they  were  deemed 
to  have  knowledge  of  recorded  conveyances  therein;  Peacock  v. 
Barnes,  142  N.  0.  219,  55  S.  E.  100,  holding  cause  of  action  for  mis- 
take accrued  when  mistake  should  have  been  discovered  by  exercise 
of  ordinary  diligence. 

Distinguished  in  Eiehelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App. 
638,  100  Pac.  121,  holding  mere  existence  of  opportunities  for  pur- 
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chaser  to  examine  into  truth  of  representations  made  by  vendor 
eottld  not  remove  fraud  in  law  arising^  from  their  falsity. 

Statates  of  Limitation  are  Vital  to  welfare  of  lociety,  and  are 
favored  in  law. 

Approved  in  Lilly-Bracket t  Co.  v.  BonnemanUy  157  Cal.  197,  106 
Pac.  717,  holding  limitations  could  be  pleaded  as  meritorious  defense 
after  default  was  set  aside. 

Failure  to  Notify  Other  Party  of  Mistake  made  by  him  as  fraud 
which  will  toll  limitations.    See  note,  Zl  L.  B.  A.  (n.  s.)  950. 

Beginning  of  Limitations  to  Bun  Against  Action,  to  recover  money 
paid  by  mistake.    See  note,  11  L.  B.  A.  (n.  s.)  1198. 

104  Cal.  407-415,  43  Am.  Sk  Bep.  118,  88  Pac.  89,  WIOKiatSHAM  ▼. 
JOHNSTON. 

Where  There  la  No  Evidence  as  to  Law  of  foreign  country,  it  is 
presumed  to  be  same  as  in  this  state. 

Approved  in  Cuba  B.  B.  Co.  v.  Crosby,  170  Fed.  376,  96  C.  C.  A. 
639,  and  Lasseter  v.  Bailroad  Co.,  Id6  N.  C.  9d,  48  8.  £.  643,  both  fol- 
lowing rule. 

Foreign  Law  la  Matter  of  Pact,  which  must  be  pleaded  and  proved. 

Approved  in  Byan  v.  North  Alaska  Salmon  Co.,  153  Cal.  439,  95 
Pac.  863,  following  rule. 

Notes  of  Deceased  can  Only  be  Bold  under  and  by  order  of  probate 
court. 

Approved  in  Jones  v.  Wheeler,  23  Okl.  775,  101  Pac.  1114,  follow- 
ing rule;  Wells,  Fargo  &  Co.  v.  McCarthy,  5  Cal.  App.  305,  90  Pac.  204, 
holding  assignment  of  mortgage  by  executrix  was  made  by  order  of 
probate  court. 

Foreign  Judgments.    See  note,  94  Am.  St  Bep.  534. 

Probate  of  Foreign  WlUa.    See  note,  113  Am.  St  Bep.  214. 

104  OaL  415-418,  88  Pac.  88,  PEOPLE  y.  POBTEB. 

Perjury  Must  be  Proven  by  Two  Witneasea  or  by  one  witness  and 
corroborating  circumstances. 

Approved  in  People  v.  Chadwick,  4  Cal.  App.  70,  87  Pac.  887,  up* 
holding  verdict  of  guilty  on  charge  of  perjury. 

104  Oal.  420-428,  88  Pac  02,  SAN  FBANdSCO  BBEWEEIES  ▼. 
SOHUBTZ. 

Mortgage  Including  Personal  Property  not  mortgageable  is  not  void 
as  to  other  property  covered  by  it. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  242, 
110  Pac.  925,  following  rule. 

Fixtures  Betaining  by  Agreement  the  Character  of  personal  prop- 
erty.   See  note,  84  Am.  St.  Bep.  897. 

104  CaL  429-432,  38  Pac.  93,  IN  BE  KENNEDY. 

Party  Calling  Witness  Who  Gives  Only  Negative  testimony  cannot 
impeach  witness  by  showing  declarations  made  by  him. 

Distinguished  in  Estate  of  Johnson,  152  Cal.  783,  93  Pac.  1017,  hold- 
ing rule  did  not  apply  where  witness  gave  evasive  answers  as  to 
contents  of  last  will,  which  she  had  before  stated  she  had  read  and 
told  of  contents. 

Party  Calling  Witness  cannot  Get  naked  declarations  of  witness 
before  jury  as  independent  evidence. 
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Approved  in  Bollinger  t.  Bollinger,  154  Cal.  706,  90  Pae.  201,  hold- 
ing where  witness  called  hj  party  failed  to  testify  he  had  heard  cer- 
tain Btatementft  made,  proof  could  not  be  made  by  other  witneaseii 
that  he  had  heard  such  statements. 

Error  in  Admitting  Eyidence  is  Oroond  for  reversal,  nnless  ap- 
pellate court  can  see  from  record  appellant  was  not  injured  thereby. 

Approved  in  Madsen  v.  Utah  Light  &  By.  Co.,  36  Utah,  545,  105 
Pac.  804,  holding  respondent  entitled  to  show  testimony  erroneously 
admitted  was  not  fatal. 

104  CaL  432-437,  43  Am.  St.  Bap.  123,  38  Pac  87,  IK  BE  DOBBEL, 

Insurance  Policy  on  Life  of  Husband  payable  to  wife,  her  ex- 
ecutors, administrators,  or  assigns  is  separate  property  of  wife^  and  is 
part  of  her  estate  when  she  dies  before  husband. 

Approved  in  Perry  v.  Tweedy,  128  Ga.  405,  119  Am.  St.  Bep.  393,  57 
8.  E.  784,  following  rule;  Burdett  v.  Burdett,  26  Okl.  427,  109  Pac. 
926,  holding  life  insurance  policy  payable  to  insured,  or  his  executors, 
administrators,  or  assigns,  was  his  separate  property  and  became  part 
of  his  estate  on  his  death. 

Assignment  of  Life  Insurance  Poliden.  See  note,  87  Am.  St.  Bep. 
498. 

Effect  of  Death  of  Beneficiary  before  the  insured.  See  notes,  128 
Am.  St.  Bep.  804;  132  Am.  St.  Bep.  816. 

104  CaL  437-440,  38  Pac.  106,  OOOPEB  v.  MONTEBET  COUNTT. 

Finding  That  Strip  of  Land  was  Traveled  by  public  with  knowl- 
edge of  owner,  and  without  objection,  is  only  finding  of  probative 
fact,  and  not  of  fact  of  dedication. 

Approved  in  Village  of  Harley  v.  Biley,  14  Idaho,  494,  95  Pac.  691, 
17  L.  B.  A.  (n.  s.)  86,  holding  finding  that  interruption  of  use  of 
water  on  streets  of  townsite  would  materially  affect  public  conven- 
ience was  not  sufficient  to  show  intention  to  dedicate  water. 

Section  2619,  Political  Ck>de,  to  Effect  that  "all  roads  used  as  such 
for  five  years  became  highways/'  was  repealed  by  act  of  March  30, 
1874. 

Approved  in  Hartley  v.  Vermillion  (Cal.),  70  Pac.  273,  holding  use 
by  public  of  road  for  fifteen  years  with  knowledge  and  acquiescence 
of  owner  did  not  show  dedication;  Sutton  v.  Nicolaisen  (Cal.),  44  Pac. 
806,  holding  occasional  travel  over  road  across  public  domain,  which 
had  never  been  laid  out,  recorded,  or  worked  as  road  did  not  make 
it  public  highway. 

Miscellaneous. — Cited  in  Cooper  ▼.  Monterey  County  (Cal.),  3S 
Pac.  311,  companion  case. 

104  Oal.  440-443,  38  Pac.  195,  PEOPLE  ▼.  TUCKEB. 

Evidence  of  Conmilsslon  of  Different  and  distinct  offense  is  inad- 
missible in  proof  of  offense  charged. 

Approved  in  People  v.  Glass,  158  Cal.  679,  112  Pac.  288,  holding 
on  charge  of  bribery  of  one  supervisor  evidence  of  payment  of  money 
to  others  was  admissible  to  show  act  charged  was  part  of  general 
scheme;  People  v.  Tomalty,  14  Cal.  App.  233,  111  Pac.  517,  holding 
in  prosecution  for  falsification  of  public  record,  evidence  of  shortage  in 
treasurer's  accounts  was  admissible  to  show  motive;  People  v.  Bowland, 
12  Cal.  App.  19,  106  Pac.  433^  holding  admissible  in  embezzlement  case 
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eTidenee  of  general  shortage  in  bank  while  under  defendant  as 
cashier;  State  v.  Williams,  36  Utah,  2ftl,  103  Pac.  253,  holding  state- 
ment of  defendant  that  he  had  raped  other  children  inadmissible  in 
proof  of  rape  charged. 

AdmissibUlty  of  Evidence  of  Other  Crimse.  See  notee,  10j5  Am.  St. 
Rep.  980;  62  L.  R.  A.  IQS. 

104  Oal.  443-460,  88  Pac  100,  TUTTLE  ▼.  BLOCK. 

Beaeonable  Limitation  by  Statnte  of  Time  within  which  remedy 
may  be  allowed  for  enforcement  of  contract  does  not  impair  obliga- 
tion of  contract. 

Approved  in  Title  Ins.  etc.  Co.  ▼.  Luek,  15  Cal.  App.  362,  115  Pae. 
55,  holding  act  of  1909  relative  to  proceedings  for  street  improve- 
ments then  pending  did  not  violate  constitutional  inhibition  against 
vested  rights. 

104  OaL  456^61,  88  Pac.  81SS,  BELSEB  T.  HOFFSCHNEIDEB. 

Defects  in  Work  as  Defeoee  to  Asseesment  for  local  improvement. 
See  note,  66  L.  R.  A.  920. 

■ 

104  OaL  462-464,  88  Paa  310,  PEOPLE  ▼.  BAIBD. 

Defendant  Who  Testifiee  on  Hie  Own  Behalf  may  not  be  crose- 
examined  on  matters  as  to  which  he  did  not  testify. 

Reaffirmed  in  People  v.  Smith,  9  Cal.  App.  648^  99  Pac.  1113. 

Admissibility  of  Evidence  of  Other  Crimes.  See  notes,  105  Am. 
St.  Rep.  1003;  62  L.  R.  A.  251. 

104  OaL  464-468,  88  Pac.  199,  FABWELL  T.  MX7BRAT. 

Complaint  in  Assumpsit  for  Work  and  labor  as  proper  pleading. 

Approved  in  Donegan  v.  Houston,  5  Cal.  App.  630,  631,  90  Pac.  1074, 
upholding  complaint  in  form  of  indebitatus  assumpsit. 

Complaint  In  Assumpsit  Need  not  Set  Forth  items  of  account. 

Reaffirmed  in  Nelson  v.  Henricksen,  31  Utah,  193,  87  Pac.  268. 

Bight  to  Jury  Trial  can  Only  be  Waived  in  manner  provided  by 
section  631,  Code  of  Civil  Procedure. 

Approved  in  Chessman  v.  Hale,  31  Mont.  50C,  79  Pac.  259,  68  L.  R. 
A.  410,  .holding  defendant  did  not  waive  jury  triaL 

104  Cal  468-472,  88  Pac  107,  YOCCO  ▼.  CONBOT. 

Biparian  Owner  Who  Grants  Bight  to  convey  water  over  his  land 
to  nonriparian  owner  is  estopped  to  claim  any  use  of  water  adverse 
to  such  right. 

Approved  in  Duckworth  v.  Watsonville  Water  ft  liight  Co.,  158  Cal. 
218,  110  Pac.  932,  holding  plaintiff  estopped  by  deed  of  grantor  con- 
veying all  water  for  irrigation  of  his  land  to  defendant's  grantors. 

104  Cal.  473-481,  38  Pac.  102,  8AVIKOS  BANK  OF  8AK  DIEOO  00. 
v.  BUBNS. 

Written  Instrument  may  be  Pleaded  by  Attaching  It  to  complaint 
and  referring  thereto. 

Approved  in  Santa  Rosa  Bank  v.  Pazton,  149  Cal.  198,  86  Pac.  194, 
holding  power  of  attorney  to  execute  notes  sued  on  was  properly 
pleaded  by  being  attached  to  complaint  and  referred  to  therein. 
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Act  of  April  1,  1876^  Baqnlrlnff  BadIoi  to  reeord  or  publish  state- 
ments  of  their  business  as  condition  to  maintaining  suits,  was  re- 
pealed by  act  of  March  9,  1893. 

Reaffirmed  in  Savings  Bank  v.  Fisher  (Gal.),  41  Pac.  491. 

Note  and  Mortgage  Giwa  by  Ofllcer  of  savings  and  loan  corpora- 
tion for  loan  to  himself,  though  illegal,  is  not  unenforceable  by  sav- 
ings bank. 

Approved  in  Buhrer  ▼.  Baldwin,  137  Mich.  269,  100  N.  W.  470^ 
holding  sureties  on  bond  of  banking  partnership  with  which  county 
funds  had  been  deposited  could  not  defend  in  suit  on  bond  on  ground 
deposit  by  treasurer  with  partnership  was  forbidden  by  law;  Latham 
V.  Harrod,  71  Kan.  569,  81  Pac.  216,  holding  policy-holder  in  fire  in 
surance  company  not  authorized  to  transact  business  in  this  state 
was  not  in  pari  delicto  with  its  agents,  and  could  recover  amount 
of  policy  from  agents  when  company  was  insolvent. 

104  CaL  4822-487,  38  Pac  198,  PEOPL9  ▼.  HITCHCOCK. 

Defect  in  Indictment  not  Affecting  substantial  rights  of  parties  is 
not  ground  for  reversal  of  judgment  of  conviction. 

Approved  in  Smith  v.  Territory,  14  Okl.  164,  77  Pac.  187,  holding 
clerical  error  in  spelling  word  in  indictment  did  not  warrant  reversal 

Court  may  Instruct  Jnry  as  to  Credibility  of  testimony  of  defend- 
ant given  in  his  own  behalf. 

Approved  in  State  v.  Famham,  35  Mont.  379,  89  Pac.  730,  and 
People  V.  Ryan,  152  Cal.  368,  92  Pac.  855,  both  approving  instruction 
as  to  credibility  of  accused  testifying  in  his  own  behalf. 

Bight  of  Court  to  Caution  Jury  as  to  Believing  testimony  of  ac- 
cused in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  818. 

104  CaL  491-493,  38  Pac.  203,  PEOPLE  ▼.  DODGE. 

Error  in  Incorporating  Proper  Notice  in  summons  renders  it  void- 
able, but  not  void,  so  as  to  oust  court  of  jurisdiction. 

Approved  in  Snake  Biver  Valley  Irr.  Dist.  v.  Stevens,  18  Idaho, 
547,  110  Pac.  1034,  holding  error  in  notice  in  summons  not  fatal  to 
jurisdiction  of  court. 

104  Csl.  494r-497,  38  Pac.  101,  WICKEBSHAM  ▼.  COHEBFOBD. 

Belief  from  Decrees  of  Courts  Having  Ezdusiye  Jurisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes,  106 
Am.  St.  Bep.  646;  1  Cof.  Prob.  269. 

104  CaL  497-^602,  38  Pac.  194,  GABOUTTE  ▼.  HALET. 

Court  may  Make  Order  Granting  or  refusing  new  trial  dependent 
on  performance  of  condition  by  party  in  whose  favor  order  is  made. 

Approved  in  Harrington  v.  Butte  etc.  By.  Co.,  39  Mont.  24,  101  Pac. 
150,  holding  order  denying  new  trial  upon  condition  of  remission 
of  certain  part  of  damages  became  final  on  compliance  with  con- 
dition; Winningham  v.  Philbrick,  56  Wash.  41,  105  Pac.  145,  holding 
order  granting  new  trial  unless  damages  were  reduced  became  final 
on  plaintiff's  failure  in  stipulated  time  to  accept  reduction. 

104  CaL  502-606,  38  Pac  318,  KNOX  v.  MOSES. 

Bule  That  Findings  Based  on  Conflicting  Evidence  will  not  be 
disturbed  applies  when  action  was  tried  and  submitted  on  testimony 
taken  in  two  other  cases. 
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ApproTed  in  Kounthwaite  v.  Rounthwaite  (Cal.),  68  Pac.  304,  hold- 
ing rule  that  finding  based  on  conflicting  evidence  would  not  be  dis- 
turbed on  appeal  applied  when  evidence  consisted  mainly  of  depo- 
sitions; Wbi taker  v.  California  Door  Co.,  7  Cal.  App.  759,  95  Pac. 
911,  refusing  to  disturb  order  denying  new  trial,  though  made  by 
another  judge  who  did  not  hear  evidence. 

Whether  Deed  was  Made  to  Defraud  Creditors  is  question  of  fact. 

Approved  in  Stevens  v.  Meyers,  14  N.  D.  403,  104  N.  W.  531,  fol- 
lowing rule;  Wolters  v.  Rossi  (Cal.),  57  Pac.  74,  holding  transfer 
of  property  by  insolvent  debtor  to  wife  without  consideration,  made 
after  order  for  his  examination  in  supplementary  proceedings  and  on 
day  before  that  set  for  hearing,  was  fraudulent. 

Attacks  by  Creditors  on  Conveyance  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Rep.  505. 

104  Cal.  506-610,  38  Pac.  897,  BUTTEBWOKTH  ▼.  LEVY. 

Insuificient  Statement  of  General  Character  of  work  in  building 
contract  filed  with  recorder  renders  it  void. 

Approved  in  Blyth  v.  Torre  (Cal.),  38  Pac.  640,  holding  contract 
recorded  which  merely  stated  that  "building  is  to  be  frame  building" 
was  fatally  defective. 

104  CaL  511-514,  38  Pac.  892,  CHAFELL  v.  SCHMIDT. 

Judgment  will  not  be  Reversed  for  harmless  error  in  giving  in- 
struction which  could  not  prejudice  appellant. 

Approved  in  Kirk  v.  Santa  Barbara  Ice  Co.,  157  Cal.  595,  108  Pac. 
511,  holding  no  harm  shown  from  erroneous  instruction. 

Bight  tc  Use  Deadly  Weapon  in  resisting  trespass.  See  note,  2& 
L.  R.  A.  (n.  8.)  725. 

104  Cal.  515-624,  38  Pac.  900,  DEBET  ▼.  MODESTO. 

Ordinance  Passed  Under  Act  of  1889  regarding  issuance  of  bonds 
for  municipal  waterworks  and  sewers  are  governed  by  act  as  amended 
in  1891,  and  may  be  passed  on  same  day  as  introduced. 

Approved  in  State  v.  Ross,  46  Wash.  32,  89  Pac.  159,  upholding 
ordinance  for  issuance  of  bonds  introduced  at  one  meeting  and  passed 
at  adjourned  meeting,  one  week  later,  though  charter  provided  for 
monthly  meetings. 

Publication  from  6th  to  19th,  Both  days  included,  is  for  two  weeks. 

Approved  in  Petition  of  Los  Angeles  Trust  Co.,  158  Cal.  608,  112 
Pac.  58,  holding  publication  from  July  27th  to  August  24th,  both 
dates  included,  to  be  for  four  weeks;  Sherwood  v.  Wallin,  154  Cal. 
739,  99  Pac.  192,  holding  publication  beginning  February  17,  1903, 
and  continuing  to  meeting  held  on  March  4th,  to  be  for  two  weeks; 
Cosgriff  V.  Election  Commissioners,  151  Cal.  410,  91  Pac.  99,  holding 
certificate  of  nojnination  filed  October  17th  to  be  filed  twenty  days 
before  election  on  November  6th;  Reclamation  District  v.  McPhee,  13 
Cal.  App.  385,  109  Pac.  1107,  holding  publication  four  times  from 
March  11th  to  April  3d  not  to  be  once  each  week  for  four  weeks 
preceding  April  4th;  Forsman  v.  Bright,  8  Idaho,  471,  69  Pac.  474. 
holding  publication  in  five  weekly  issues,  first  being  July  18th  and 
last  being  August  15th,  was  for  one  month. 

Distinguished  in  Wilcox  v.  Engebretsen,  160  Cal.  291,  116  Pac.  751, 
holding  where  last  day  for  filing  objections  to  street  improvement 
fell  on  Sunday,  time  was  extended  to  next  day. 
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Ordinance  Ohmglng  Knmber  of  Bonds  and  amount  of  each  from 
number  and  amount  stated  in  published  notice  of  special  election 
does  not  affect  validity  of  bonds. 

Approved  in  Santa  Barbara  v.  Davis,  6  Cal.  App.  345,  92  Pac.  310, 
following  rule;  Cheyenne  v.  State,  17  Wyo.  103,  96  Pac.  248,  holding 
notice  of  bond  election  sufficiently  specified  rate  of  interest  on  bonds 
•o  as  to  render  them  valid. 

Miscellaneous. — Cited  in  Clark  v.  Los  Angeles,  160  Cal.  43,  116  Pac. 
727,  to  point  that  failure  in  publication  of  ordinance  to  precede  it 
by  words  in  bold  type  describing  its  purport  did  not  render  it  void; 
San  Diego  v.  Potter,  153  Cal.  294,  95  Pac.  149,  to  point  that  prop- 
ositions for  incurring  indebtedness  for  more  than  one  object  may  be 
submitted  at  one  election. 

104  OaL  624-532,  43  Am.  St  Bep.  127,  38  Pac  364,  26  I^  B.  A.  423, 
£X  PABTE  COHEN. 

Person  Qiving  Evidence  Under  Purity  of  election  law  is  exempt 
from  any  prosecution  for  offense  by  himself  which  he  may  thus  dis- 
close. 

Cited  in  State  ▼.  Murphy,  128  Wis.  209,  107  N.  W.  473,  arguendo. 

Exemption  from  Self-crimination  as  Affected  by  statutes  prohibit- 
ing use  of  testimony  against  witness.    See  note,  26  L.  B.  A.  418. 

Constitutional  Guaranty  Against  Self-incrimination,  and  equivalent 
exemption  to  witness.     See  note,  1  L.  B.  A.  (n.  s.)  170. 

Admissibility  of  Evidence  Wrongfully  Obtained.  See  note,  136  Am. 
St.  Bep.  151. 

Bdeaee  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  183. 

Conclusiveness  of  Witness'  Statement  that  his  answer  would  tend 
to  criminate  him.    See  note,  24  L.  B.  A.  (n.  s.)  168. 

104  CaL  532-541,  38  Pac.  410,  ALEZANDEB  v.  CENTBAI.  LUMBEB 
ETC.  CO. 

Judgment  will  not  be  Beversed  for  harmless  error  in  overruling 
demurrer  for  ambiguity. 

Approved  in  Burr  v.  Maclay  Bancho  Water  Co.,  160  Cal.  271,  116 
Pac.  717,  Huffner  v.  Sawday,  153  Cal.  80,  94  Pac.  425,  Bank  of 
Lemoore  v.  Fulgham,  151  Cal.  237,  90  Pac.  937,  Warren  v.  Southern 
Cal.  By.  Co.  (Cal.),  67  Pac.  2,  Krieger  v.  Feeny,  14  Cal.  App.  545,  112 
Pac.  903,  Preston  v.  Central  Cal.  etc.  Irr.  Co.,  11  Cal.  App.  198,  104 
Pac.  465,  Lowe  v.  Yolo  County  etc.  Water  Co.,  8  Cal.  App.  172,  96 
Pac.  381,  Young  v.  Clark,  7  Cal.  App.  196,  93  Pac.  1057,  Yordi  v. 
VTordi,  6  Cal.  App.  32,  91  Pac.  353,  Leonhart  v.  California  Wine 
Assn.,  6  Cal.  App.  22,  89  Pac.  848,  Wilkerson  v.  Wi^kerson,  3  Cal. 
App.  206,  .84  Pac  785,  and  Butler  v.  Delafield,  1  Cal.  App.  371,  82 
Pac.  261,  all  following  rule;  Nolan  v.  Nolan,  155  Cal.  481,^132  Am. 
8t.  Bep.  99,  101  Pac.  522,  holding  judgment  would  not  be  reversed 
for  harmless  error  in  overruling  objection  to  evidence. 

Employer  has  Burden  of  Proving  Employee  had  knowledge  of  defect 
causing  injury. 

Approved  in  Williams  v.  Sleepy  Hollow  Min.  Co.,  37  Colo.  74,  86 
Pac  341,  7  L.  B.  A.  (n.  s.)  1170,  following  rule. 
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104  CaL  542-547,  38  Pac.  413,  JAOEB  v.  OALIFOBNIA  BBIDOE  00. 

Hannl«B8  Error  in  Oremiling  Demurrer  for  uncertainty  does  not 
warrant  reversal. 

Approved  in  Burr  v.  Maclay  Bancho  Water  Co.,  160  Gal.  271,  116 
Pac.  717*,  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  237,  90  Pac.  937, 
Dennis  v.  Crocker-Huffman  etc.  Co.,  6  Cal.  App.  61,  91  Pac.  427, 
and  Wilkerson  v.  Wilkerson,  3  Cal.  App.  206,  84  Pac.  785,  all  fol- 
lowing rule. 

Liability  to  Servant  for  Injuries  due  to  defective  machinery  and 
appliances.     See  note,  98  Am.  St.  Bep.  296/ 

104  OaL  547-560,  38  Pac.  361,  VOK  80HMIDT  ▼.  VON  SCHMIDT. 

Up<ni  Appeal  from  Judgment  on  Jndgment-roU  alone,  all  intend- 
ments are   in   favor  of  judgment. 

Approved  in  Segerstrom  v.  Scott,  16  Cal.  App.  261,  116  Pac.  692, 
and  Continental  BIdg.  etc.  Assn.  v.  Woolf,  12  Cal.  App.  728,  108 
Pac.  730,  both  following  rule;  Lunnun  y.  Morris,  7  Cal.  App.  716, 
.95  Pac.  909,  holding  all  proceedings  necessary  to  validity  of  judg- 
ment are  presumed  to  have  been  had  where  record  shows  nothing  to 
contrary;  In  re  Estate  of  Bouyssou,  3  Cal.  App.  41,  84  Pac.  460,  hold- 
ing action  of  court  in  vacating  former  decision  in  same  cause  will 
be  presumed  correct,  in  absence  of  contrary  showing. 

Where  Judgment-roll  on  Appeal  shows  two  judgments,  later  in  time 
is  presumed   valid. 

Beaffirmed  in  Haese  v.  Heitzeg,  159  Cal.  574,  114  Pac.  818. 

104  OaL  561-653,  38  Pac.  360,  HEBBUOH  v.  McDONALD. 

Effect  of  Statute  of  Limitations  on  judgments  and  executions  and 
proceedings  for  their  enforcement.     See  note,  133  Am.  St.  Bep.  73. 

104  Oal.  654-^70,  38  Pac.  543,  ESTATE  OF  MUBPHY. 

Two   Instruments  Held  to  Constitute  Will. 

Cited  in  In  re  Noyes'  Estate,  40  Mont.  237,  106  Pac.  357,  holding 
letter  referring  to  imperfectly  executed  will  did  not  with  such  will 
constitute  valid  will. 

Court  cannot  Construe  Will  in   determining  its  right  to   probate. 

Beaffirmed  in  Higgins  v.  Vandeveer,  85  Neb.  95,  122  N.  W.  845. 

104  CaL  570-593,  43  Am.  St  Bep.  134,  38  Pac.  414,  32  L.  B.  A.  595, 
IK  BE  QAIbCEItON. 

Qenuineness  and  Due  Execution  of  instrument  set  out  in  answer 
is  admitted  by  failure  to  file  affidavit  denying  same. 

Approved  in  Tonopah  Lumber  Co.  v.  Biley,  30  Nev.  318,  95  Pac. 
1002,  holding  where  contract  set  up  in  answer  did  not  appear  to  have 
been  executed,  plaintiff  was  not  required  to  file  affidavit  denying 
due  execution. 

Appeal  from  Order  Dismissing  Contest  of  will  instituted  after  pro- 
bate considered  by  court. 

Distinguished  in  Estate  of  Edelman,  148  Cal.  235,  113  Am.  St.  Bep. 
231,  82  Pac.  96-2,  holding  order  dismissing  contest  of  will  instituted 
before  probate  reviewable  on  appeal  from  final  order  admitting  it  to 
probate. 

Plaintiff  has  Bight^  Without  Denying  genuineness  and  due  execution 
of  iAStrument  set  out  in  answer,  to  show  other  matters  in  confession 
or  avoidance  thereof. 
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ApproYod  in  Baker  t.  Baker,  9  Cal.  App.  740,  100  Pae.  894,  holding 
fraud  in  delivery  of  deed  set  np  in  answer  in  qaiet  title  suit  conld 
be  proven  without  pleading  it. 

Legislators,  in  Enactment  of  Statutes,  is  not  presumed  to  intend 
to  overturn  long-established  principles  of  law  unless  such  intention 
is  made  clear  by  express  declaration  or  necessary  implication. 

Approved  in  Lowe  v.  Yolo  County  etc.  Water  Co.,  8  Cal.  App.  174, 
96  Pac.  382,  holding  fact  that  law  provides  for  actual  damages  for 
failure  to  deliver  water  did  not  prevent  allowance  of  exemplary  dam> 
ages  in  case  of  oppression,  fraud  or  malice. 

Covenant  not  to  Contest  Will  Upheld. 

Approved  in  Grochowski  v.  Grochowski,  77  Neb.  511,  112  N.  W. 
330,  13  L.  B.  A.  (n.  s.)  484,  holding  contract  by  one  interested  in 
opposing  probate  of  will  not  to  object  thereto  was  not  void  as  against 
public  policy;  Estate  of  Hite,  155  Cal.  440,  101  Pac.  444,  21  L.  B.  A. 
(n.  8.)  953,  and  Estate  of  Miller,  156  Cal.  121,  122,  103  Pac.  843, 
844,  23  L.  B.  A.  (n.  8.)  868,  both  upholding  condition  in  will  against 
contest;  Eetate  of  Wickersham,  153  Cal.  607,  612,  96  Pac.  312,  314, 
upholding  agreement  not  to  contest  will  upon  showing  of  valid  con- 
sideration; Estate  of  Edelman,  148  Cal.  236,  237,  238,  113  Am.  St. 
Bep.  231,  82  Pac.  963,  holding  agreement  of  separation  between 
husband  and  wife,  by  which  each  released  all  right  to  inherit  from 
others,  barred  husband  from  contesting  wife's  will. 

Distinguished  in  Cochran  v.  Zachery,  137  Iowa,  590,  126  Am.  St. 
Bep.  307,  115  N.  W.  487,  16  L.  B.  A.  (n.  s.)  235,  holding  agreement 
to  join  in  contest  of  will  for  consideration  was  void  as  against  publie 
policy. 

Contract  not  to  Contest  WilL    See  note,  12S  Am.  St.  Bep.  1038. 

Assignment  of  Expectancy  of  Heir  Made  for  adequate  considera- 
tion is  enforceable  in  equity  upon  death  of  ancestor. 

Approved  in  Cox  ▼.  Hughes,  10  Cal.  App.  562,  102  Pac.  959,  holding 
contract  to  assign  private  wages  to  be  earned  under  future  employ- 
ment for  adequate  consideration  was  not  void  as  against  publie 
policy;  Eissler  v.  Hoppel,  158  Ind.  86,  62  N.  E.  694,  upholding  con- 
tract between  heirs  whereby  one  agreed  to  accept  specific  amount 
advanced  to  him  in  full  for  his  expectancy. 

Distinguished  in  Elliott  ▼.  Leslie,  124  Ky.  557,  124  Am.  St.  Bep. 
418,  99  S.  W.  621,  holding  void  written  contract  whereby  son,  in 
consideration  of  payment  to  him  by  father,  released  claim  to  estate 
as  against  father  and  any  of  his  heirs  and  devisees. 

Assignment  or  Belease  of  Expectant  Estates.  See  notes,  124  Am. 
St.  Bep.  425;  33  L.  B.  A.  266. 

Wlio  can  Contest  a  WllL    See  note,  130  Am.  St.  Bep.  21S. 

104  CaL  596-601,  88  Pac.  862,  KULI.MAN  ▼.  STMMEKa 

Whether  Transaction  for  Purchase  of  Stock  not  immediately  deliv- 
ered is  illegal  under  article  lY,  section  26,  Constitution,  is  question 
of  fact  to  be  determined  from  circumstances  of  case. 

Approved  in  Pollitz  v.  Wickersham,  150  Cal.  245,  250,  88  iPac.  914, 
916,  holding  evidence  sufficient  to  show  sale  was  on  margin;  George 
J.  Birkel  Co.  v.  Howze,  12  Cal.  App.  647,  108  Pac.  146,  upholding 
transfer  of  stock  at  agreed  price  with  agreement  to  repurchase,  on 
demand,  within  a  year  at  agreed  price  plus  interest. 
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104  OaL  602-608»  S8  Fac  443,  DUFFT  ▼.  DUFFT. 

Harmless  Error  in  Befuslng  to  Strike  Out  evidenGe  Is  not  gronnd 
for  reversal. 

Approved  in  Estate  of  Dolbeer,  149  Gal.  230,  86  Pae.  697,  and 
Love  V.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pac,  1046,  both  fol- 
lowing rule;  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  571,  86 
Pac.  824,  holding  error  in  admission  of  evidence  of  fact  not  essential 
to  case,  finding  on  which  was  in  favor  of  appellant,  would  not  change 
result. 

Action  to  Oompel  Conveyance  of  Beal  Property  must  be  commenced 
in  county  where  situated,  but  venue  may  be  changed  by  agreement 
or  order  of  court. 

Approved  in  State  y.  Campbell,  3  Cal.  App.  604,  86  Pac.  841,  hold- 
ing defendant  in  action  by  controllet  to  recover  moneys  which  come 
into  his  hands  officially  could  have  venue  changed  to  county  of  his 
residence. 

104  OaL  608-616,  38  Pac.  502,  PEOPLE  ▼.  BIDLEMAK. 

In  Trial  for  Embezzlement,  Proof  of  other  remote  embezzlements 
is  admissible  if  tending  to  show  system  for  concealing  conversion 
of  moneys  embezzled. 

Approved  in  People  v.  Tomalty,  14  Cal.  App.  234,  111  Pac.  517, 
holding  in  prosecution  for  falsification  of  public  records,  evidence  of 
other  like  acts  was  admissible  as  showing  scheme  to  cover  shortage 
in  treasury. 

Admissibility  of  Evidence  of  Other  Crimes.  See  notes,  105  Am.  St. 
Bep.  1001;  62  L.  B.  A.  226. 

Competency  of  Witnesses  to  Handwriting.  See  note,  63  L.  B.  A. 
979. 

Miscellaneous. — Cited  in  Ortega  v.  Territory,  8  Ariz.  42,  68  Pac. 
545,  to  point  that  allegation  in  indictment  that  offense  was  committed 
on  or  about  specified  date  and  before  finding  thereof  is  sufficient. 

104  OaL  616-623,  38  Pac.  448,  CAIiIFOENIA  &  NEVADA  B.  B.  CO. 
▼.  MECABTNET. 

Bedemption  may  be  bad  from  tax  sale  at  any  time  prior  to  filing 
certain  affidavits  and  application  for  deed. 

Approved  in  Johnson  v.  Taylor,  150  Cal.  205,  119  Am.  St.  Bep.  181; 
88  Pac.  905,  10  L.  B.  A.  (n.  s.)  818,  holding  law  passed  subsequent 
to  tax  sale  could  not  take  away  right  of  redemption  by  dispensing 
with  requirement  of  notice  of  application  for  deed. 

104  CaL  623-626,  38  Pac.  456,  ESTATE  OF  DONOVAK. 

Bight  of  Nonresident  to  Act  as  executor  or  administrator.  See 
notes,  113  Am.  St.  Bep.  564;  1  L.  B.  A.  (n.  s.)  347. 

Bi^t  of  One  First  Entitled  to  Administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1163. 

104  Cal.  626-630,  38  Pac.  451,  BJOBMAN  ▼.  FOBT  BBAOG  BED- 
WOOD  CO. 

Negligence  of  Fellow-servant  as  Defense  to  action  for  damages  for 
injury  is  affirmative  defense  to  be  established  by  defendant. 

Approved  in  Duff  v.  Willamette  Steel  Wks.,  45  Or.  482,  78  Pac 
364,  following  rule. 
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Contributory  NegUgenoo  in  Entering  or  remaining  in  an  emploj- 
ment.    See  note,  49  L.  B.  A.  34,  47. 

104  Oal.  631-635,  38  Pac.  422,  PEOPLE  ▼.  LEHMANN. 

Common-law  Maxrlagee.  See  note,  124  Am.  St.  Bep.  Ill;  8  Cof. 
Prob.  203. 

104  CaL  636-642,  38  Pac.  606,  OLMSTEAD  ▼.  DAUPHINT. 

Verdict  Snatained  by  Some  Evidence  will  not  be  disturbed  on 
appeal. 

Approved  in  Showers  v.  Ztfnone  (Cal.  App.),  85  Pac.  858,  upholding 
findings  based  on  conflicting  evidence. 

Cause  of  Action  to  Recover  Back  Money  paid  by  mistake  may  be 
joined  with  cause  of  action  on  express  contract  to  pay  rent. 

Approved  in  Darknell  v.  Coeur  D'Alene  etc.  Transp.  Co.,  18  Idaho, 
67,  108  Pac.  538,  holding  cause  of  action  on  express  contract  for 
payment  for  servioos  could  be  joined  with  cause  of  action  on  im- 
plied contract  to  pay  reasonable  value  of  same  services. 

Assumption  of  Debts  on  Dissolution  of  partnership.  See  note,  9 
L.  B.  A.  (n.  B.)  56,  70. 

104  CaL  642-649,  38  Pac.  600,  DABCT  ▼.  BAN  JOSE. 

Classification  must  not  be  Arbitrary  for  mere  purpose  of  classifi- 
cation so  that  legislation  really  local  or  special  may  seem  to  be 
general. 

Approved  in  Title  etc.  Bestoration  Co.  v.  Kerrigan,  150  Cal.  323, 
119  Am.  St.  Bep.  199,  88  Pac.  366,  8  L.  B.  A.  (n.  s.)  682,  holding 
proceeding  created  by  McEnerney  Act  was  sufficiently  distinct  from 
ordinary  civil  actions  to  justify  creation  of  class  to  be  characterized 
by  special  rules  of  procedure;  Johnson  v.  Gunn,  148  Cal.  749,  84  Pac. 
666,  upholding  act  classifying  townships  in  counties  of  twenty-seventh 
class  with  reference  to  population  for  purpose  of  fixing  salaries  of 
justices  of  peace;  Ex  parte  Sohncke,  148  Cal.  267,  113  Am.  St.  Bep. 
236,  82  Pac.  959,  2  L.  B.  A.  (n.  s.)  813,  holding  void  act  restricting 
interest  rates  on  chattel  mortgages  on  certain  kinds  of  personal 
property;  Johnson  v.  Gunn  (Cal.  App.),  84  Pac.  373,  upholding  act 
regulating  salaries  of  justices  of  peace  in  counties  of  given  class; 
Woman's  Belief  Corps  Home  Assn.  v.  Nye,  8  Cal.  App.  536,  538,  97 
Pac.  211,  212,  holding  "veterans  of  Civil  War"  were  class  founded  .on 
natural  distinction;  Stratman  v.  Commonwealth,  137  Ky.  509,  136 
Am.  St.  Bep.  299,  125  S.  W.  1097,  holding  void  act  imposing  severer 
penalty  on  barber  for  working  on  Sunday  than  on  persons  engaged  in 
other  occupations;  dissenting  opinion  in  State  v.  Smithy  158  Ind. 
571,  63  N.  E.  218,  majority  upholding  act  providing  for  deduction 
of  mortgage  debts  to  extent  of  seven  hundred  dollars  from  assessment 
on  mortgaged  property. 

104  Cal.  655-660,  38  Pac.  445,  26  L.  B.  A.  651,  LUKDY  ▼.  DELMAa 
Nature  of  Incorporated  Institutions  belonging  to  state.    See  note, 
29  L.  B.  A.  385. 

104  CaL  661-664,  38  Pac.  447,  LAY  T.  PABSONa 

Provision  of  Election  Law  That  Voter  mark  baUot  by  means  of 
stamp  by  putting  cross  opposite  name  of  candidate  voted  for  is  man- 
datory. 
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Approved  in  Murphy  v.  San  Lais  Obispo  (Cal.)i  48  Pae.  977,  hold- 
ing provision  by  ordinance  for  marking  ballots  at  special  election 
was  mandatory;  Westville  v.  Stillwell,  24  Okl.  897,  105  Pac.  666,  and 
Bampendahl  v.  Crump,  24  Okl.  888,  105  Pac.  206,  both  holding  pro- 
vision for  delivery  and  deposit  of  ballots  in  presence  of  voter  was 
mandatory. 

Marking  Official  Ballot    See  note,  47  L.  B.  A.  820,  827. 

104  Oal.  668-671,  38  Pac  511,  HEIKTZE  ▼.  OOOPB&. 

Diligence  la  Belatlye  Term,  and  Depends  upon  particular  circum- 
stances of  each  case. 

Approved  in  People  v.  Boyd,  16  Cal.  App.  133,  116  Pac.  324,  uphold- 
ing ruling  that  diligence  was  shown  in  attempt  to  subpoena  witness; 
People  V.  Johnson,  13  Cal.  App.  779,  110  Pac.  966,  holding  diligence 
not  shown  in  effort  to  subpoena  witness;  Bock  well  y.  Italian-Swiss 
Colony,  10  Cal.  App.  636,  103  Pac.  164,  upholding  ruling  that  dili- 
gence in  procuring  evidence  waa  not  shown. 

104  Cal.  672-^6,  38  Pac.  607,  BBOWK  t.  BOUSE. 

It  is  of  Very  Essence  of  Batiflcation  that  it  be  done  advisedly, 
with  full  knowledge  of  party's  rights. 

Approved  in  Munroe  v.  Fette,  1  Cal.  App.  334,  S2  Pae.  207,  holding 
erroneous  instruction  as  to  ratification  which  omitted  reference  to 
knowledge  of  acts  ratified;  Findlay  v.  Hildenbrand,  17  Idaho,  413,  105 
Pac.  793,  holding  ratification  of  agent's  contract  not  shown. 

104  Oal.  677-679,  38  Pac.  421,  FABNITM  ▼.  WABNEB. 

ProviaiQn  for  Compensation  of  Cleric  of  Oonnty  Auditor  is  in  addi- 
tion to  salary  provided  for  auditor. 

Approved  in  Newman  v.  Lester,  11  Cal.  App.  581,  105  Pac.  787, 
holding  separate  allowance  to  officer  for  office  expenses  and  deputies 
made  during  his  term  did  not  violate  constitutional  provision  against 
increasing  compensation  of  officer  during  term. 

Begnlation  of  Compensation  of  County  Officers  applying  to  all 
counties  of  given  class  is  not  special  or  local  legislation. 

Approved  in  Johnson  v.  Gunn,  148  Cal.  750,  84  Pac.  667,  upholding 
act  fiixing  salaries  of  justices  of  peace  in  counties  of  twenty-seventh 
class. 

104  Cal.  680-683,  38  Pac.  516,  MALONE  y.  BOSCH. 

Bepeal  by  Implication  is  not  Favored,  and  conflict  must  be  irrecon- 
cilable, or  intent  to  repeal  manifest,  or  both  statutes  will  stand. 

Approved  in  Matter  of  Shay,  160  Cal.  407,  117  Pac.  445,  holding 
amendment  of  1891  to  subdivision  13,  section  1209,  Code  of  Civil 
Procedure,  relative  to  contempts,  did  not  modify  subdivision  3  of 
same  section;  Estate  of  Brewer,  156  Cal.  92,  103  Pac.  488,  holding 
sections  941a,  941b,  and  941c,  Code  of  Civil  Procedure,  relative  to 
appeals,  did  not  repeal  section  1715. 

Entry  or  Becord  Necessary  to  Complete  Judgment  or  Order.  See 
note,  28  L.  B.  A.  627. 

104  Cal.  684-689,  38  Pac.  633,  PEBINE  CONTBACnNG  9t  PAY.  CO. 
V.  QUACKENBU8H. 
Board  of  Supervisors  has  Power  to  Contract  for  use  of  patented 
materials  for  paving. 

JI  Cal.  Note»— 69 
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Approved  in  Saunders  y.  Iowa  Citj,  184  Iowa,  143,  144,  111  N.  W. 
532,  9  L.  B.  A.  (n.  b.)  392,  holding  requirement  for  use  of  patented 
pavement  did  not  restrict  competition  when  contract  must  be  let  to 
lowest  bidder;  Dillingham  v.  Spartanbury,  75  S.  C.  558,  117  Am.  St. 
Bep.  917,  56  S.  £.  384,  8  L.  B.  A.  (n.  s.)  412,  and  Baltimore  v.  Flack, 
104  Md.  141,  64  Atl.  715,  both  holding  city  council  could  contract 
for  use  of  patented  article  for  paving;  Beed  ▼.  Bockliff-Gibson  Const. 
Co.,  25  Okl.  639,  138  Am.  St.  Bep.  937,  107  Pac.  170,  upholding  paving 
contract  requiring  use  of  patented  materials;  dissenting  opinion  in 
Monaghan  y.  Indianapolis,  37  Ind.  App.  290,  76  N.  £.  427,  majority 
holding  contract  for  use  of  patented  pavement  was  violative  of  act 
requiring  contract  to  be  let  to  lowest  bidder. 

Disapproved  in  Monaghan  v.  Indianapolis,  37  Ind.  App.  318,  76 
N.  £.  437,  holding  contract  for  use  of  patented  pavement  was  vio- 
lative of  act  providing  for  letting  contract  to  lowest  bidder. 

Special  Contracts  and  ObligationB  to  Make  Payment  in  gold  or 
silver.    See  note,  29  L.  B.  A«  522. 

104  0«L  690-^7,  48  Am.  St.  Bep.  150,  38  Pac.  457,  CHAPMAN  ▼. 
STATE. 

When  State  Acte  ae  Indiyldnal  and  not  in  governmental  capacity, 
it  is  governed  by  same  rules  as  determine  rights  of  private  citizens. 

Approved  in  Boston  Molasses  Co.  v.  Commonwealth,  193  Mass.  390, 
79  N.  E.  828,  holding  lease  of  lands  by  state  was  in  individual 
capacity. 

Distinguished  in  Union  Trust  Co.  y.  State  of  California,  154  Cal. 
728,  99  Pac.  188,  24  L.  B.  A.  (n.  s.)  Ill,  holding  state  not  liable  for 
failure  of  agents,  acting  in  official  capacity,  to  collect  assessments  on 
bonds  issued  under  state  law  for  widening  of  street. 

Wbere  Qoods  Intmeted  to  Wliarfinger  are  Loet  through  his  negli- 
gence, owner 'may  sue  on  contract  for  damages. 

approved  in  Morse  v.  Steele,  149  Cal.  305,  86  Pac.  694,  holding 
claim  against  estate  based  on  failure  of  executor  to  care  for  live- 
stock intrusted  to  decedent  for  breeding  purposes  was  based  on  con- 
tract, and  not  on  tort. 

I>aty  and  Liability  of  Owner  or  occupant  of  dock  or  wharf.  See 
note,  100  Am.  St.  Bep.  647. 

Liability  for  Safety  of  Wharf  or  Dock.    See  note,  61  L.  B.  A.  951. 

Liability  of  State  for  Negligence  or  misfeasance  of  its  officers. 
See  note,  116  Am.  St.  Bep.  214. 

What  Claims  Constltnte  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  35,  38,  55,  65. 

Bolts  Against  the  United  Statei,    See  note,  96  Am.  St  Bep.  663. 
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105  OaL  1-9,  38  Pae.  521,  FELIZ  ▼.  FELIZ. 

Iiuitractions  n»i8t  "bo  Bead  Together  as  a  whole. 

Approved  in  Hajden  y.  Consolidated  Min.  Co.,  8  Cal.  App.  138,  84 
Pae.  423,  instmetiona  held  not  contradictory. 

Creation  of  PreecriptiTe  Title  by  Adverse  Possession  of  one  coten- 
ant.    See  note,  109  Am.  St.  Bep.  62i.  . 

105  Oal.  9-11,  88  Pae  513,  WHITE  ▼.  BEEB. 

Findings  of  Trial  Gonrt  will  not  be  set  aside  where  there  is 
substantial  conflict  in  evidence. 

Approved  in  Dietz  v.  Eucka  (Cal.),  45  Pae.  833,  and  Grunsky  t. 
Field,  1  Gal.  App.  624,  82  Pae.  979,  both  reaffirming  rule. 

106  OaL  12-14,  38  Pae.  507,  MAHAN  ▼.  WOOD. 

Findings  of  IMal  Court  will  not  be  set  aside  where  there  is  snb- 
stantial  conflict  in  evidence. 

Beaffirmed  in  Dietz  v.  Kucks  (Cal.),  45  Pae.  833. 

Answer  may  be  Stricken  Out  though  no  objection  made  to  question. 

Beaffixmed  in  Spots  wood  v.  Spots  wood,  4  Cal.  App.  714,  89  Pae. 
S63. 

105  Cal.  15-20,  38  Pae.  510,  MACDONOUGH  T.  8TABBIBD. 

Office  Erected  in  Itumber-yard  and  resting  upon  mudsills  may  be 
removed  by  tenant  as  trade  fixture. 

Approved  in  Sbafter  Estate  Co.  v.  Alvord,  2  Cal.  App.  605,  84  Pae. 
280,  house  and  barn  built  on  mudsills  for  use  of  guests  and  keeper 
oi  game  preserve  are  removable. 

Fixtures  Betalning  by  Agreement  the  Character  of  personal  prop- 
erty.   See  note,  84  Am.  St.  Bep.  885. 

Mere  Transfer  of  Title  does  not  affect  lease  from  month  to  month. 

Approved  in  Teich  v.  Arms,  5  Cal.  App.  481,  90  Pae.  965,  fact 
that  land  has  been  sold  by  state  for  taxes  is  defense  to  unlawful 
detainer  suit  by  former  landlord. 

(1091) 


105  Cal.  20-36    NOTES  ON  CALIFOBNIA  SM'OBTa     ,  1092 

106  CaL  2C-31,  45  Am.  8t  B«p.  17,  88  Pac.  524,  26  lu  R.  A.  733, 
JOBY  y.  fii/PB£MB  COUNCIL  ABIEBICAN  ItEOION  OF 
HONOB. 

Beneflciar/  Under  Benefit  Certificate  who  has  fraudulently  pre- 
Tented  change  of  beneficiarj  is  estopped  from  profiting  thereby. 

Approved  in  Carter  v.  Carter,  35  Ind.  App.  78,  72  N.  E.  188,  where 
benefit  certificate  was  transferred  to  wife  under  antenuptial  agree- 
ment,  attempted  change  of  beneficiary  was  ineffectual;  dissenting 
opinion  in  Great  Camp  etc.  ▼.  Savage,  135  Mich.  464,  98  N.  W.  28, 
majority  holding  wife  incompetent  to  testify  as  to  her  equitable  right 
to  proceeds  of  benefit  certificate. 

IHstinguished  in  Farra  v.  Braman,  171  Ind.  541,  86  N.  E.  848, 
where  member  did  not  comply  with  rules  of  order  in  substituting 
new  beneficiary,  latter  not  entitled  to  proceeds;  Clark  r.  Supreme 
Council,  176  Mass.  471,  57  N.  E.  788,  wife  not  entitled  to  proceeds 
of  benefit  certificate  where  she  paid  assessments  relying  upon  hus- 
band's promise  to  have  certificate  transferred  to  her;  Knights  of 
Maccabees  ▼.  Sackett,  34  Mont.  367,  115  Am.  St.  Bep.  532,  86  Pac 
425,  no  change  of  beneficiary  where  request  for  such  change  was 
not  received  through  mails  until  six  hours  after  death  of  insured. 

Member  of  Mutual  Benefit  Aseociatioii  may  so  contract  as  to  give 
beneficiary  vested  right  in  proceeds  of  certificate. 

Approved  in  Sage  t.  Finney,  156  Mo.  App.  41,  135  8.  W.  999, 
one  who  agrees  to  pay  dues  on  benefit  certificate  in  consideration  of 
one-half  of  proceeds  not  entitled  to  more,  though  due9  exceed  that 
amount. 

Power  of  Inmired  to  Destroy  Bights  of  beneficiary.  See  note,  49 
L.  B.  A.  750. 

Beneficiary  Under  Benefit  Certificate  may  be  changed,  even  though 
certificate  is  in  possession  of  beneficiary  who  has  paid  dues  thereon. 

Approved  in  Preusser  v.  Supreme  Hive,  123  Wis.  167,  101  N.  W.  359, 
applying  rule  where  husband  paid  dues  on  wife's  benefit  certificate. 

Effect  of  Consideration  Moving  from  Original  Beneficiary  in  mutual 
benefit  certificate,  upon  right  to  change  beneficiarie^  See  note,  12 
L.  B.  A.  (n.  8.)  1209. 

Assignment  of  Life  Insurance  Policies.  See  note,  87  Am.  St.  Bep. 
516. 

105  Cal.  32-36,  38  Pac.  513,  PEOPLE  ▼.  ANDEBSON. 

Where  Court  has  Fully  Instructed  Jury  upon  reasonable  doubt,  it 
is  not  error  to  instruct  as  to  circumstances  of  mitigation  in  language 
of  section  1105,  Penal  Code. 

Reaffirmed  in  People  v.  Gee  Gong,  15  Cal.  App.  32,  114  Pac.  79. 

Instructions  to  Jury  must  be  Bead  as  a  whole. 

Approved  in  People  v,  Besold,  154  Cal.  370,  97  Pac.  874,  not  error 
to  charge  that  intention  of  accused  is  manifested  by  means  used  to 
accomplish  killing  and  circumstances  connected  with  offense. 

Instruction  as  to  Defendant's  Testimony  held  not  sufficient  ground 
for  reversal. 

Approved  in  People  t.  Byan,  152  Cal.  368,  92  Pac.  855,  refusing 
to  reverse  for  similar  instruction,  because  case  tried  before  People 
▼.  Maughs,  149  Cal.  253,  decided. 

Eyidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  53. 
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106  OaL  3e-4X  SB  Pac  638,  PEOPLE  ▼.  EPPINOEB. 

Wbere  Infonnatloii  QpecifloB,  With  Bolftclent  clearness,  acts  consti- 
tuting offense  of  making  fictitious  instrument,  additional  designation 
of  offense  as  "forgery"  is  immaterial. 

Approved  in  People  v.  Izlar,  8  Cal.  App.  6(H,  97  Pac.  686,  imma- 
terial that  assault  with  deadly  weapon  was  designated  as  "assault 
with  a  deadly  weapon  with  the  intent  to  commit  murder'';  People  y. 
Morley,  8  Cal.  App.  374,  97  Pac.  85,  immaterial  that  offense  of  ma- 
liciously burning  personal  property  to  defraud  insurer  was  designated 
as  "arson." 

Oity  Directory  is  Oompetent  Evidence  that  name  of  firm  is  fictitious. 

Approved  in  People  ▼.  Spencer,  16  Cal.  App.  759,  117  Pac.  ICMO, 
fact  that  when  check  was  presented  much  less  than  amount  thereof 
was  on  deposit  is  enough  evidence  to  prove  that  accused  did  not 
have  sufficient  credit  with  bank;  People  v.  Gordon,  13  Cal.  App. 
685,  110  Pac.  472,  to  prove  signature  to  draft  fictitious,  it  was  suffi- 
cient to  show  to  common  certainty  that  there  was  no  such  person 
in  vicinity  of  and  connected  with  acts  charged. 

Testimony  of  Bank  Teller  that  no  such  firm  had  account  with  bank 
is  prima  facie  evidence  of  fictitious  character  of  check. 

Keaffirmed  in  People  v.  Walker,  15  Cal.  App.  407,  114  Pac.  1011. 

105  OaL  41-44,  38  Pac  517,  IiAWBENOE  NAT.  BANK  ▼. 
KOWALSKT. 

Wbere  Oomplaint  is  Saffldent  to  Bnstaln  Judgment,  general  de- 
murrer is  properly  overruled. 

Approved  in  Hunt  v.  Jones,  149  Cal.  300,  86  Pac.  688,  that  com- 
plaint is  indefinite  or  uncertain  is  matter  for  special  demurrer. 

Equitable  Assignment  of  Demand  may  be  made  by  instrument  in 
form  of  bill  of  exchange. 

Approved  in  Provident  Nat.  Bank  v.  Hartnett  Co.,  100  Tex.  219, 
97  S.  W.  692,  where  claim  assigned  was  damages  for  breach  of  con- 
tract. 

105  Oal.  45-49,  38  Pac.  541,  UOHTENBEBO  ▼.  McGLTNN. 

In  Action  Against  Executors  npon  Bejected  Claim,  plaintiff  can 
recover  only  upon  claim  presented  and  rejected. 

Approved  in  Bichtel  v.  Chase,  156  Cal.  712,  106  Pac.  83,  and 
Columbia  Savings  Assn.  v.  Clause,  13  Wyo.  178,  78  Pac.  710,  both 
reaffirming  rule;  Burke  v.  Maguire,  154  .Cal.  462,  98  Pac.  23,  claim 
should  have  been  presented  for  moneys  in  hands  of  decedent  as  execu- 
trix for  payment  of  legacies;  Pollitz  v.  Wickersham,  150  Cal.  250,  88 
Pac.  916,  claim  need  not  state  facts  with  preciseness  and  detail 
re^tfired  in  complaint;  Enscoe  v.  Fletcher,  1  Cal.  App.  661,  662,  82 
Pac.  1076,  claim  sued  on  held  identical  with  claim  presented;  In  re 
Smith's  Estate,  13  N.  D.  515,  101  N.  W.  891,  claim  may  be  allowed 
in  spite  of  previous  rejection. 

Distinguished  in  Scott  Stamp  etc.  Co.,  Ltd.,  v.  Leake,  9  Cal.  App. 
514,  99  Pac.  732,  where  claim  was  rejected  because  it  appeared  to 
be  barred,  subsequent  action,  alleging  intestate's  absence  from  state, 
was  on  claim  presented. 

105  Oal.  52-^9,  45  Am.  St  Bep.  25,  38  Pac.  539,  GBEEN  ▼.  BEEaE. 
Adyerse  Party  to  Appeal  is  Party  whose  interest  in  subject  of 
appeal  is  in  conflict  with  reversaL 
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Approved  in  Manniz  ▼.  Trvon,  152  Cal.  S4,  91  Pae.  984,  eontractor, 
defendant  in  meehanie's  lien  suit,  not  adverse  party  to  appeal  by 
owner  on  whose  lot  lien  had  been  decreed. 
,  Bia^t  of  Lateral  Support    See  note,  87  Am.  St  Bep.  657. 

Liability  for  Bemoval  of  Lateral  or  subjacent  sun  port  of  land  in 
its  natural  condition.    See  note,  68  L.  B.  A.  680,  683,  692,  695. 

106  Oal.  66-70,  38  Pae.  618,  PEOPLB  ▼.  BBOWK, 
Larceny.    See  note,  88  Am.  St.  Bep.  607. 

105  OaL  70-77,  38  Pae.  627,  WATSON  t.  BDWABDB. 

Where  Mortgage  ia  Made  by  Deed  and  separate  defeasance,  deed 
may  be  made  absolute  by  surrender  of  defeasance. 

Approved  in  Sears  v.  Gilman,  199  Mass.  393,  85  N.  E.  467,  where 
deed  is  absolute  and  equities  of  grantor  lie  in  parol,  such  equities 
may  .be  discharged  by  subsequent  parol  agreement. 

Mortgage  may  Pnrchaae  Mortgagor's  Equity  of  redemption. 

Approved  in  Greenlaw  v.  Eastport  Sav.  Bank,  106  Me.  207,  76  Atl. 
485,  bond  for  reconveyance  surrendered  seven  years  after  date  of 
mortgage;  Wagg  v.  Herbert,  19  Okl.  560,  92  Pae.  264,  purchase  by 
mortgagee  held  invalid  because  of  fraud,  undue  influence  and  uncon- 
scionable advantage. 

Maxim  "Onoe  a  Mortgage  Always  a  Mortgage."  See  note,  131  Am. 
St.  Bep.  917. 

Effect  of  Deed  IMlTered  in  Escrow  as  further  security  for  debt. 
See  note,  2  L.  B.  A.  (n.  s.)  629. 

106  Cal.   77-84,   38  Pae.  636,  MtTLLIN  ▼.  CALIFOBNIA  HOBSB- 
8H0E  00. 

In  Order  to  be  Guilty  of  contributory  negligence,  injured  employee 
must  have  known  not  only  unsafeness  of  place,  but  danger  to  which 
he  personally  was  exposed. 

Approved  in  Bird  t.  Utica  Gold  Mine  Co.,  2  Cal.  App.  677,  84  Pae. 
257,  though  injured  employee  saw  water  percolating  through  roof  of 
mine,  it  was  not  necessarily  patent  to  him  that  place  was  unsafe. 

That  Minor  Knew  or  Onght  to  have  known  of  danger  to  which 
he  was  exposed,  held  net  established  by  evidence. 

Approved  in  Quinn  v.  Electric  Laundry  Co.,  155  Cal.  506,  101  Pae. 
797,  inexperienced  girl  nineteen  years  old-  held  not  to  have  assumed 
risk  from  laundry  mangle  with  guard  not  properly  adjusted;  Jenaon 
V.  Will  ft  l^^nck  Co.,  150  Cal.  405,  89  Pae.  116,  casb  boy  twelve  and 
one-half  years  old  ordered  to  remove  goods  from  warehouse  by 
means  of  elevator,  held  not  to  have  assumed  risk  from  defect  in 
elevator;  Avery  v.  Nordyke  ft  Marmon  Co.,  34  Ind.  App.  550,  70  N. 
E.  891,  whether  servant  assumed  risk  from  fall  of  pile  of  pig  iron 
question  for  jury. 

Dnty  of  Master  to  Instruct  and  Warn  Servants  as  to  perils  of  em- 
ployment.   See  note,  44  L.  B.  A.  75. 

Vice-principalsblp  as  Determined  With  Beference  to  character  of 
act  causing  injury.    See  note,  54  L.  B.  A.  72,  166. 

Miscellaneous.---Cited  in  Indianapolis  etc.  Traction  Co.  ▼.  Hender- 
son, 39  Ind.  App.  328,  79  N.  E.  541,  complaint  held  good  though  con- 
taining alternative  averments. 
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106  Oal.  84-86,  88  Pae.  627,  80UTHEBK  PAOIFIO  B.  B.  CO.  T. 
8UPEBI0B  OOUBT. 

Upon  Appeal  from  Order  Oranting  or  demying  new  trial,  notice 
of  intention  to  moYO  for  new  trial  is  no  part  of  record. 

Beaffirmed  in  Sprigg  t.  Barber  (Gal.),  54  Pac.  900. 

105  Oal.  87-86^  88  Pac.  530,  EISENHTTTH  T.  AOKBBSOK. 
Implied  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  286. 

105  OaL  95-98,  88  Pac.  498,  IN  BE  OOBTJBN. 

Description  of  Premises  Designated  as  homestead  held  sufficient. 

Distingnished  in  Donnelly  v.  Tregaskis,  154  Oal.  263,  97  Pac.  422, 
description  by  reference  to  map  is  insufficient  without  production 
and  identification  of  map;  Jones  ▼.  Ounn,  149  Cal.  690,  87  Pac.  578, 
description  of  land  as  "all  lands  owned  by"  husband  of  declarant  in 
designated  township  is  insufficient. 

Homestead  Oharacter  of  Premises  is  not  destroyed  whore  husband 
and  wife  use  part  of  building  for  their  work  as  artisans. 

Approved  in  Hohn  v.  Pauly,  11  Cal.  App.*730,  106  Pac.  268,  home- 
stead not  affected  by  fact  that  part  of  building  was  used  for  hotel 
purposes;  In  re  Stone,  116  Fed.  37,  in  Arkansas,  bankrupt  is  entitled 
to  homestead  though  building  chiefly  occupied  for  business  purposes. 

105  OaL  102-109,  38  Pac.  643,  HTDB  ▼.  BOYLE. 

Order  Based  upon  OoniUctlng  Affidavits  will  be  affirmed. 
Beaffirmed  in  Doak  y.  Bruson,  152  Cal.  19,  91  Pac.  1002. 
Miscellaneous. — Cited  in   Green,  y.  Thornton,  8  Cal.  App.  163,  96 
Pac.  383,  referring  to  cited  case  as  inyolving  land»  in  controversy. 

105  Oal.  109^113,  38  Pac.  641,  BIENZIE8  ▼.  WATSON. 

Priority  of  Judgment  Over  Oonveyance  made  after  beginning  of 
term.    See  note,  38  L,  B.  A.  248. 

105  OaL  114-118,  38  Pac  635,  GOLDEN  GATE  LUMBEB  00.  T. 
8AHBBA0HEB. 

Nonpayment  of  InstaUment  due  under  building  contract  justifies 
rescission. 

Distinguished  in  Fairchild-Gilmore-Witmore  Co.  t.  Southern  Befin- 
ing  Co.,  158  Cal.  274^  110  Pac.  955,  quaere,  whether  mere  failure  to 
pay  installment  due  under  contract  for  sale  of  goods  justifies  re- 
scission. . 

Where  Contractor  Abandons  Oontract,  rights  of  lien  elaimants  are 
measured  by  section  1200,  Code  of  Civil  Procedure. 

Distinguished  in  Steiger  etc.  Pottery  Works  v.  Sonoma,  9  Cal.  App. 
704,  100  Pac.  716,  upon  abandonment  by  contractor,  owner  is  not 
entitled  to  materials  not  actually  sold  and  delivered  to  contractor. 

In  Action  to  Foreclose  Mechanic's  Uen,  successful  plaintiff  is  en- 
titled to  recover  percentage  as  costs. 

Beaffirmed  in  Doyle  v.  Eschen,  5  Cal.  App.  64,  89  Pac.  840. 

Bight  of  Building  Oontractor  to  Becoyer  for  substantial  perform- 
ance of  contract.  See  notes,  134  Am.  St.  Bep.  688;  24  L.  B.  A.  (n.  s.) 
845. 
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106  OaL  118-128»  45  Ant  St.  Sep.  90,  38  Pm.  6i5,  CONMINaHAV 
▼.  KENNST. 

WarehoaMiiuui  not  Entitled  to  Storage  where  hay  destroyed  by  fire, 
though  eon  tract  provided  he  would  not  be  responsible  for  loss  by  fire. 

Approved  in  Olough  ▼.  Stillwell  Meat  Co.,  112  Mo.  App.  192,  86 
8.  W.  585,  warehouseman  not  entitled  to  storage  on  apples  burned, 
though  he  kept  them  insured  in  compliance  with  contract. 

106  OaL  124-126,  38  Pac.  687,  TUBNEB  ▼.  LUKINa. 

In  Action  upon  Note  Sold  at  large  diecount,  evidence  that  defend- 
ant sold  other  notes  at  large  diecount  at  about  same  time  is  admis- 
aible. 

Approved  in  Moody  ▼.  Peirano.  4  Cal.  App.  421,  88  Pac.  383,  in 
aetion  for  breach  of  warranty  of  variety  of  seed  wheat,  evidence 
of  similar  warranties  during  same  season  is  admissible. 

105  OaL  126-130,  38  Pac.  633,  PEOPLE  ▼.  BAIBD. 

General  Objection  to  ETldence  ia  not  SullLcient  to  raise  point  that 
proper  foundation  has  no^  been  laid. 

Approved  in  People  v.  Walker,  15  Cal.  App.  406,  114  Pac.  1011, 
objection  properly  overruled  where  no  legal  ground  eta  ted;  Sanders 
V.  Davis,  153  Ala.  384,  44  So.  982,  general  objection  cannot  be  con- 
sidered unless  testimony  is  plainly  inadmissible  for  any  purpose. 

106  Oal.   131-138,   38  Pac  647,  DAVIS  ▼.  OALIFOBNIA  8TBEET 
OABLE  B.  B.  OO. 

One  Who  Elnows  That  Bail  is  on  sidewalk,  but  forgets  it  while 
on  errand  of  curiosity,  is  guilty  of  contributory  negligence. 

Approved  in  Brett  v.  Frank,  153  Cal.  273,  94  Pac.  1052,  employee 
who  knew  of  existence  of  hole  in  floor  guilty  of  contributory  negli- 
gence in  stepping  backward  into  it. 

Negligence  in  Falling  on  Uneven  Sidewalk.  See  note,  17  L.  B.  A. 
(n.  s.)   198,  200. 

Violation  of  Police  Ordinance  as  ground  for  private  action.  See 
note,  5  L.  B.  A.  (n.  s.)  257. 

105  Oal.  138-142,  38  Pac  649,  HENNESST  ▼.  NIOOXf. 

When  Defendant  ifl  Entitled  to  Ohange  of  venue  under  section  395, 
Code  of  Civil  Procedure,  court  has  no  discretion  but  to  grant  it. 

Approved  in  State  v.  Campbell,  8  Cal.  App.  605,  86  Pac.  841,  de- 
fendant entitled  to  have  action  brought  by  state  to  recover  moneya 
received  by  him  as  superintendent  of  insane  asylum  tried  in  county 
of  hie  residence. 

105  Oal.  143-148,  38  Pac.  640,  ZEIXEB  y.  JOBDAK. 

Oivlng  of  Check  by  Wife  to  Husband,  with  understanding  that  it 
is  not  to  be  presented  until  after  her  death  and  unaccompanied  by 
delivery  of  pass-book,  is  invalid. 

Distinguished  in  Fisher  v.  Ludwig,  6  Cal.  App.  150,  91  Pac.  660, 
valid  gift  inter  vivos  where  decedent  gave  to  defendant  pass-book 
and  written  authority  for  bank  to  pay  deposit  to  defendant. 

Check  or  Note  as  Subject  of  Gift  by  Maker.  See  note,  27  L.  B.  A. 
(n.  s.)   308. 

Donatio  Causa  Mortis  must  be  Made  in  contemplation  of  near 
approach  of  death  by  some  present  disease  or  other  impending  periL 
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ApproTed  in  O'Neil  t.  Tint  Nat.  Baak,  43  Mont.  512,  117  Pae.  890, 
•viilence  held  not  to  eetablish  gift. 

Gifts  Oanta  Morlis.    See  note,  99  Am.  St.  Bop.  905. 

Gift  Inter  Vivos,  to  be  Valid,  must  take  effect  at  once. 

Approved  in  Estate  of  Hall,  154  Cal.  532,  96  Pae.  271,  written 
instrument  whereby  decedent  purported  to  give  wife  personal  prop- 
erty, ineffectual  as  to  bank  deposit  where  decedent  retained  pass- 
book and  complete  control;  Beebe  y.  GoiBn,  153  Cal.  177,  94  Pae.  768, 
no  valid  gift  where  decedent  placed  release  of  mortgage  in  envelopo 
and  handed  it  to  mortgagor. 

105  OaL  151-161,  38  Pae.  682,  VON  SCHMIDT  ▼.  WWBIEBL. 

Municipal  Corporation  can  Bzerdso  only  powers  expressly  granted 
or  fairly  implied. 

Approved  in  Gasaner  ▼.  McCarthy,  160  Cal.  85,  116  Pae.  75,  city 
of  San  Francisco  has  no  power  to  establish  as^essm^t  district  for 
construction  of  tunn«l;  South  Pasadena  ▼.  Pasadena  Land  etc.  Co., 
152  Cal.  590,  93  Pae.  495,  city  authorized  to  maintain  waterworks  can 
acquire  water  supply  outside  of  city;  Hyatt  v.  Williams,  148  Cal. 
587,  84  Pae.  42,  charter  provisions  held  not  to  authorize  city  to 
engage  in  business  of  supplying  its  inhabitants  with  light;  Ft.  Scott 
▼.  Eads  Brokerage  Co.,  117  Fed.  54,  54  C.  C.  A.  437,  holding  invalid 
contract  of  city  with  brokerage  company  to  compensate  latter  for 
purchasing  city's  bbnds;  dissenting  opinion  in  State  v.  Brown,  111 
Minn.  85,  126  N.  W.  409,  majority  holding  park  commission  had 
power  to  erect  building  to  be  used  as  residence  and  office  by  park 
superintendent. 

Especial  Powers  and  laiabiUtiea  of  Mnnidpalitiea  in  time  of  epi- 
demics.   See  note,  26  L.  B.  A.  728. 

105  CaL  162-166,  88  Pae.  698^  SANTA  CBUZ  BOCK  PAVEMEKT  CO. 
▼.  HEATON. 

Statnto  AnthoriiiQg  City  Conncil  to  prescribe  general  rules  as  to 
materials  and  mode  of  executing  street  work   is  permissive. 

Approved  in  Kerker  v.  Bocher,  20  Okl.  757,  95  Pae.  990,  abutting 
property  owners  held  estopped  from  setting  up  irregularity  in  street 
assessment  proceedings  not  going  to  jurisdiction. 

Plans  and  SpocUlcations  for  Street  Improvement  may  be  adopted 
by  resolution. 

Approved  in  Haughawout  v.  Baymond,  148  Cal.  313,  83  Pae.  54, 
reaffirming  rule;  Martin  v.  Oskaloosa,  126  Iowa,  685,  102  N.  W.  530, 
where  entire  procedure  for  street  improvement  is  regulated  by  stat- 
ute, assessment  is  valid  without  ordinance. 

105  Cal.  166-173,  38  Pae.  689,  PEOPLE  ▼.  WOBTHINGTOM'. 

Upon  Issue  of  Insanity,  Family  Physician  may  testify  as  to  weak- 
ness of  mind  of  accused. 

Approved  in  State  v.  McGruder,  125  Iowa,  747,  101  N.  W.  648, 
father  of  accused  should  have  been  allowed  to  testify  whether  ac- 
cused was  capable  of  appreciating  difference  between  right  and 
wrong;  State  v.  Berberick,  38  Mont.  448,  100  Pae.  218,  testimony  of 
acquaintance  as  to  weakness  of  mind  of  accused  is  admissible. 
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Expert  OpUomi  M  to  Sanity  o**  Infaaity.    6ee  note^  3^  L.  B.  A* 
308,  320. 
Nonexpert  Opinloni  m  to  Sanitgr  or  Insaaltr*    Bee  note,  Sa  L.  B. 

A.  728. 

Evidence  to  Slow  Credibility  or  Bias  of  witneaa.  See  note,  82 
Am.  fit.  Bep.  55. 

Hypnotiam.    fiee  note,  40  L.  B.  A.  269. 

106  OaL  173-184,  38  Pac.  715,  BATES  v.  HOWABD. 

Superior  Ooort  may  Orant  New  Trial,  where  evidence  is  con- 
flicting, if  it  believee  verdict  ii  against  weight  of  evidence. 

Approved  in  Weisser  v.  Southern  Pacific  By.  Co.,  148  Cal.  429, 
83  Pac.  440,  Scrivani  v.  Dondero  (Cal.),  44  Pac.  1066,  and  Walker  v. 
Beaumont  Land  etc.  Co.,  15  Gal.  App.  727,  115  Pac.  767,  all  re- 
affirming rule. 

Title  of  Hein  to  Beal  Estate  eomei  directly  from  ancestor,  subject 
to  adminiatration. 

Approved  in  Baulet  t.  Northwestern  etc.  Ins.  Co.,  157  Gal.  227, 

107  Pac.  297,  insured  owning  property,  subject  only  to  her  right 
and  duty  to  hold  it  as  executrix  of  her  husband's  estate,  had  the 
only  insurable  interest;  Trippet  v.  State,  149  Cal.  529,  86  Pac. 
1087,  8  Ii.  B.  A.  (n.  s.)  1210,  fact  that  inheritance  tax  vests  on 
decedent's  death  does  not  deprive  him  of  right  to  hearing  on  amount 
of  tax;  State  v.  Miller,  149  Cal.  210,  85  Pac.  610,  title  of  nonres- 
ident alien  heir  is  forfeited  if  he  does  not  appear  within  five  years 
from  death  of  decedent;  In  re  Wickersham's  Estate  (Gal.),  70  Pac 
1080,  heirs  of  wife  may  appeal  from  order  obtained  by  husband's 
executors  for  sale  of  community  property  under  power  in  husband's 
will;  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  562,  such  interest 
will  support  action  against  third  party  with  rspect  to  real  estate. 

Notice  Posted  on  July  12t2i,  Giving  notice  of  hearing  on  July  22d, 
is  sufficient  as  ten  day  notice,  under  section  1373,  Code  of  Civil 
Procedure. 

Approved  in  Petition  of  Los  Angeles  Trust  Co.,  158  Cal.  608,  112 
Pac.  58,  applying  rule  to  notice  required  in  section  1277,  Code  of 
Civil  Procedure,  as  to  application  by  corporation  for  change  of 
name;  Cosgriff  v.  Election  Commissioners,  151  Gal.  410,  91  Pac. 
99,  applying  rule  to  certificate  of  party  nominations,  mentioned  in 
section  1192,  Politieal  Code. 

Ftrst  and  Last  Days  in  Oompntation  of  Time.    See  note,  49  L. 

B.  A.  221. 

Miscellaneous. — Cited  in  Cabrea  v.  Payne,  10  Cal.  App.  677,  103 
Pac.  177,  under  contract  purchaser  of  realty  held  entitled  to  good 
or  perfect  record  title. 

105  Cal.  192-201,  38  Pac.  636,  WHITNEY  ▼.  DODQE. 

Conflict  of  Laws  as  to  Sales  of  Personal  Property.  See  note, 
64  L.  B.  A.  828. 

Conflict  of  Laws  as  to  Wills.    See  note,  2  L.  B.  A.  (n.s.)  433. 

Miscellaneous. — Cited  in  Estate  of  Spreckels,  5  Cof.  Prob.  369.  to 
point  that  section  715,  Civil  Code,  as  to  suspension  of  alienation, 
applies  to  personal  as  well  as*  real  property. 
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105  OaL  20S-208,  88  Pu.  691»  LOKDOK  ft  LANOASTEB  FIRE  XNa 
OO  V.  LIEBES. 

ttecovery  cannot  be  had  for  Fraudulent  representation  without 
damage. 

Approved  in  Nelson  t.  Grondahl,  12  N.  D.  133,  9(J  N.  W.  300,  re- 
af9rining  rule;  United  Beal  Estate  etc.  Co.  ▼.  Barnes,  159  Cal.  216, 
113  Pac.  169,  appointment  of  interested  persons  aa  commissioners 
to  assess  benefits  and  damages  from  opening  of  Btroet,  not  actionable 
without  proof  of  damage. 

105  Gal.  214-219,  88  Pac  728,  BABNABD  T.  BOLI.EB. 

Homestead  on  Public  Lands  Is  not  Liable  for  debt  contracted 
prior  to  issuance  of  patent. 

Approved  in  In  re  Cohn,  171  Fed.  570,  homestead  to  which  no 
patent  has  issued  does  not  pass  to  entryman's  trustee  in  bankruptcy; 
Sprinkle  v.  West,  62  Wash.  588,  114  Pac.  430,  homestead  not  liable 
for  judgment  on  note  given  between  making  of  final  proof  and 
issuance  of  patent. 

105  Oal.  219-227,  88  Pac.  947,  GRAND  OBOVE  ETC.  OF  DBUIDS 
V.  GABIBALDI  GROVE. 

Conclusiveness  of  Decisions  of  Tribunals  of  associations  or  cor- 
porations.   See  note,  49  L.  B.  A.  364. 

105  Oal.  232-237,  38  Pac.  723,  MILLS  ▼.  HOB£E  BENEFIT  LIFE 
INa  00. 

Miscellaneous. — Cited  in  San  Francisco  Sav.  Union  t.  Long  (Cal.), 
53   Pac.   910,   referring  historically  to  cited  case. 

106  Oal.  244-253»  45  Am.  St.  Bep.  33,  38  Pac.  881,  BOLTON  ▼. 
aiLLERAN. 

Board  of  Supervisors  cannot  Delegate  authority  to  determine 
necessity,  character  or  extent  of  street  improvement. 

Approved  in  Healey  v.  Anglo-California  Bk^  Ltd.,  5  Cal.  App.  285, 
287,  288,  90  Pac.  56,  57,  58,  contract  for  building  irrigation  system 
held  invalid  because  of  discrepancies  between  notice  and  plans; 
Lambert  y*  Oummings,  2  Cal.  App.  645,  84  Pac.  267,  assessment  held 
▼old  where  resolution  of  intention  did  not  specify  rock  to  be  used 
in  macadamizing  and  merely  declared  that  gutters  should  be  of 
concrete  and  four  feet  wide;  Bluffton  y.  Miller,  33  Ind.  App.  530, 
70  N.  £.  992,  resolution  for  paving  street  with  sheet  asphalt  or 
brick  paving  blocks  or  bituminous  macadam  is  invalid. 

Distinguished  in  McCaleb  v.  Dreyfus,  156  Cal.  205,  209,  103  Pac. 
924,  926,  provision  in  sewer  specifications  that,  if  city  engineer  shall 
deem'  it  necessary  to  form  any  part  of  foundation  of  concrete,  it 
sLall  be  paid  for  extra  work  at  contract  price,  is  valid;  Burns  v. 
Casey,  13  Cal.  App.  161,  109  Pac.  98,  specification  that  "proper 
foundation"  shall  be  prepared  by  tamping  earth  on  which  curbs, 
gutters  and  round  corners  are  to  rest,  is  valid;  Harton  v.  Avondale, 
147  Ala.  470,  41  So.  939,  assessment  not  void  though  specifications 
and  material  left  to  judgment  of  street  eommlttee,  where  city 
council  accepted  work;  Hildreth  v.  Longmont,  47  Colo.  91,  105  Pac. 
112,  contract  for  sewer  system  not  invalid  because  location  of  sub- 
drains  left  to  discretion  of  city  engineer. 
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Qvietinc  Title  Against  U«i  for  StrMt  AiMnM&t.  See  note,  122 
Am.  8t.  R«p.  892. 

Snfllcleiicy  of  Speelflcatloii  for  CKifdaaee  of  bidder  for  public  eon- 
tract.    See  note,  30  L.  B.  A.  (n.  s.)   215. 

105  Cel.  254-257,  38  Pac.  802,  INGBAHAM  ▼.  LTON. 

It  ia  Suffldent  That  Publication  was  understood  by  those  to  whom 
it  was  addressed  as  conveying  slanderous  charge. 

Approved  in  Ervin  v.  Becord  Publishing  Co.,  154  Cal.  82,  97  Pac. 
22,  18  L.  B.  A.  (n.  s.)  622,  language  that  might  be  understood  as 
implying  that  plaintiff  was  woman  of  unchaste  character  held  libelous. 

What  Words  are  Ltbeloui  Per  Se.    See  note,  116  Aol  St.  Bep.  817. 

Charging  One  With  Befueal  to  Pay  Debts  as  libeL  See  note,  3 
L.  B.  A.  (n.  s.)  339. 

105  Oal.  258-262,  38  Pac.  729,   8CHAMMEL  ▼.  8CHAMMEL. 

Notwithstanding  Divorce  Decree  Awards  Custody  of  children  to 
one  parent,  upon  death  of  that  parent  other  parent  becomes  en- 
titled to  such  custody. 

Approved  in  Wilson  ▼.  Mitchell,  48  Colo.  469,  111  Pac.  27,  decree 
of  divorce  is  not  evidence  of  ground  on  which  it  was  rendered  in 
proceeding  for  custody  of  child. 

Effect  of  Death  of  Parent  to  Whom  Onstody  of  child  awarded 
upon  rights  of  surviving  parent.    See  note,  20  L.  B.  A.  (n.  s.)  17L 

105  CaL  262-268,  38  Pac.  720,  PEOPLE  ▼.  DANIELS. 

It  is  Duty  of  Counsel  to  Point  Out  place  in  transcript  where  error 
appears. 

Beaffirmed  in  People  v.  Glaze,  139  Cal.  163,  72  Pac.  969,  and  Bell 
V.  Staacke,  151  Cal.  548,  91  Pac.  324. 

In  Criminal  Proeecution  for  Conspiracy,  declarations  of  conspira- 
tors may  be  shown  before  conspiracy  has  been  proved,  subject  to 
be  stricken  out. 

Beaffirmed  in  People  ▼.  Stokes,  5  Cal.  App.  209,  89  Pac.  998. 

Fact  That  Defendant  Heard  only  part  of  conversation  does  not 
render  inadmissible  what  he  heard.        ^ 

Approved  in  State  y.  Lu  Sing,  34  Mont.  38,  85  Pac.  524)  applying 
rule  where  witness  did  not  understand  all  of  conversation. 

Defendants  were  not  Prejudice  by  Befnsal  of  court  to  advise 
acquittal. 

Beaffirmed  in  State  ▼.  Wrights,  20  N.  D.  218,  126  N.  W.  1023. 

105  Cal.   268-271,   38  Pac.  730,  McAULUTE  ▼.   COUGHLHr. 

Semble,  That  Order  to  Show  Cause  why  execution  should  not  issue 
on  judgment  apparently  satisfied  is  not  appealable. 

Approved  in  Morehouse  v.  Pacific  Hardware  etc.  Co.,  177  Fed. 
339,  100  C.  C.  A.  647,  semble,  that  no  appeal  lies  from  order  to 
show  cause  in  contempt  proceeding. 

105  Cal.  271-273,  38  Pac.  739,  BA2n>ALL  ▼.  DUPF. 

On  Appeal  from  Order  of  Superior  Court,  lack  of  bill  of  excep- 
tions is  ground  for  affirmance. 

Approved  in  Estate  of  Young,  149  Cal.  177,  85  Pac.  146,  faOure 
to  serve  draft  of  bill  of  cxccx)tLons  upon  adverse  parties  necessitates 
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affirmance  bo  far  as  points  contained  only  in  bill  of  exceptions  ar« 
concerned. 

106  Oal.  273-277,  88  Pac.  891,  HOLT  v.  THOMAS. 

It  is  not  Legal  Duress  to  threaten  to  sue  for  enforcement  of  obliga- 
tion. 

Approved  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal. 
App.  759,  103  Pac.  943,  no  duress  where  defendant  demanded  boxes 
under  alleged  contract,  which  did  not  exist,  and  plaintiff  demanded 
and  received  market  price,  it  being  impossible  to  obtain  boxes 
elsewhere;  Kller  v.  Wohletz,  79  Kan.  720,  101  Pac.  475,  note. ex* 
ecuted  as  result  of  compromise  held  not  given  under  duress;  Michel 
Brewing  Co.  v.  State,  19  S.  D.  810,  103  N.  W.  42,  70  L.  R.  A.  911, 
payment  of  unconstitutional  tax  on  nonresident  for  wholesale  liquor 
establishment  not  made  under  duress;  Walla  Walla  Fire  Ins.  Co.  v. 
Spencer,  52  Wash.  374,  100  Pac.  743,  notes  given  to  manager  of 
branch  offi<ie  of  insurance  company,  who  was  discharged  before  ex- 
piration of  contract,  held  not  executed  under  duress. 

105  Oal.  277-284,  88  Pac.  733,  BUBEE  ▼.  GOX7LD. 

Threat  to  Foreclose  Mortgage  in  usual  way  is  not  duress. 

Approved  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App. 
761,  103  Pac.  944,  refusal  to  sell  more  goods  until  purchaser  had 
paid  for  what  he  had  received  not  duress. 

Payment  of  Illegal  Bonus  for  Discharge  of  mortgage  pending  fore- 
closure, as  duress.    See  note,  2  L.  R.  A.   (n.  s.)   576. 

105  OaL  284r-291,  46  Am.  St.  Bep.  40,  88  Pac.  003,  OHILDEBS  ▼. 
MEBOUBY  PBINTIKO  ft  PUB.  OO. 

Malice  in  Law  is  Necessary  to  cause  of  action  for  libel. 

Approved  in  Davis  v.  Hearst,  160  Cal.  156,  116  Pac.  536,  criticising 
use  of  expression  "legal  malice"  in  cases  of  civil  libel. 

Malice  in  Fact  may  be  Defined  as  a  spiteful  or  rancorous  disposi- 
tion which  causes  an  act  to  be  done  for  mischief. 

Approved  in  Lee  v.  Crump,  146  Ala.  659,  40  So.  610,  upholding 
instruction  that  if  slanderous  words  were  used  because  of  anger 
and  ill-will  toward  plaintiff,  they  were  used  maliciously. 

Malice,  Actual  or  Presumiecl,  Under  Section  3294,  Civil  Code,  al- 
lowing exemplary  damages,  is  always  maliee  in  fact. 

Approved  in  Davis  v.  Hearst,  160  Cal.  175,  116  Pac.  544,  applying 
same  interpretation  to  words  "express  or  implied"  in  section  as 
amended. 

Publication  Charging  Another  With  Commission  of  felony  is  libelous 
per  80. 

Approved  in  Woolley  v.  Plaindealer  Pub.  Co.,  47  Or.  624,  84  Pac. 
475,  5  L.  R.  A.  (n.  s.)  498,  publication  charging  school  director  with 
having  pecuniary  interest  in  erection  of  schoolhouse  libelous  per  se. 

What  Words  are  Libelous  Per  Se.    See  note,  110  Am.  St.  Rep.  813. 

Where  Publication  is  Libelous  Per  Se,  right  to  actual  damages 
is  conclusively  established. 

Approved  in  Sheibley  v.  Nelson,  84  Neb.  396,  121  N.  W.  460,  re- 
affirming rule;  Paxton  v.  Woodward,  31  Mont.  &14,  107  Am.  St.  Rep. 
416,  78  Pac.  219,  instruction  that  jury  should  find  for  defendant 
if  damage  caused  in  part  by  libel  other  than  that  set  forth  in 
complaint,  held   erroneous. 


106  Cal.  292-310    NOTES  ON  CALIFORNIA  REPOBTa  1102 

• 

Dispfctable  Presumption  of  Malice  in  fact  arises  from  libelous 
character  of  publication. 

Approved  in  Tingley  v.  Times-Mirror,  151  Cal.  16,  80  Pac.  1103, 
reaffirming  rule;  Walker  ▼.  Chanslor,  153  Cal.  125,  126  Am.  St.  Rep. 
61,  94  Pac.  608,  17  L.  R.  A.  (n.s.)  455,  evidence  of  good  faith  held 
admissible  to  rebut  claim  for  exemplary  damages. 

Disapproved  in  Davis*  v.  Hearst,  160  Cal.  177,  116  Pac.  545,  in- 
feren-ce  of  malice  may  be  drawn  from  character  of  publication,  but 
no   presumption  arises. 

Malice  In  Fact  in  Libel  la  Material  only  in  establishing  right  to 
exemplary  damages  or  in  rebutting  defendant's  plea  of  privilege. 

Reaffirmed  in  Davis  v.  Hearst,  160  Cal.  163,  116  Pac.  539. 

Corporate  Liability  for  Libel  and  Slander.  See  note,  115  Am. 
St  Rep.  725. 

105  OaL  292-298,  38  Pac.  726,  STONE  Y.  OWENS. 

Assignment  of  Contracts  as  Security  for  money  advanced  is  sim- 
ply pledge,  and  does  not  bind  pledgee  to  pay  for  work  performed 
under  contracts. 

Approved  in  Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  301,  111  Pac. 
765,  surety  on  contractor's  bond  did  not  become  liable  under  contract 
by  taking  assignment  of  moneys  to  become  due  thereunder  merely 
as  indemnity  and  to  insure  proper  application  thereof. 

Distinguished  in  McCarty  v.  Owens  (Cal.),  41  Pae.  861,  862,  facts 
held  to  show  absolute  assignment. 

105  CaL  299-310,  38  Pac.  740,  PERRY  ▼.  QUAOKENBITSH. 

Findings  of  Probative  Facts  will  not  Control  findings  of  ultimate 
facts. 

Approved  in  People  ▼.  McCHie,  150  Cal.  199,  88  Pac.  901  >  Fairbanks 
V.  Rollins  (Cal.),  54  Pac.  79,  and  Pacific  Pav.  Co.  v.  Diggins,  4  CaL 
App.  ^43,  87  Pac.  417,  all  reaffirming  rule;  Chaffee-Miller  Land  Co. 
V.  Barber,  12  *N.  D.  485,  97  N.  W.  852,  findings  that  plaintiff  is  owner 
in  fee  simple  of  real  estate  and  that  defendant  has  no  claim  or  right 
of  possession  are  sufficiently  specific. 

Distinguished  in  Gardner  v.  San  Gabriel  Valley  Bank,  7  Cal.  App. 
109,  93  Pac.  902,  ownership  held  to  be  conclusion  of  law  where  it 
depended  on  construction  of  deed. 

If  Conclusions  Deduced  from  Findings  necessarily  follow,  judgment 
must  be  affirmed. 

Approved  in  Jules  Levy  ft  Bro.  v.  Mautz,  16  CaL  App.  669,  117 
Pac.  937,  reaffirming  rule. 

Building  Contractor  may  Recover  where  he  has  substantially  per- 
formed, though  there  are  some  unimportant  defects  arising  through 
accident  or  inadvertence. 

Approved  in  City  Street  Imp.  Co.  v.  Kroh,  158  Cal.  325,  110  Pae. 
941,  where  work  is  materially  diminished  by  alteration  in  plan,  em- 
ployer is  entitled  to  have  contract  price  proportionately  reduced; 
Schindler  v.  Green  (Cal.  App.),  82  Pac.  632,  contract  not  substan- 
tially performed  where  windows  not  placed  in  workmanlike  manner; 
Carpenter  v.  Ibbetson,  1  Cal.  App.  2'74,  81  Pac.  1114,  contract  held 
substantially  performed  in  spite  of  defects  in  stairwork. 

Distinguished  m  Seebach  v.  Kuhn,  9  Cal.  App.  488,  99  Pac.  725, 
where  building  contract  provided  that,  in  case  of  destruction,  owner 
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should  be  liable  for  accrued  installments,  contractor  could  not  re- 
cover installments  payable  on  completion. 

106  Cal.  311-318^  38  Pac  725»  EVANS  ▼.  QEBSEK. 

In  Action  on  Ezecntor's  Bond  it  is  no  defense  that  moneys  mis* 
appropriated  were  derived  from  realty  which  executor  had  been 
permitted  to  sell  without  giving  additional  bond  required  by  law. 

Approved  in  £llyson  v.  Lord,  124  Iowa,  136,  99  N.  W.  586,  sureties 
on  administrator's  bond  liable  for  proceeds  of  sale  of  real  estate 
improperly  sanctioned* 

105  Oal.  314-321,  38  Pac  899,  BBA  ▼.  WOOD. 

Whether  Witness  may  be  Be-ezamined  as  to  matters  about  which 
he  has  already  been  examined  is  for  discretion  of  court. 

Beaffirmed  in  People  v.  Bigby,  11  Gal.  App.  276,  104  Pac.  841. 

What  Words  axe  Llbelons  Per  Se.    6ee  note,  116  Am.  St.  Bep.  815. 

Evidence  of  Specific  Instances  to  prove  character.  6ee  note,  14  L. 
B.  A.  (n.  s.)  694. 

105  OaL  821-326,  45  Am.  St.  Bei^  45,  38  Pac.  914,  ADAMS  T.  GBAND 
LODGE  A.  O.  V.  W. 

Belations  Between  Insured  and  Beneficiary  may  create  equities 
which  insured  will  be  estopped  from  defeating. 

Distinguished  in  Leftwich  v.  Wells,  101  Va.  260,  99  Am.  St.  Bep. 
865,  43  S.  £.  365,  no  contract  shown  to  affect  rights  of  beneficiary; 
Preusser  v.  Supreme  Hive,  123  Wis.  166,  167,  101  N.  W.  359,  where 
wife  obtained  benefit  certificate  payable  to  husband,  fact  that  hus- 
band paid  dues  did  not  give  him  vested  right  so  as  to  preclude 
change  of  beneficiary. 

105  Oal.  327-334,  38  Pac.  889,  ADIiABD  ▼.  BODGEES. 

Chattel  Mortgage  not  Acknowledged  or  proved  and  certified  is 
void  as  against  attaching  creditor,  unless  mortgagee  has  reduced 
property  to  possession. 

Approved  in  fYick  Co.  v.  Oats,  20  Okl.  479,  94  Pac.  684,  where  mort- 
gagee had  taken  possession  of  property. 

105  OaL  335-344,  88  Pac.  945,  PEOPLE  v.  WABD. 

Jnror  may  be  Challenged  for  cause  after  he  has  been  sworn. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  347,  94  Pac.  411,  revers- 
ing where  district  attorney  was  permitted  to  challenge  peremptorily 
juror  already  sworn. 

Simple  Offer  by  District  Attorney  of  inadmissible  evidence,  with- 
out apparent  evil  motive,  is  not  ground  for  reversal. 

Approved  in  Dimmick  v.  United  States,  135  Fed.  270,  70  C.  C.  A. 
141,  reafBrming  rule;  People  v.  Willard,  150  Cal.  552,  89  Pac.  128, 
that  district  attorney  stated  to  jury  that  decedent  had  twice  com- 
mitted accused  to  insane  asylum,  not  ground  for  reversal,  though 
fact  not  in  evidence;  People  v.  Davis,  1  Cal.  App.  12,  81  Pac.  718, 
references  to  evidence  introduced  by  defendant  and  to  presence  of 
his  mother  and  other  relatives  at  trial,  held  not  ground  for  reversal; 
Chad  wick  v.  United  States,  141  Fed.  246,  72  C.  C.  A.  343,  descrip- 
tion by  district  attorney  of  distress  resulting  from  bank  failure  held 
not  ground  for  reversal 
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Oiicmontontlal  ETidence  Should  1m  SollLclent  to  exclude  every  other 
rational  hypothesis  than  guilt. 

Approved  in  Union  Pacific  Coal  Co.  v.  United  States,  173  Fed.  740, 
97  C.  C.  A.  578y  reversing  because  all  substantial  evidence  as  consist- 
ent with  innocence  as  with  guilt;  Vernon  v.  United  States,  146  Fed. 
123,  76  G.  C.  A.  547,  circumstantial  evidence  held  insufficient  to  es- 
tablish guilt  of  bribery. 

OircnmstftntlAl  Evideiice.    See  note,  07  Am.  St.  Bep.  777. 

Accused  must  Eitablidi  DefenM  of  insanity  by  preponderance  of 
evidence. 

Beaffirmed  in  People  v.  Willard,  160  Cal.  552^  89  Pac.  128. 

Presumption  and  Burden  of  Proof  as  to  Sanity.  See  note,  36  L.  B. 
A.  727. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L.  B. 
A.  730. 

105  Oal.  344-360,  38  Pac.  731,  27  L.  B.  A.  158,  PEOPIaE  ▼.  BBAT. 

Law  Forbidding  Sale  of  Liquor  to  Indians  is  valid. 

Approved  in  People  v.  Qebhard,  151  Mich.  199,  116  N.  W.  56,  and 
State  V.  MamlocK,  58  Wash.  632,  633,  137  Am.  St.  Bep.  1085,  109 
Pac.  47,  both  reaffirming  rule. 

Miscellaneous. — Cited  in  People  ▼.  Goodrich  (Cal.)i  38  Pac.  954, 
and  People  v.  Lemon  (CaL),  38  Pac.  905,  both  decided  upon  authority 
of  cited  case. 

105  CaL  360-353,  38  Pac.  967,  OBOWE  T.  DOBBEL. 

What  is  Oonunnnlty  Property.  See  notes,  126  Am.  St.  Bep.  119; 
4  Cof.  Prob.  61. 

105  CaL  368-372,  38  Pac.  954,  IN  BE  CBOCEEB. 

Whether  Estate  *is  but  Little  Indebted"  depends  upon  amount  of 
debts  compared  with  value  of  estat^. 

Approved  in  Estate  of  Chesney,  1  Cal.  App.  34,  81  Pac.  680,  XMty- 
ment  of  legacy  held  rightly  granted,  under  circumstances,  without 
requiring  bond. 

Distinguished  in  Estate  of  Glenn,  163  Cal.  80,  94  Pac.  231,  even 
though  estate  but  little  indebted,  heir  may  be  estopped  by  conduct 
from  obtaining  partial  distribution  to  prejudice  of  other  heirs. 

105  Cal.  372-376,  38  Pac.  965,  FBEEMAN  ▼.  BADaELT. 
Assumption  of  Debts  on  Dissolution  of  Partnership.    See  note,  9 

L.  B.  A.  (n.  B.)  54,  58,  64. 

106  CaL  379-389,  38  Pac.  957,  HANSEN  ▼.  80UTHEBN  PAC.  CO. 
Evidence  That  Bailroad  Track  had  been  used  as  footpath  for  years 

is  admissible  to  show  consent  to  such  use. 

Reaffirmed  in  Davey  v.  Southern  Pac.  Co.  (CaL),  45  Pac.  171. 

Where  Evidence  as  to  Consent  of  Bailroad  to  use  of  its  tracks  by 
pedestrians  is  conflicting,  question  is  for  jury. 

Approved  in  Pittsburg  etc.  B.  B.  Go.  v.  Simons,  168  Ind.  342,  79 
N.  K.  913,  reaffirming  rule. 

Bailroad  Company  must  Use  Beasonable  care  to  avoid  injuring 
licensee  upon  its  tracks. 

Approved  in  Pittsburp;  etc.  B.  B.  Co.  v.  Simons,  168  Ind.  341,  79 
I>j.  £.  913>  railroad  company  liable  for  injury  to  child  from  its  foot 
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catching  in  unblocked  Bwitch  at.  point  where  children  were  accustomed 
to  pass;  Mathews  v.  Seaboard  Air  Irine  By.  Co.,  67  S.  C.  511,  46  S. 
E.  339,  65  Ij.  B.  A.  286,  railroad  company  liable  where  licensee  fell 
into  excavation  at  night. 

Distinguished  in  McConkey  y.  Oregon  B.  &  Nav.  Co.,  35  Wash.  57, 
76  Pac.  52flf  railroad  company  not  required  to  keep  bridge  in  such 
condition  that  licensee  could  not  fall  through  opening  between  ties. 

Miscellaneous. — Cited  in  Palmer  v.  Oregon  Short  Line  B.  B.  Co., 
34  Utah,  478,  98  Pac.  695,  that  public  may  have  implied  license  to 
pass  over  railroad  right  of  way,  use  must  have  been  definite,  long, 
open  and  continuoua. 

105  Oal.  389^03,  38  Pac.  974,  PEPPER  ▼.  SOUTHERN  PACIFIC  CO. 

Though  Railroad  Train  Gave  No  Signal  of  rapid  approach  at  cross- 
ing, plaintiff  cannot  recover  if  he  was  himself  negligent. 

Approved  in  Hutson  v.  Southern  California  By.  Co.,  150  Cal.  704, 
80  Pac.  1094,  contributory  negligence  held  under  evidence  to  be  ques- 
tion for  jury;  Hilton  v.  Southern  Pacific  Co.,  148  Cal.  449,  &3  Pac. 
443,  where  view  of  train  was  obstructed,  evidence  held  insufficient 
to  show  that  person  killed  at  crossing  was  negligent;  Wheeler  v.  Ore- 
gon B.  B.  etc.  Co.,  16  Idaho,  304,  102  Pac.  ^Q,  whether  person  who 
stepped  on  railroad  track  to  avoid  danger  from  fractious  team  was 
guilty  of  negligence  is  question  for  jury;  Dey  v.  United  Bys.  Co., 
140  Mo.  App.  471,  120  S.  W.  138,  driver  of  carriage  held  guilty  of 
contributory  negligence  in  going  too  fast  to  avoid  collision  with 
street-car;  Boyster  v.  Southern  By.  Co.,  147  N.  C.  351,  61  S.  E.  180, 
one  who  steps  just  in  front  of  rapidly  approaching  train  is  guilty  of 
negligence;  Wilkinson  v.  Oregon  Short  Line  B.  B.  Co.,  35  Utah,  117, 
99  Pac.  469,  plaintiff,  who  was  driving  alongside  of  railroad  track 
and,  without  looking,  attempted  to  cross  in  front  of  approaching  en- 
gine, guilty  of  negligence. 

Distinguished  in  Warren  ▼.  Southern  California  By.  Co.  (Cal.),  67 
Pac.  3,  where  view  was  obstructed  to  within  twenty-five  feet  of  track, 
question  whether  driver  was  negligent  in  trying  to  hurry  across 
rather  than  turn  aside   was  for  jury. 

In  Action  fbr  Doatb  of  Relative,  relatione  between  plaintiff  and 
deceased  can  be  considered  only  in  estimating  pecuniary  loss. 

Approved  in  Sneed  v.  Marysville  Qas  etc.  Co.,  149  Cal.  710,  S7  Pac. 
378,  reaffirming  rule;  Hale  v.  San  Bernardino  Traction  Co.,  256  Cal. 
716,  106  Pac.  85,  in  determining  loss  from  death  of  husband  and 
father,  jury  may  consider  deprivation  of  society,  comfort,  care  and 
protection  of  deceased;  Birmingham  By.  Light  etc.  Co.  v.  Baker,  161 
Ala.  138,  135  Am.  St.  Bep.  118,  49  So.  756,  in  action  by  father  for 
injuries  to  four  months  old  daughter,  he  cannot  recover  for  loss  of 
her  society;  Anderson  v.  Great  Northern  By.  Co.,  15  Idaho,  620,  521, 
99  Pac.  92,  93,  in  estimating  damages,  jury  may  consider  intimacy 
existing  between  father  and  child,  loss  of  companionship  and  child's 
ability  to  contribute  to  welfare,  comfort  and  happiness  of  parent; 
Christensen  v.  Floriston  Pulp  etc.  Co.,  29  Nev.  571,  92  Pac.  217,  ten 
thousand  dollars  held  excessive  damages  for  death  of  laborer  who 
did  not  contribute  to  support  of  parents  for  whose  benefit  action  was 
brought. 

Liability  of  Railroad  for  Injuries  due  to  frightening  of  animals 
by  emission  of  steam.     See  note,  133  Am.  St.  Bep.  860. 
II  Ottl.  Notes— 70 
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105  CaL  403-409,  46  Am.  St.  Bep.  50,  38  Pac.  1108,  30  I^  B.  A.  786, 
MEBBIMAN  ▼.  WALTON. 

Equity  will  Enjoin  Enforcement  of  judgment  obtained  and  con- 
cealed through  fraud  of  justice  and  attorneys. 

Approved  in  Fidelity  &  Deposit  Co.  ▼.  Crenshaw,  120  Tenn.  610, 
110  S.  W.  1017,  setting  aside  judgment  obtained  in  violation  of  agree- 
ment that  no  further  proceedings  would  be  had  without  notice  to 
parties;  Keith  v.  Alger,  114  Tenn.  26,  85  8.  W.  77,  refusing  to  set 
aside  judgment  where  plaintiff  conveyed  interest  pending  suit  where 
judgment  was  otherwise  unimpeachable. 

Injunctions  Against  Judgments  for  Want  of  jurisdiction  or  in- 
validity.   See  note,  31  L.  B.  A.  205. 

Injunctions  Against  Judgment  for  Matters  subsequent  to  rendition. 
See  note,  30  L.  B.  A.  561. 

Equitable  Jurisdiction  in  Begard  to  injunctions  against  judgments. 
See  note,  32  L.  B.  A.  328. 

Belief  from  Judgment  Suffered  in  Beliance  upon  promise  not  ob- 
served.    See  note,  13  L.  B.  A.  (n.  s.)  380. 

Negligence  as  Cause  for  and  as  Bar  to  injunctions  against  judg- 
ments.   See  note,  31  L.  B.  A.  34. 

105  Csl.  409--413,  38  Pac.  960,  WABNEB  ▼.  THOMAS  OLEANTNG 
ETC.  WOBKS. 

Action  of  Trlfd  Court  in  Granting  new  trial  will  not  be  set  aside 
unless  there  was  clear  abuse  of  discretion. 

Approved  in  Scrivani  v.  Dondero  (Cal.),  44  Pae.  1066,  and  Eidinger 
V.  Sigwart,  13  Cal.  App.  676,  110  Pac.  525,  both  reaffirming  rule; 
Dietz  V.  Kucks  (Cal.),  45  Pac.  833,  order  denying  new  trial  will 
not  be  reversed  where  there  is  any  evidence  to  support  verdict. 

Settlement  and  Allowance  of  Statement  on  motion  for  new  trial 
may  be  vacated  where  statement  is  inaccurate. 

Beaffirmed  in  Eetate  of  Thomas,  155  Oal.  491,  101  Pac.  799. 

105  CaL  420-^425^  46  Am.  St.  Bep.  63,  88  Pac.  079,  JOHNSTON  T. 


Plaintiff  in  Ejectment  is  not  Entitled  to  fruits  of  land. 

Approved  in  Snyder  v.  Harding,  38  Wash.  673,  80  Pac.  792,  lessee 
under  invalid  lease  entitled  to  portion  of  crop  assigned  him  therein. 

Beplevin  by  or  Against  One  tn  Adverso  Possession  of  land  for 
things  severed.    See  note,  69  L.  B.  A.  732. 

105  CaL  425-431,  88  Pac.  962,  BUCEIEB  ▼.  HALLw 

Wbere  Facts  Establishing  Liability  are  peculiarly  within  knowledge 
of  defendants,  plaintiff  may  state  his  cause  of  action  variously,  and 
should  not  be  compelled  to  elect. 

Approved  in  Spotswood  v.  Morris,  10  Idaho,  136,  77  Pac.  217,  re- 
affirming rule;  Van  Lue  v.  Wahrlich-Cornett'  Co.,  12  Cal.  App.  752, 
108  Pac.  718,  debtqr  pleading  both  farmer's  and  teamster's  exemp- 
tions should  not  be  compelled  to  elect;  Bucker  v.  Omaha  etc.  Be- 
fining  Co.,  18  Colo.  App.  491,  72  Pac.  683,  refusing  to  compel  election 
between  court  on  undertaking  in  attachment  and  court  for  malicious 
proseeution;  Blankenship  v.  Decker,  34  Mont.  298,  85  Pac.  1036,  real 
estate  broker  suing  for  services  rendered  may  plead  both  express 
contract  and  quantum  meruit;  Oberndorfer  v.  Moyer,  30  Utah,  332, 
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84  Pae.  1105,  refusing  to  compel  election  between  eounts  on  open 
account  and  on  account  stated. 

Performance  by  Beal  Estate  Broker  of  Contract  to  ilnd  pnrcbaser 
or  effect  exchange.     See  note,  44  L.  B.  A.  015. 

105  Oal.  431-434,  45  Am.  St  Bep.  67,  38  Pac.  1106,  MA8TEBS0N  ▼. 
BiUKBO. 

Description  by  Metes  and  Bounds  is  subordinate  to  description 
by  number  of  block. 

Approved  in  Gudger  v.  White,  141  N.  C.  517,  54  S.  E.  390,  reference 
to  former  deed  controls  description  by  metes  and  bounds. 

105  Oal.  434-447,  38  Pac.  20,  TBEWESK  v.  HOWABD. 

It  is  Unnecessary  in  Subsequent  counts  to  repeat  facts  set  forth 
in   first   count,   where   proper  referenee   is   made. 

Approved  in  Schoner  v.  Allen,  25  Okl.  24,  105  Pac.  192,  where 
demurrer  was  sustained  and  petition  was  repeated  unchanged  except 
for  addition  of  second  count,  subsequent  demurrer  ran  only  to  second 
count. 

Sureties  on  Executor's  Bond  are'LiaUe  for  debt  due  from  him 
to  decedent. 

A,pproved  in  United  Brethren  v.  Akin,  45  Or.  252,  ^3,  77  Pae. 
749,  66  L.  B.  A.  654,  reaffirming  rule. 

Duty  Owed  by  Creditor  to  Surety.    See  note,  115  Am.  St.  Bep.  94. 

Decree  Settling  Executor's  Account  is  binding  upon  his  sureties. 

Approved  in  Bell  v.  Wilson,  159  Cal.  64,  112  Pae.  1103,  decree 
settling  accounts  of  agent  of  nonresident  distributee  binds  his  surety. 

Liability  for  Debt  of  Executor  or  Administrator  owing  to  the 
estate.     See  note,  112  Am.  St.  Bep.  411,  412. 

Admissibility  and  Effect  Against  Surety  of  judgment  against  prin- 
cipal.   See  note,  132  Am.  St.  Bep.  765,  766. 

105  Cal.  447-459,  39  Pac.  61,  DENIHSON  v.  CHAPMAK. 

Conflicting  and  Erroneous  Instruction  given  at  request  of  appellant 
is  not  ground  for  reversal. 

Beaffirmed  in  People  v.  Hower,  151  Cal.  644,  91  Pac.  509. 

105  Cal.  459-464,  39  Pac.  19,  STEWABT  y.  K7SEB. 

Soldiers,  College  Students  or  Inhabitants  of  veterans'  home  may 
acquire  residence  for  purpose  of  voting  in  county  where  they  live. 

Approved  in  Cory  v.  Spencer,  67  Kan.  663,  73  Pac.  924,  63  L.  B. 
A.  275,  reaffirming  rule. 

106  Oal.  467-470,  38  Pac.  1109,  WOBKS  v.  MEBBITT. 

Chattel  Mortgage  is  Oood  as  between  parties  and  as  against 
subsequent  purchasers,  though  not  executed  with  prescribed  formali- 
ties. 

Beaffirmed  in  Bank  of  Ukiah  v.  Gibson  (Cal.),  39  Pac.  1070. 

105  CaL  471-486,  46  Am.   St.   Bep.  59,   38  Pac.   511,   884,   IN  BE 


Use  of  Unwarrantable  Language  in  Brief  in  assailing  justice  of 
supreme  court  and  attempt  to  influence  decision  by  appeals  to  sup- 
posed timidity  of  justices  are  grounds  for  suspension  of  attorney. 
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Approved  in  Lambenon  ▼.  Superior  Court,  151  Cal.  464,  91  Pac. 
102,  11  L.  R.  A.  (n.  8.)  619,  attorney  who  presented  affidavit  attach- 
ing integrity  of  judge,  without  aupporting  facte,  guilty  of  contempt; 
State  Board  of  Law  Examinera  v.  Hart,  104  Minn.  113,  116  N.  W. 
214,  17  L.  R.  A.  (n.8.)  585,  suBpending  attorney  for  six  months  for 
writing  personal  letter  to  chief  justice  inpugning  intelligence  and 
integrity  of  justices  in  certain  decisions;  In  re  Dunn,  85  Neb.  623, 
124  N.  W.  127,  attorney  auspended  for  attack  upon  integrity  and 
legal  attainments  of  judge  contained  in  petition  for  rehearing;  In 
re  Egan,  24  S.  D.  330,  123  N.  W.  490,  attorney  disbarred  for  charging 
justices  of  supreme  court  with  corruption  in  newapapers  held  not 
entitled  to  readmission;  In  re  Robinson,  48  Wash.  159,  161,  92  Pac 
931,  932,  15  L.  R.  A.  (n.  s.)  525,  suspending  attorney  who  stated 
in  petition  for  rehearing  that  it  was  rumored  that  certain  of  the 
judges  would  vote  in  interest  of  controlling  political  ring;  Cobb  v. 
United  States,  172  Fed.  645,  96  C.  C.  A.  477,  attorney  suspended  for 
publishing  article  in  newspaper  charging  judge  with  being  under 
improper  influence. 

WAAt  of  Dae  Respect  Toward  Court  in  legal  papers  as  ground 
for  disbarment.    See  note,  15  L.  R.  A.  (n.  s.)  527. 

Oonrt  ifl  Jud^e  of  Offenaee  against  itself. 

Approved  in  Lamberson  v.  Superior  Court,  151  Cal.  462,  91  Pac. 
101,  11  L.  R.  A.  (n.8.)  619,  judge  is  not  disqualified  to  try  for  con- 
tempt attorney  who  has  presented  affidavit  impugning  judge's  in- 
tegrity. 

105  OaL  48&-604,  39  Pac.  24,  PEOPLE  T.  LEABT. 

Reading  by  Jororg  of  Newspapers  containing  matter  calculated 
to  prejudice  their  minds  is  ground  for  reversal. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  528,  114  Pac.  832, 
reversing  where  wife  of  juror  read  to  him  newspaper  article  stating 
that  accused  was  noted  highbinder  and  that  he  had  been  convicted 
of  murder;  State  v.  Caine,  134  Iowa,  156,  111  N.  W.  446,  reversing 
where  jurors  read  sensational  newspaper  accounts  of  trial. 

Use  by  Jurors  of  Small  Amount  of  liquor,  not  producing  intoxica^ 
tion,  is  not  ground  for  reversal. 

Approved  in  Territory  of  Hawaii  v.  Ferris,  15  Haw.  149,  reaffirming 
rule;  People  v.  Cord,  157  Cal.  571,  108  Pac.  515,  momentary  separa- 
tion of  jury  caused  by  fire  held  not  prejudicial  to  defendant. 

Misconduct  of  Jurors,  Other  Tban  Tbeir  Separation,  for  which 
verdict  may  be  set  aside.     See  note,  134  Am.  St.  Rep.  1035,  1056. 

Irresistible  ImptQse  as  Excuse  for  Grime.  See  note,  27  L.  R.  A. 
(n.  s.)   465. 

106  Cal.  504-^14,  39  Pac  16,  PEOPLE  ▼.  COLLINS. 

In  Indictment  or  Information  in  state  courts,  it  is  not  necessary 
to  negative  jurisdiction  of  federal  courts. 

Approved  in  State  v.  Tully,  31  Mont.  370,  78-  Pac.  761,  reaffirm- 
ing  rule;  Ex  parte  Homef,  154  Cal.  361,  97  Pac.  893,  complaint  for 
practicing  dentistry  without  license  need  not  negative  proviso  that 
act  does  not  affect  dentist's  rightfully  practicing  at  time  of  its 
passage;  State  v.  Buckaroo  Jack,  30  Nev.  334,  335,  96  Pac.  4^8,  un- 
necessaf}'  for  indictment  in  state  court  for  offense  committed  by  one 
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Indian  against  another  to  allege  that  offense  was  committed  off 
reservation. 

Wbevs  Venireman  Fails  to  Beq;>ond,  court  need  not  delay  trial 
ttn.til  he  can  be  produced. 

Approved  in  Stevens  v.  Union  B.  B.  Co.,  26  B.  I.  106,  58  Atl.  498, 
66  L.  B.  A.  465,  allowance  of  too  many  peremptory  challenges  not 
ground  for  reversal  where  no  prejudice  shown. 

105  Oal.  514-525,  45  Am.  St.  Bep.  87,  39  Pac  200,  ICATTIKaLT  ▼. 
PENNIE. 

Decision  upon  Former  Appeal  as  to  question  of  fact  is  not  law 
of  case. 

Approved  in  Allen  v.  Bryant,  155  Cal.  258,  100  Pac.  705,  reaffirm- 
ing  rule;  Tally  v.  Ganahl,  151  Cal.  421,  90  Pac.  1050,  where  supreme 
court,  in  deciding  case,  states  principle  of  law  necessary  to  decision, 
that  principle  becomes  law  of  case. 

Goncliisiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  344,  346. 

Broker  cannot  Becover  Oommisslon  unless  he  procured  written 
agreement  from  purchaser  or  introduced  him  to  seller. 

Approved  in  Shepherd-Teague  Co.  v.  Hermann,  12  Cal.  App.  398,  107 
Pac.  624,  broker  who  did  not  procure  binding  contract  not  entitled 
to  commission;  Mott  v.  Minor,  11  Cal.  App.  780,  781,  106  Pac.  246, 
247,  broker  must  prove  that  person  procured  by  him  made  offer  to 
purchase,  though  defendant  refused  to  sell;  Logan  V;  McMullen,  4 
Cal.  App.  156,  87  Pac.  286,  broker  cannot  call  upon  his  employer 
to  come  to  place  of  business  of  vendor  to  make  contract;  Colburn 
V.  Seymour,  32  Colo.  432,  76  Pac.  1058,  broker  must  show  that  pur- 
chaser was  not  only  willing  but  able  to  consummate  sale;  Carter  v. 
Owens,  58  Fla.  206,  50  So.  641,  evidence  held  to  show  that  supposed 
purchaser  was  not  ready  and  able  to  purchase;  Johnson  Bros.  v. 
Wright,  124  Iowa,  63,  99  N.  W.  103,  broker  not  entitled  to  commis- 
sions unless  telegram  announcing  sale  reached  owner  before  ho 
signed  contract  to  sell  to  third  person;  Watters  v.  Dancey,  23  S.  D. 
484,  139  Am.  St.  Bep.  1071,  122  N.  W.  431,  contract  to  purchase 
land  from  agent  insufficient. 

Distinguished  in  Levey  v.  Wolf,  2  Cal.  App.  495,  84  Pac.  315, 
broker  who  gave  name  of  purchaser  to  seller  entitled  to  commission 
where  offer  accepted  within  time  allowed. 

Bofusal  of  Owner  to  Consummate  Sale  does  not  entitle  broker  to 
commissions. 

IMstiuguished  in  Philbrook  t.  Moxey,  191  Mass.  35,  77  N.  E.  521, 
attorney  employed  to  effect  settlements  may  recover  value  of  services 
where   client   repudiated   contract  before  settlements  were   effected. 

Unsapported  Testimony  of  Single  Witness  as  to  conversation  with 
person   since  deceased   is  weakest  of  evidence. 

Approved  in  Austin  v.  Wilcozson,  149  Cal.  29,  84  Pac.  419,  trust 
in  personal  property  held  not  established  by  evidence  of  decedent's 
declarations. 

105  OaL  52&-568,  38  Pac.  94,  722,  28  L.  B.  A.  773,  BOBINSON  ▼. 
SOUTHEBN  PACIFIC  CO. 
Whero  Statute  can  Beasonably  be  Enforced  according  to  its  literal 
meaning,  there  is  not  room  for  construction* 
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Approved  in  Capital  City  Bank  ▼.  Hilson,  59  Fla.  220,  51  So.  855, 
contract  to  indemnify  A.  from  obligations  of  "C.  P.  Company  and 
himself  personally"  covers  only  joint  debts  of  C.  P.  Company  and  A.; 
Caster  ▼.  McClellan,  132  Iowa,  506,  109  N.  W.  1021,  refusing  to  con- 
strue  "or"  to   mean   "and." 

ImiiUed  Bepeal  of  Statateg.    See  note,  88  Am.  St.  Bep.  294. 
'     Wlio  are  Belated  by  Affinity.    See  note,  79  Am.  St.  Bep.  202. 

Miscellaneous. — Cited  in  San  Joaquin  etc.  Irr.  Co.  ▼.  Merced  Co., 
2  Cal.  App.  600,  84  Pac.  288,  right  to  collect  rates  for  water  furnished 
is  franchise  distinct  from  corporate  franchise. 

106  OaL  65a-572,  88  Pac.  081,  27  L.  B.  A.  529,  IN  BE  FLAHEBTT. 
Ordinance  Forbidding  Beating  of  Drama  in  streets,  without  per- 

miasion  from  president  of  board  of  trustees,  is  valid. 

Approved  in  In  re  Thomas,  10  Cal.  App.  377,  102  Pac.  20,  ordinance 
forbidding  public  assemblages  in  parks  or  streets  in  certain  portion 
of  city  is  valid;  Ex  parte  Luening,  3  Cal.  App.  78,  84  Pac.  446, 
county  ordinance  forbidding  carrying  of  concealed  weapons,  except 
by  permit  from  sheriff,  is  valid;  Trinity  County  v.  Mendocino  County, 
151  Cal.  286,  90  Pac.  687,  upholding  section  10  of  act  of  1872,  declaring 
that  line  to  be  run  by  surveyor,  when  it  was  run,  marked  and  defined, 
should  be  boundary  line  between  Trinity,  Humboldt  and  Mendocino 
counties;  Indianapolis  v.  Miller,  168  Ind.  291,  80  N.  E.  628,  8  L.  B.  A. 
(n.  8.)  822,  ordinance  requiring  all  theater  entrances  for  patrons  to  be 
on  public  street  and  not  on  alley  is  invalid;  Samuelson  v.  State,  116 
Tenn.  487,  115  Am.  St.  Bep.  805,  95  S.  W.  1016,  upholding  law  forbid- 
ding any  person,  other  than  agent  of  common  carrier,  to  sell  non- 
transferable tickets,  issued  and  sold  below  standard  schedule  rate; 
Pacific  States  Supply  Co.  v.  San  Francisco,  171  Fed.  733,  734,  735, 
ordinance  forbidding  blasting  in  certain  portions  of  city,  except  under 
permit  from  board  of  supervisors,  is  valid. 

Municipal  Power  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  673. 

106    OaL    572-675,    88    Pac.    973,    89   Pac.    207,    McIiATTGHLIN  Y. 
MENOTTI. 
Enrolled  Copy  of  Statate  must  prevail  over  printed  volume. 
BeaflSrmed  in  State  v.  Groves,  80  Ohio  St.  360,  88  N.  E.  1098. 

106   OaL  676-600,   88  Pac.   906,   PEOPLE  ▼.   OENTBAL  PAOIFIO 
B.  B.  OO. 

Collection  of  Taxes  not  Mere  Collection  of  debt,  but  sovereign  act 
of  state. 

Approved  in  Los  Angeles  v.  Glassell,  4  Cal.  App.  46,  87  Pac.  242, 
act  of  1880,  relating  to  collection  of  taxes,  prescribing  form  of 
.complaint,  etc.,  is  valid;  Hughes  v.  Lazard,  5  Ariz.  6,  7,  4^  Pac.  423, 
upholding  law  providing  that  judgment  for  delinquent  tax  may  be 
entered  without  service  of  summons,  on  published  notice. 

Legislation  Operating  Only  npon  Class  is  general  if  class  requires 
peculiar  legislation. 

Approved  in  Title  etc.  Bestoration  Co.  v.  Kerrigan,  150  Cal.  323, 
119  Am.  St.  Bep.  199,  88  Pac.  365,  8  L.  B.  A.  (n.  s.)  682,  upholding 
law  authorizing  proceeding  in  rem  to  quiet  title,  where  public  records 
have  been  destroyed;  Ex  parte  Elam,  6  Cal.  App.  240,  91  Pac.  814, 
statute  forbidding  waste  of  water  from  artesian  wells  is  valid;  Waite 
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▼.  Santa  Cruz,  S9  Fed.  624^  statute  authorizing  issuance  of  bonds  by 
eities  or  towns,  except  those  of  the  first  class,  is  valid. 

FranchlBe,  Roadway,  Boadbed,  Balls  and  rolling  stock  constitute 
entirety  incapable  of  division. 

Distinguished  in  Beinhart  v.  McDonald,  76  Fed.  405,  rolling  stock 
used  partly  in  state,  but  belonging  to  corporation  of  another  state,  is 
taxable. 

Railroad  Oompany  Organized  Under  State  Iawb,  which  has  sub- 
sequently received  federal  franchise,  may  be  assessed  upon  state 
franchise. 

Approved  in  Western  Union  Tel.  Go.  v.  Los  Angeles,  160  Cal.  127, 
116  Pac.  566,  state  franchise  of  corporation,  having  also  federal 
franchise,  is  taxable  under  assessment  simply  of  "franchise";  Chicago 
etc.  By.  Co.  v.  Babcock,  204  U.  S.  597,  27  Sup.  Ct.  326,  51  L.  Ed.  636, 
state  may  tax  portion  of  railroad  within  its  borders  at  its  value 
as  organic  portion  of  entire  road. 

Taxation  of  Franchise.  See  notes,  131  Am.  St.  Bep.  882;  57  L.  B.  A. 
56,  97,  105. 

Where  Railroad  'Furnished  to  State  board  of  equalization  state- 
ment of  value  of  its  franchise  and  roadway  within  state,  it  is 
estopped  to  assert  that  franchise  was  not  one  capable  of  assessment. 

Approved  in  Inland  Lumber  etc.  Co.  v.  Thompson,  11  Idaho,  516, 

114  Am.  St.  Bep.  274,  83  Pac.  935,  corporation  which  had  located 
scrip  on  public  land  estopped  to  deny  that  land  was  taxable,  because 
applications  not  yet  approved  where  lands  were  included  in  statement 
to  assessor. 

Conversations  Among  Members  of  State  board  of  equalization  are 
inadmissible  to  impeach  their  assessment. 

Approved  in  Chicago  etc.  By.  Co.  v.  Babcock,  204  U.  S.  593,  27 
Sup.  Ct.  326,  51  L.  Ed.  636,  members  of  state  board  of  equalization 
not  subject  to  cross-examination  as  to  operation  of  their  minds  in 
arriving  at  valuation  of  railroad  property. 

Jmplied  Right  to  Interest  on  Taaces  or  Assessments*  See  note,  6 
L.  B.  A.  (n.  s.)  694,  696. 

Miscellaneous. — Cited  in  People  v.  Southern  Pac.  Co.  (Cal.),  38  Pac. 
912,  decided  upon  authority  of  cited  case;  Hart  v.  Smith,  159  Ind. 
197,  96  Am.  St.  Bep.  280,  64  N.  E.  666,  58  L.  B.  A.  949,  proceedings 
of  state  board  of  tax  commissioners,  being  summary  and  largely  in- 
formal, may  be  attacked  collaterally. 

106  CaL  600-620,  38  Pac  966,  29  L.  R.  A.  811,  LEVY  ▼.  SUPERIOR 
COURT. 

Admissibility  of  Evidence  Wrongfully  Obtained.  See  note,  136 
Am.  St.  Bep.  141,  144,  149,  163. 

Admissibility  In  Evidence  Against  Accused  of  documents  or  other 
things  taken  from  him.     See  note,  59  L.  B.  A.  4^. 

Summary  Proceedings  to  Discover  or  Recover  Property.    See  note, 

115  Am.  St.  Bep.  210. 

Refusal  to  Produce  Books  or  Papers  on  Subpoena,  upon  ground 
that  they  contain  private  matter.    See  note,  29  L.  B.  A.  (n.  s.)  720. 

Right  of  Officer  to  Refuse  to  Turn  Over  corporation's  books  to 
receiver,  upon  ground  of  tendency  to  incriminate  him.  See  note,  30 
L.  B.  A.  (n.  s.)  728. 

Miscellaneous.— Cited  in  Bell  v.  District  Court,  28  Nev.  293,  113 
Am.  St.  Rep.  854,  81  Pac.  876,  1  L.  R.  A.  (n.  s.)  843,  constitutionality 
of  statute  may  be  determined  in  prohibition  proceeding. 
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105  Oal.  621-631,  45  Am.  St.  Bep.  06^  38  Ptc  041,  27  L.  B.  A.  203> 
PEOPLE  ▼.  HECHT. 

Vacancy  in  Board  of  Fnoholdora,  Oansod  by  ineligibility  or  deatb 
or  nnwillingnesB  to  act,  does  not  invalidate  election  or  organization 
of  board. 

Approved  in  Reclamation  Dist.  No.  70  v.  Sberman,  11  CaL  App.  415, 
105  Pac.  284,  assessment  for  reclamation  purposes  not  invalid  be- 
cause one  of  commissioners  interested  person;  Elitts  t.  Thornton, 
5  Cal.  App.  467,  90  Pac.  979,  validity  of  indictment  not  affected  by 
disqualification  of  certain  grand  jurors;  Coffey  v.  Superior  Court,  2 
Cal.  App.  459,  83  Pac.  582,  accusation  against  municipal  officer  under 
section  758,  Penal  Code,  may  be  presented  by  twelve  grand  jurors; 
8wedback  v.  Olson,  107  Minn.  423,  120  N.  W.  754,  four  out  of  t^re 
county  commissioners  may  act  where  remaining  commissioner  has 
failed  to  qualify. 

Acts  of  De  Facto  Officers  are  valid  and  binding  until  their  right 
to  office  has  been  judicially  determined. 

Approved  in  Matter  of  Danford,  157  Cal.  431,  108  Pac.  3(25,  alien- 
age of  judge  cannot  be  urged  on  motion  to  set  aside  his  official  acts; 
Beclamation  Dist.  No.  70  v.  Sherman,  11  C^l.  App.  416,  105  Pac.  284, 
assessment  commissioner  of  reclamation  district,  thongh  disqualified 
by  interest,  held  to  be  de  facto  officer. 

105  CaL  632-636,  39  Pac.  69,  PEOPLE  v.  AZOFF. 

Affidavit  of  Juror  cannot  bo  BecelTed  to  impeach  verdict,  except 
in  single  case  of  resort  to  chance. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  524,  114  Pac.  831, 
affidavit  of  juror  as  to  misconduct  outside  of  jury-room,  inadmissible; 
Sutton  V.  Lowry,  39  Mont.  471,  104  Pac.  547,  rejecting  affidavit  of 
one  juror  to  show  misconOiUCt  on  part  of  another  juror. 

Affidavits  of  Jurors  cannot^  Admitting  misconduct,  be  used  to  show 
that  verdict  was  not  influenced  thereby. 

Approved  in  State  v.  Strodemier,  41  Wash.  162,  111  Am.  St.  Bep. 
1012,  83  Pac.  22,  effect  of  juror's  misconduct  not  avoided  by  affidavits 
of  jurors  that  he  was  last  to  consent  to  verdict  of  guilty^ 

Statements  of  Jurors  cannot  be  Used  to  impeach  their  verdict. 

Approved  in  People  v.  Emmons,  7  Cal.  App.  701,  95  Pac.  1039,  that 
juror  had  stated,  before  being  sworn,  that  accused  was  guilty  and 
ought  to  be  punished,  not  ground  for  new  trial. 

105  Oal.  636-641,  38  Pac.  1110,  PEOPIE  ▼.  BOBBA. 

Where  Objection  to  Evidence  has  Been  Overruled,  ruling  is  ren- 
dered harmless  by  subsequent  order  striking  evidence  out. 

Reaffirmed  in  People  v.  Herges,  14  Cal.  App.  275,  111  Pac.  ©24. 

Statntory  Protection  of  Municipal  Water  Supply.  See  note,  41 
L.  R.  A.  177. 

Protection  from  Pollution  of  Source  of  municipal  water  supply. 
See  note,  11  L.  R.  A.  (n.  s.)  1166. 

Pollution  of  Watercourse  by  Stock.  See  note,  26  L.  B.  A.  (n.  s.) 
224. 

105  Cal.  641-645,  39  Pac.  29,  PEOPLE  ▼.  NAPTRALT. 

Failure  of  Magistrate  to  Inform  Accused  of  his  right  to  counsel 
IS  ground  for  setting  aside  information. 
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Approved  in  People  t.  Crowley,  13  Cal.  App.  324,  109  Pac.  494^ 
but  holding^  statute  suffieientlj  complied  with. 

105  Oal.  646-647,  38  Pac  941,  IN  BE  BATES. 
Burden  of  Sbowing  Error  is  upon  appellant. 
Reaffirmed  in  Estate  of  Bouyssou,  3  Gal.  App.  40,  94  Pae.  460. 

105  OaL  648-652,  38  Pac  ai05,  PEOPLE  ▼.  00LBX7BN. 

Unanswered  Iietter  of  Tblrd  Person  to  defendant,  found  .in  posses- 
sion of  latter  when  arrested,  is  hearsay  and  inadmissible. 

Approved  in  Sorenson  v.  United  States,  16^  Fed.  796,  94  C.  0.  A. 
181,  letter  written  by  eodefendant  to  third  person,  while  he  and  de- 
fendant were  in  jail,  and  obtained  from  possession  of  defendant's 
wife,  inadmissible  against  defendant. 

105  Oal.  652-660p  39  Pac.  33,  PEOPIJB  y.  WARD.    , 

One  Who  Simply  Trades  for  Stolen  Property  is  not  guilty  of  larceny. 

Approved  in  People  v.  Disperati,  11  Oal.  App.  481,  105  Pac.  621, 
and  People  v.  Disperati,  15  Cal.  App.  123,  113  Pac.  890,  receiver  of 
stolen  property  does  not  become  guilty  of  larceny  by  afterward  selling 
it  with  intent  to  defraud  owner. 

Stenographer's  Notes  as  Evidence,  and  right  to  read  them  to^  jury. 
See  note,  81  Am.  St.  Rep.  367.    ' 

Admissibility  in  Orlmlnal  Trial  of  Testimony  given  upon  prelimi- 
nary examination  by  witnesses  not  available  at  trial.  See  note,  25 
L.  R.  A.  (n.  s.)   8d2.      ' 

105  CaL  660-666,  39  Pac.  32,  PEOPLE  ▼.  HERTZ. 

Value  of  Stolen  Goods  Received  is  material  as  bearing  upon  guilty 
knowledge  of  accused. 

Approved  in  State  v.  Richmond,  186  Mo.  87,  84  S.  W.  884,  guilty 
knowledge  held  established  by  circumstances  of  sale;  State  v.  Pirkey, 
22  S.  D.  555,  118  N.  W.  1045,  admitting  evidence  that  property  given 
in  exchange  for  stolen  property  was  itself  stolen. 

Argumentative  Instruction  Indicating  Opinion  of  court  as  to  de- 
fendant's guilt  held  erroneous. 

Distinguished  in  Hersperger  v.  Pae.  Lumber  Co.,  4  Cal.  App.  466,  88 
Pac.  589,  general  instruction  as  to  weighing  of  testimony  held  not 
error. 

106  OaL  666-669,  39  Pac.  36,  JOHNSTON  ▼.  StTPERIOR  OOUBT. 
Where  Court  Recognizes  Publication  as  giving  notice  to  creditors, 

mandamus  will  lie  to  compel  it  to  sign  order  to  that  effect. 

Approved  in  Inglin  v.  Hoppin,  156  Cal.  490,  105  Pac.  585,  granting 
mandamus  to  compel  supervisors  to  establish  independent  reclamation 
district;  California  Pine  Box  etc.  Co.  v.  Superior  Court,  13  Cal.  App. 
70,  108  Pac.  884,  granting  mandamus  to  compel  trial  court  to  enter 
default  of  defendant,  where  it  had  set  aside  service  of  summons  after 
defendant  had  appeared  generally. 

Mandamus  as  Proper  Remedy  Against  Public  Olficers.  See  note, 
98  Am.  St.  Rep.  902. 

105  Oal.  676-680,  39  Pac.  38,  PEOPLE  ▼.  SMITH. 

Instruction  is  Presumably  Injurious  where  there  is  no  evidence  of 
hypothetical  facts  upon  which  it  is  based. 
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Approved  in  People  y.  Maughs,  149  Gal.  261,  86  Pac.  H^l,  instruc- 
tions  aa  to  pursuit  and  declination  of  further  combat|  where  there 
is  no  evidence  of  either,  are  ground  for  reversaL 

106  OaL  680-606,  39  Pac.  66,  LAHB  ▼.  HABBAUOH. 

Ckim^lnt  Which  Alleges  Injury  to  person,  character  and  property 
of  plaintiff,  shows  misjoinder. 

Approved  in  Estate  of  Goodspeed,  2  Cof.  Ptob.  161,  charges  of 
fraud  and  duress  should  be  stated  separately. 

Distinguished  in  Lanigan  v.  Neely,  4  GaL  App.  766,  89  Pac.  444, 
in  action  for  breach  of  promise  of  marriage,  seduction  may  be  pleaded 
as  element  of  punitive  damages. 

Whether  Injuries  Both  to  Person  and  Property  constitute  but  one, 
or  more  than  one,  cause  of  action.    See  note,  50  L.  B.  A.  165. 

Damages  for  Personal  Injury  to  Wife  are  community  property. 

Approved  in  Basler  v.  Sacramento  Gas  etc.  Co.,  158  Cal.  518,  111 
Pac.  531,  negligence  of  husband  is  imputed  to  wife  in  his  care. 

Wife,  Bightfnlly  Uvlng  Apart  from  Her  Husband,  may  bring  ac- 
tion alone  for  her  personal  injuries. 

Approved  in  Duncan  v.  Duncan,  6  Cal.  App.  407,  92  Pac.  311,  wife 
may  sue  alone  for  household  goods  wrongfully  sold  by  husband. 

Miscellaneous. — Cited  in  Cargnani  v.  Cargnani,  16  Cal  App.  99,  100, 
116  Pac.  307,  308,  failure  to  find  upon  material  issue  is  error  of  law 
for  which  new  trial  may  be  had. 
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106  CaL  9>32,  39  Pac.  43,  BILLS  ▼.  SILVER  KING  MINING  OO. 

Statute  of  Lfmitatioiui  cannot  be  Avoided  on  ground  of  fraud  where 
there  is  gross  laches  in  discovering  the  fraud. 

Approved  in  Lewis  v.  Duncan,  66  Kan.  308,  71  Pac.  578,  delay  of 
twenty  years  in  commencing  action  against  surety  on  guardian's  bond, 
for  maladministration  of  estate  by  guardian  was  unreasonable. 

Limitation  of  Actions  on  Obligationa  payable  on  or  after  demand. 
JSee  note,  136  Am.  St.  Bep.  4S9. 

106  Cal.  32-43,  39  Pac  63,  PEOPLE  ▼.  OLABX. 

Instractiona  must  be  Either  Contained  in  Bill  of  Exceptions  or  cer- 
tified as  required  by  law  in  order  to  be  considered  on  appeaL 

Approved  in  People  v.  Schultz,  14  Cal.  App.  110,  111  Pac.  273,  in- 
struction neither  contained  in  bill  of  exceptions  nor  indorsed  or  cer- 
tified as  required  by  section  1176,  Penal  Code,  is  no  part  of  record 
on  appeal. 

Twenty  Yean'  Imprlaonment  In  State's  Prison  for  robbery  is  not 
unusual  punishment. 

Approved  in  dissenting  opinion  in  Weems  ▼.  United  States,  217 
U.  S.  408,  30  Sup.  Ct.  565,  54  L.  Ed.  815,  note,  majority  holding  cruel 
and  unusual  punishment  is  inflicted  by  Philippine  Penal  Code  for 
falsification  by  public  official  of  public  document. 

Cruel  and  Unnsnal  Pnnislunents.    See  note,  36  L.  B.  A.  577. 

It  is  not  Necessary  That  Pr<^rty  taken  should,  in  its  entirety,  be 
property  of  person  robbed. 

Approved  in  State  y.  Ireland,  9  Idaho,  690,  75  Pac.  267,  where  title 
to  a  horse  was  alleged  to  be  in  one  person,  and  the  evidence  showed 
it  belonged  to  firm  of  which  such  person  was  a  member,  the  variance 
was  not  fatal;  State  v.  Fair,  35  Wash.  135,  102  Am.  St.  Bep.  897, 
76  Pac.  733,  where  evidence  showed  the  person  alleged  in  the  indict- 
ment to  be  the  owner  of  the  property  taken  was  member  of  a  part- 
nership to  which  it  belonged,  there  was  no  variance. 

Harmless  Error  not  Alfecting  Snbstantial  Bights  is  no  ground  for 
reversal. 

Approved  in  People  v.  Matthews  (Cal.),  58  Pac.  372,  reaffirming 
rule;  People  v.  Hutchings,  8  Cal.  App.  558,  97  Pac.  328,  applying  rule 
where  defendant,  who  was  entitled  to  surrebut  evidence  given  in 

(1115)    . 
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rebuttal,  wu  not  prejudiced  by  the  erroneous  exclusion  of  such  evi- 
dence; People  v.  Stokes,  5  Cal.  App.  213,  S&  Pac.  1000,  applying  rule 
where  the  testimony  elicited  by  questions  complained  of  as  improper 
was  of  such  a  character  as  to  be  wholly  immaterial  and  without 
weight;  Mendocino  Co.  v.  Peters,  2  Cal.  App.  28,  82  Pac.  1124,  where 
averments  of  complaint  were  insufficiently  denied,  assignments  of 
error  pertaining  to' rulings  on  such  evidence  need  not  be  considered. 

106  OaL  43-48,  89  Pac.  211,  BANK  OF  ESOONDIDO  ▼.  SUPEBIOB 
00X7BT. 

Where  DetermlnatlOB  of  Trial  Oonrt  is  based  on  conflicting  evi- 
dence, its  finding  will  not  be  reviewed. 

Approved  in  Budd  v.  Superior  Court,  14  Cal.  App.  258,  111  Pac.  629, 
applying  rule  where  there  were  conflicting  affidavits  as  to  whether 
surety  had  appeared  before  justice's  court  for  justification. 

JiiBtiflcatiou  of  SoretieB  may  be  Waived  by  failure  of  party  ex- 
cepting to  appear  at  time  set  for  justification. 

Reaffirmed  in  Budd  v.  Superior  Court,  14  Cal.  App.  258,  111  Pac. 
629. 

Oafh  of  Sureties  Attached  to  Appeal  Bond  is  prima  facie  evidence 
of  justification. 

Approved  in  Jeffries  v.  Superior  Court,  13  Cal.  App.  198,  109  Pac. 
148,  original  qualification  is  complete  justification  where  party  en- 
titled to  except  waives  his  right;  La  Dow  v.  National  Bldg.  etc.  Co., 
11  C*al.  App.  309,  104  Pac.  839,  applying  rule  where,  after  exception 
to  sureties,  one  of  them  justified  and  the  other  failed  to,  and  theri- 
upon  a  new  corporation  surety  was  presented  whose  sufficiency  was 
apparently  unquestioned;  Snyder  v.  Wooden,  11  Idaho,  156,  81  Pac. 
378,  where,  after  exception  to  sureties,  new  sureties  were  substituted 
who  did  not  in  fact  justify,  such  justification  was  waived  by  ac- 
ceptance of  new  bond. 

106  OaL  46-56v  39  Pac.  204,  PEOPLE  T.  SCHldlTT. 

Competency  of  a  Witness  to  Testify  as  to  the  sanity  of  another 
must  be  left  to  the  discretion  of  the  trial  eourt. 

Approved  in  People  v.  Overaeker,  15  Cal.  App.  630,  115  Pac  759, 
upholding  action  of  court  in  excluding  opinion  of  witness  as  to  san- 
ity of  defendant;  State  v.  Penna,  3*5  Mont.  541,  90  Pac.  790,  admis- 
sion of  testimony  of  two  newspaper  reporters  who  conversed  with 
one  accused  of  murder  for  half  an  hour  shortly  after  the  homicide 
was  clearly  unauthorized. 

If  Doubt  Arises  as  to  Sanity  of  a  defendant  during  trial,  a  jury 
must  be  impaneled  to  determine  such  issue. 

Approved  in  Marshall  v.  Territory,  2  Okl.  Cr.  145,  101  Pac.  142, 
applying  rule  in  prosecution  for  rape,  where  evidence  showed  defend- 
ant was  not  competent  to  maCke  rational  defense. 

Defense  of  Insanity  Involves  Only  the  Issue  of  defendant's  mental 
condition  at  time  of  commission  of  crime  charged. 

Approved  in  People  v.  Kirby,  15  Cal.  App.  271,  114  Pac  797,  jury 
may  consider  defendant's  insanity  at  time  of  trial  for  the  limited 
purpose  of  determining  as  to  his  prior  insanity. 

Insanity  After  Commission  of  Criminal  Act.  See  note,  38  L.  R.  A. 
588,  589. 
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Preramption  of  OQDtinnaneo  of  IiiBUiity.  See  note,  35  L.  B.  A. 
120. 

Nonexpert  Opinions  u  to  Sanitj  or  insanity.  See  note,  8S  L.  B.  A. 
733. 

106  OaL  66-62,  99  Pac  209,  BBABT  ▼.  TUCBS-MIBBOB  CO. 

Filing  of  Direction  to  Olerk  to  dismiss  action  does  not  effect  a 
dismissal  unless  judgment  of  dismissal  is  entered. 

BeafBrmed  in  Trnett  ▼.  Onderdonk  (Gal.),  50  Pac.  396. 

Distinguished  in  Miller  ▼.  Northern  Pac.  By.  Co.,  30  Mont.  292,  76 
Pac.  692,  where,  after  praecipe  is  filed  with  clerk  and  dismissal  has 
been  entered  on  register,  case  is  beyond  jurisdiction  of  court  save 
to  enter  judgment  for  costs. 

106  OaL  62-63,  39  Pac.  16,  BOXTNTBEE  ▼.  L  X.  I^  LIME  00. 

Mere  Error  in  Computation  Appearing  on  Face  of  record  may  be 
corrected  by  trial  court  without  vacating  judgment. 

Approved  in  Erickson  v.  Stockton  etc.  B.  B.  Co.,  148  Cal.  207,  82 
Pac.  961,  reaffirming  rule. 

106  OaL  64-73,  39  Pac.  216,  27  L.  R.  A.  562,  OBANE  T.  PAOIFIO 


The  Bank  Oommissioners*  Act  is  applicable  to  all  casee  of  in- 
solvency of  banking  corporations.' 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  154  Cal.  201,  97 
Pac.  310,  section  10  of  Bank  Commissioners'  Act  supersedes  the  gen- 
eral insolvency  act  so  far  as  banking  corporations  are  concerned. 

Miscellaneous. — Cited  in  Murphy  v.  Pacifie  Bank  (Cal.),  39  Pac. 
218. 

106  Oal.  73-83,  39  Pac.  40,  PEOPLE  v.  SMITH. 

Where  Two  Offenses  are  Oommltted  at  Same. Time,  so  they  constitute 
same  transaction,  evidence  of  crime  not  charged  may  be  admitted 
to  prove  crime  charged. 

Approved  m  People  v.  Manasse,  1^3  Cal.  13,  94  Pac.  94,  in  prose- 
cution for  the  murder  of  one  man,  where  evidence  of  the  contempo- 
raneous shooting  of  another  was  relevant,  it  was  not  inadmissible 
as  proving  a  crime  other  than  that  charged;  People  v.  Taylor  (Cal.), 
69  Pac.  292,  in  prosecution  for  grand  larceny  of  a  watch,  evidence 
that  a  few  minutes  after  the  taking  defendant  was  seen  with  the 
cane  of  the  person  robbed  was  properly  admitted;  People  v.  Cahill, 
11  CaL  App.  690,  106  Pac.  117,  in  prosecution  of  one  charged  with 
stealing  an  automobile,  evidence  that  gloves  left  in  machine  by 
owner  were  found  in  possession  of  defendant  when  arrested  was 
admissible. 

Admissibility  of  Evidence  of  Other  Odmes.  Bee  notes,  105  Am.  St. 
Rep.  984;  62  L.  B.  A.  308. 

A  Oonviction  may  be  had  upon  Olrctimstantial  Eyldence  where  cir- 
cumstances uphold  the  verdict. 

Approved  in  Stokes  v.  State,  71  Ark.  117,  71  S.  W.  250,  ]n  prosecu- 
tion of  one  for  killing  another  so  as  to  enjoy  closer  relations  with 
latter's  wife,  letters  from  wife  to  defendant  were  admissible  to  prove 
motive. 

Befnsal  to  Instruct  Jnry  to  Exercise  Oaution  in  accepting  expert 
evidence  is  not  error. 
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Approved  in  People  t.  Wilkins,  158  Gal.  537,  111  Pac.  615,  aphold- 
ing  refusal  to  give  instruction  admonishing  jury  "to  scrutinize  opin- 
ion evidence  or  expert  evidence  with  the  utmost  care." 

106  CaL  83-89,  99  Pac  12,  PEOPLB  ▼.  X7N  DONG. 

Where  There  is  a  Substantial  Conflict  in  the  evidence,  action  of 
trial  court  will  not  be  disturbed. 

Approved  in  State  v.  Rathbone,  8  Idaho,  172,  67  Pac.  189,  reaffirm- 
ing rule;  Showers  v.  Zanone  (Cal.  App.),  85  Pac.  858,  upholding  find- 
ings of  court  based  on  conflicting  evidence  where  there  was  evidence 
in  the  record  to  uphold  them. 

Improper  Cross-examination  of  Dofendi^t  for  purpose  of  degrad- 
ing him  is  prejudicial  error. 

Approved  in  State  v.  Bogers,  31  Mont.  8,  77  Pac.  296,  in  prosecution 
for  burglary,  questions  to  show  that  a  fishing  trip  taken  about  the 
time  of  the  burglary  was  for  purpose  of  committing  robbery  were 
improper;  State  v.  Shockley,  29  Utah,  53,  110  Am.  St.  Bep.  639,  80 
Pac.  875,  action  of  court  in  permitting  questions  concerning  the  com- 
mission of  other  crimes  by  defendant  not  connected  with  the  one 
for  which  he  was  being  tried  was  error. 

106  CaL  95-98,  39  Pac.  214,  HIHK  COMPANY  T.  FLECKNBB. 

In  Action  in  Ejectment  the  Essential  Allegations  are  the  estate 
of  plaintiif,  possession  by  defendants,  and  their  wrongful  withholding 
of  same. 

Keaffirmed  in  Victor  Power  etc.  Co.  v.  Cole,  11  Gal.  App.  500,  105 
Pac.  759,  and  McFarland  v.  Matthai,  7  Cal.  App.  600,  95  Pac.  180. 

Judgment  wlU  not  be  Beversed  for  Failure  to  find  on  material  issue 
if  omitted  finding  must  have  been  adverse  to  appellant. 

Approved  in  Oerth  v.  Gerth,  7  Cal.  App.  737,  96  Pac.  905,  in  ac- 
tion for  the  possession  of  certain  promissory  notes,  no  finding  was 
required  on  certain  issues  raised  by  answer  where  there  was  no  evi- 
dence to  sustain  it. 

Denial  of  a  Iiegal  Conclusion  Baises  no  issue  of  fact. 

Approved  in  McBae  v.  Blakeley,  3  Cal.  App.  174,  84  Pac.  681,  in 
action  to  enjoin  maintenance  of  ditch,  allegation  that  acts  com- 
plained of  were  "wrongful  and  unlawful"  was  a  statement  of  a  con- 
clusion of  law. 

Distinguished  in  Gervaise  v.  Brookins,  156  Cal.  112,  103  Pac.  333, 
where  it  appeared  from  finding  in  the  record  that  case  was  tried 
upon  theory  that  value  of  rents  and  profits  was  put  in  issue  by  the 
answer,  contrary  cannot  be  urged  on  appeal. 

106  CaL  98-103,  39  Pac  213,  EBTXaEB  ▼.  IJFE  ft  ANNUITT  ASSN. 

One  Having  Lien  on  Securities  in  Hands  of  state  treasurer  for  pay- 
ment of  amount  due  him  on  insurance  contract  can  enforce  such  lien. 

Distinguished  in  Engwicht  v.  Pacific  States  etc.  Co.,  153  Gal.  189, 
96  Pac.  9,  in  action  by  policy-holder  to  have  amount  due  him  de- 
clared lien  on  fund  in  hands  of  state  treasurer,  all  persons  interested 
in  the  distribution  of  such  fund  are  necessary  parties  to  the  action. 

Beneficiary  of  Insured  has  Lien  on  property  of  insurer  for  payment 
of  amount  of  policy. 

Keaffirmed  in  San  Francisco  Sav.  Union  v.  Long  (Cal.),  53  Pac.  911. 
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106  OaL  107-112,  39  Pac.  323,  FIELD  y.  ANDBADA. 

Administrator  may  Bring  Action  to  set  aside  conveyance  by  de- 
cedent in  order  to  recover  means  to  pay  adjudicated  claims. 

Distinguished  in  Farrell  v.  Puthoff,  13  Okl.  161,  74  Pac.  97,  in  ac- 
tion  to  recover  property  for  heirs  of  deceased,  it  was  not  error  to 
substitute  heirs  at  law  as  plaintiffs  in  lieu  of  administrator. 

Belief  from  Fraudulent  Conveyance  after  death  of  grantor.  See 
note,  135  Am.  St.  Rep.  338. 

Creditor  of  Estate  has  No  Uen  on  Its  Assets  until  his  claim  has 
been  adjudicated  and  allowed. 

Approved  in  Folsom  v.  Peru  Plow  etc.  Co.,  69  Neb.  320,  111  Am. 
St.  Bep.  537,  95  N.  W.  636,  applying  rule  in  action  by  mortgagee 
against  administrator  of  deceased  mortgagor  for  possession  of  chat- 
tels mortgaged. 

Creditor  cannot  Maintain  Action  to  Set  Aside  a  fraudulent  trans- 
fer until  his  debt  has  been  established  by  recovery  of  judgment. 

Approved  in  Lyden  v.  Spohn-Patrick  Co,,  155  C^l.   183,  100  Pac. 

•  238,  complaint  in  action  to  set  aside  transfer  of  property  by  one 

company  to  another  company,  which  merely  alleged  commencement 

of  action  against  debtor  and  attachment  of  the  property  involved, 

was  insufficient. 

106  CaL  113-129,  46  Am.  St.  Bep.  221,  38  Pac  316,  39  Pac.  437,  28  L. 
B.  A.  187,  INOBAM  V.  COLGAN. 

The  State  lias  Inherent  Power  to  Prohibit  all  things  hurtful  to  the 
comfort  and  welfare  of  society. 

Approved  in  Matter  of  Yun  Quong,  159  Gal.  512,  114  Pac.  836, 
upholding  restrictions  upon  right  to  use  opium  and  other  poisonous 
drugs  named  in  act  to  regulate  sale  and  use  of  poisons,  as  reasonable 
and  necessary. 

Money  can  be  Paid  Out  of  state  treasury  only  in  pursuance  of 
express  appropriation  made  by  law* 

Approved  in  State  v.  Eggers,  29  Nev.  484,  91  Pac.  824,  16  L.  B.  A. 
(n.  a.)  630,  act  fixing  amount  of  salary  for  chairman  of  state  indus- 
trial and  publicity  commission,  which  failed  to  prescribe  a  maximum 
expenditure  for  traveling  expenses,  was  void  so  far  as  it  authorized 
such  expenses. 

Distinguished  in  Sweeney  v.  Commonwealth,  118  Ky..919,  82  S.  W. 
641,  expenses  of  militia  when  called  into  active  service  wete  payable 
out  of  treasury  without  any  special  appropriation. 

106  Cal.  12^137,  39  Pac.  439,  SAN  FBANCI8CO  ft  FBESNO  LAND 
CO.  V.  BANBUBY. 

Penalties  to  be  Paid  on  Bedemption  of  Property  from  state  have 
nothing  to  do  with  delinquency  in  payment  of  taxes. 

Approved  in  Honeycutt  v.  Colgan,  3  Cal.  App.  355,  85  Pac.  168, 
applying  rule  in  discussing  apportionment  between  state  and  county 
of  the  graduated  penalties  or  percentages  imposed  for  delinquency 
in  redemption. 

Requirement  of  Oiving  Notice  of  Application  for  deed  applies  to 
state  as  well  as  private  purchaser. 

Approved  in  Johnson  v.  Taylor,  150  Cal.  203,  119  Am.  St.  Bep. 
181,  88  Pac.  904,  10  L.  B.  A.  (n.  s.)  818,  where  law  in  force  at  time 
of  tax  sale  required  notice  to  owner  of  application  for  deed,  but  prior 
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to  tax  deed  the  law  was  changed  dispensing  with  notice,  deed  to 
state  without  notice  passed  no  title;  Wetherbee  t.  Johnston,  10  CaL 
A  pp.  266,  101  Pac.  803,  deed  to  state  without  giving  owner  notice  to 
redeem  before  its  execution  was  void. 

106  OaL  137-139,  39  Pac.  436,  ALI^EN  ▼.  ALLEN. 

Deed  Intended  ai  Security  Made  at  Time  when  such  a  deed  passed 
legal  title  vests  absolute  title  in  grantee  when  debt  is  barred  bj 
limitations. 

Reaffirmed  in  Green  v.  Thornton,  8  Cal.  App.  166,  96  Pac.  385. 

106  Cal.  142-149,  39  Pac  599,  HENBT  ▼.  ME&OXJIBB. 

Drtay  Beyond  Prescribed  Time  in  presenting  statement  on  motion 
for  new  trial  to  judge  for  settlement  is  fatal. 

Reaffirmed  in  Hoehnan  v.  New  York  Drygoods  Co.,  8  Idaho,  73, 
67  Pac.  798,  and  Van  Why  v.  Southern  Pacific  Co.,  31  Utah,  19,  86 
Pac.  486. 

Objection  to  Settlement  must  be  Urged  at  time  of  settlement  in 
order  to  be  available  thereafter. 

Approved  in  Grubb  v.  Chase,  158  Cal.  354,  111  Pac.  91,  objection 
interposed  to  settlement  of  a  statement  on  ground  same  had  not 
been  presented  in  time  was  available  when  motion  for  new  trial 
came  on  for  hearing;  Curtin  v.  Ingle,  155  Cal.  57,  59,  99  Pac.  481, 
482,  upholding  rule  on  motion  to  dismiss  appeal  because  of  laches 
in  securing  settleftient  of  statement  on  motion  for  new  trial;  Dem- 
ham  V.  Bagley,  151  Cal.  219,  90  Pac.  544,  question  whether  require- 
ments of  law  have  been  complied  with  in  regard  to  settlement  is 
primarily  for  trial  court. 

Provision  for  Five  Days'  Notice  of  Settlement  is  only  applicable 
when  statement  is  presented  directly  to  judge. 

Reaffirmed  in  Curtin  v.  Ingle,  155  Cal.  56,  99  Pac.  481. 

106  Oal.  156-163,  39  Pac.  536,  LOS  ANOELBS  UOHTINa  CO.  T. 
LOS  ANGELES. 

Autiiority  of  Agent  to  Sign  Protest  need  not  accompany  the  pro- 
test. 

Reaffirmed  in  Sedalia  v.  Scott,  104  Mo.  App.  608,  78  S.  W.  279. 

Executors  are  Authorized  to  Sign  Protest  against  street  improve- 
ment as  "owner." 

Approved  in  Chan  v.  South  Omaha,  85  Neb.  438,  133  Am.  St.  Rep. 
670,  123  N.  W.  466,  executor  is  an  "owner"  within  meaning  of 
statute  authorizing  owners,  by  remonstrating,  to  deprive  city  of 
power  to  do  street  work  at  expense  of  real  property  within  im- 
provement district. 

Protest  may  be  Made  Against  Part  of  an  improvement. 

Distinguished  in  Stimson  v.  Hanley,  151  Cal.  381,  90  Pac.  946, 
lowest  bidder  for  entire  work  to  be  done  is  entitled  to  contract 
notwithstanding  there  are  lower  bidders  for  particular  parts  of  the 
work. 

106  CaL  167-170,  39  Pac  529,  935,  GTITIEBBBZ  T.  HBBBEIin. 

BUI  of  Exceptions  on  Appeal  must  ba  Served  on  adverse  parties. 

Approved  in  Estate  of  Toung,  149  Cal.  176,  177,  85  Pac.  146,  bill 
of  exceptioois  to  order  refusing  partial  distribution  which  was  not 
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Mrved  on  deviseeB  who  resisted  same  in  lower  court  cannot  be  con- 
sidered on  appeal. 

Mandamna  as  Proper  Bemedy  against  public  officers.  See  note, 
98  Am.  St.  Bep.  902. 

106  Oal.  173-100,  37  Pac.  630,  39  Pac.  624,  PEOPLE  T.  BOTOE. 

Mere  Depositing  of  Moneys  to  His  Personal  Account  by  officer  of 
corporation  is  not  embezzlement. 

Approved  in  State  v.  Weber,  31  Not.  395,  103  Pac.  414,  applying 
rule  in  prosecution  of  president  of  corporation  for  misappropriating 
proceeds  of  treasury  stock,  where  there  was  no  showing  he  applied 
the  money  to  his  own  use  or  refused  to  account  for  same. 

Embeszlement.    See  note,  87  Am.  St.  Bep.  41. 

One  Charged  With  Embezzlement  of  Money  as  agent  is  estopped 
from  den3ring  his  principaPs  right  to  same. 

Approved  in  People  v.  Bobertson,  6  Gal.  App.  517,  92  Pac.  499, 
deputy  assessor  accused  of  embezzling  money  irregularly  received 
in  part  payment  of  taxes  is  estopped  from  denying  he  was  agent 
of  the  county  in  the  transaction. 

Estoppel  of  Public  Officer  Charged  with  embezzlement  to  deny 
authority  to  receive  money.    See  note,  23  L.  B.  A.  (n.  s.)  76). 

Embeszlement  is  Completed  When  Trustee  fraudulently  converts 
to  his  own  use  property  of  his  cestui  que  trust. 

Approved  in  Ex  parte  Vice,  5  Cal.  App.  157,  89  Pac.  984,  crime 
of  embezzlement  by  passenger  agent  of  railroad  company  had  become 
barred  before  prisoner  was  arrested;  Oommonwealth  v.  Kelley,  125 
Ky.  253,  101  S.  W.  316,  indictment  need  not  allege  demand  for 
trust  fund  or  refusal  to  pay  over. 

106  Cal.  194-198,  39  Pac.  538,  McDEBMOT  T.  BABTON. 

Commissioners,  When  Appointed  to  Sell  mortgaged  property,  possess 
same  powers  as  sheriffs. 

Approved  in  Taylor  v.  Ellenberger  (Cal.),  65  Pac.  833,  where 
decree  of  foreclosure  directed  sale  to  be  made  by  a  commissioner, 
direction  of  order  of  sale  to  the  sheriff  was  a  harmless  irregularity. 

106  CaL  211-215,  46  Am.  St  Bep.  221,  39  Pac.  607,  PEOPLE  T. 
VEBDEOBEEN. 

Female  Under  Statutory  Age  is  Incapable  of  consenting  to  assault 
with  intent  to  commit  rape. 

Approved  in  People  v.  Babcock,  160  Cal.  540,  117  Pac.  550,  offense 
was  complete  when  accused  laid  hands  upon  such  a  female  with 
the  intention  of  committing  rape,  though  purpose  was  not  ac- 
complished; People  V.  Collins,  5  Cal.  App.  655,  91  Pac.  159,  upholding 
information  charging  assault  on  child  under  six  years  of  age;  State 
V.  Jones,  32  Mont.  447,  80  Pac.  1097,  in  information  charging  rape 
of  female  under  sixteen  years,  allegation  that  crime  was  committed 
against  her  consent  was  mere  surplusage;  Boss  y.  State,  16  Wyo. 
300,  93  Pac.  303,  applying  rule  in  prosecution  of  a  man  for  assault 
with  intent  to  commit  rape  on  child  under  six  years  of  age. 

Crime  of  Bape.    See  note,  96  Am.  St.  Bep.  789. 

106  Cal.  220-223,  39  Pac.  637,  8HAMP  ▼.  WHITE. 

Lessee  Intending  to  Exercise  Option  of  renewal  must  give  notiee 
of  election  before  expiration  of  original  term. 
U  OaL  Note»— 71 


106  Cal.  224-237    NOTES  ON  CALIFORNIA  BEPOETS.  1122 

Approved  in  Loeffler  v.  Wright,  13  Cal.  App.  229,  109  Pac.  271, 
in  action  to  have  lease  with  options  to  renew  or  purchase  declared 
valid,  and  to  recover  damages  for  withholding  possession,  complaint 
failed  to  show  plaintiff  was  in  position  to  exact  performance;  San 
Pedro  Salt  Co.  v.  Hauser  Packing  Co.,  13  Cal.  App.  3,  108  Pac. 
728,  nnder  contract  to  furnish  salt  for  one. year  with  option  to  renew, 
exercise  of  option  thirty  days  after  expiration  of  year  was  not  ef- 
fective; Wiener  v.  Graff,  7  Cal.  App.  583,  95  Pac.  168,  upon  giving 
notice  of  exercise  of  option  of  renewal,  lessee  holds  for  additional 
term  nnder  original  lease  and  not  under  the  notice;  Gray  v.  Maier 
k  Zobelien  Brewery,  2  Cal.  App.  658,  84  Pac.  282,  under  lease  expir- 
ing at  midnight  of  September  30th,  which  provided  for  renewal  at 
termination  thereof,  notice  of  exercise  of  option  to  renew  given  on 
October  1st  was  effective;  I.  Z.  L.  Carpet  Installment  House  v.  Berets, 
32  Utah,  465,  91  Pac.  282,  applying  rule  to  lease  providing  that  upon 
lessee's  election  "at  expiration  of  the  term"  lessors  would  renew. 

Holding  Over  After  Expiration  of  Lease,  without  .formally  exer- 
cising option  for  extension  or  renewal.  See  note,  29  L.  B.  A.  (n.  s.) 
175,  176.    . 

Self-serving  Declaration  Made  In  Favor  of  party  relying  on  it 
without  presence  of  other  party  ie  inadmissible. 

Approved  in  Bateheller  v.  Whittier,  12  Cal.  App.  267,  107  Pac.  143, 
statement  made  by  attorney  to  a  mortgagee  from  whom  he  was 
negotiating  loan  for  his  client  that  he  had  a  half  interest  in  the 
property   waa  inadmissible  to  prove  contingent  fee. 

106  Oal.  224-237,  89  Pac.  758»  PACIFIO  IfUTXJAL  LIFE  IKS.  OO. 
T.  FISHEE. 

Llena  for  Fumlaliing  Materlala  Belate  to  date  of  beginning  to 
furnish  them. 

Approved  in  Purser  v.  Cady  (Cal.),  49  Pac.  181,  deeds  executed 
in  pursuance  of  sale  under  judgment  foreclosing  liens  for  labor  took 
effect  by  relation  to  the  time  the  liens  attached;  Farnham  v.  Cali« 
fornia  etc.  Trust  Co.,  8  Cal.  App.  270,  96  Pac.  790,  where  work  was 
commenced  and  a  portion  of  the  materials  furnished  before  deed  of 
trust  was  executed,  liens  for  same  were  prior  to  such  deed  of  trust; 
Pacific  States  Savings  etc.  Co.  v.  Dubois,  11  Idaho,  328,  83  Pac. 
515,  where  mortgage  lien  attached  prior  to  time  laborers  commenced 
work  on  building,  lien  of  mortgage  wae  prior  to  liens  of  such  laborers. 

Distinguished  in  dissenting  opinion  in  Pacific  States  Savings  etc. 
Co.  V.  Dubois,  11  Idaho,  334,  83  Pac.  517,  majority  holding  mortgage 
lien  which  attached  prior  to  time  lien  claimants  for  labor  commenced 
work  was  prior  to  lien  of  such  laborers. 

Wliere  Only  Part  of  a  Judgnaent  is  appealed  from,  appellate  court 
will  not  review  whole  judgment. 

Approved  in  Allen  v.  Maxwell,  56  W.  Ya.  243,  49  S.  E.  249,  up- 
holding rule  where  appeal  was  taken  from  specified  part  of  decree 
set  out  in  notice. 

Court  has  Discretion  to  Allow  reasonable  attorneys'  fees  to  each 
claimant  whose   lien  is  established. 

Approved  in  Hampton  v.  Christensen  (Cal.),  84  Pac.  204  reaffirm- 
ing rule;  Pearce  v.  Albright,  12  N.  M.  210,  76  Pac.  287,  upholding 
fiading  of  court  as  to  reasonable  attorney's  fee  in  absence  of  evi- 
dence on  the  point;   Armijo  v.   Mountain  Elec.   Co.,   11   N.   M.   249, 
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250,  67  Pae.  730,  court  was  not  obliged  to  be  governed  hj  amount 
mentioned  in  complaint  or  aworn  to  by  attorneys. 

Statute  Providing  for  Forfeiture  of  Lien  by  one  who  willfully 
makes  false  claim  is  penal  in  character  and  must  be  strictly  con-, 
etrued. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
Cal.  App.  704,  113  Pac.  108,  failure  of  lien  claimant  to  offset  against 
contract  price  small  credit  for  unused  materials  was  not  fatal  to 
lien  in   absence   of   proof  of  .willful   intent. 

Effect  of  Filing  EzcesslTe  Mechanic's  Lien.  See  note,  29  L.  B.  A. 
(U.S.)    317,  318. 

Parties  Affected  by  Judgment  must  be  Served  with  notice  of  ap- 
peal therefrom. 

Approved  in  Mannix  v.  Tryon,  152  Cal.  34,  91  Pac.  984,  in  action 
against  original  contractor  and  owner  to  foreclose  mechanic's  lien, 
on  appeal  by  owner  from  judgment  decreeing  lien,  original  eon- 
tractor  was  not  adverse  party  entitled  to  notice. 

Where  No  Time  of  Payment  Is  Prescribed  by  contract,  interest 
must  be  allowed  from  time  of  commencing  action. 

Approved  in  Burnett  v.  Glas,  154  Cal.  260,  97  Pac.  427,  upholding 
allowance  of  interest  prior  .to  judgment  where  amount  due  lien 
claimant  was  fixed  by  agreement;  Grangers'  Union  v.  Ashe,  12  Cal. 
App.  759,  108  Pac.  534,  in  action  on  open  account  for  goods  sold 
and  delivered,  allowance  of  interest  on  amount  of  claim  from  date 
it  was  due  was  error;  Farnham  v.  California  etc.  Trust  Co.,  8  Cal. 
App.  273,  96  Pae.  791,  upholding  right  of  lienholders  to  interest 
from  time  of  commencing  action  to  foreclose  lien. 

Miscellaneous. — Cited  in  Pacific  Mut.  Life  Ins.  Co.  v.  Fisher 
(Cal.),  39  Pac.  762. 

106  Oal.  237-257,  39  Pac.  762,  VEBNOK  IBK.  CN>.  ▼.  LOS  ANOELE& 

Improper  Diversion  of  Water  may  be  Enjoined  without  a  showing 
of  actual  damage. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  333, 
334,  88  Pac.  981,  11  L.  B.  A.  (n.  s.)  1062,  reaffirming  rule. 

The  Law  Does  not  Olve  to  Any  Riparian  Owner  a  property  in 
the  corpus  of  the  water. 

Approved  in  Meng  v.  Coffee,  67  Neb.  504,  108  Am.  St.  Bep.  i697, 
93  N.  W.  714,  60  L.  B.  A.  910,  discuBsing  what  is  a  reasonable  use 
of  waters  of  stream  for  irrigation  purposes  by  one  of  the  owners 
riparian  thereto;  Crawford  Co.  v.  Hathaway,  67  Neb.  352,  108  Am. 
St.  Bep.  647,  93  N.  W.  790,  60  L.  B.  A.  889,  use  of  water  for  ir- 
rigation purposes  must  be  reasonable  in  view  of  equal  rights  to 
such  use  in  other  riparian  owners. 

Correlative  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.     See  note,  41  L.  B.  A.  741. 

Bights  of  City  as  Successor  of  Mexican  Pueblo  are  confined  to 
rights  of  the  pueblo  and  subsequent  confirmation  under  federal  law. 

Approved  in  Los  Angeles  v.  Hunter,  156  Cal.  608,  609,  105  Pac. 
757,  758,  city  of  Los  Angeles  has  paramount  right  to  use  water  of 
stream  upon  annexed  territory  not  within  limits  of  original  pueblo; 
Los  Angeles  v.  Los  Angeles  etc.  Milling  Co.,  152  Cal.  648,  651,  654, 
93  Pac.  870,  871,  1135,  rights  of  riparian  owners  on  Los  Angeles 
river  are  subordinate  to   rights  of  city  of  Loe  Angeles  therein 
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suGceMori  of  old  pueblo;  Fellows  t.  Los  Angeles,  151  Cal.  62,  63,  90 
Pae.  140,  city  of  Los  Angeles  is  not  exempt  from  obligation  of  its 
predecessor  in  interest  to  furnish  water  taken  from  Los  Angeles 
river  for  use  in  locality  outside  of  such  city;  Los  Angelee  Farming 
etc.  Co.  y.  Los  Angeles,  217  U.  S.  226,  30  Sup.  Ct.  456,  54  L.  Ed.  744, 
judgment  awarding  municipality,  as  successor  of  pueblo,  rights  in 
stream  paramount  to  -those  of  riparian  owners  does  not  interfere 
with  disposition  of  public  lands  by  United  States. 

Prescrlptiva  Title  to  Water.    See  note,  93  Am.  St.  Rep.  725. 

Liability  of  Water  Companies.  See  note,  81  Am.  St.  Rep.  487, 
494,  495. 

Bight  of  Prior  Approprlator  of  Water.    See  note,  30  L.  R.  A.  671. 

106  Oal.  257-286,  46  Am.  St.  Bap.  237,  39  Pac.  610,  DE  BAKEB  y. 
80UTHEBN  BT.  CO. 

Court  will  Take  Judicial  Kotioa  of  boundaries  of  city  and  relative 
situation   of  land  thereto. 

Approved  in  State  v.  Southern  Ry.  Co.,  141  N.  C.  851,  54  S.  E.  296, 
in  prosecution  for  shipping  cattle  in  violation  of  quarantine,  court 
judicially  noticed  line  fixed  as  quarantine  line  by  statute. 

Judicial  Notice  of  Localities  and  Boundaiiea.  See  note,  82  Am. 
St.  Rep.  445,  446. 

City  Alone  is  Liable  for  Damages  to  private  property  owners 
resulting  from  the  exercise  of  municipal  power. 

Approved  in  Engebretson  ▼.  Gay,  158  Cal.  29,  109  Pac.  880,  liability 
for  damage  resulting  from  raising  grade  of  street  cannot  be  im- 
posed upon   contractor   under  street   improvement   contract. 

Cwner  may  Erect  Levee  to  Protect  His  Land  froui  overflow  with- 
out incurring  liability  for  effect  on  neighboring  land. 

Reaffirmed  in  Sanguinetti  v.  Pock,  136  Oal.  472,  69  Pae.  100. 

City  has  BigM  to  Make  Needful  and  reasonable  regulations  for  the 
protection  of  its  lands. 

Approved  in  Merced  Falls  Gas  etc.  Co.  v.  Turner,  2  Oal.  App.  722, 
84  Pac.  240,  upholding  right  of  city  authorities  to  compel  electric 
lighting  company  to  clmnge  the  position  of  its  electric  lighting  poles. 

Bight  to  Deflect  Stream.    See   note,  7  L.  R.  A.  (n.  s.)    345. 

106  CaL  289-295,  39  Pac.  622,  PEOPLE  y.  JOHNSON. 

Wbere  Prosecutrix  is  Under  Age  of  consent,  evidence  of  her  repu- 
tation for  unchastity  is  not  admissible. 

Approved  in  People  v.  Wilmot  (Cal.),  72  Pac.  840,  State  v.  Ham- 
mock, 18  Idaho,  426,  110  Pac.  169,  and  State  v.  Smith,  18  a  D.  343, 
100  N.  W.  741,  all  reaffirming  rule;  Enowles  v.  State,  44  Tex.  Cr.  327, 
72  S.  W.  400,  applying  rule  where  defendant,  who  was  charged  with 
bedng  father  of  child  of  prosecutrix,  sought  to  show  another  could 
have  been  father  of  such  child. 

Evidence  of  Spedflc  Instances  to  prove  character.  See  note,  14  L. 
R.  A.  (n.  B.)  723. 

Court  has  No  Bight  to  Put  State  of  Facts  to  jury  which  would  bar 
them  from  finding  intent  to  be  other  than  as  charged. 

Approved  in  People  v.  Ferncuidez,  4  Cal.  App.  325,  87  Pae.  1115, 
applying  rule  to  instruction  that  the  uncorroborated  testimony  of 
female  on  whom  aseault  was  made,  "if  you  believe  her  testioMny  to  be 
true,  is  sufficient  to  establish  charge." 


1125  NOTES  ON  CALIFORNIA  BEPOBTa     lOe  Cal.  302-324 

When  »  Speclfle  Intent  is  an  Element  of  an  offense,  it  is  a  fact  to 
be  shown  like  any  other  fact. 

Distingpiished  in  People  v.  Jones,  160  Cal.  370,  117  Pac.  181,  in 
ease  of  murder,  proof  of  the  homicide  alone  establishee  the  crime  with 
its  necessary  ingredient  of  malice. 

106  CaL  302-320,  39  Pac.  617,  PEOPLE  ▼.  LEONARD. 

Term  of  Service  of  Grand  Jurors  continues  until  other  jurors  are 
selected  and  returned. 

Approved  in  Halsey  v.  Superior  CJourt,  152  Cal.  76,  85,  91  Pac.  990, 
993,  there  is  no  express  limitation  on  the  life  of  a  jury,  either  grand 
or  trial,  once  regularly  drawn  and  impaneled;  State  v.  District  Oourt, 
31  Monrt;.  437,  78  Pac.  772,  grand  jury  organized  for  year  1903  could 
return  valid  indictment  in  1904  though  jury  list  for  that  year  had 
been  made  and  filed  before  date  of  indictment. 

Though  Grand  Jury  be  not  Regularly  Impaneled,  it  is  not  invalid 
body  so  as  to  make  indictment  found  by  it  void. 

Approved  in  In  re  Hatch,  9  Cal.  App.  336,  337,  99  Pac.  399,  400, 
on  application  for  writ  of  prohibition,  supreme  oourt  will  not  review 
validity  of  grand  jury  which  found  indictment;  Kitts  v.  Superior 
Court,  5  Oal.  App.  469,  90  Pac.  980,  where  requisite  number  of  jurors 
regularly  summoned  were  sworn  and  impaneled,  fact  that  two  may 
not  have  been  assessed  on  last  assessment-roll  of  county  will  not 
operate  to  invalidate  indictment. 

Entries  in  Cash-book  Made  Under  Direction  of  manager  of  institu- 
tion are  prima  facie  evidence  of  cash  on  hand. 

Approved  in  Foster  v.  United  States,  178  Fed.  175,  101  0.  C.  A.  485, 
upholding  introduction  in  evidence  of  contents  of  books  in  prosecution 
for  using  mails  in  furtherance  of  scheme  to  defraud;  Busby  v.  State, 
51  Tex.  Cr.  299,  103  S.  W.  643,  applying  rule  in  prosecution  of  assist- 
ant financial  agent  of  penitentiary  for  embezzlement  of  public  funds. 

Use  of  Person's  Books  of  Account  as  evidence  upon  issues  between 
other  parties.     See  note,  53  L.  B.  A.  536. 

It  is  the  I>uty  of  the  Jury  to  consider  the  entire  charge. 

Approved  in  State  v.  Bond,  12  Idaho,  443,  86  Pac.  49,  reaffirming 
rule;  People  v.  Besold,  154  Cal.  370,  97  Pac.  874,  in  determining 
whether  law  was  properly  declared  to  jury,  court  must  consider 
charge  as  a  whole;  People  v.  G^arnett,  9  Cal.  App.  205,  98  Pac.  252, 
refusing  to  set  aside  verdict  of  guilty  because  of  too  general  state- 
ments in  vague  and  meaningless  instruction. 

Ctlme  of  Embezzlement.    See  note,  87  Am.  St.  Bep.  45,  46. 

106  OaL  320-324,  89  Pac.  605,  PEOPLE  ▼.  MILLAK. 

Averment  of  Amount  of  Money  Taken  cannot  be  rendered  more 
definite  by  averment  of  its  value. 

Approved  in  Griggs  v.  United  States,  158  Fed.  574,  85  €.  C.  A.  596, 
and  State  v.  Byan,  34  Wash.  604,  76  Pac.  93,  both  reaffirming  rule; 
People  V.  Howard,  3  Cal.  App.  38,  84  Pac.  462,  where  information 
alleged  money  taken  was  lawful  money  of  the  United  States,  it  was 
not  necessary  to  allege  it  was  gold  coin;  State  v.  Tatum,  96  Miss. 
433,  50  So.  490,  allegation  that  defendant  obtained  from  prosecutor 
six  hundred  dollars  in  money  was  sufficient. 

Verdict  Should  be  so  Construed  as  to  Qlve  It  effect  intended  by  jury. 

Approved  in  People  v.  Morley,  8  Cal.  App.  374,  97  Pac.  85,  verdict 
finding  property   named  in  information  was  burned  with  intent  to 


100  CaL  324^28    NOTES  ON  CALIFORNIA  BEPOBTa  1126 

defraud  ineuranoe  eompanj  as  charged  in  the  information,  was  suffi- 
cient; People  V.  HineSy  5  Cal.  App.  125,  89  Pac.  859,  verdict  finding 
defendant  guilty  as  charged  would  haire  )>een  sufficient  without  finding 
amount  of  property  obtained^^ 

Complaint  mnat  Allega  Knowledge  of  Falsity  of  representations 
made  by  defendant  in  obtaining  property. 

Approved  in  People  v.  Hines,  5  Cal.  App.  124,  89  Pac.  859,  uphold- 
ing information  charging  obtaining  money  under  false  pretenses 
with  intent  to  cheat  and  defraud. 

106  Oal.  324-327,  39  Pac.  604,  GBAKT  ▼.  SUPEBIOB  COUBT. 

Writ  of  Prohibition  wUl  not  Issue  to  arrest  proceedings  in  inferior 
court  if  there  be  a  plain,  speedy  and  adequate  remedy  at  law. 

Approved  in  Anglo-Oalifomian  Bank  v.  Superior  Court,  153  Cal. 
756,  96  Pac.  804,  order  directing  payment  of  money  to  receiver  of 
insolvent  bank  notwithstanding  claims  of  interveners  to  part  of  the 
funds  is  not  reviewable  in  certiorari  proceedings;  Bamberger  v.  Police 
Court,  12  Cal.  App.  154,  155,  106  Pac.  895,  upholding  action  of  superior 
court  in  refusing  to  issue  writ  to  police  court  where  judgment  sought 
was  an  ordinary  money  judgment  for  goods  sold;  Burge  v.  Justice's 
Court,  11  Cal.  App.  215,  104  Pac.  582,  superior  court  improperly  issued 
writ  of  prohibition  to  justice's  court  for  want  of  jurisdiction  because 
of  service  of  summons  out  of  county;  California  etc.  Assn.  v.  Superior 
Court,  8  Cal.  App.  713,  97  Pac.  770,  prohibition  will  not  lie  to  re- 
strain proceedings  under  order  of  court  appointing  receiver  to  pre- 
serve assets  of  corporation. 

Writ  of  Prohibition.     See  note,  111  Am.  St.  Rep.  957. 

Order  Fixing  Oompenaatlon  of  Beceiver  and  directing  it  paid  out 
of  fund  in  receiver's  hande  is  appealable. 

Approved  in  Nutter  v.  Brown,  58  W.  Va.  244,  52  S.  E.  91,  1  L.  B. 
A.  (n.  s.)  1083,  reaffirming  rule;  Title  Ins.  etc.  Co.  v.  California  Dev. 
Co.,  159  Oal.  490,  491,  493,  114  Pac.  841,  842,  orders  authorizing  issu- 
ance of  receiver's  certificates,  to  dispose  of  same  and  expend  proceeds, 
are  not  final  judgments  reviewable  on  appeal  from  such  orders;  Cana- 
dian Bank  of  Commerce  v.  Wood,  13  Idaho,  802,  93  Pac.  259,  order 
allowing  and  disallowing  claims  against  an  estate,  and  directing  re- 
ceiver to  pay  claims  allowed  and  distribute  balance  of  fund  in  his 
handA,  is  appealable;  Bennett  v.  Thorne,  36  Wash.  262,  78  Pae.  939, 
68  L.  B.  A.  113,  in  proceeding  by  receiver  to  aseess  stockholders  of 
insolvent  bank  for  benefit  of  creditors,  appeal  lies  from  decree  fixing 
amount  of  debta  and  determining  creditors'  right  to  assessment. 

106  CaL  327-328,  39  Pac.  602,  WICKEBSHAM  ▼.  CBITTENDEN. 

Majority  of  Directors  cannot  Bind  Corporation  to  uphold  wrongful 
acts  of  such  majority. 

Approved  in  dissenting  opinion  in  Kanneberg  v.  Evangelical  Creed 
C-ongregation,  146  Wis.  620,  131  N.  W.  357,  majority  holding  corpora- 
tion liable  for  fees  of  attorneys  employed  by  majority  of  its  members 
to  defend  litigation  in  which  minority  were  successful. 

Salary  Voted  by  Trustees  to  One  of  their  number  as  president  is 
unlawful. 

Approved  in  Schaffhauser  v.  Arnholt  ft  Schaefer  Brewing  Co.,  218 
Pa.  301,  67  Atl.  418,  reaffirming  rule;  McConnell  v.  Combination  Min. 
etc.  Co.,  30  Mont.  257,  258,  104  Am.  St.  Bep.  703,  76  Pac  200,  lesolu- 
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tion  of  four  directors  of  corporation  Totin^g  three  of  their  number 
salaries  and  back  pay  was  void. 

106  Oal.  882-S87,  39  Pac.  628,  BAGSDALE  ▼.  NAGLE. 

Contracts,  Consideration  for  Whlcli  has  partly  failed  or  is  partly 
illegal.     Bee  note,  117  Am.  St.  Bep.  498. 

Effect  of  Incorporation  by  Ooyenantees  on  eootraet  not  to  compete 
in  certain  basiness.     See  note,  9  L.  B.  A.  (n.  s.)  979. 

Validity* of  Agreement  in  Bestraint  of  Trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  See  note, 
24  L.  B.  A.  (n.  s.)  932. 

DlTlsibility  in  Bespect  of  Time  or  territorial  extent  of  contracts 
in  restraint  of  trade.    See  note,  24  L.  B.  A.  (n.  s.)  943. 

106  Oal.  337-342,  89  Pac  609,  HAWUESY  ▼.  OBAT  BB08.  ETC.  PAV- 
ING CO. 

Miscellaneous. — Cited  in  Hawley  y.  Gray  Bros.  etc.  Paving  Co. 
(Cal.),  48  Pac.  1114,  and  H&wley  v.  Gray  Bros.  etc.  Co.  (Oal.),  42 
Pac  457. 

106  Cal.  843-351,  39  Pac  624,  ESTATE  OF  WAX. 

Attorney  Signing  Will  as  Attesting  Witness  may  be  required  to 
testify  concerning  any  facts  connected  therewith. 

Approved  in  Estate  of  Dominici,  151  Cal.  187,  90  Pac.  451,  testimony 
of  attorney  who  drew  will,  for  purpose  of  explaining  latent  ambiguity 
as  to  identity  of  a  beneficiary^  was  not  the  disclosure  of  a  privileged 
communication. 

Distin^ished  in  Hardy  v.  Martin,  1^  Cal.  344,  345,  89  Pac.  113, 
in  action  to  set  aside  a  deed  as  fraudulent,  letters  of  attorney  who 
had  witnessed  contemporaneous  agreement  stating  terms  on  which 
deed  was  made,  though  written  long  prior  to  the  transaction,  were 
inadmissible. 

Privilege  of  Commmiicatlons  to  Attorney  during  preparation  of 
will.     See  note,  17  L.  B.  A.  (n.  s.)  110. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  88  L.  B. 
A.  727,   733. 

106  CaL  352-355,  89  Pac.  781,  WABBEN  v.  BIDDEUC 

Objection  to  Approval  and  Acc,eptanc6  of  street  work  must  first  be 
made  by  appeal  to  board  of  supervisors. 

Approved  in  Oak  Hill  Water  Co.  v.  Gillette,  13  Cal.  App.  608,  110 
Pac.  318,  order  of  court  foreclosing  lien  asserted  by  street  contractors 
will  not  be  disturbed  because  of  errors  in  levy  of  assessment  which 
could  have  been  corrected  by  appeal  to  city  council;  Bates  v. 
Hadamson,  2  Cal.  App.  577,  84  Pac.  53,  owners  who  fail  to  appeal  to 
city  council  to  correct  error  in  amount  of  street  assessment  cannot 
complain  of  such  error  in  action  to  foreclose  lien  of  assessment;  Black- 
well  V.  Coeur  D'Alene,  13  Idaho,  369,  90  Pac.  356,  property  owner 
objecting  to  assessment  by  sewer  improvement  district  must  make 
his  protest  within  the  time  designated  by  statute. 

Defects  in  Work  as  Defense  to  Assessmeiit  for  local  improvement. 
See  note,  56  L.  B.  A.  908. 
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106  Oal.  356-366,  39  Pac  794,  DZBBOTOBS  FALUBBOOK  IBB.  DIS* 
TBICT  ▼.  ABHiA. 

Decree  of  Superior  Oonrt  Approving  organizajtion  of  irrigation  dis- 
trict is  coneluBiire  against  attack  thereon. 

Reaffirmed  in  Miller  v.  Ferris  Irr.  District,  86  Fed.  701. 

"Owner"  Means  One  Having  Full  Proprietorship  over  property 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  52,  94  Pac.  237,  plain- 
tiff, in  action  to  quiet  title  to  tide  lands,  who  failed  to  show  title  in 
himself,  oouM  not  prevail;  Hyde  ▼.  Shine,  199  U.  S.  82,  25  Sup.  Ct 
760,  50  Ii.  Bd.  90,  defining  "owner"  as  used  in  aet  of  June  4,  1897, 
providing  that .  owner  of  tract  inelud'ed  in  forest  reservation  may 
relinquish  same  to  government. 

Wife  la  not  Owner  of  Community  Property  in  any  legal  sense. 

Approved  in  Estate  of  Moffitt,  153  Cal.  363,  95  Pac.  1026,  20  L.  B.  A 
(n.  s.)  207,  upholding  inheritance  tax  upon  interest  of  widow  in 
community  property  of  herself  and  husband;  Hall  v.  Johns,  17  Idaho, 
228,  105  Pac.  72,  interest  of  wife  is  so  veeted  husband  cannot  deprive 
her  of  it  by  alienation  for  that  purpose. 

Miscellaneous. — Cited  in  Blackburn  v.  Abila  (Gal.),  39  Pac.  797. 

106   Oal.    365-S72,   39   Pac.   793,    FALLBBOOK   IBB.    DISTBICT  ▼. 


Burden  of  Proving  Isauea  upon  Which  Corporation  aeks  judgment 
is  upon  the  corporation. 

Approved  in  Ahem  v.  High  Line  Irr.  Dist.,  39  Colo.  418,  89  Pac. 
965,  upholding  rule  in  special  proceeding  by  directors  of  irrigation 
district  to  have  validity  of  its  organization  and  bond  issue  determined. 

106  Oal.  373-377,  39  Pac.  797,  SHEBMAN  v.  8ANDBLL. 

Errors  in  Findings  or  Admission  of  Evidence  on  irrelevant  issues 
are  immaterial. 

Reaffirm«d  in  Collins  v.  Gray,  154  Cal.  135,  97  Pac.  144. 

Where  Evidence  on  Material  Issue  is  Oonflictlng  finding  of  trial 
court  is  conclusive  on  appellate  court. 

Apiproved  in  Wadleigh  v.  Phelpe,  149  Cal.  638,  87  Pac.  98,  refue- 
ing  to  disturb  finding  of  trial  court  on  conflicting  evidence  that  deed 
was  a  mortgage. 

Whether  the  Evidence  Is  Sufficient  to  Ohange  Oharacter  of  deed  is  a 
question  largely  for  trial  court. 

Approved  in  Fagan  v.  Lentz,  156  Cal.  686,  105  Pac.  953,  refusing 
to  disturb  finding  of  trial  court,  in  action  to  obtain  reconveyance 
of  land  deeded  by  brother  to  sister  without  consideration,  that  such 
conveyance  was  not  intended  as  a  gift;  Bollinger  v.  Bollinger,  154 
Cal.  703,  99  Pac.  200,  evidence  was  sufficient  to  establish  a  trust 
by  parol  under  conveyance  absolute  in  its  terms;  Couts  v.  Winston, 
153  Cal.  688,  96  Pac.  358,  finding  of  court  that  deed  was  in  fact 
a  mortgage  cannot  be  overthrown  merely  because  numerous  'wit- 
nesses   testified    to    the    contrary. 

Equity  wlU  Grant  Belief  Wliere  an  Advantage  has  been  taken 
through  the  influence  of  confidential  relations. 

Approved  in  Cardiff  v.  Marquis,  17  N.  D.  119,  114  N.  W.  1091, 
upholding  rule  where  daughter  conveyed  property  to  her  father 
under  oral  agreement  that  it  was  given  in  trust  for  her. 
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Absolute  Oonyeyance  cannot  be  Turned  into  trust  hj  labsequent 
oral  declarations  of  the  parties. 
Reaffirmed  in  Gaines  ▼.  Chew,  167  Fed.  636, 

106  OaL  377-881,  39  Pac.  779,  TOTTKaSB  ▼.  YOTJNOES. 

Adoption  Begolaxly  bad  Changes  Status  of  Child  and  its  relation 
to  its  natural  parents  ceases. 

Distinguished  in  Evans  v.  Evans,  154  Cal.  646,  98  Pae.  1045,  divorce 
court  did  not  lose  jurisdiction  to  modify  its  decree  as  to  custody  of 
children  by  fact  that  at  time  of  modification  an  application  for 
letters  of  guardianship  of  the  children  was  pending  in  another  county; 
MUler  V.  Higgins,  14  Cal.  App.  163,  111  Pac.  406,  jurisdiction  of 
divorce  court  to  make  order  for  custody  of  child  cannot  be  defeated 
by  removal  of  child  to  another  jurisdiction  for  the  purpose  of  there 
invoking  adoption  proceedings. 

Validity  of  Adoption  Without  Consent  of  parents.  See  note,  30 
L.  B.  A.  (n.  s.)  151. 

106  Cal.  381-386,  39  Pac.  778,  LEWIS  ▼.  BUBNa 

Evidence  of  Declarations  of  Parties  Made  contemporaneously  with 
transaction,  if  explanatory  of  same,  are  admissible  as  part  of  the 
res  gestae. 

Approved,  in  Smith  v.  Glenn  (Cal.),  62  Pac.  183,  declarations  of 
owner  of  land  at  time  he  was  having  survey  made  were  admissible 
in  action  against  his  grantee  to  abate  nuisance  consisting  of  a  fence 
on  strip  in  dispute;  Northwestern  Redwood  Co.  v.  Dicken,  13  Cal.  App. 
698,  110  Pac.  594,  fact  that  a  formal  transfer  had  not  taken  place 
at  time  declarations  were  made  would  not  extend  the  transaction 
so  as  to  make  such  declarations  admissible  under  the  rule  of  res 
gestae. 

106  Cal.  38&-392,  39  Pac.  786,  HENDERSON  ▼.  O'CONOB. 

Trust  in  Proceeds  of  Collection  by  Bank  when  insolvent.  See  note,. 
32  L.  R.  A.  717. 

106  Cal.  392-399,  39  Pac  807,  X7TT  Y.  FEET. 

Bigbt  Acquired  by  Peaceable  Possession  of  Land  and  appropriation 
of  water  dates  from  time  of  possession  and  appropriation. 

Approved  in  Evans  Ditch  Co.  v.  Lakeside  Ditch  Co.,  13  Cal.  App. 
132,  108  Pac  1032,  reaffirming  rule;  Head  v.  Hale,  38  Mont.  309, 
100  Pac.  224,  applying  rule  where  there  was  no  proof  of  contractual 
relation  between  owner  and  original  appropriator  of  the  water. 

Oaln  or  Loss  of  Title  by  Abandonment,  not  including  questions 
under  abandonment.    See  note,  135  Am.  St.  Bep.  892. 

Abandonment  or  Loss  of  Blgbts  of  Prior  Approiuriators  of  water. 
See  note,  30  L.   B.  A.   265,   267. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  675. 

106  CaL  400-409,  39  Pac  775,  EX  PABTE  1CAN8FIELD. 

Supervisors  have  the  Power  to  Beqnlre  Licenses  of  those  engaged 
in  the  business  of  selling  or  giving  away  liquor. 

Approved  in  Cuzner  v.  The  California  Club,  155  Cal.  310,  100  Pae. 
871,  20  L.  B.  A.  (n.  s.)  1095,  bona  fide  social  club  engaged  in  selling, 
serving  or  giving  away  liquors  to  its  members  is  not  within  purview 
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of  ordinance  imposing  lieense  tax  on  business  of  selling  liquor;  la 
re  Pierce,  12  Cal.  App.  326,  107  Pac.  589,  construing  general  county 
ordinance  as  imposing  lieense  tax  upon  the  business  of  selling  liquor 
and  not  upon  individual  sales. 

Violation  of  Municipal  Ordinance  Imposing  Ucenso  is  a  crime 
against    the    general    law. 

Approved  in  Ex  parte  Bagshaw,  152  Cal.  703,  93  Pac.  865,  town 
ordinance  requiring  taking  out  of  license  to  conduct  liquor  business 
is  a  "law  of  this  state"  within  meaning  of  section  435  of  the  Penal 
Code;  County  of  Plumas  v.  Wheeler,  149  Cal.  768,  87  Pac.  913,  uphold- 
ing  ordinance  requiring  payment  of  license  fee  without  making  it  ille- 
gal to^  carry  on  business  without  such  license;  In  re  Miller,  13  CaL 
App.  566,  110  Pac.  139,  under  county  ordinance  imposing  tax  on  busi- 
ness of  herding  cattle  without  denouncing  nonpayment  as  a  crime,  one 
charged  with  nonpayment  cannot  be  released  on  habeas  corpus; 
Ex  parte  Sweetman,  5  Cal.  App.  578,  579,  580,  90  Pac.  1070,  where 
conviction  was  had  for  selling  liquor  without  a  license  under  town 
ordinance  containing  void  penal  clause,  penalty  fixed  by  general 
law  was  properly  imposed. 

Power  of  Municipality  to  PnnliA  Acts  already  covered  by  statute. 
See  notes,  110  Am.  St.  Bep.   151;  17  L.  B.  A.  (n.  s.)  63. 

106  Oal.  409-419,'  38  Pac.  802,  SHENANDOAH  MINING  ETC.  00.  y. 
MOBGAN. 

Bocovary  must  be  liad,  if  at  All,  upon  Cause  of  action  alleged  in 
complaint. 

Approved  in  Eidinger  v.  Sigwart,  13  Cal.  App.  674,  110  Pac.  524, 
where  conq>laint  was  declared  upon  a  quantum  meruit  and  proof 
showed  claim  was  based  upon  an  express  contract,  variance  was 
clearly  shown;  Bailey  v.  Brown,  4  Cal.  App!  517,  88  Pac.  519,  up- 
holding nonsuit  granted  on  ground  of  variance  in  action  for  breach 
of  promise  to  marry,  where  complaint  alleged  agreement  to  marry  at 
any  time  and  proof  showed  he  agreed  to  marry  her  after  her  mother's 
death. 

106  Cal.  420-426,  39  Pac.  790,  HOLLEY  ▼.  OBANGE  OOXJNT7. 

Only  Duties  of  a  Ministerial  Character,  not  involving  the  exercise 
of  discretion,  may  be  delegated. 

Approved  in  Trinity  County  v.  Mendocino  County,  151  Cal.  285,  90 
Pac.  687,  applying  rule  to  statute  establishing  boundary  lines  of 
countiea  which  provided  for  employment  of  surveyor  to  mark  the 
line;  Moore  v.  Wilson,  84  Kan.  749,  115  Pac.  550,  duties  devolving 
on  livestock  sanitary  commissioner  could  not  be  intrusted  to  a  deputy. 

Legislature  may  Provide  for  and  Compel  local  improvements. 

Approved  in  Billings  Sugar  Co.  v.  Fish,  40  Mont.  278,  106  Pac 
573,  26  L.  B.  A.  (n.  s.)  973,  upholding  special  assessments  for  the 
construction  of  a  drainage  system  levied  on  the  land  specially  bene- 
fited. 

Charge  Imposed  by  Law  upon  Assessed  Value  of  all  property  in  a 
district  is  a  tax. 

Beaffirmed  in  Potter  v.  Santa  Barbara,  160  Cal.  555,  116  Pac. 
1103. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
164. 
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Local  Aflsessments  for  Benefits  on  Property  exempt  from  general 
taxation.    See  note,  35  L.  B.  A.  34. 

106  Gal.  427-434,  30  Pae.  805,  IN  BE  WELCH. 

Executor  cannot  Appeal  from  Final  Decree  on  ground  property  is 
improperly  distributed. 

Beaffirmed  in  In  re  Coursens'  Estate  (Cal.),  65  Pae.  967. 

Bight  to  Family  Allowance  is  Absolute  and  not  dependent  upon  a 
showing   of    necessity. 

Approved  in  In  re  Pugsley,  27  Utah,  495,  76  Pae.  562,  upholding 
right  of  widow  to  allowance  though  portion  of  real  estate  of  de- 
ceased has  been  set  aside  to  her  as  her  share. 

Widow  Does  not  Forfeit  Her  Bight  to  family  allowance  by  delay  in 
demanding  it. 

Approved  in  Estate  of  Fretwell,  154  Cal.  638,  98  Pae.  1059,  up- 
holding rule  where  allowance  was  not  asked  for  until  letters  of  ad- 
ministration had  been  granted  more  than  three  years. 

Distinguished  in  German  v.  Heath,  139  Iowa,  56,  116  N.  W.  1053, 
claim  of  wife  against  estate  of  husband  for  support  during  period 
while  he  was  insane  was  barred  by  statute  of  limitations. 

Partial  Distribution  of  an  Estate  cannot  be  had  while  in  the  hands 
of  a  special  administrator. 

Beaffirmed  in. In  re  Welch's  Estate  (Cal.),  41  Pae.  791. 

106  Oal.  434-440,  39  Pae.  788,  IN  BE  HEYDENFELDT. 

Mortgage  Debt  on  Property  Previously  Deeded  to  child  is  not  charge 
on  estate  unless  authorized  by  will. 

Approved  in  Estate  of  Wells,  7  Cal.  App.  517,  518,  94  Pae.  857, 
where  will  contained  no  direction  for  payment  of  debts  except  funeral 
expenses  and  expenses  of  last  illness,  payment  by  executor  of  note 
securing  mortgage  on  land  conveyed  by  gift  deed  to  wife  of  testator 
was  improper. 

Miscellaneous. — Cited  in  Ashton  v.  Zeila  Mining  Co.,  134  Cal.  409, 
66  Pae.  494. 

106  Oal.  441-451,  39  Pae.  853,  HEWES  ▼.  GEBMAIN  FBTJIT  00. 

Measure  of  Damages  for  Breach  of  Contract  by  buyer  is  difference 
between  contract  price  and  value  of  the  property. 

Approved  in  Welch  v.  Nichols,  41  Mont.  441,  110  Pae.  91,  estimating 
damages  where,  on  breach  by  buyer,  seller  exercised  his  option  to 
sell  the  property  as  his  own.       ' 

Measure  of  Damages  for  Breach  of  contract  to  buy  or  sell  does  not 
include  interest. 

Approved  in  Erasilnikoff  v.  Dundon,  8  Cal.  App.  412,  97  Pae.  174, 
reaffirming  rule;  Morrell  v.  San  Tomas  Drying  etc.  Co.,  13  Cal.  App. 
313,  109  Pae.  635,  interest  on  damages  sustained  by  reason  of  breach 
of  contract  to  purchase  was  not  allowable;  Ellsworth  v.  Enowles, 
8  Cal.  App.  635,  97  Pae.  692,  interest  should  not  have  been  allowed 
on  damages  for  seller's  breach   of  contract. 

Interest  on  Unliquidated  Damages.    Bee  note,  28  L.  B.  A.  (n.  s.) 
48,  49. 
Declarations  and  Acts  of  Agents.     See  note,  131  Am.  St.  Bep.  335. 
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106  OaL  461-463^  39  Fae.  766,  HALL  ▼.  KAX7FFMAK. 

Acceptance  of  Land  as  PuUic  Higliway  may  be  established  bj  evi- 
dence  of  its  user  by  public. 

Approved  in  Smith  t.  Glenn  (Cal.)y  62  Pae.  183,  evidence  was  in* 
sufficient  to  ahow  dedication  of  strip  shown  on  map  for  use  as  high- 
way. 

Road  Oommiaaion«r  is  Proper  Party  to  bring  action  for  abatement 
of  obstruction  of  highway. 

Distinguished  in  Lincoln  County  ▼.  Fish,  38  Wash.  107,  80  Pac.  435, 
actions  to  enjoin  obstruction  of  highway  should  be  brought  in  name 
of  county. 

106  Oal.  463-467,  39  Pap.  756,  ESTATE  OF  DAVI8. 

Surviving  Wife  Who  has  Relinquished  Her  Right  of  inheritance  by 
signing  articles  of  separation  cannot  succeed  to  any  portion  of  estate 
of  husband. 

Approved  in  Estate  of  Edelroan,  148  Cal.  236,  238,  113  Am.  St.  Rep. 
231,  82  Pac.  963,  where  agreement  between  husband  and  wife  to  sep- 
arate and  relinquish  property  rights  was  lived  up  to  during  wife's 
lifetime,  question  of  its  fairness  could  not  be  raised  by  husband  after 
her  death;  Estate  of  Warner,  6  Cal.  App.  364,  92  Pac.  192,  by  relin- 
quishing her  rights  as  heir,  wife  relinquished  her  right  to  a  part  of 
the  community  property;  Estate  of  O'Keeffe,  3  Cof.  Prob.  455,  456, 
construing  stipulation  signed  by  wife  in  her  divorce  proceeding,  as  not 
constituting  a  waiver  of  her  right  to  inherit. 

The  Right  to  Administer  FoUows  the  Right  to  the  personal  property. 

Approved  in  Estate  of  Crites,  155  Cal.  393,  101  Pac.  316,  granting 
letters  to  child  of  testator  taking  under  will,  in  preference  to  widow 
who  was  to  take  nothing  under  the  will;  Cooper  v.  Cooper,  43  Ind. 
App.  622,  88  N.  E.  342,  creditor  is  entitled  to  preference  over  rela- 
tive who  has  no  interest  in  estate;  Estate  of  Crockett,  4  Cof.  Prob. 
333,  sister  of  testatrix  who  is  contesting  probate  of  will  and  who 
is  sole  heir  was  entitled  to  special  letters  as  against  public  adminis- 
trator. 

Husband  and  Wife  may  Enter  into  Contract  regarding  their  prop- 
erty rights,  both  present  and  future. 

Approved  in  Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  155  CaL  719,  103 
Pac.  194,  reaffirming  rule. 

Validity  and  Effect  of  Separation  Agreements.  See  note,  83  Am. 
St.  Rep.  875,  880. 

106  Oal.  458-476,  39  Pac.  864,  PEOPLE  ▼.  GIRSOK. 

Rulings  Referred  to  but  not  Argued  in  brief  will  not  be  examined 
by  supreme  court. 

Approved  in  People  v.  Pembroke,  6  Cal.  App.  594,  92  Pac.  671,  and 
Patterson  v.  Rubenstein,  6  Cal.  App.  444,  92  Pac.  402,  both  reaffirming 
rule;  Bell  v.  Staacke,  151  Cal.  548,  91  Pac.  324,  applying  rule. where 
there  was  no  reference  in  transcript  or  brief  to  page  or  folio  of  seven 
hundred  and  twenty-three  page  transcript,  where  ruling  complained 
of  could  be  found. 

Distinguished  in  Hill  ▼.  Barner,  8  Cal.  App.  68,  96  Pae.  116,  where 
it  iras  apparent  from  necessary  examination  of  record  that  alleged 
error  was  prejudicial,  rule  did  not  preclude  considering  same. 
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Oliarge  of  Court  nmst  be  Taken  as  a  whole. 

Approved  in  Hayden  t.  Cossolidated  Min.  etc.  Co.,  3  Gal.  App.  139, 
S4:  Pac.  423,  inetructions  given  in  action  by  owner  for  injuriee  to  irri- 
gation ditch  in  possession  of  tenant  who  had  agreed  to  repair  were 
not  contradictory;  People  v.  Davis,  1  Cal.  App.  14,  81  Pac.  718,  in 
prosecution  for  burglary,  instruction  was  not  objectionable  because 
of  omitted  elements  stated  in  other  instructions. 

All  Intendmente  of  Law  are  in  Favor  of  regularity  of  proceedings 
in  court  below. 

Approved  in  dissenting  opinion  in  Sneed  v.  Marysville  Gas  etc.  Go., 
149  Gal.  711,  87  Pac.  379,  majority  holding  where  court  ruled  on 
merits  of  objection  made  immediately  after  answer,  and  no  point 
was  made  as  to  timeliness  of  objection,  such  point  was  barred. 

106  OaL  483-485,  39  Pac.  863,  SHSABMAN  t.  JOBGENSEN. 

Beceipt  of  Kotioe  Served  by  Mall  is  equivalent  to  personal  service. 

Distinguished  in  Prefumo  v.  Russell,  148  Gal.  454,  83  Pac.  811, 
where  proposed  amendments  to  bill  of  exceptions  were  served  by  mail, 
fact  that  receipt  of  same  was  acknowledged  did  not  make  the  service 
equivalent  to  a  personal  service. 

Judgment  of  Default  cannot  be  Set  Aside  upon  mere  abstract  allega- 
tion of  inadvertence. 

Approved  in  Victor  Power  etc.  Go.  v.  Gole,  11  GaL  App.  502,  105 
Pac.  760,  upholding  refusal  to  vacate  default  judgment  for  failure 
to  answer,  where  one  member  of  firm  failed  to  note  extension  of 
time  on  office  calendar  and  left  town  without  notifying  his  partner 
thereof;  Lunnun  v.  Morris,  7  Gal.  App.  715,  95  Pac.  909,  on  application 
for  relief  from  mistake  of  counsel,  character  of  mistake  must  be  as- 
certained by  court  from  facts  before  it;  People  v.  Simmons,  7  Gal. 
App.  564,  95  Pac.  49,  affidavit  on  motion  to  be  relieved  from  failure  to 
present  proposed  bill  of  exceptions  in  time  must  present  facts  show- 
ing excusable  mistake. 

Neglect  of  Counsel  as  Imputable  to  Party,  under  statute  providing 
for  relief  from  surprise  judgment.  See  note,  27  L.  B.  A.  (n.  s.) 
858. 

106  OaL  486H193,  39  Pac.  941,  McCABB  ▼.  GOODWIN. 

Patent  cannot  be  Attacked  OoUaterally  by  parties  showing  no  eolor 
of  title  in  themselves. 

Approved  in  dissenting  opinion  in  Williams  v.  San  Pedro,  153  Gal. 
52,  94  Pac.  237,  majority  holding,  in  action  to  quiet  title,  persons  not 
in  privity  with  paramount  source  of  title  were  not  precluded  from 
questioning  validity  of  certificate  of  purchase  of  state  tide  lands. 

Property  Evidenced  by  Certificate  of  purchase,  as  between  the  par- 
ties, is  an  interest  in  real  property. 

Beaffirmed  in  Albert  v.  Albert,  12  Cal.  App.  273,  107  Pac.  159. 

Designation  of  Land  on  Official  township  plat  is  determinative  of 
its  character. 

Approved  in  Fobs  v.  Johnstone,  158  Gal.  133,  110  Pac.  300,  parol 
evidence  was  inadmissible  to  prove  land  was  in  fact  swamp  land 
which  was  not  so  designated  on  approved  township  plat. 

Certificate  of  Purchase  of  Public  Land  is  prima  facie  evidence  of 
title. 
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Approved  in  Blakely  ▼.  Kingsburj,  6  Cal.  App.  713,  93  Pac.  132, 
bj  making  full  payment,  applicant  to  purchase  public  land  cannot 
prerent  a  contest  or  render  state  a  mere  trustee  of  the  legal  title; 
Miller  ▼.  Engle,  3  Cal.  App.  329,  85  Pac.  160,  the  state  is  not  pre- 
cluded from  entertaining  a  contest  because  one  of  the  applicants  paid 
in  full  at  the  time  he  made  application;  Pardee  ▼.  Schanzlin,  3  Cal. 
App.  601,  86  Pac.  814,  arguendo. 

106  OaL  493-498,  39  Pac  862,  ESTATE  OF  ROBINSON. 

Mere  Filing  of  Opposition  to  Probate  which  is  abandoned  before 
issues  of  fact  are  raised  thereon  does  not  constitute  a  "contest." 

Approved  in  Estate  of  Hite,  155  Cal.  442,  101  Pac.  445,  21  L.  B.  A. 
(n.  s.)  953,  action  of  legatee  in  filing  opposition  to  probate  and  moving 
to  strike  out  proponent's  answer  thereto  amounted  to  a  contest  by 
which  she  forfeited  her  legacy  under  will. 

Trial  by  Jnry  may  be  had  In  Oontest  after  probate,  where  probate 
had  been  granted  without  previous  contest. 

Approved  in  Estate  of  Dolbeer,  153  Cal.  659,  96  Pac  269,  one  con- 
testing a  will  after  trial  by  jury  on  issues  raised  in  probate  proceed- 
ings is  not  entitled  to  trial  by  jury. 

After  Demand  Therefor  has  Been  Denied,  right  to  jury  trial  is  not 
waived  by  going  to  trial  before  the  court. 

Approved  in  Buckley  v.  Hammond,  29  B.  I.  448,  72  Atl.  391,  up- 
holding rule  where  exception  to  court's  action  in  refusing  jury  trial 
was  reserved;  Cleveland  v.  Smith,  102  Tex.  492,  119  8.  W.  843,  in 
action  of  trespass  to  try  title,  error  of  court  in  refusing  jury  trial 
cannot  be  considered  harmless. 

Who  may  Contest  a  WUL    See  note,  130  Am.  St.  Bep.  203. 

106  Cal.  498-500,  39  Pac  859,  SAN  JOSE  IMPBOVEMENT  CO.  T. 
AUZEBAI& 

Besolntion  of  Intention  Which  Falls  to  describe  the  work  is  void. 

Approved  in  Crouse  v.  Barrows,  156  Cal.  155,  103  Pac  895,  reso- 
lution which  failed  to  specify  character  of  materials  to  be  used  in 
laying  sidewalk  and  constructing  curb  was  fatally  defective;  Pacific 
Paving  Co.  v.  Verso,  12  Gal.  App.  367,  107  Pac.  592,  assessment  levied 
for  street  work  was  void  where  limits  of  district  to  be  improved  was 
not  described  with  common  certainty  in  notice  of  intention;  Lambert 
T.  Cummings,  2  Cal.  App.  645,  84  Pac.  267,  resolution  of  intention 
declaring  street  should  be  macadamized  with  class  C  macadam,  when 
no  class  C  rock  had  been  approved  by  trustees,  was  fatally  defective. 

Miscellaneous. — Cited  in  San  Jose  Imp.  Co.  v.  De  Saisset  (Cal.),  39 
Pac.  860,  and  San  Jose  Imp.  Co.  v.  Palomares  (Cal.),  39  Pac.  860. 

106  CaL  500^05,  39  Pac.  937,  PEOPLE  ex  reL  BEASLEY  T.  SAUSA- 
LITO. 

Intention  of  Voter  must  be  Expressed  in  the  manner  prescribed  by 
law. 

Approved  in  Murphy  v.  San  Luis  Obispo  (Cal.),  48  Pac  977,  where 
ordinance  required  voter  to  write  or  print  "Yes"  or  **No"  after  propo- 
sition to  be  voted  on,  stamping  a  cross  opposite  printed  word  "Yes" 
or  "No"  invalidated  ballots;  Cross  v.  Keatbley,  119  Tenn.  579,  105  S. 
W.  857,  ballots  containing,  in  addition  to  the  matter  prescribed  by 
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ISiWf  the  word  "for"  preceding  name  of  office,  and  other  additional 
printed  matter,  were  improperly  counted. 
Marking  Official  BaUot.    See  note,  47  L.  B.  A.  814,  820,  823,  827. 

lOe  OaL  606-509,  39  Pac.  867,  DIXON  T.  OABDOZO. 

Judgments  for  or  Against  Insane  Persons.  See  note,  130  Am.  St. 
Bep.  844. 

106  Oal.  50»-614,  39  Pac.  801,  LOVEBEN  ▼.  LOVEBBN. 

OoUuslve  Agreement  Between  Parties  to  divorce  action  is  against 
public  policy  and  void. 

Approved  in  Pereira  v.  Pereira,  156  Cal.  5,  134  Am.  St.  Bep.  107, 
103  Pac.  490,  23  L.  B.  A.  (n.  s.)  880,  contract  between  husband  and 
wife  who  had  made  up  their  former  differences,  but  which  was  in- 
tended to  facilitate  dissolution  of  marriage  tie,  was  void. 

Validity  of  Contract  to  Compromise  pending  or  contemplated  divorce 
suit.    See  note,  60  L.  B.  A.  409,  417. 

Contracts,  Consideration  for  Which  has  partly  failed  or  is  partly 
illegal.    See  note,  117  Am.  St.  Bep.  524. 

106  CaL  514-640,  39  Pac  922,  SAVINGS  ft  LOAN  SOCIBTT  T.  BUB- 
NETT. 

Condnsion  of  Law  cannot  Stand  if  specific  facts  found  do  not  sup- 
port it. 

Approved  in  Emerson  y.  Yosemite  Gold  Min.  etc.  Co.,  149  Cal.  59, 
85  Pac.  125,  reaffirming  rule;  Dorris  v.  McManus,  4  Cal.  App.  153, 
87  Pac.  289,  in  suit  to  quiet  title,  where  court  found  specific  facts 
showing  ownership,  and  also  found  generally  who  was  the  owner,  the 
evidence   was  sufficient  to  support  the  specific  facts  found. 

Conclusion  of  Law  Does  not  Lose  its  character  by  reason  of  being 
placed  among  the  findings  of  fact. 

Approved  in  Lange  v.  Waters,  156  Cal.  144,  103  Pac.  890,  where 
so-called  conclusions  of  law  were  essentially  findings  of  fact,  their 
sufficiency  to  support  the  judgment  could  be  attacked  on  appeal; 
People  V.  McCue,  150  Cal.  198,  88  Pac.  900,  in  action  to  abate  ob- 
struction of  highway,  finding  of  court  that  street  was  a  public  high- 
way could  not  be  treated  as  a  conclusion  of  law;  Adams  v.  Hopkins 
(Cal.),  69  Pac.  235,  findings  (in  the  conclusions  of  law)  as  to  owner- 
ship and  that  the  action  is  barred  by  statute  of  limitations  are  to 
be  regarded  as  findings  of  ultimate  facts;  Gardner  v.  San  Gabriel 
Valley  Bank,  7  Cal.  App.  110,  93  Pac.  902,  where  question  of  owner- 
ship of  easement  in  stairway  was  determined  by  construction  of  a 
deed,  it  was  a  question  of  law  to  be  determined  from  judgment-roll 
alone;  Towle  v.  Sweeney,  2  Cal.  App.  32,  83  Pac.  75,  applying  rule 
to  finding  upon  defense  of  statute  of  limitations  set  up  in  answer. 

Taking  of  Note  for  Preexisting  Debt  is  not  payment,  unless  it  be 
so  agreed. 

Approved  in  Grangers'  Bank  of  California  v.  Shuey  (Cal.),  55  Pac. 
683,  where  bank  took  mortgage  as  security  for  an  overdraft,  and 
later  a  note  for  amount  due  on  the  draft,  such  note  was  not  given  in 
final  payment;  Menzel  v.  Primm,  6  Cal.  App.  211,  91  Pac.  757,  note 
accepted  "in  lieu  of  the  sum  of  $2,500/'  due  under  contract  of  sale 
of  mine,  was  merely  given  as  evidence  of  the  indebtedness  payable 
at  maturity. 
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Lien  for  Optional  Adyaneea  Made  und^r  deed  of  trast  without  actual 
knowledge  of  later  encumbrance  ia  superior  to  lien  of  later  encum- 
brancer. 

Approved  in  Valley  Lumber  Co.  v.  Wright j  2  Cal.  App.  291,  Si  Pac. 
59,  where  it  was  obUgatorj  upon  lender  under  deed  of  trust  on  land 
to  make  advances  for  labor  and  materials  to  be  used  in  erecting 
building;,  lien  of  such  deed  was  superior  to  mechanics'  liens  on  the 
property;  The  Seattle,  170  Fed.  288,  95  C.  C.  A.  480,  where  by  terms 
of  first  mortgage  it  was  made  optional  with  mortgagee  to  make  or 
refuse  future  advances,  advancements  made  after  date  of  junior  lien 
were  prior  thereto. 

Mortgages  to  Secure  Future  Advances.  *  See  note,  116  Am.  St.  Bep. 
692. 

Deed  Executed  to  Tnutees  to  secure  indebtedness  to  third  party 
conveys  the  title  for  the  purposes  of  the  trust. 

Disapproved  in  Sacramento  Bank  v.  Murphy,  158  Cal.  396,  115  Pac. 
235,  action  brought  to  construe  trust  deed  and  direct  its  enforcement 
is  not  subject  to  plea  of  statute  of  limitations;  Travelli  v.  Bowman, 
150  Cal.  590^  89  Pac.  348,  fact  that  debt  secured  has  outlawed  does 
not  affect  the  title  of  trustee  and  will  not  preveoi  court  from  reform- 
ing such  deed;  Brown  v.  Commonow,  17  N.  D.  88,  114  N.  W.  729,  ques- 
tioning whether  such  an  instrument  will  operate  to  transfer  the  legal 
title  to  the  trustee. 

Against  a  Fact  FroYOd  to  the  Contrary,  a  disputable  presumption 
has  no  weight. 

Approved  in  Buth  t.  Krone,  10  Cal.  App.  773,  103  Pac.  961,  and 
Keating  v.  Morrissey,  6  Cal.  App.  168,  91  Pac.  679,  both  holding  it 
was  within  exclusive  province  of  jury  to  decide  whether  evidence 
offered  was  sufficient  to  overcome  presumption  of  consideration  for 
note. 

Burden  of  Proving  Want  of  Oonaideration.  See  note,  135  Am.  St. 
Bep.  774. 

Sales  Under  Powers  in  Mortgages  and  trust  deeds.  See  note,  92  Am. 
St.  Bep.  583. 

106  OaL  541-547,  39  Pac.  931,  8ABG1SNT  v.  SABGENT. 

Court  has  Power  to  Vary  or  Modify  its  decree  in  divorce  proceedings 
as  to  care  and  custody  of  minor  children. 

Approved  in  Black  v.  Black,  149  Cal.  225,  86  Pac.  506,  because  court 
adopted  agreement  of  parties  as  to  disposition  of  children,  its  power 
to  subsequently  modify  such  decree  was  not  abridged. 

Validity  and  Effect  of  Sej^ration  Agreements.  See  note,  83  Am. 
St.  Bep.  881. 

106  CaL  654-562,  39  Pac.  944,  PEOPLE  V.  FBEDEBICKS. 

Failure  to  Benew  Motion  for  Change  of  venue,  which  has  been 
temporarily  denied  only,  is  an  abandonment  and  waiver  of  it. 

Beaffirmed  in  People  v.  Staples,  149  Cal.  412,  86  Pac.  888. 

Evidence  is  Admissible  aa  to  Pursuit  and.  capture  of  defendant  im- 
mediately after  homicide. 

Approved  in  State  v.  Spaugh,  200  Mo.  600,  98  S.  W.  63,  in  prosecu- 
tion for  murder,  evidence  that  immediately  after  the  killing  defend- 
ants armed  themselves,  fled  to  the  mountains  and  evaded  arrest,  was 
admissible. 
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Order  Denying  Challenge  to  Jnror  on  ground  of  actual  bias  will  not 
be  reviewed,  nnlees  palpable  abuse  of  discretion  is  shown. 

Approved  in  People  v.  Loper,  159  Cal.  11,  112  Pac.  722,  and  People  v. 
Maughs,  8  Cal.  App.  113,  96  Pac.  410,  both  reaffirming  rule;  People 
v.  Riggins,  159  Cal.  117,  112  Pac.  864,  inquiry  into  juror's  ability  to 
disregard  actual  bias  is  not  proper  where  the  prejudice  consisted  of 
an  opinion  that  defendant  was  guilty  of  a  murder  of  which  he  had 
been  acquitted;  Peoplo  v.  Byau,  152  Cal.  371,  92  Pac.  866,  where 
juror's  answers  as  to  his  competency  were  contradictory,  decision  of' 
trial  court  was  conclusive;  People  v.  Ruef,  14  Cal.  App.  592,  114  Pac. 
61,  the  reading  in  a  newspaper  of  evidence  given  before  grand  jury 
did  not  disqualify  juror  from  acting. 

106  OaL  662-^66,  39  Pac.  860,  IN  BE  EVANS. 

Judicial  ProceedingB  Sboold  be  so  Ooostmed  ai  to  preserve  and  pro- 
tect the  rights  and  interests  affected  thereby. 

Approved  in  Cubitt  ▼.  Cnbitt,  74  Kan.  357,  86  Pac.  477,  clerical 
error  by  which  name  of  mother  was  written  in  order  of  adoption, 
where  name  of  adopting  parent  should  have  been  written,  should  be 
disregarded. 

BAgbt  of  Adopted  Children  to  Inherit.  See  notes,  118  Am.  St.  Bep. 
686;  3  Cof.  Prob.  535. 

106  CaL  566-673,  90  Pac.  033,  HOPKINS  T.  CONTBA  COSTA  CO. 

Statements  in  One  Count  cannot  Aid  Another,  unless  they  are  ex- 
pressly referred  to  and  adopted  as  part  of  it. 

Reaffirmed  in  Cameron  v.  Ah  Suong,  8  Cal.  App.  316,  96  Pac.  1027, 
and  Schoner  v.  Allen,  25  Okl.  24,  105  Pac.  192. 

Interest  on  U&liqnidated  Damages.  See  note,  28  L.  B.  A.  (n.  s.) 
65. 

106  CaL  580-586,  SO  Pac  029,  CHEVAIiIEB  ▼.  CUMMINGS. 

Effect  of  IneolTency  Statutes  npon  Mortgage  or  sale  preferring  cred- 
itors.   See  note,.  37  L.  B.  A.  4661 

Participation  in  Fraud  of  Vendor  which  will  invalidate  transfer  for 
good  consideration  as  against  creditors.    See  note,  32  L.  B.  A.  58. 

106  CaL  580-694,  89  Pac.  086,  HOLBEOOK,  MBBRnJi  ft  STETSON 
▼.  SUPEBIOB  COXTBT. 

On  Appeal  from  Jnstice^s  Court  on  questions  of  law  and  fact, 
superior  court  has  jurisdiction  for  all  purposes. 

Approved  in  Armantage  v.  Superior  Court,  1  Cal.  App.  134,  136, 
81  Pac.  1034,  1035,  where  judgment  was  rendered  by  justice  without 
having  given  notice  of  trial,  superior  court  nevertheless  had  juris- 
diction on  appeal. 

Writ  of  Prohibition  will  not  Issne  unless  there  be  no  plain,  speedy 
and  adequate  remedy  at  law. 

Approved  in  Bamberger  v.  Police  Court,  12  Cal.  App.  155,  106 
Pac.  895,  upholding  denial  of  application  for  writ  where  judgment 
sought  in  police  court  was  ordinary  money  judgment  for  goods  sold. 

Writ  of  Beview  will  not  Lie  where  there  is  no  excess  of  juris- 
diction. 

U  Oal.  Notes— 73 
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.Approved  in  Wetzel  ▼.  Superior  Court,  8  Cal.  App.  409,  85  Pac. 
S59,  judgment  will  not  be  reversed,  on  certiorari,  for  errors  on 
rulings  oeeurring  at  the  trial. 

106  Oal.  594*602,  S9  Pac  946,  BOBDEBBE  ▼.  BEN. 

Agency  to  8^  Land  nnist  be  Proved  by  written  instrument  sub- 
scribed by  owner. 

Beaffirmed  in  Thompson  ▼.  Bums,  15  Idaho,  601,  99  Pac.  121. 

106  Cal.  602-608,  46  Am.  St.  Bep.  255,  89  Pac.  960,  COTTEB  ▼. 
UNDOBEN. 

Liability  for  Act  of  Servant  Does  not  Depend  upon  whether  or 
not  servant  was  in  general  employ  of  third  person. 

Approved  in  Stewart  v.  California  Imp.  Co.  (Cal.),  61  Pac.  281, 
city  was  liable  for  injury  to  horse  frightened  by  act  of  engineer 
In  operating  steam  roller  which  had  been  hired  by  city  from  an 
improvement  company;  Parkhurst  v.  Swift,  31  Ind.  App.  533,  68  N. 
£.  624,  elevator  company  was  liable  for  negligent  act  of  conductor 
of  elevator,  though  such  servant  was  in  general  employ  of  owner 
of  building. 

Wbidi  of  Two  or  More  Persona  is  Master  of  another  con<;eded  to 
be  ^servant  of  one.    See  note,  37  L.  B.  A.  39. 

106  Oal.  616-620,  39  Pac.  1064,  LOPTXTS  ▼.  FI8CHEB. 

Belief  from  Mistake  of  Law  as  to  Effect  of  instrument.  See  note, 
28  L.  B.  A.   (n.s.)   849,  897. 

106  Cal  623-627,  40  Pac.  12,  IJON  T.  McOLOBY. 
Expression  of  Opinion  as  Fraud.    See  note,  35  L.  B.  A.  419. 

106  OaL  628-638,  46  Am.  St.  Bep.  269,  39  Pac.  1073,  28  L.  E.  A. 
591,  PEOPLE  ▼.  BUTTON. 

Withdrawal  of  Assailant  must  be  Known  to  adversary  before  he 
can  claim  right   of  self-defense. 

Approved  in  State  v.  Shockley,  29  Utah,  39,  110  Am.  St.  Bep.  639, 
80  Pac.  869,  so  long  as  man  who  had  entered  car  for  purpose 'of 
robbery  kept  his  gun  in  his  hand,  any  statement  of  his  as  to  intent 
to  discontinue  assault  need  not  be  accepted;  dissenting  opinion  in 
State  V.  Shockley,  29  Utah,  87,  88,  80  Pac.  886,  887,  majority  holding 
statement  of  o>ne  who  had  entered  car  for  purpose  of  robbery  as  to  his 
intent  to  discontinue  assault  need  not  be  accepted  so  long  as  he 
held  his  gun  in  his  hand. 

Bi£^t  of  Self-defense  by  original  aggressor.  See  notes,  109  Aul. 
St.  Bep.  810,  822;  45  L.  B.  A.  707,  708,  712. 

106  OaL  6S&-643,  39  Pac.  1077,  PEOPLE  ▼.  J00LIN8KT. 

Surplusage  in  General  Verdict  of  Guilty  is  not  prejudicial  to  de- 
fendant  if  intent  to  convict  of  crime  charged  is  clear. 

Approved  in  Kimball  v.  Territory,  13  Ariz.  314,  115  Pac.  71, 
in  prosecution  for  obtaining  money  by  false  pretenses,  verdict  of 
guilty  "of  obtaining  money  by  false  representations  as  charged  in 
the  indictment"  was  insufficient. 

Posseesion  of  Stolen  Property  ai  Evidence  of  Qnilt.  See  note, 
101  Am.  St.  Bep.  497. 
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106  OaL  64&-661,  40  Pae.  13,  PEOPLB  T.  BEILIiT. 

On  Satisfactory  Showing  That  Witness  produced  on  preliminaiy 
nearing  is  absent  from  state  his  deposition  is  admissible  in  evidence. 

Approved  in  People  v.  Grill^  151  Cal.  599,  91  Pae.  518,  evidence 
was  sufficient  to  sustain  finding  that  witness  was  out  of  state  at 
time  of  trial;  People  v.  Edwards,  14  Cal.  App.  130,  111  Pae.  264, 
determination  of  trial  court  as  to  absence  of  witness  will  not  be 
disturbed  where  there  is  substantial  evidence  to  support  it. 

Admissibility  In  Orimlnal  Trial  of  Testimony  given  upon  pre- 
liminary examination  by  witnesses  not  available  at  trial.  See  note, 
25  L.  B.  A.  (n.  a.)  876,  881. 

106  Cal.  661-460,  40  Pac.  8,  GISELMAK  ▼.  STABB. 

Defendant's  Bight  to  Have  Action  prosecuted  by  real  party  in 
interest  is  satisfied  when  he  can  urge  any  defenses  he  could  make 
against  real  owner. 

Approved  in  Buss  v.  Tuttle,  158  Gal.  231,  110  Pac.  814,  applying 
rule  in  suit  for  damages  for  refusal  to  sell  certain  stock,  according 
to  option  to  purchase  where  plaintiif  had  assigned  his  option  to 
purchase  without  the  knowledge  of  defendant;  Tandy  v.  Walsch, 
154  Gal.  110,  97  Pac.  70,  one  making  in  his  own  name  for  benefit 
of  another  contract  to  purchase  real  estate  is  trustee  of  an  express 
trust  authorized  to  sue  for  money  paid  on  failure  of  vendor  to 
Convey;  Kettner  v.  Shippey,  8  Gal.  App.  343,  96  Pae.  9|3,  in  action 
on  note  transferred  before  suit,  for  valuable  consideration,  failure 
to  find  on  character  or  extent  of  consideration  was  immaterial; 
Simpson  v.  Miller,  7  Gal.  App.  254,  255,  94  Pac.  255,  in  action  to 
recover  property  which  had  vested  in  plaintiff's  trustee  in  bankruptcy 
prior  to  suit,  a  judgment  for  plaintiff,  if  satisfied  by  defendant, 
would  not  protect  defendant  from  further  loss  and  annoyance; 
Illinois  Gentral  By.  Go.  v.  Hicklin,  131  Ky.  630,  115  8.  W.  753,  23 
L.  B.  A.  (n.  s.)  870,  applying  rule  in  action  by  owners  of  insured 
property  against  railroad  company  for  burning  it,  where  it  was 
claimed  insurer  was  real  party  in  interest. 

To  Oonstitnte  a  Gift  Causa  Mortis,  there  must  be  an  actual  or 
symbolic  delivery  of  the  article  mentioned. 

Approved  in  Foley  v.  Harrison,  233  Mo.  545,  136  S.  W.  380,  apply- 
ing rule  where  donor  of  gift  causa  mortis  of  contents  of  safe  deposit 
box,  consisting  of  notes  and  money,  delivered  to  donee  the  keys  to  the 
box. 

SoiUciency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.     See  note,  66  L.  B.  A.  536,  537. 

Who  is  Beal  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  B.  A.  611. 

106  Cal.  660-673,  39  Pac.  1060,  30  L.  B.  A.  384,  McGUIBE  ▼.  BBOWN. 

Water  Diverted  Into  Dltchea  and  Beservolrs  is,  when  so  contained, 
personal  property  of  the  owners. 

Approved  in  Hesperia  Land  etc.  Go.  v.  Gardner,  4  Gal.  App.  358, 
88  Pac.  287,  action  by  owner  of  water  system  to  recover  for  water 
furnished  therefrom  does  not  involve  title  to  real  property. 

Method  Prescribed  in  Code  for  acquiring  right  to  use  of  waters 
of  a  stream  is  not  exclusive. 

Approved  in  Lower  Tule  Biver  Ditch  Go.  v.  Angiola  Water  Go., 
149   Gal.   499,   86   Pac.   1082,   prior   appropriator  of   water,   without 
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proceeding  under  code,  acquired  taperior  title  to  one  making  sub- 
sequent   appropriation   in   manner   provided   hy  statute. 

Apiiropriator  has  No  Title  or  Ownenhip  in  waters  of  a  stream 
before  it  reaches  his  point  of  diversion. 

Approved  in  Duckworth  ▼.  Watsonville  Water  etc.  Co.,  150  Cal. 
525,  89  Pae.  341,  grantee  of  riparian  owner  of  land  on  outlet  of  a 
lake  acquired  no  title  to  the  waters  of  the  lake. 

Bight  of  Ptior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  678. 

Approprlator  of  Water  on  Pabllc  Land  may  not  interfere  with 
rights  of  homestead  settler  after  entry  but  before  final  proof. 

Approved  in  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  70, 
easement  for  a  ditch  used  for  diverting  water  covered  by  existing 
appropriation  did  not  give  right  to  alter  or  enlarge  the  ditch;  Atkin- 
son ▼.  Washington  Irr.  Co.,  44  Waeh.  78,  120  Am.  St.  Bep.  978,  86 
Pac.  1124,  upholding  rule  where  irrigation  eompany  built  its  canal 
on  government  land  after  homestead  entry  had  been  filed  but  before 
patent  issued. 

Bight  of  Homesteader,  Before  Becelvlng  Patent,  to  recover  for 
injury  to  premises,  and  measure  of  damages  therefor.  See  note, 
17  L.  R.  A.  (n.s.)  959. 

Abandonment  or  Lon  of  Bights  of  Prior  Appropriators  of  water. 
See  note,  30  L.  B.  A.  266. 

Transfer  of  Bight  to  Use  Water  for  Irrigation.  See  note,  65  L. 
B.  A.  408.  ^   • 

106  OaL  673-682,  S9  Pac.  1071,  BANK  OF  UKIAH  ▼.  MOOBE. 

Chattel  Mortgage  Is  Valid  Between  the  Parties,  though  articles 
mortgaged  are  not  such  as  may  be  mortgaged  under  statute. 

Reaffirmed  in  McRae  v.  Lackman,  8  Cal.  App.  243,  96  Pac.  506. 

Chattel  Mortgage  Does  not  Transfer  Title  from  mortgagor  to  mort- 
gagee. 

Approved  in  Demers  v.  Graham,  36  Mont.  406,  122  Am.  St.  Rep. 
384,  93  Pac.  269,  14  L.  R.  A.  (n.s.)  431,  lien  of  chattel  mortgage 
on  cattle   does  not  extend  to  the  natural  increase  thereof. 

106  Cal.  682-689,  46  Am.  8t  Bep.  268,  39  Pae.  1078»  JAMESON  ▼• 
HA7WABD. 

Equity  will  Prevent  or  Permit  a  Merger  of  estates  as  will  best 
subserve  purposes  of  justice. 

Approved  in  Keir  v.  Keir,  155  Cal.  101,  99  Pac.  489,  reaffirming 
rule;  Chrisman  v.  Linderman,  202  Mo.  620,  119  Am.  St.  Rep.  822, 
100  S.  W.  1094,  law  will  not  force  merger  of  widow's  dower  and 
her  homestead  estate  against  interest  of  widow. 

Merger  of  Estates.    See  note,  99  Am.  St.  Rep.  155. 

Bights  of  Adverse  Occupants  Sought  to  be  partitioned  may  be  de- 
termined in  partition  suit. 

Approved  in  Adams  v.  Hopkins  (Cal.),  69  Pac.  230,*  reaffirming 
rule;  Field  v.  Leiter,  16  Wyo.  39,  125  Am.  St.  Rep.  297,  90  Pac. 
387,  partition  may  be  had  between  life  tenant  of  an  undivided  part 
and  owner  in  fee  of  other  part. 

106  OaL  690-697,  40  Pac.  18,  GOODWIN  ▼.  SCHEEBEB. 

Possession  of  Land  is  Itself  Prima  Facie  Eyidence  of  ownership. 

Approved  in  Gurnsey  v.  Antelope  Creek  etc.  Water  Co.,  6  Cal. 
App.  392,  92  Pac.  328,  applying  rule  in  action  to  restrain  defendant 
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from  interfering  with  plaintilTe  use  of  water,  where  plaintiif  had 
eBtablished  preBcriptive  right  to  such  use. 

When  Plaintiif  has  Established  Title  by  prescription,  burden  is  on 
defendant  to  show  right  to  poeseseion. 

Reaffirmed  in  Oraek  ▼.  Powelson,  3  Gal.  App.  286,  85  Fee.  130. 

Courts  cannot  Take  Judicial  Notics  of  exact  location  of  boundarj 
lines  of  land. 

Approred  in  Hill  v.  Bamer,  8  Gal.  App.  64,  96  Pac.  114,  applying 
rule  in  suit  to  quiet  title  where  land  claimed  was  obtained  by  sherifTs 
deed  wherein  a  portion  of  the  land  was  reserved. 

Judicial  Notice  of  Localitiss  and  Boundaries*  See  note,  82  Am. 
St  Bep.  440. 


NOTES 

ONTHX 


CALIFORNIA   REPORTS 


OASES  IN  107  CALIFORNIA. 


107  OaL  1-8,  40  Pac.  15,  28  L.  S.  A.  414,  IN  BE  OOICASSZ. 

Section  1300  of  OItU  Code  Only  Applies  to  will  executed  by  woman 
unmarried  at  time  of  its  execution. 

Approved  in  Hibberd  y.  Trask,  160  Ind.  504,  67  N.  E.  1^0,  statute 
providing  that,  after  making  of  will  bj  unmarried  woman,  if  she 
•hall  remarry,  will  is  revoked,  does  not  apply  where  married  woman 
makes  will,  and ^  then  is  divorced,  and  later  remarries. 

Effect  of  Subeeqneiit  Marriage,  Followed  by  birth  of  child,  to 
revoke  woman's  will.    See  note,  5  L.  B.  A.  (n.  s.)   1085. 

Effect  of  Section  1292  of  Civil  Code  and  section  1970  of  Code  of 
Civil  Procedure  is  to  do  away  with  doctrine  of  implied  revocation. 

Approved  in  Jones'  Estate,  211  Pa.  886,  107  Am.  St.  Bep.  581, 
60  Atl.  923,  69  L.  B.  A.  940,  bequest  "to  my  wife"  is  not  revoked 
by  her  subsequently  obtaining  absolute  divorce  at  her  own  instance 
from  testator. 

Distinguished  in  Hoy  v.  Hoy,  93  Miss.  753,  136  AnL  St.  Bep.  548, 
48  So.  904,  implied  revocations  of  wills  are  still  possible  in  Mississippi, 
in  spite  of  statutes  on  subject  of  revocation. 

Implied  Eevocation  of  Will  from  change  in  condition  and  cir- 
cnmstancee  of  testator  other  than  marriage  or  birth  of  issue.  See 
note,  130  Am.  St.  Bep.  630,  632. 

Wliether  Tenns  <Kniild,"  ''Ohildren,**  "issue/'  etc.,  in  statutes  of 
distribution  include  adopted  children.  See  note,  80  L.  B.  A.  (n.  s.) 
917. 

107  Oal.  8-26,  48  Am.  St.  Bep.  98,  40  Pac.  29,  PAULT  ▼.  PAULY. 

If  Bank  Fumiahed  Moneys,  so  far  as  same  were  applied  to  proper 
use  of  recipient,  they  may  be  recovered  by  bank's  receiver,  to  extent 
to  which  they  were  not  repaid. 

Approved  in  Laidlaw  v.  Pacific  Bank  (Cal.),  67  Pac.  899,  where 
debt  of  bank's  creditor  is  for  money  expended  for  its  benefit  and 
at  its  request,  in  action  to  recover  same  it  cannot  plead  ultra  vires. 

Althongli  Notes  Executed  by  Secretary  of  cable  company  without 
proper  authority  are  not  evidence  of  liability  of  express  contract 
appearing  on  face,  yet  if  money  was  received  and  applied  to  proper 
use  of  company,  notes  are  admissible  for  purpose  of  showing  that 
money  represented  by  them  was   furnished. 
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Approved  in  Union  Nat.  Bank  of  Eansai  Citj  y.  Lyons,  220  Mo. 
506,  119  S.  W.  548,  where  bank  had  full  power  to  borrow  money, 
and  cashier  borrowed  money,  which  was  deposited  to  bank's  credit 
and  used  in  ordinary  course  of  business,  fact  that  note  was  unen- 
forceable because  executed  by  cashier  without  written  authority 
from  directors,  as  required  by  statute,  did  not  prevent  recovery  in 
action  for  money  received. 

Implied  Power  of  Corporatioiui  to  Borrow  Money  and  give  evidence 
of  indebtedness  and  security  therefor.    See  note,  11  Am.  St.  Bep.  325. 

Books  of  Bank  are  Properly  AdmiiBible  as  prima  facie  evidence  of 
way  accounts  stood  at  date  of  last  balance. 

Approved  in  Blinn  Lumber  Go.  v.  McArthur,  150  Cal.  614,  89  Pa«. 
438,  books  of  bank  are  admissible  to  show  state  of  account  of 
one  of  its  customers. 

Use  of  Penon's  BWika  of  Account  ai  ETidemc*  upon  issues  be- 
tween other  parties.    See  note,  53  L.  B.  A.  520. 

Party*!  Booka  of  Account  as  Evidence  in  own  favor.  See  note, 
52  L.  B.  A.  603. 

Declarations  and  Acts  of  Ag«nts.    See  note,  131  Am.  St.  Bep.  331. 

Effect  of  Betalning  Statement  of  Account  to  render  it  an  account 
stated.    See  note,  29  L.  B.  A.  (n.  s.)  339. 

Contracts  Bstwesn  Corporations  Having  Common  directors  or 
officers.    See  note,  33  L.  B.  A.  766. 

107  Cal.  27-32,  40  Pac.  22,  HOBCAN  ▼.  ZANETTA. 

Lien  of  Chattel  Mortgage  on  Growing  Crop  continues  only  as  long 
as  same  remains  on  land  of  mortgagor. 

Approved  in  Gates  v.  Tom  Suong,  3  Cal.  App.  446,  85  Pac.  663, 
under  leaae  of  orchard  giving  leeeor  rigJit  to  remove  and  sell  crop  and 
pay  rent  from  proceeds,  delivering  remainder  to  lessee,  lien  ceased 
upon  removal  and  sale  of  crop,  under  authority  of  lease;  Brande  v. 
Babcock  Hardware  Co.,  35  Mont.  261,  119  Am.  St.  Bep.  858,  68  Pac 
951,  if  mortgaged  grain  has  been  removed  from  mortgagor's  land, 
buyer  may  preaume  that  mortgage  lien  has  been  extinguished. 

107  Csi.  33-36,  40  Pac.  20,  BANDALL  V.  DUFF. 

Subrogation  is  Allowed  in  Equity  where  one  has  paid  debt  which 
somcpone  else  should  have  paid. 

Approved  in  dissenting  opinion  in  Austin  v.  Pulechen  (Oil.),  42 
Pac.  307,  majority  holding  where  plaintiff,  in  poesession  of  land  under 
recorded  contract  of  sale,  agreed  to  sell  in  consideration  that  vendee 
discharge  vendor's  lien  and  give  his  notes  for  balance,  and  vendee 
borrowed  money,  giving  mortgage  on  land  therefor,  and  such  money 
was  paid  to  holder  of  first  lien,  vrho  conveyed  dLrectly  to  vendoe, 
mortgage  must  be  postponed  to  plaintiff's  lien. 

Distinguis'hed  in  Carstenbxook  v.  Wedderien,  7  Cal.  App.  469,  470, 
04  Pac.  374,  w'here  reepondents  attached  property  secured  by  chattel 
mortgage,  and  were  compelled  to  pay  mortgage  debt,  and  mortgagee 
thioreupon  released  mortgage,  their  exclusive  remedy  is  for  reimburse- 
ment, under  Civil  Code,  section  2970. 

Party  to  Whom  Subrogation  is  Allowed  will  not  be  permitted  to 
make  speculation  out  of  it. 
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ApproT0d  in  Pboeniz  Ins.  Co.  ▼.  Paeifie  Lumber  Co.,  1  Oal.  App.  159, 
81  Pac.  976|  where  fire  insurance  company  receives  assignment  of  loss 
resulting  from  negligence,  action  is  barred  by  section  339  of  Code  of 
Civil  Procedure  if  not  brought  within  two  years. 

Judgment  Entered  in  Oonrt  Be}ow  under  direction  of  appellate 
court,  upon  former  appeal,  is  appealable. 

Reaffirmed  in  Lambert  v.  Bates,  148  Oal.  148,  82  Pae.  768. 

107  Oal.  42-40,  48  Am.  St.  Bep.  110,  40  Pac.  24,  EIOHHOFF  ▼.  EICH- 
HOFF. 

It  is  Presumed,  in  Support  of  court's  aotion,  that  proper  service  on 
.defendant  was  shown  to  it,  although  it  has  preserved  no  record  there- 
of. 

Approved  in  Seaboard  National  Bank  ▼.  Ackerman,  16  Cal.  App.  59, 
116  Pac.  93,  following  rule;  Segerstrom  ▼.  Scott,  16  Gal.  App.  261,  116 
Pac.  692,  extrajudicial  statement  of  counsel  for  appellant  that 
amended  answer  was  filed  without  permiseaon  to  file  it  cannot  be 
considered  as  against  presumptions  in  fiavor  of  judgment;  Welsh  v. 
Koch,  4  OaL  App.  580,  88  Pac.  608,  in  attack  on  judgment  on  ground 
of  fraud  for  want  of  jurisdiction  of  nonresident  defendants,  presump- 
tion that  they  were  duly  summoned  must  be  overcome  by  eztrinsio 
showing  to  contrary. 

Belief  In  Equity  Against  Judgments  and  decrees.  See  note,  103 
Am.  St.  Bep.  95. 

107  OaL  49-64,  40  Pac.  21,  886,  FALENEB  V.  HENDY. 

Unqualified  Beversal  of  Judgment  has  effect  to  remand  cause  for 
new  trial. 

Approved  in  Glassell  v.  Hansen,  149  OaL  514,  87  Pac.  201,  where 
issues  were  joined  as  to  whether  kind  in  controversy  was  formed  by 
accretions  from  mainland  or  island,  and  upon  former  appeal  law  was 
properly  declared,  but  judgment  was  reversed  in  general  terms,  issues 
must  be  tried  anew;  Biley  v.  Loma  Vista  BancJi  Oo.,  5  Oal.  App.  26, 
89  Pae.  850,  reversal  of  order  denying  new  trial,  on  ground  tbat  find- 
ings were  not  justified  by  evidence  has  effect  to  award  new  trial. 

Disapproved  in  State  v.  District  Oonrt,  40  Mont  212,  105  Pac.  723, 
where  cause  reversed  without  any  specific  direction,  district  court  is 
vested  with  legal  discretion  to  take  enich  action  not  inconsistent  with 
order  as  seems  proper,  and  mandamus  does  not  lie  to  compel  dismissal 
of  action  after  remand  without  any  specific  directions  either  to  retry 
or  dismiss. 

Section  939  of  Oode  of  OlYil  Procedure  provides  that  exception  to 
decision  or  judgment,  that  it  is  not  supported  by  evideuce,  may  be 
reyjiewed  on  appeal  from  judgment,  if  appeal  is  taken  within  sixty 
days  after  rendition  of  judgment. 

Approved  in  Bickey  Land  etc  Oo.  v.  Glader,  153  Oal.  180,  94  Pac. 
769,  though  appeal  from  judgment  of  dismissal  was  taken  after  lapse 
of  more  than  sixty  days,  such  judgment  may  be  reviewed. 

Proof  of  Presentation  of  Olalm  is  not  essential  to  validity  of  judg- 
ment. 

Distinguished  in  Clayton  v.  Dinivoodey,  33  Utah,  264,  93  Pac.  727, 
defense  that  claim  is  barred  by  statute  of  limitations  cannot  be 
waived  by  executor. 
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107  Oal.  65-67,  40  Pae.  46,  FIB8T  If  AT.  BANS  OF  BBIDaEPOBT 
▼.  PEBBI8  IBB.  DIST. 

Anigiiee  of  Siuii  Duo,  PurchMing  in  good  faith  and  for  ▼alue,  takeo 
aMign.m«]it  freo  from  latent  equities  of  third  person  of  whieh  he  had 
no  notice. 

Approved  in  Beardon  v.  Oockrell,  54  Wash.  402,  108  Pae.  458,  as- 
signee of  mortgage  note,  after  maturity,  is  not,  in  absence  of  notice, 
charged  with  equities  subsisting  between  maker  and  intermediate 
indarser. 

Distinguished  in  American  Bridge  Co.  of  New  York  ▼.  Boston,  202 
Mass.  377,  88  N.  E.  1090,  assignee  of  architect's  certificates  for  money 
due  for  work  done  by  aaeignor  under  building  contracts  with  city 
took  them  subject  to  city's  right  to  recoup  for  damages  from  possible 
breach  by  assignor  of  his  contracts. 

107  OaL  67>78,  40  Pae.  42,  HOWE  ▼.  JOHNSON. 

Where  Alleged  Sale  of  Personal  Property  is  not  accompanied  by 
immediate  delivery,  sale  is  conclusively  presumed  to  be  fraudulent  as 
against  attaching  creditor. 

Approved  in  Kennedy  ▼.  Conroy  (Cal.)»  ^^  P^^  796,  where  step- 
father delivered  to  stepson,  living  with  him,  lease  of  his  ranch,  re- 
serving two  rooms  in  house  for  himself,  and  at  same  time  gave  him, 
for  value,  bill  of  sale  of  cattle  on  ranch,  and  lease  was  never  recorded, 
and  they  lived  together  same  as  before,  bill  of  sale  was  voidi  under 
section  3440  of  Civil  Code. 

107  OaL  78-83,  40  Pae.  33,  EX  PABTE  TYT.EB, 

When  Attorney  is  Charged  With  Violation  of  his  profeseional  obli- 
gations, it  is  no  defense  to  proceeding  for  disbarment  that  same 
transaction  may  render  him  liable  to  criminal  prosecution. 

Approved  in  Matter  of  Danford,  157  Cal.  428,  108  Pae.  324,  although 
accusation  for  disbarment  also  states  facts  for  which  crime  of  obtain- 
ing money  by  false  pretenses  might  be  punished,  yet  proceeding  for 
disbarment  on  ground  assigned  is  not  tbereby  precluded,  in  advance 
of  termination  of  criminal  prosecution  for  such  oifense. 

Disbarment  for  Criminal  Acts  prior  to  conviction  therefor.  See 
note,  114  Am.  St.  Bep.  843. 

Court  Being  Authorized  to  Entertain  Charges  againat  attorney  for 
violating  his  professional  duties,  irrespective  of  any  civil  or  criminal 
proceedings  against  him,  bar  of  statute  of  limitations  is  immaterial. 

Approved  in  Matter  of  Danford,  157  Cal.  431,  108  Pae.  324,  in  dis- 
barment proceedings,  findings  of  fact  and  conclusions  of  law  are  un> 
necessary;  In  re  Smith,  73  Kan.  750,  85  Pae.  586,  in  proceedings  for 
disbarment  of  attorney,  statute  of  limitations  is  no  defense;  State 
Medical  Examining  Board  v.  Stewart,  46  Wash.  84,  123  Am.  St.  Rep. 
915,  89  Pae.  477,  11  I*.  B.  A.  (n.  s.)  557,  statute  of  limitations  does  not 
apply  in  proceeding  to  revoke  license  to  practice  medicine. 

LimitatlonB  aa  Defense  to  Bevocation  of  physician's  or  attorney's 
license.     See  note,  11  L.  B.  A.  (n.  s.)  557. 

107  Cal.  84>91,  40  Pae.  98,  STINCHFIELD  ▼.  GILLIS. 

What  Possession  by  the  Owner  of  Surface  Estate  constitutes  adverso 
possession  of  severed  mineral  estate.    See  note,  140  Am.  St.  Bep.  953. 
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107  OaL  92-94,  40  Pac.  26,  FAIBCEILD  ▼.  SAN  FBAN0I800  BOABD 
OF  EDUCATION. 

Board  of  Education  can  Pass  no  roles  in  contravention  of  statutory 
provimons  securing  to  teacher  position  of  same  grade  and  compensa- 
tion. 

Approved  in  Barthel  v.  Board  of  Edacation,  153  Gal.  379,  95  Pac. 
8d3,  election  and  dismissal  of  teachers  in  public  schools  are  not 
"municipal  affairs,"  which  may,  by  freeholder's  charter,  be  regulated 
in  manner  in  conflict  to  that  provided  by  the  general  law;  Loehr  v. 
Board  of  Education,  12  Oal.  App.  673,  108  Pac.  326,  board  of  educa- 
tion has  discretion  <to  transfer  teachers  of  primary  schools  from  one 
class  of  "A-Flrst"  grade  in  school  at  fixed  salary  to  another  class  of 
"B-Third"  grade  in  another  primary  school  at  less  salary. 

Distinguished  in  Ewin  v.  Independent  School  District,  10  Idaho, 
113,  77  Pac.  225,  under  statute  which  empowers  trustees  of  independ- 
ent school  "to  employ  or  discharge  teachers/'  without  specifying  any 
cause  or  requiring  any  notice  to  teacher,  such  board  has  unrestricted 
power  to  dismiss. 

107  OaL  94-101,  40  Pac.  116,  PEOPUS  t.  UNDEK. 

Whera  Any  Important  ProvlBions  of  Law  have  been  violated  or 
ignored  in  organization  of  municipal  corporation,  corporation  may  be 
annulled  at  suit  of  people  in  action  of  quo  warranto. 

Approved  in  Beaumont  v.  Samson,  5  Cal.  App.  493,  90  Pac.  641, 
certiorari  will  not  lie  to  test  validity  of  action  of  supervisors  in 
declaring  territory  described  in  its  order  to  be  duly  incorporated 
as  m<unicipal  corporation  of  sixth  class  under  specified  name. 

Statute  Ooveming  Organization  of  Municipal  Oorporation  is  satis- 
fied by  publication  of  petition,  affidavit  and  notice  of  time  when  peti- 
tion was  presented  to  board  by  petitioners  themselves. 

Approved  in  People  v.  Larkspur,  16  Cal.  App.  175,  116  Pac.  705, 
mere  filing  of  petition  for  formation  of  municipal  incorporation  with 
clerk  of  supervisors,  and  his  notice  of  such  fact  to  board,  does  not 
deprive  board  of  power  to  act  on  same,  where  before  its  presentation 
to  board  it  was  published  for  period  required  by  municipal  corporation 
act. 

Order  of  Supervisors  Delegating  Power  or  discretion  of  what  notice 
of  election  shall  be  is  not  substantial  comtpliance  with  statute. 

Distinguished  in  People  v.  Ontario,  148  Cal.  638,  84  Pac.  211,  whore 
resolution  of  trustees  provided  for  election  to  be  held  in  accordance 
with  notice  of  election,  which  was  complete  in  every  respect,  and 
instructed  clerk  to  have  it  printed  according  to  law  in  certain  papers, 
leaving  nothing  to  his  discretion,  notice  and  publication  thereof 
were  sufficient. 

107  Cal.  102-106,  40  Pac.  25,  MILLETT  ▼.  LAOOSiABSINO. 
Color  of  Title.    See  note,  88  Ahl  St.  Bep.  729. 

107  OaL  107-116,  40  Pac.  Ill,  ENOWLES  Y.  MUBPHT. 

Wliere  Leasees  Paid  Money  to  Lessor,  and  took  receipt,  such  pay- 
ments must  be  presumed  to  have  been  made  under  lease. 

Approved  in  Thompson  v.  Folsom,  26  Okl.  327,  108  Pac.  1105,  where* 
there  is  any  evidence  reasonably  tending  to  support  judgment  finding 
relation  of  landlord  and  tenant  to  exist,  it  will  not  ba  disturbed  on 
appeal. 
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In  Action  for  UnUwful  Detainer,  tenant  may  show  tliat  lie  was 
induced  to  accept  lease  hj  way  of  fraud  of  lessor,  which,  if  shown, 
would  destroy  reletion  of  landlord  and  tenant. 

IHstinguished  in  Ogle  v.  Hubbel,  1  Gal.  App.  361,  82  Pae.  219,  where 
lease  also  made  lesj^ee  preferred  purchaser  in  case  of  sale,  in  action 
for  unlawful  detainer  by  grantees  of  lessor,  defendant  may  set  up 
equitable  defense  that  sale  to  such  grantees  was  with  intent  to  oust 
defendant,  after  lessor  had  refused  his  request  to  set  price. 

In  Action  of  Unlawful  Detainer,  lessees  cannot  avoid  obligation 
assumed  by  reason  of  lease,  by  showing  that  lessors  did  not  have  title 
to  premises  demised  by  them. 

Distinguished  in  Teich  v.  Arms,  5  Cal.  App.  478,  90  Pac.  963,  in 
unlawful  detainer,  lessee  is  not  estopped  to  show  that  lessor's  title 
has  expired  or  been  extinguished  sisfce  lease  was  executed,  or  has  been 
alienated  from  him  by  operation  of  law. 

XTnlawfnl  Detainer.    See  note,  120  Am.  St.  Bep.  39,  62. 

Tender  by  Virtae  of  Oiition  Claiue  in  lease  does  not  release  lessees 
from  obligation  to  pay  rent. 

Approved  in  Sullivan  v.  Woods,  5  Ariz.  201,  50  Pblc.  115,  where 
mortgagor,  in  satisfaction  of  mortgage  debt,  gave  deed  absolute  to 
mortgagees,  and  latter  canceled  mortgage  and  agreed  to  allow  him 
to  rejtarchase  within  six  months  for  amount  of  indebtedness,  he  to 
have  use  in  meantime  upon  monthly  payments,  agreement  was  simply 
option  to  purchase. 

Subsequent  Payment  of  Bent  by  Lessees  must  be  regarded  as  aban- 
donment of  option  to  purchase. 

Approved  in  Walshe  ▼.  Endom,  124  La.  706,  50  So.  660,  where 
defendant  leased  community  property  to  plaintiff  with  option  of 
purchase,  and  plaintiff  paid  rent  during  period  of  lease,  specific  per- 
formance could  be  decreed*. 

Estoppel  to  Deny  Landlord's  Title.  See  note,  89  Am.  St.  Bep.  95, 
109,  114. 

Miscellaneous. — Cited  in  Richmond  v.  Superior  Court,  9  Oal.  App. 
64,  98  Pac.  58,  where  complaint  in  justice's  court  alleges  proper  pro- 
ceedings under  relation  of  landlord  and  tenant,  answer  that  defendant 
has  subsisting  contract  to  buy  property  and  never  was  tenant  of  plain- 
tiff  does  not  involve  question  of  title. 

107  CaL  120-130,  48  Am.  St.  Bep.  114,  40  Paa  108,  28  L.  B.  A.  696, 
OIBANDI  ▼.  ELEOTBIO  IMP.  00. 

Electric  Oompany  is  Bequired  to  Use  very  great  care  to  prevent 
injury  to  person  or  property. 

Approved  in  Dow  v.  Sunset  Tel.  ft  Tel.  Co.,  157  Oal.  187,  106  Pac. 
589,  evidence  tending  to  show  that  wires  of  two  companies  were 
placed  in  dangerous  proximity  and  occasionally  came  in  contact,  and 
that  "jumping  arc"  of  light  was  produced  by  them,  which  fact  was 
known  to  company,  was  sufficient  to  warrant  presentation  to  jury  of 
question  of  negligence  by  reason  of  defective  insulation;  Tackett  v. 
Henderson  Bros.  Co.,  12  Cal.  App.  665,  108  Pac.  153,  it  is  actionable 
negligence  for  electric  light  company  to  permit  charged  wire,  having 
appearance  of  harmless  insulated  gay  wire,  to  sag  upon  ground  for 
two  days;  Eaton  v.  Weiser,  12  Idaho,  555,  118  Am.  St.  Rep.  225,  86 
Pac.  543,  it  is  negligence  for  municipal  corporation  maintaining  elec- 
tric lighting  plant  and  having  notice  of  condition  of  charged  wire  to 
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allow  it  to  remain  suspended  over  street  in  roeh  manner  that  it  is 
likely  to  eome  in  contact  with  persons  on  horseback  or  in  vehicles; 
Central  Union  Tel.  Co.  v.  Sokola,  34  Ind.  App.  437,  73  K.  E.  145,  tele- 
phone company  which  permits  its  wire  to  become  broken  and  lie 
across  highly  charged  electric  light  wire  is  guilty  of  want  of  ordinary 
care;  Geismann  v.  Mo.Edison  Electric  Co.,  173  Mo.  678,  73  S.  W.  661, 
electric  lighting  company  must  use  every  accessible  preoaution  to 
ineuliate  its  wire  at  all  points  where  people  have  right  to  be  and 
might  be  expected  to  go,  and  to  use  utmost  care  to  keep  them  so 
insulated;  Shawnee  Light  ete.  Co.  v.  Sears,  21  Okl.  23,  95  Pac.  453, 
electric  light  company  using  public  etreets  of  municipality  is  required 
to  exercise  highest  degree  of  care  and  to  maintain  in  best  possible 
condition  best  appliances  known  to  science;  Memphis  St.  By.  Co.  v. 
Kartright,  110  Tenn.  282,  284,  100  Am.  St.  Bep.  807,  75  S.  W.  721, 
street-car  company,  in  constructing  and  maintaining  ita  electric  wires, 
is  under  obligation  to  use  highest  degree  of  care  so  as  to  avoid  injur- 
ing persons  in  streets;  Cole  v.  Parker,  27  Tex.  Civ.  App.  566,  66  3. 
W.  13'7,  where  persons  dealing  with  electricity  are  negligent  in  seeing 
that  their  plant  is  properly  constructed  before  operating  same,  they 
are  liable  for  resulting  death,  even  without  actual  knowledge  of  de- 
fect  though  plant  is  operated  by  their  employees. 

Duties  and  Idabillties  of  Electric  Corporations.  See  note,  100  Am. 
St.  Bep.  517,  521,  529. 

Negligence  as  to  Electric  Wires  on  or  in  buildings.  See  note,  32 
L.  B.  A.  401. 

Expert  cannot  be  Asked  Whether  Stmcture  is  safe  one,  or  whether 
certain  methods  are  prudent. 

Approved  in  Ambre  v.  Postal  Telegraph-Oable  Co.,  43  Ind.  App.  53, 
86  N.  E.  87S,  in  action  for  injuries  to  employee  caused  by  permitting 
bare  grounded  wire,  which  he  took  up  telegraph  pole  with  him  to  test 
telegraph  wires,  to  come  in  contact  with  lighting  wires  strung  thereon, 
it  was  error  to  permit  witness  to  give  his  opinion  as  to  whether 
lineman  of  ordinary  caution  and  experience  would  have  taken  bare 
wire  up  pole  without  taking  precaution  to  prevent  contact  with  light- 
in-g  wires. 

If  Answer  Gives  Facts  in  Full,  and  explains  what  methods  would 
have  been  safe,  and  all  information  given  might  have  been  obtained 
by  proper  questions,  and  defendant's  negligence  was  fully  proved  by 
other  evidence,  error  in  form  of  question  is  not  prejudicial. 

Approved  in  Parkin  v.  Grayson-Owen  Co.,  157  Gal.  46,  106  Pac.  213, 
testimony,  as  expert,  that  method  adopted  by  defendunt  in  hitching 
his  team  was  not  safe  one  is  without  prejudice,  if  witness  bases  his 
opinion  of  unsafety  of  method  on  liability  of  bridle  to  give  way,  and 
it  is  admitted  that  no  such  injury  to  bridle  happened  at  time  of  acci- 
dent; Bowen  v.  Sierra  Lumber  Co.,  3  Cal.  App.  320,  84  Pac.  1013,  where 
it  was  necessary  conclusion  from  facts  testified  to  by  expert  and 
others  that  timbers  were  rotten,  admission  of  opinion  as  to  effect  of 
unsoundness  of  timber  is  harmless. 

Mere  Fact  That  Dangerous  Agency  is  used  raises  no  presumption 
that  public  know  enough  of  its  nature  to  avoid  danger  which  may 
arise  from  its  use. 

Approved  in  Foley  v.  Northern  California  Power  Co.,  14  Cal.  App. 
413,  112  Pac  472,  following  rule. 


107  Cal.  130-160    NOTBS  ON  CALIFORNIA  BBP0BT9.  1150 

Bt«q  If  Defendant  had  PreTionaly  Obeenred  wires,  it  would  be 
question  for  jury  to  say  whether  it  was  want  of  ordinary  care  for  him 
not  to  have  recollected  their  location  when  injured. 

Approved  in  Brett  v.  Frank,  153  Cal.  2«74,  94  Pac.  1053,  exceptional 
eases  that  forgetfulness  of  peril  raises  question  for  jury  are  in  no 
way  subversive  to  rule  that  one  working  in  place  where  he  is  exposed 
to  danger  cannot  recover  for  neglect  of  rule  that  he  exercise  his 
faculties  for  his  own  protection. 

If  Inanlating  Material  was  not  in  Good  Condition,  and  fact  that 
wires  were  wet  destroyed  insulation  for  time  being,  and  there  was 
no  evidence  showing  knowledge  on  part  of  plaintiff,  he  cannot  be 
charge^  with  contributory  negligence  in  coming  in  contact  with  wires. 

Approved  in  Braun  v.  Buffalo  Gen.  Electric  Co.,  200  N.  Y.  495, 
140  Am.  8t.  Bep.  645,  94  N.  E.  210,  whether  workman  engaged  in 
erecting  building  ii  guilty  of  contributory  negligence  ib  taking  hold 
of  electric  wire,  not  knowing  character  thereof,  nor  noticing  its  de- 
fective insulation,  is  question  for  jury;  Thomas  v.  Wheeling  Elec. 
Co.,  54  W.  Ya.  406,  46  S.  E.  221,  if  one  take  hold  of  electric  wire 
at  place  where  it  ought  to  be  safely  insulated,  and  is  injured  by  rea- 
son of  defective  insulation,  not  knowing  of  its  defect,  he  is  not, 
for  so  doing,  guilty  of  contributory  negligence  forbidding  recovery. 

To  Forget^  in  Waaxf  of  Work,  does  not  prove  absence  of  ordinary 
care. 

Distinguished  in  Carroll  ▼.  Grande  Bonde  Elec.  Co.,  47  Or.  437,  84 
Pac.  393,  6  L.  B.  A.  (n.  s.)  290,  where  intestate,  twenty-four  years 
old,  knowing  that  heavily  charged  electric  wire  which  had  been 
broken  in  storm  had  been  wound  around  picket  fence,  and  having 
been  warned  not  to  go  near  place,  deliberately  went  to  wire  for  pur- 
pose of  ascertaining  whether  it  was  still  eharged,  he  was  guilty  of 
contributory  negligence. 

107  CaL  130-132,  40  Pac.  108,  JANES  ▼.  BXJXIJaU>. 

Order  of  Sale  Issued  npon  Decree  of  Forecloaore  held  not  prema 
turely  issued. 

Approved  in  Hill  v.  Superior  Court,  15  Cal,  App.  312,  114  Pac.  807, 
construing  Code  of  Civil  Procedure,  section  1118,  relating  to  filing 
statement  of  election  contest;  Baum  v.  Boper,  1  Cal.  App.  437,  82 
Pac.  391,  in  action  of  ejectment,  writ  of  possession  may  be  executed 
against  defendant  against  whom  judgment  has  been  rendered  or  his 
grantee  pendente  lite,  although  judgment  had  not  been  entered 
against  him  prior  to  issuance  of  writ. 

107  Cal.  151-153,  40  Pac.  107,  PEOPLE  ▼.  FBIQEBIO. 

Where  Objection  to  Language  of  I>i8trict  Attorney  is  general,  and 
defendant  did  not  direct  court's  attention  specifically  to  transgression 
of  privilege,  fact  cannot  be  taken  advantage  of  for  first  time  upon 
appeal. 

Keaffirmed  in  People  v.  Owens,  3  Cal.  App.  752,  86  Pac.  981. 

Confidence  Game.    See  note,  134  Am.  St.  Bep.  367. 

Miscellaneous. — Cited  in  People  v.  Balletto  (Cal.),  40  Pac.  108. 

107  Oal.  164-160,  40  Pac.  105,  PBEWETT  v.  D7EB. 

In  Action  by  Divorced  Wife  to  Set  Aside  Decree  of  divorce  on 
ground  of  fraud,  where  plaintiff  discovered  fraud  more  than  three 
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years  before  action  was  commenced,  action  was  barred  by  Bubdivision 
4  of  section  338   of  Code  of  Civil  Procedure. 

Approved  in  HurJey  v.  Hurley,  117  Iowa,  623,  91  N.  W.  896,  where 
plaintiff  and  defendants  were  married,  in  1888,  but  never  lived  to- 
gether, and  in  1892  defendant  procured  divorce,  of  which  plaintiff 
had  knowledge  same  year,  but  she  made  no  effort  to  set  aside  decree 
until  1899,  such  delay  constituted  laches  precluding  relief;  Sanun'ons 
v.  Pike,  108  Minn.  296,  133  Am.  St.  Kep.  425,  120  N.  W.  542,  23  L. 
K.  A.  (n.  8.)  1254,  where  decree  of  divorce  by  court  having  jurisdic- 
tion of  party  seeking  divorce  is  voidable  because  of  fraud  in  service 
of  summons  or  conduct  of  case,  victim  of  fraud  may,  by  unexplained 
delay,  be  prevented  from  successfully  asserting  right  to  distributive 
share  of  original  wrongdoer's  estate. 

When  Estoppel  Extsts  Against  Urging  Invalidity  of  void  or  void- 
able divorce.    See  note,  133  Am.  St.  Bep.  450. 

107  CaL  160-162,  40  Pac.  117,  BOOB  ▼.  HALL. 

In  Absence  of  Agreement  for  Paym^t  of  counsel  fees  in  mortgage,^ 
court  is  not  authorized  to  include  counsel  fees  as  part  of-  judgment. 

Keaffirmed  in  Cooper  v.  Island  Bealty  Co.,  16  Haw.  106. 

t07  Oal.  166-174,  40  Pac.  ,235,  EUBEKA  ▼.  FAT. 

Municipal  Oorporation  may  Becover  Possession  of  strip  of  land  al- 
leged to  be  part*  of  city  street. 

Distinguished  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  940,  city 
cannot  maintain  ejectment  for  recovery  of  possession '  of  street  dedi- 
cated to  public  by  user,  without  showing  ownership  in  fee. 

Ejectment  for  PnbUc  Easement.     See  note,  11  L.  B.  A.  (n.  s.)  130. 

107  Cal.  177-187,  40  Pac.  231,  McGOWAN  v.  FOBD. 

Section  25  of  Connty  Ooyemment  Act  of  1801  has  no  application 
to  contract  for  repairs  or  alterations  or  improvements  lipon  grounds. 

Approved  in  Biverside  v.  Yawman  ft  Erbe  Mfg.  Co.,  3  Cal.  App. 
6^,  86  Pac.  901,  subdivision  21  of  section  25  of  County  Government 
Act  of  1897  does  not  include  purchase  of  furniture  for  use  in  county 
offices  in  county  courthouse. 

Wliere  Indebtedness  is  Incurred  within  one  fiscal  year,  it  can  only 
be  paid  out  of  revenue  provided  for  that  fiscal  year. 

Approved  in  Tehama  County  v.  Sisson,  152  Cal.  172,  175,  178,  92 
Pac.  67,  68,  69,  prohibition  of  section  18,  article  XI,  of  state  Con- 
stitution, is  limitation  upon  powers  of  county  officers,  and  prevents 
them  from  creating  liability  against  county  contrary  to  its  terms. 

Burden  Does  not  Best  upon  Plaintiff  to  show  by  affirmation  proof 
that  supervisors  had  power  to  issue  warrant,  merely  because  aver- 
ments of  answer  show  that  board  had  no  jurisdiction  to  allow  claim. 

Approved  in  KeJley  v.  Sersanous  (Cal.),  46  Pac.  299,  300,  in  action 
to  compel  county  treasurer  to  pay  warrant,  where  plaintiff  alleged 
that  supervisors  allowed  claim  under  contract,  and  that  auditor  drew 
warrant,  and  answer  averred  that  contract  was  ultra  vires,-  but  con- 
tract did  not  appear  to  be  ultra  vires  on  its  face,  burden  was  on 
defendant. 

107  Oal.  187-193,  40  Pac.  329,  28  L.  B.  A.  594,  SINNOT  y.  COLOM- 
BET. 
Term  ''Kindergarten'*  Applies  to  System  elaborated  for  instruction 
of  children  of  tender  years,  guiding  their  inclination  to  play  into 
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organized  movement  and  iny eating  games  with  ethical  and  educa- 
tional value. 

Approved  in  Los  Angeles  County  v.  Bark,  148  Cal.  388,  391,  83  Pac. 
251,  2G2,  in  apportioning  state  school  fund  according  to  "average 
daily  attendance''  upon  primary  and  grammar  schools,  pupils  attend- 
ing kindergartens  cannot  be  considered. 

City  Board  of  Edncatioii  has  Power  to  adopt  kindergarten  as  part 
of  public  primary  schools,  under  section  1617,  subdivision  9,  and 
section  1062  of  Political  Code. 

Explained  in-  Los  Angeles  County  v.  Kirk,  148  CaL  391,  392,  83 
Pac.  252,  attendance  of  children  in  kindergarten  classes  cannot  be 
considered  part  of  "average  daily  attendance"  for  purpose  of  appor- 
tionment of  state  school  fund. 

107  OaL  193-198,  40  Pac  334,  CENTBAIi  ItXTMBEB  ETC.  00.  T. 
dSKTEB. 

Stay  Bond  npon  Appeal  ttom  Foreclosare  Decree  of  mechanic's  lien 
must  be  given  under  section  945  of  Code  of  Civil  Procedure,  and  not 
be  merely  bond  in  double  amount  under  section  942. 

Approved  in  Weldon  v.  Sogers,  154  Cal.  636,  98  Pac.  1071,  appeal 
from  order  of  superior  court  granting  leave  to  have  execution  issued, 
as  provided  in  section  685  of  Code  of  Civil  Procedure,  is  not  order 
directing  payment  of  money,  and  section  942  of  Code  of  Civil  Pro- 
cedure does  not  apply;  Olsen  v.  Birch,  1  Cal.  App.  102,  103,  81  Pac. 
657,  658,  upon  appeal  from  judgment  foreclosing  liens  against  vessel, 
and  providing  for  sale  thereof,  ordinary  bond  on  appeal  is  sufficient 
to  stay  execution,  and  stay  bond  given  under  section  942  of  Code 
of  Civil  Procedure  is  void;  Naylor  v.  Lewiston  etc.  By.  Co.,  14  Idaho, 
725,  95  Pac.  826,  appeal  from  foreclosure  decree  of  mechanic's  lien, 
not  being  appeal  from  judgment  directing  payment  of  money,  in 
order  to  stay  proceedings,  bond  in  double  amount  named  in  judgment 
is  not  good. 

107  Cal.  199-206,  40  Pac  437,  HELM  ▼.  McOLUBE. 

Where  Obstructions  in  Pabllc  Highway  cut  off  access  to  highway 
from  land  of  abutting  owner,  such  owner  sustains  injury  entitling 
him  to  have  nuisance  abated. 

Distinguished  in  City  Store  v.  San  Jose-Los  Gates  etc.  By.  Co.,  150 
CaL  279,  88  Pac.  978,  general  allegations  of  special  injury  from  con- 
struction of  double  track  street  railway  is  insufficient,  in  absence 
of  statement  of  width  of  street,  proximity  of  tracks  to  property,  or 
whether  any  embankment  or  depression  will  be  created  preventing 
access,  or  other  facts  from  which  court  can  determine  whether  such 
injury  exists. 

Testimony  of  Owner  of  Land  as  to  his  intention  not  to  dedicate  it 
to  public  use  is  relevant,  but  not  conclusive  evidence  upon  his  actual 
intent. 

Distinguished  in  Los  Angeles  t.  McCollum,  156  Cal.  152,  103  Pac. 
916,  23  L.  B.  A.  (n.  s.)  378,  in  action  involving  question  whether 
land  was  dedicated  to  public,  owner,  after  recording  map,  cannot 
give  testimony  of  intent  not  to  dedicate  strips  delineated  thereon  as 
streets. 

107  Cal.  210-214,  40  Pac  333,  BIGGINS  Y.  BAI80H. 

Effect  Against  Surety  of  Judgment  Against  Officer.  See  note,  52 
L.  B.  A.  187. 
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107  OaL  214-220,  48  Am.  St.  Bep.  121,  40  Pac  486,  PEOPLE  ▼.  ELK 
BIVEB  BOLL  ETC.  CO. 

Where  There  is  Public  Use  of  Stream,  pollution  of  water  by  any 
unreasonable  use  is  nuisance. 

Approyed  in  Territory  ▼.  Long  Bell  Lumber  Co.,  22  Okl.  910,  99 
Pac.  919,  where  it  is  alleged  that  certain  parties  have  created  mo- 
nopoly in  lumber,  coal  and  grain  business,  and  were  charging  ex- 
orbitant prices  and  preventing  others  from  engaging  in  such  business, 
such  acts  constitute  public  nuisance  and  parties  may  be  restrained. 

Pollution  of  Watercourse  by  Stock.  See  note,  26  L.  B.  A.  (n.  s.) 
223,  224. 

107  Oal.  221-229,  48  Am.  St.  Sep.  126,  40  Pac.  531,  PEOPLE  ▼.  ELK 
BIVEB  MILL  ETO.  OO. 

In  Order  That  Stream  may  be  Ploatable  for  logs,  within  section 
2349  of  Political  Code,  it  must  be  capable  of  being  of  value  as  high- 
way for  some  portions  of  year. 

*  Approved  in  Kamm  v.  Normand,  50  Or.  12,  126  Am.  St.  Bep.  608, 
91  Pac.  449,  11  L.  B.  A.  (n.  s.),  290,  stream  capable  of  floating  logs 
unaided  by  artificial  means,  during  freshets  or  stagee  of  water  oc- 
curring with  reasonable  frequency,  and  continuing  long  enough  to 
make  its  use  of  commercial  value,  is  public  highway  for  that  pur- 
pose. <% 

Bight  to  Use  Streun  for  Floating  Logs.  See  note,  41  L.  B.  A.  371, 
374. 

LegUlatlYe  Declaration  Does  not  Make  Biver  navigable  stream. 

Approved  in  People  v.  Economy  Power  Co.,  241  111.  330,  89  N.  E. 
771,  statute  declaring  Desplaines  river  to  be  navigable  stream  was 
ineffective  to  deprive  riparian  properties  of  vested  property  rights 
with  reference  to  such  stream  in  its  natural  condition. 

What  Waters  are  Navlgablai  See  notes,  126  Am.  St.  Bep.  717,  727, 
730;  42  L.  B.  A.  a20. 

When  a  Fresh-water  Stream  Is  ITavlgable.  See  note,  80  Am.  St. 
Bep.  913. 

Protection  from  Pollution  of  Source  of  municipal  water  supply. 
See  note,  11  L.  B.  A.  (n.  s.)  1163,  1167. 

Statutory  Protection  of  Municipal  Water  Supply.  See  note,  41  L. 
B.  A.  177. 

Oorrelatlve  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  759. 

107  Oal.  229-236,  40  Pac.  337,  BATJEB  y.  LOWE. 

Oertiflcate  Purportixig  to  be  That  of  City  Engineer,  but  signed  by 
clerk,  is  insuflScient  as  basis  of  lien  upon  any  property  charged  with 
expense  of  work,  and  is  inadmissible  in  evidence. 

Approved  in  Dowling  v.  Adams  (CaL),  41  Pac.  413,  where  city  sur- 
veyor is  required  to  sign  certificate  as  to  public  improvement,  it 
cannot  be  signed  by  his  clerk,  who  had  no  specific  directions  from 
him  to  sign  it. 

Distinguished  in  Williams  v.  Cuneo  (CaL),  41  Pac.  417,  before  act 
of  March  14,  1989,  improvement  proceedings  did  not  provide  for  city 
engineer's  certificate  as  prima  facie  proof  of  regularity  of  proceed- 
ings. 

II  Cal.  Notes— 7» 
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107  OaL  236-243^  40  Pac.  638,  PEOPLE  ▼.  WABD. 

BapervlflorB  cannot  by  Anticipation  fill  Tacancj  which  ii  to  ariso 
in  future  during  term  of  newly  elected  board. 

Approved  in  Dixon  ▼.  Caudill,  143  Ky.  528,  136  S.  W.  1045,  county 
superintendent  may,  after  election  is  held  for  school  trusteOi  result 
of  which  is  not  ascertained  by  reason  of  untoward  interference,  appoint 
school  trustee  to  fill  vacancy  before  time  trustee  would  take  ofiice, 
to  take  effect  at  such  time,  where  superintendent's  term  extends 
beyond  such  time;  Terry  v.  Cornett,  136  Ky.  633,  124  8.  W.  871, 
superintendent  of  schools  may  appoint  school  trustee  to  fill  vacancy 
to  occur  during  year,  where  his  term  extended  beyond  that  date, 
appointment  to  be  made  when  vacancy  Occurred;  State  v.  Sullivan, 
81  Ohio  St.  93,  90  N.  E.  149,  established  rule  is  neither  abrogated  nor 
modified  by  provision  of  act  creating  railroad  commission,  and  requiring 
governor  to  appoint  thereto  in  January,  1909,  and  biennially  there- 
after, one  commissioner  for  term  of  six  years  from  first  Monday  in 
February  of  such  year. 

Where  District  Attorney  has  Been  Elected,  and  has  died  after 
qualification,  and  before  expiration  of  incumbent's  term,  vacancy  arises 
in  ol&ce,  which  exists  upon  expiration  of  prior  incumbent's  term. 

Approved  in  People  v.  Nye,  9  Oak  App.  162,  98  Pac.  245,  where 
vacancy  in  office  of  oontroller  occurred  after  hia  election  for  second 
term  by  death  before  qualification,  appointment  for  "balance  of  the  un- 
expired term"  would  end  on  day  before  beginning  of  second  term  for 
which  he  was  elected;  State  v.  Foster,  39  Mont.  591,  104  Pac.  864,  where 
there  was  tie  vote  for  elerk  of  district  court,  office  became  vacant  at  end 
of  incumbent's  term. 

Distinguished  in  Ballantyne  v.  Bower,  17  Wyo.  365,  99  Pac.  871,  under 
statute  providing  that  elective  office  shall  become  vacant  upon  death  of 
incumbent,  after  person  has  been  elected  justice  of  peace  and  has  filed 
oath  and  bond,  but  before  commencement  of  his  term,  and  before  hia 
bond  was  approved,  he  died,  person  already  holding  office  was  "ineum- 
bent"  within  section,  and  death  of  other  did  not  create  vacancy. 
.  Power  of  Officer  to  Make  Appointment  to  take  effect  after  own 
term  expires.    See  note,  26  li.  B.  A.  (n.  a.)  514. 

Under  Terms  of  Section  879  of  Political  Code,  incumbent  haa  fixed 
term  and  contingent   term. 

Approved  in  Ghadduck  v.  Burke,  103  Va.  699,  49  S.  E.  977,  under 
act  providing  that  each  circuit  judge  shall,  in  November,  1907,  and  each 
fourth  year  thereafter,  or  at  any  time  vacancy  occurs,  appoint  superin- 
tendent of  poor,  circuit  judge  cannot,  before  November,  1907,  appoint 
one  to  succeed  incumbent  holding  over  after  expiration  of  term  ending 
January  1,  1904. 

107  OaL  243-256,  40  Pac.  386,  BUENA  VISTA  FEUIT  ETC.  CO.  ▼. 
TUOHY. 

Party  Defrauded  may  Eesdnd  and  Restore  within  reasonable  time 
all  of  value  he  has  received  under  contract. 

Approved  in  Wilis  v.  Porter  (OaJ.),  61  Pac.  1141,  where  corporation 
which  owed  money  to  its  principal  stockholder  borrowed  money  from 
bank,  and,  in  consideration  of  his  guaranteeing  its  note,  paid  its  in- 
debtedness to  him  before  maturity,  action  by  other  stockholders  to 
compel  repayment  to  corporation,  could  not  be  maintained  without  re- 
leasing principal  stockholder  from  his  guaranty. 
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Every  Complaint  in  Action  must  be  Founded  upon  theoiy  under 
which  plaintiff  is  entitled  to  recover,  and  must  state  all  facts  essential 
to  support  sneh  theory. 

Approved  in  Bartley  v.  Eraser,  16  Cal.  App.  565,  117  Pac.  685,  al- 
though plaintiff  prays  for  return  of  papers  deposited  in  escrow  from 
bank,  jet  it  appearing  from  allegations  of  complaint  that  conditions 
of  escrow  were  not  complied  with,  complaint  will  not  support  decree 
requiring  bank  to  deliver  papers  to  plaintiffs;  Wesley  v.  Diamond,  26 
Okl.  176>  109  Pac.  526,  where  party  has  been  induced  by  fraud  and 
deceit  to  part  with  title  to  real  property,  and  seeks  relief,  he  cannot  at 
same  time  affirm  contract  and  sue  for  damages,  and  also  rescind. 

107  Oal.  266-258,  40  Pac.  301,  PEOPLE  ▼.  MOUNT  SHASTA  MFG. 
00. 

Bight  to  Amend  Complaint  may  be  Befnaed  if  court  is  able  to  see 
that  complaint  cannot  be  so  amended  as  to  state  good  cause  of  action. 

Approved  in  Norton  v.  Bassett,  158  Cal.  427,  111  Pac.  253,  after 
reversal  of  judgment  in  favor  of  plaintiffs,  it  is  not  abuse  of  discretion 
for  trial  eourt  to  refuse  amendment  to  complaint  setting  up  facts  directly 
contrary  to  those  testified  to  by  them  on  former  triaL 

107  Cal.  262-272,  40  Pac.  302,  TAYLOB  v.  HEABST. 

To  Oonstitata  Libel  There  must  be  Malloe,  actual  or  implied,  on 
part  of  publisher. 

Approved  in  Davis  v.  Hearst,  160  Cal.  156,  157,  158,  116  Pac.  536,  537, 
constructive  malice  of  law,  presumed  from  intentional  doing  of  wrong- 
ful act,  without  reason  or  excuse,  will  exist  where  there  is  entire  absence 
of  malice  in  fact  and  where  tortious  act  or  Ubel  arose  from  pure  negli- 
gence. 

Where  Defendant  has  Been  Guilty  of  malice,  actual  or  presumed, 
jury  may  give  exemplary  •  damages. 

Approved  in  Walker  v.  Chanslor,  153  Cal.  125,  126  Am.  St.  Bep.  61,  94 
Pac.  608,  17  L.  B.  A.  (n.  B.)  455,  in  personal  action  for  damages  for 
forcible  exclusion  of  persons  in  possession  of  oil  lands  as  adverse  claim- 
ants, where  answer  pleaded  title  in  defendants  and  self-defense  against 
sbooting  by  occupants,  evidence  of  defendant's  title  was  relevant  on 
question  of  both  exemplary  and  actual  damages;  Tlngley  v.  Times- 
Mirror,  151  Cal.  16,  89  Pac.  1103,  where  publication  is  libelous  per  se, 
law  presumes  malice  in  fact  in  its  publications,  and  in  absence  of  evi- 
dence on  defendant's  part  rebutting  this  presumed  malice,  plaintiff  is 
entitled  to  exemplary  damages. 

Where  Published  Article  is  Libelous  Per  Se,  fact  that  it  was  made 
to  apply  to  plaintiff  by  mistake  in  his  initials  does  not  excuse  publica- 
tion. 

Approved  in  Daris  v.  Hearst,  160  Cal.  184,  116  Pac.  548,  where 
libelous  article  was  ambiguous  as  to  person  referred  to,  it  is  for  jury 
to  say  whether  article  would  be  understood  as  referring  to  plaintiff 

Where  It  is  dearly  Established  that  publication  was  not  made  by 
reason  of  any  ill-will  against  plaintiff,  or  with  any  intention  to  injure 
er  defame  him,  plaintiff  is  not  entitled  to  exemplary  or  punitive  dam- 
ages, and-  court  may  so  instruct. 

Approved  in  Davis  v.  Hearst,  160  Cal.  166,  171,  116  Pac.  540,  542, 
instruction  defining  express  malice  as  being  malice  in  fact,  and  implied 
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malice  to  be  malice  in  law,  and  declaring  that  exemplary  damages 
could  be  awarded  upon  finding  of  either  malice  in  fact  or  malice  in 
law,  is  erroneous. 

If  Publication  wai  Ubtrue  and  Libelous  as  to  plaintiff,  he  was  en- 
titled to  such  compensatorj  damages  as  would  afford  reparation  for 
all  injury  which  had  naturally  and  proximately  resulted  from  publica- 
tion. 

Approved  in  Butler  v.  Every  Evening  Printing  Co.,  140  Fed.  935, 
where,  in  action  for  injury  to  reputation  and  feelings  through  news- 
paper publication,  false  and  libelous  per  se,  plaintiff  limited  demand 
to  purely  compensatory  damages,  it  is  effect  which  libel  ia  likely  to 
have  on  readers,  and  not  any  actual  intent  to  defame,  that  is  mate- 
rial in  consideration  of  damages  for  jury. 

Verdict  for  Defendant  cannot  be  Allowed  to  stand  upon  claim  that 
plaintiff  was  entitled  at  most  to  only  nominal  damages. 

Approved  in  Von  Schroeder  v.  Spreckels,  147  Cal.  187,  81  Pae.  516, 
in  action  to  recover  for  libel,  where  verdict  was  for  defendant  upon 
plea  of  justification  and  good  faith,  and  court  made  general  order 
granting  new  trial,  rule  governing  actions  ex  contractu  has  no  ap- 
plication. 

Corporate  Liability  for  Libel  and  Slander.  See  note,  115  Am. 
St  Bep.  723. 

Sufficiency  of  Retraction  to  Rednco  Damages  in  libel  action  as 
question  for  court   or  jury.    See  note,  25  L.  B.  A.   (n.  s.)   797. 

107  CaL  272-276,  40  Pac  394,  OLANCY  ▼.  PLOVER. 

In  Fixing  Attorneys'  Fees,  Only  Limitation  is  that  court  shall 
not   abuse   discretion    committed    to   court   by   statute. 

Reaffirmed  in  Hampton  v.  Christensen  (Cal.),  84  Pac.  204. 

107  Cal.  276-282,  40  Pac.  420,  HEOKMAK  ▼.  8WETT. 

State  may  Make  Exclusiye  Grants  of  fisheries  in  designated 
waters  so  far  as  same  do  not  impair  private  rights  already  vested,. 

Approved  in  State  v.  Leavitt,  105  Me.  80,  72  Atl.  877,  26  L.   B. 

A.  (n.  s.)  799,  law  which  forbids  digging  of  clams  in  any  of  shores 
of  Scarboro  from  April  1st  until  October  1st  of  each  year  by  anyone 
except  inhabitants  of  town,  or  hotel -keepers  therein,  is  not  ob- 
noxious to  fourteenth  amendment  of  Constitution  of  United  States. 

Law  of  Fishing.    See  note,  131  Am.  St.  Bep.  7fi0. 
Bight  to  Fish.    See  note,  60  L.  B.  A.  501,  504,  524. 
Qoyernmental  Oontrol  Over  Bight  of  Fishery.    See  note,   39   L. 

B.  A.  585. 

107  OaL  282-285,  40  Pac  430,  BAUBB  ▼.  BBODBB. 

When  Note  is  Payable  at  Specified  Date,  in  order  to  charge  in- 
dorser  before  maturity,  demand  should  be  made  upon  maker  upon 
very  day  note  falls  due. 

Distinguished  in  Kinsel  v.  Ballou,  151  Cal.  758,  91  Pac.  621,  where 
note  provides  that  upon  default  in  interest  whole  sum  shall  become 
due  at  holder's  option,  holder  has  reasonable  time,  after  default, 
within  which  to  determine  whether  or  not  he  will  exercise  option. 

107  OaL  285^291,  40  Pac.  436,  THUBSTON  T.  CLABK. 

Each  Term  of  an  Office  is  Entity  Separata  and  diatinet  from  all 
other   terms  of  same  office. 
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Approved  in  State  ▼.  Rose,  74  Kan.  268,  86  Pac.  298,  6  L.  R.  A. 
(n.  B.)  843,  where  mayor  forfeits  bis  office  hj  official  misconduct, 
and  forfeiture  is  judicially  declared  in  quo  warranto  proceedings, 
electors  of  city  cannot,  by  electing  him  for  remainder  of  term  for- 
feited, restore  that  which  was  forfeited;  Thomssen  v.  Hall  County, 
63  Neb.  782,  89  N.  W.  391,  57  L.  R.  A.  303,  action  brought  against 
county  treasurer  and  his  bondsmen  for  recovery  of  moneys  alleged 
to  have  been  converted  by  him  is  not  prematurely  brought,  if  com- 
menced after  his  term  of  office,  and  after  he  has  given  bond  and 
qualified  as  his  own  successor;  Bell  ▼.  District  Court,  28  Nev.  298, 
113  Am.  St.  Rep.  854,  81  Pac.  878,  1  L.  R.  A.  (n.  s.)  843,  upholding 
act  of  1873,  relating  to  elections. 

Bemoyal  from  Office  Under  Section  772  of  Penal  Code  is,  in  its 
nature,  criminal  ease. 

Approved  in  Coffey  v.  Superior  Court,  2  Cal.  App.  456,  83  Pac.  581, 
proceedings  under  section  758  et  seq.  of  Penal  Code  for  removal  of 
local  officers  for  misconduct  in  office,  though  complete  in  themselves, 
and  separate  and  independent  of  Penal  Code  provisions  as  to  indict- 
ments, are  criminal  in  their  nature. 

Constitatlonal  Protection  Against  Being  Forced  to  furnish  evidence 
against  one's  self  in  a  civil  case.    See  note,  29  L.  R.  A.  812,  821. 

107  OaL  291-297,  40  Pac.  428,  WOOD  ▼.  BLANET. 

Wliere  Agent  of  Vendors  of  Real  Estate  falsely  represented  that 
he  had  received,  deposit  on  account  of  sale,  and  vendors  were  induced 
thereby  to  approve  contract  of  sale,  amount  of  alleged  deposit  may 
be  recovered  from  him  as  money  had  and  received. 

Approved  in  Hazelton  v.  Locke,  104  Me.  167,  71  Atl.  662,  20  L. 
R.  A.  (n.  B.)  35,  legal  currency  may  be  subject  of  action  of  trover, 
so  long  as  it  nuty  be  identified. 

107  Oal.  298-303,  40  Pac.  422,  ADAMS  ▼.  HEIaBINQ. 

Wliere  Court  Fails  to  Find  upon  Material  Issae,  decision  is  against 
law,  and  may  be  reviewed. 

Approved  in  Brown  v.  Macey,  13  Idaho,  455,  90  Pac.  341,  following 
rule;  Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116  Pac.  307,  in  action 
for  divorce,  court  erred  in  failing  to  find  upon  material  averments 
of  husband's  cruelty  set  forth  in  cross-complaint;  Winchester  v. 
Becker,  8  Cal.  App.  366,  97  Pac.  75,  in  action  to  rescind  contract  to 
sell  real  estate,  plaintiff  is  entitled  to  finding  on  issue  of  fraud  in 
its  procurement,  interposed  in  answer  to  purchaser's  cross-complaint; 
Durphy  v.  Pearsall,  6  Cal.  App.  57,  91  Pac.  408,  where,  in  suit  for 
accounting  of  partnership,  court  limited  its  findings  to  partial  settle- 
ment, figures  of  which  show  mistake,  and  there  were  other  part- 
nership transactions,  of  which  no  accounting  was  found  to  have 
been  had,  matter  of  complete  accounting  was  material  issue,  and 
failure  to  find  thereon  renders  decision  against  law. 

Finding  Being  Sufficient  to  Support  Judgment  for  forcible  detainer, 
it  is  immaterial  whether  it  is  sufficient  to  support  judgment  upon 
ground  of  forcible  entry. 

Approved  in  Hayden  v.  Collins,  1  Cal.  App.  262,  81  Pac.  1121, 
where  defendant  took  issue  upon  plaintiff's  ownership  and  right  of 
possession,  issues  were  properly  tried  in  ejectment,  and  defendant's 
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objection  that  title  eonld  not  be  found  in  action  of  onlawfol  detainer 
is  inapplicable. 

Qpecillcatloiui  of  Insnfllclency  of  Eridence  which  are  merely  brief 
•tatements  of  what  evidence  ahows  are  insufficient. 

Beaffirmed  in  Love  ▼.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pae. 
1046. 

It  is  not  NacoflBary  That  Specillcation  in  statement  on  motion  for 
new  trial  should  state  what  evidence  does  show. 

Approved  in  dissenting^  opinion  in  Smith  Table  Co.  v.  Madsen, 
30  Utah,  316,  84  Pac.  892,  majority  holding  assignment  of  errors 
need  not  be  filed  in  court  below. 

107  OaL  309-317,  40  Pac.  423,  CHABA  ▼.  O^SIEN. 

Agent  "Who  has  No  Authority  to  Agree  upon  division  line  does  not 
bind  owner  by  staking  line  so  as  to  authorize  adjoining  owner  to 
build  fence  on  such  line. 

Approved  in  Ferguson  v.  Basin  Consolidated  Mines,  152  Cal.  714, 
93  Pac.  868,  in  action  for  alleged  trespass  on  plaintiff's  mining  claim, 
where  location  of  plaintifiTs  boundary  line  is  involved,  it  is  error 
to  admit  in  evidence  for  plaintiff  declarations  of  superintendent  of 
defendant's  mine,  tending  to  support  plaintiff's  contention  as  to  loca- 
tion of  line,  without  any  showing  as  to  extent  of  his  authority 
beyond  fact  that  he  was  superintendent. 

ConclQsiyenesB  of  Established  Boundaries.  See  note,  110  Am.  St. 
Bep.  679. 

107  CaL  317-327,  48  Am.  St  Bep.  132,  40  Pac.  432,  BEDINaTON  ▼. 
PAOIFIO  POSTAL  TELEGRAPH  CABLE  CO. 

Telegraph  Company  may  Beasonably  Stipulate  upon  its  message 
blanks  that  it  will  not  be  liable  for  mistake  or  delay  in  sending 
message  beyond  amount  received,  unless  it  is  guilty  of  gross  negli> 
gence. 

Approved  in  Basler  v.  Sacramento  Gas  etc.  Co.,  158  Cal.  521,  111 
Pac.  533,  in  action  of  tort,  defendant  may,  under  section  997  of 
Code  of  Civil  Procedure,  plead  offer  to  let  plaintiffs  take  judgment 
in  stated  amount,  but  should  not  accompany  pleading  of  tender  with 
explanatory,  apologetic  or  extenuating  matters  not  going  to  defense. 

Validity  of  Limitation  of  Liability  for  unrepeated  telegrams.  See 
note,  11  L.  B.  A.  (n.  s.)  562. 

Gross  Negligence  may  Consist  in  Exercise  of  so  slight  degree  of 
care  as  to  justify  belief  that  there  was  indifference  to  interest  and 
welfare  of  others. 

Approved  in  Ambroz  v.  Cedar  Bapids  Electric  etc.  Co.,  131  Iowa, 
339,  108  K.  W.  541,  where  plaintiff  was  injured  by  blowing  off  of 
steam  from  defendant's  blow-off  pipe  connected  with  its  boilers,  it 
was  sufficient  to  sustain  allegation  that  injury  was  wantonly  in- 
flicted, that  defendant  had  knowledge  that  persons  were  likely  to  be 
in  position  to  be  injured  if  steam  were  thus  discharged  without 
warning. 

Where  Witness  upon  Cross-examination  testifies  to  collateral  mat- 
ter, which  is  not  responsive  to  anything  testified  to  by  him  in  chief, 
his  answer  is  not  open  to  contradiction  by  party  cross-examining  binu 

Beaffirmed  in  Moody  v.  Peirano  (Cal.  App.),  84  Pac.  784. 
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107  Oal.  327-334,  48  AUL  St.  Bttp.  140,  40  Pac  431,  28  Ik  S.  A.  692, 
UNION  INa  OO.  ▼.  AMEBIOAN  FIBE  INS.  OO. 

Wlier«  There  is  Known  Usage  of  Trade,  persons  carrying  on  that 
trade  are  held  to. have  contracted  in  reference  to  usage  unless  con- 
trary appears,  and  usage  forms  part  of  contract. 

Approved  in  Corey  v.  Struve,  16  Cal.  App.  321,  116  Pac.  980,  in 
lease  of  lands  for  sugar  beet  farming,  if  it  is  silent  as  to  disposition 
of  beet  tops,  and  it  is  unreasonable  to  presume  that  defendants  did 
not  know  usage  of  place  as  to  their  disposition  by  plowing  beet  tops 
under  for  fertilization  of  land,  such  general  usage  forms  part  of 
contract;  Pennsylvania  B.  B.  Co.  r.  Naive,  112  Tenn.  254,  79  S.  W. 
127,  64  L.  B.  A.  443,  where  there  is  general  and  uniform  custom  at 
place  where  freight  is  consigned  not  to  give  notice  of  arrival  of 
freight,  one  shipping  goods  to  agjent  at  such  place  is  bound  by  such 
custom,  though  he  had  no  actual  knowledge  thereof. 

Liability  of  Eeinsarer.    See  note,  8  L.  B.  A.'(n.  s.)  857. 

107  Oal.  334-340,  40  Pac.  426^  OAUFOENIA  AOADEMT  OF 
80IEN0E8  ▼.  SAN  FBANOISOO. 

Decree  of  Circuit  Court  6onflrming  PneUo  Claim  to  city  declared 
that  confirmation  was  in  trust  for  benefit  of  lot-holders  under  grants 
of  San  Francisco. 

Cited  in  Merritt  ▼.  Barta,  158  Cal.  380,  111  Pac.  259^  reciting 
history  of  "outside  lands"  in  San  Francisco. 

107  OaL  340-345,  40  Pac.  485,  MILLEB  ▼.  KEHOE. 

Counsel  Fees  are  not  Becoyerable  except  where  expressly  allowed 
by  statute.  < 

Approved  in  Scurich  v.  Byan,  14  Cal.  App.  754,  113  Pac.  125,  fees 
paid  to  attorney  consulted  by  tenant  are  not  proper  element  of 
damages  for  exclusion  of  tenant  for  two  days  by  locking  gate,  under 
claim  that  lease  had  been  violated. 

Distinguished  in  Estate  of  Riviere,  8  Cal.  App.  776,  98  Pac.  47, 
court  properly  allowed  compensation  for  services  rendered  executor 
by  attorney,  in  resisting  contest  of  will  before  probate. 

Counsel  Fees  are  Allowable  in  Equity  in  action  for  preservation 
or  distribution  of  fund  where  all  parties  have  common  interest. 

Approved  in  Estate  of  O'Connor,  2  Cal.  App.  478,  84  Pac  321, 
superior  court,  upon  settlement  of  first  account  of  trustees  appointed 
under  will  after  distribution,  may  allow  claim  of  one  of  them  for 
counsel  fees  incurred  in  obtaining  distribution  to  trustees,  where 
cotrustee,  who  was  executrix,  refused  to  petition  for  such  distribution 
after  final  settlement  of  her  account,  and  her  sisters,  beneficiaries, 
were  assailing  trust. 

Allowance  of  Attorneys'  Fees  Ont  of  Fund  for  attorneys  of  cred- 
itors who  sue  in  behalf  of  themselves  and  others.  See  note,  54  L. 
B.  A.  819. 

107  CaL  345-348,  40  Pac.  440,  PEOPLE  T.  SIMONSEN. 

To  Prove  Corpus  Delicti,  All  Elements  of  crime  must  be  made  to 
appear  before  defendant's  confessions  are  admissible  for  any  purpose. 

Approved  in  People  v.  Besold,  154  Cal.  368,  97  Pac.  873,  following 
rule;  People  v.  Wilkins,  158  Cal.  536,  111  Pac.  615,  in  prosecution 
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for  murder,  evidence  being  eireumetantial,  it  is  proper  to  admit 
defendant's  admissions  and  faets  tending  to  connect  him  with  crime, 
without  first  proving  corpus  delicti;  People  v.  Spencer,  16  Cal.  App. 
759,  117  Pac.  1040,  corpus  delicti  was  sufficiently  proved  to  justify 
evidence  of  defendant's  admissions,  by  proof  that  defendant  repre- 
sented that  he  had  twenty  thousand  dollars  on  deposit,  and  expected 
to  have  seven ty-five  thousand  dollars  more  there  in  few  days,  taken 
in  connection  with  fact  that  draft  drawn  for  five  hundred  dollars 
on  said  bank  was  dishonored  few  days  later  for  want  of  funds; 
People  V.  Saunders,  13  Cal.  App.  747,  110  Pac.  827,  where  physical 
condition  of  property  showed  that  three  distinct  fires  had  been  started, 
and  it  appeared  improbable  that  fire  was  result  of  accident,  corpus 
delicti  was  sufficiently  shown  to  warrant  defendant's  admissions; 
People  V.  Bowland,  12  Cal.  App.  11,  106  Pac.  430,  where  defendant 
was  charged  with  embezzlement  of  particular  fund,  and  check  was 
drawn  thereon  by  debtor  of  bank  for  one  thousand  dollars,  and 
defendant  conducted  transaction  personally,  and  withheld  usual  tag 
which  woufd  result  in  record  thereof,  and  no  record  was  made,  and 
there  was  general  shortage  of  one  hundred  thousand  dollars  by  de- 
fendant, eorpus  delicti  was  sufficiently  proved;  People  v.  Chadwiek, 
4  Cal.  App.  73,  87  Pac.  388,  charge  of  previous  conviction  of  felony, 
with  charge  of  perjury,  cannot  be  sustained  by  reporter's  testimony 
of  mere  admission  of  defendant,  made  upon  former  trial  of  forgery 
charge,  that  he  had  been  convicted  upon  prior  charge  of  felony  at 
different  date  from  that  in  judgment-roll;  People  v.  Grill,  3  Cal. 
App.  516,  86  Pac.  614,  in  murder  trial,  where  corpus  delicti  had  been 
established  by  independent  evidence  showing  death  produced  by  crim- 
inal means  only  used  by  one  other  person,  which  evidence  pointed 
strongly  to  defendant,  defendant's  admissions  were  properly  admitted 
against  him;  People  v.  Frank,  2  Cal.  App.  285,  83  Pac.  579,  on  charge 
of  murder,  no  conviction  can  be  sustained  upon  defendant's  admis- 
sions alone;  In  re  Kelly,  28  Nev.  498,  83  Pac.  225,  on  preliminary 
examination  on  charge  of  rape,  evidence  of  medical  expert  that  from 
examination  of  prosecutrix  shortly  after  alleged  offense,  he  thought 
she  had  had  intercourse  with  someone,  and  of  other  witnesses  that 
they  had  seen  marks  of  violence  on  her  person,  were  sufficient,  when 
coupled  with  defendant's  admission  shortly  after  crime  that  he  had 
done  it,  to  justify  his  commitment  for  crime;  State  v.  Marselli,  43 
Wash.  276,  86  Pac.  587,  on  prosecution  for  rape,  where  defendant 
was  convicted  of  attempt  to  rape,  erroneous  admission  of  confession, 
without  proof  of  corpus  delicti,  was  prejudiciaL 

Proof  of  OorpnB  Delicti.    See  note,  68  L.  B.  A.  42,  75. 

Oorpiu  Delicti  in  FaJae  PretenaoB.    See  note,  19  L.  B.  A.  (n.  a.)  443. 

107  CaL  348-362,  40  Pac.  534,  LASSINQ  ▼.  JAME& 

In  Cases  of  Uncertainty,  I^anguage  of  contract  is  to  be  interpreted 
most  strongly  against  party  who  caused  uncertainty  to  exist. 

Approved  in  Payne  v.  Neuval,  155  Cal.  50,  99  Pac.  478,  where 
grantee  prepared  instrument,  any  uncertainties  existing  in  said  agree- 
ment are  to  be  interpreted  most  strongly  against  him. 

In  Contract  for  Sale  of  Nine  Stacks  of  hay  at  five  dollars  per  ton, 
title  passes  presently,  notwithstanding  agreement  to  ascertain  num- 
ber of  tons  at  some  future  time  by  weight  and  measurement. 
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Approved  in  Grange  Co.  ▼.  Farmers'  XJnioii  etc.  Co.,  3  Cal.  App. 
524,  86  Pae.  617,  where  eanse  of  business  between  buyer  and^  seller, 
and  seller's  conduct,  indicate  intention  to  transfer  title  to  grain 
at  time  of  shipment,  title  thereto  rested  in  buyer. 

WlMre  Vendor  has  Bi^t  to  8^  personal  property  under  facts  of 
any  particular  case,  he  has  right  to  choose  his  remedy  as  between 
suing  for  entire  purchase  price  or  selling  property  and  bringing  action 
for  difference,  if  sale  results  in  loss. 

Approved  in  Botsford  v.  Heney,  12  Cal^  App.  383,  107  Pac.  594, 
where  defendant  as  purchaser  made  default  in  payment  of  purchase 
price  as  agreed,  vendor's  assignee  has  vendor's  elective,  remedy  to 
enforce  payment  of  agreed  purchase  price  against  defendant;  Idaho 
Implement  Co.  v.  Larnbach,  16  Idaho,  511,  101  Pac.  956,  discussing 
difference  between  "actual  sale"  and  "executory  agreement  to  sell." 

Bigbt  to  Baeclnd  or  Abandon  Contract  because  of  other  party's 
default.    See  note,  30  L.  B.  A.  34. 

Soificiency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.    See  note,'  26  L.  B.  A.  (n.  s.)  20. 

107  OaL  863-368,  40  Pac.  489,  PEBBY  ▼.  MAIiABIK. 

Miscellaneous. — Cited  in  Perry  v.  Malarin  (Osi.),  40  Pac.  490. 

107  Cal.  373-378,  40  Pac  492,  HEYBENTELDT  T.  JACOB& 
Capacity  in  Which  Executor  or  Administrator  may  be  sued  for 

personal  tort.     See  note,  51  L.  B.  A.  264. 
Miscellaneous. — Cited   in   Heydenfeldi  ▼•   Jacobs    (Cal.),   40   Pae. 

493. 

107  OaL  37S-S81,  40  Pac.  496,  OBIFFIK  ft  SKELLT  CO.  ▼.  MACK 
NOUA  ETC.  FBOTT  O.  00. 

Plaintiff  is  Entitled,  Under  Section  16  of  article  XII  of  Constitu- 
tion, to  sue  corporation  in  county  where  contract  was  made  only  when 
corporation  is  sole  defendant  in  action. 

Approved  in  Bond  v.  Karma-Ajax  Con.  Min.  Co.,  15  CaL  App.  474, 
115  Pac.  256f  where  superior  court  acquired  jurisdiction  of  corpora- 
tion by  service  on  president  and  he  permitted  default  against  it 
under  belief  that  claims  sued  on  were  valid,  court  could  render  default 
judgment;  Pittman  v.  Carstenbrook,  11  Cal.  App.  226,  104  Pac.  700, 
where  transitory  action  is  brought  in  county  outside  defendants' 
residence,  fact  that  foreign  corporation  codefendant  did  not  unite  in 
demand  for  change  of  venue  cannot  affect  their  right  to  such  change, 
in  absence  of  showing  that  original  venue  was  county  where  foreign 
corporation  had  its  place  of  business  in  this  state. 

Provision  of  Section  16  of  Article  XII  is  merely  permissive  to 
plaintiff. 

Approved  in  Miller  k  Lux  v.  Kern  County  Land  Co.  (Cal.),  65  Pac. 
313,  where  action  was  brought  against  corporation  for  injuries  to 
real  estate  in  county  where  it  had  its  principal  place  of  business, 
which  was  other  than  where  land  was,  section  16  of  article  XI  of  Con- 
stitution could  not  affect  right  under  section  392  of  Code  of  Civil 
Procedure  to  have  venue  changed. 

107  Cal.  382-386,  40  Pac.  482,  AHEBN  ▼.  McOABTHT. 

Deed  Absolute  in  Form,  If  Given  to  secure  debt,  will  be  treated 
in  equity  as  mortgage,  and  facts  and  circumstances  attending  its 
execution  may  be  shown  by  parol  evidenca. 
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Reaffirmed  in  Ck>uta  ▼.  Wineton,  163  Cal.  098,  GQl,  96  Pae.  358,  359. 

Bvidence  mnsfe  be  Clear  that  there  wae  ezieting  debt,  and  that  deed 
wag  intended  to  secure  its  paTment,  in  order  for  deed  absolute  on  its 
face  to  be  declared  mortgage. 

Approved  in  Peres  v.  Crocker  (Cal.)y  47  Pac.  93Q,  in  action  to 
declare  deed  absolute  a  mortgage,  judgment  that  deed  was  in  fact 
absolute  cannot  be  set  aside  where  there  was  evidence  of  grantor's 
cond<uct,  and  af  hie  pecuniary  condition  at  its  execution,  and  his 
declarations  before  and  after. 

Wbetlier  Dead  can  be  Tfeated  as  Mortgage  or  not  must  depend  upon 
whether  there  was  continuing  indebtedness  from  plaintiffs  to  defend- 
ants to  be  secured  bj  it. 

Approved  in  Keifer  v.  Myers,  5  Cal.  App.  673,  91  Pac.  164,  where 
transfer  of  half  of  stock  of  corporation  was  contemporaneous  with 
rigtht  to  purchase  same,  and  none  of  plaintiff's  existing  liabilities  as 
stockholder  were  canceled  or  assumed  by  defendant,  transfer  was 
pledge  and  not  sale. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  802. 

107  OaL  386-391,  40  Pac.  545,  TOWN  OF  HATWABD  v.  PIMENTAIi. 

IHity  of  Becorder  to  Issue  Execntion  is  purely  ministerial. 

Approved  in  Babin  v.  Pierce,  10  Cal.  App.  736,  103  Pac.  772,  where 
action  appealed  from  juetice's  court  to  superior  court  has  been  im- 
properly dismissed  therefrom^  appellant  cannot  invoke  certiorari  to 
review  and  anntil  act  of  justice  in  issuing  execution  thereafter  upon 
judgment. 

Jadgment  Being  Bendered  by  Court  which  had  jurisdiction  of  par- 
ties and  of  defectively  stated  cause  of  action  is  valid  until  appealed 
from  or  reversed. 

Approved  in  Matter  of  Hughes,  159  Cal.  365,  113  Pac.  686,  judg- 
ment of  superior  court  of  co^unty  of  venue  convicting  defendant  of 
crime  was  conclusive  upon  that  point,  and  judgment  by  court  of  an- 
other county  upon  habeas  corpue  holding  commitment  void  was  erro- 
neous. 

Where  Answer  to  Affidavit  for  Writ  of  Mandate  presents  no  issues 
of  facts,  and  raises  only  issues  of  law,  hearing  matter  on  pleadings  is 
sufficient  compliance  with  section  1088  of  Code  of  Civil  Procedure. 

Cited  in  Ferguson  v.  Board  of  Education,  7  Cal.  App.  570,  95  Pac. 
166,  arguendo. 

Mandamus  as  Proper  Bemedy  Against  Public  Officers.  See  note,  98 
Am.  St.  Bep.  904. 

Mandamus  to  Compel  Inferior  Court  to  enforce  its  judgment  or  de- 
cree.   See  note,  24  L.  B.  A.  (n.  s.)  888. 

107  CaL  391-397,  40  Pac.  493,  SANDELL  V.  SHEBMAN. 

Where  Party  has  Communicated  All  Facts  of  which  he  had  knowl- 
edge to  attorney,  and  acted  upon  advice  received,  in  good  faith,  action 
of  malicious  prosecution  will  not  lie. 

Approved  in  Holliday  v.  Holldday  (Cal.),  53  Pac.  46,  defendant,  in 
action  for  malicious  prosecution,  who  relies  on  defense  of  probable 
cause  by  acting  in  good  faith  upon  counsel's  advice,  after  having  dis- 
closed all  material  facts  within  his  knowledge,  need  not  show  that 
he  also  disclosed  all  nuaterial  facts  which  he  could  have  ascertained 
by  reasonable  diligence. 
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Question  of  Oood  Faith  of  Oounflel  in  giving  advice  ia  not  element 
in  determining  wliother  or  not  there  was  probable  eause. 

Beaflirmed  in  Siiea  v.  Cloquet  Lumber  Co.,  92  Minn.  351,  100  N.  W. 
112. 

Advice  of  CoTmsel  as  Defense  to  Action  for  malicious  prosecution. 
See  note,  13  L.  B.  A.  (n.  a.)  50,  55,  63,  64,  65,  66. 

Liability  for  Malicious  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Bep.  461. 

107  CaL  402-410,  40  Pac.  496,  DEMABTINI  ▼.  SAN  FBANCISOO. 

User  Sufficient  to  Establish  Bedication  by  owner  must  be  with 
knowledge  and  consent  of  owner,  and  under  such  circumatancee  as  to 
show  intention  by  owner  to  dedicate  to  such  use. 

Approved  in  Hailey  v.  Biley,  14  Idaho,  502,  95  Pac.  6^3,  17  L.  B. 
A.  (n.  8.)  86,  estoppel  in  pais  cannot  be  applied  in  favor,  of  publie 
against  property  owner,  unless  he  stood  by,  and  by  his  action  or 
silence  concurred  in  allowing  use  by  publie,  so  that  to  deprive  them 
of  such  use  would  invade  right  founded  upon  such  preaumption. 

107  CaL  410-423,  40  Pac.  652,  LE  BRETON  ▼.  COOK. 

Construction  of  Wills  Leading  to  intestacy  ia  not  favored^ 

Approved  in  Eatate  of  Claiborne,  153  Cal.  649,  112  Pac.  279,  pro- 
vision in  will,  wliioh  otherwise  made  no  disposition  of  property,  that 
it  waa  testator's  wish  that  all  property  should  be  considered  as  com- 
mAinity  property,  should  be  construed  as  testamentary  disposition  to 
wife  of  such  portion  as  she  would  take  under  law  of  succession,  if 
property  were  conrnminity  property. 

Interpretation  Should  be  Placed  on  Wills  so  as  to  prevent  intestacy, 
where  will  evinces  intention  by  testator  to  dispose  of  his  whole  estate. 

Approved  in  Estate  of  Blake,  157  Oal.  459,  108  Pac.  291,  presump- 
tion against  intestacy  is  subordinate  to  cardinal  rule  in  interpretation 
that  will  ia  to  be  construed-  according  to  testator's  intention,  as  ex- 
pressed in  language  of  will;  Estate  of  Gregory,  12  Cal.  App.  312,  107 
Pac.  56S,  though  wife  died  before  husband's  death,  and  trust  thereby 
created  for  her  benefit  failed,  bequest  of  residue  of  personal  property 
to  named  grandchildren  was  not  thereby  defeated;  Estate  of  Gran- 
nies, 3  Cof.  Prob.  434,  will  making  certain  bequests,  and  giving  residue 
of  property  to  daughter,  is  not  affected  by  subsequent  declaration  in 
will  that  all  estate  therein  devised  ia  separate  property;  In  re  Lotz- 
geseira  Estate,  62  Wash.  359,  113  Pac.  1108,  where  testator  gave  small 
pecuniary  legacy  to  each  of  five  daughters,  real  estate  to  two  sons, 
and  all  personal  property  to  one  of  five  daughters,  further  stating  that 
others  had  received  advan-cea  aa  their  share  of  inheritance,  sum  of 
six  thousand  two  hundred  dollars  passed  to  fifth  daughter  under  clause 
statied. 

Where  It  is  Manifest  from  Context  that  testator  used  "residue"  in 
restricted  sense,  it  will  be  given  meaning  in  which  it  was  clear  tes- 
tator used  it. 

Approved  in  Estate  of  Koch,  8  Cal.  App.  94,  96  Pac.  100,  where  codi- 
cil leaves  all  "belongings,  furniture  and  clothes  included,"  codicil  does 
not  include  any  money. 

Word  Used  More  Than  Once  in  Will  is  presumed  to  be  used  in  same 
sense,  unless  contrary  intention  appears  from  context. 

Approved  in  Estate  of  Vogt,  154  Cal.  511,  98  Pac.  267,  where  tes- 
tator, after  devise  of  separate  property  to  wife,  provided  that  rest 
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of  hit  "estate"  go  to  li«r  and  four  children,  equally,  and  farther  de- 
clared that  all  but  eight  thousand  dollars  of  "eetate"  was  separate 
property,  and  value  of  entire  estate  was  eleven  thousand  dollars,  and 
of  lot  devised  two  thousand  three  hundred  dollars,  widow  had  election 
to  take  under  will  or  share  in  conmiunity. 

Exce]»t  for  Establishment  of  General  PrindiAes,  very  little  aid  can 
be  procured  from  adjudged  eases  in  construction  of  wills. 

Reaffirmed  in  Estate  of  Skae,  1  Cof.  Prob.  462. 

Speciilc,  DemonstratiTe  and  General  Bequests.  See  note,  140  Am. 
St.  Rep.  613. 

107  Oal.  423-428,  40  Pae.  549,  SPENOEE  t.  DUNCAN. 

In  Action  for  Accounting  of  Trost  Funds,  finding  against  defend- 
ants' plea  of  statute  of  limitations  need  not  find  date  of  demand. 

Approved  in  Genterville  v.  Turner  County,  25  8.  D.  303,  126  N.  W. 
606,  where  co<unty,  in  collection  of  city's  taxee,  retained  more  than 
statutory  commission,  which  retention  was  under  claim  af  right,  and 
known  to  city,  limitations  ran  against  each  amount  so  retained  from 
date  of  each  settlement. 

Erroneous  Oondnsion  of  Law  is  not  ground  af  reversal  if  judgment 
is  right. 

Approved  in  Lange  v.  Waters,  156  Cal.  144,  103  Pac.  890,  in  action 
by  vendee  for  damages  for  breach  of  contract  for  sale  of  land,  find- 
ings inserted  among  so-called  conclusions  of  law  that  contract  was 
incapable  of  enforcement  because  of  uncertainty  in  description  of  land 
should  be  construed  as  findings  of  fact. 

Section  633  of  Code  of  Civil  Procedure  is  Directory. 

Approved  in  McKelvey  v.  Wagy,  157  Cal.  409,  108  Pac.  269,  court 
may  make  general  finding  in  order  of  sale  tha.t  all  allegatione  of 
complaint  are  true,  and  is  not  required  to  make  any  findings  upon 
afiirniative  defense,  wliere  no  evidence  is  introduced  to  support  it; 
Butler  V.  Agnew,  9  Cal.  App.  330,  99  Pac.  397,  if  correct  findings  or 
conclusions  of  law  and  fact  are  made,  they  may  be  considered  in  their 
true  character  although  set  out  together. 

107  CaL  482>438,  40  Pac.  540,  SMITH  ▼.  IJVEBPOOL  ETC.  INS.  CO. 

Before  Agents*  Declarations  are  Admissible  to  bind  his  principal, 
fact  of  ageney  must  be  established. 

Approved  in  Santa  Cruz  Butchers'  Union  v.  I.  X  L.  Lime  Co.  (Cal.), 
46  Pac.  382,  following  rule. 

Evidence  of  Declarations  of  Person  claimed  to  be  agent  are  inad- 
missible to  establish  agency. 

Approved  in  Pease  v.  Fink,  3  Cal.  App.  379,  85  Pac  660,  one  who 
deals  with  another  upon  his  statement  that  he  is  agent  of  third  per- 
son takes  upon  himself  risk  of  being  able  to  ahow  that  such  agency 
existed. 

107  Cal.  43»-445,  40  Pac.  655,  VAN  PBAAG  y.  QALE. 

Cases  of  Negligence  Present  Bffixed  Question  of  law  and  fact. 

Approved  in  Doyle  v.  Eechen,  5  Cal.  App.  57,  61,  89  Pac.  837,  839, 
where  plaintiff's  evidence  does  not  show  as  matter  of  law  that  he  was 
guilty  of  contributory  negligence,  it  was  proper  to  deny  motion  for 
nonsuit,  and  to  submit  question  of  contributory  negligence  to  jury; 
Johnson  v.  Thomas  (Cal.),  43  Pac.  579,  580,  where  plaintiff  was  run 
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over  by  wagon  driven  at  great  speed,  and  he  saw  it  when  it  was 
bloek  away,  but  thinking  it  would  not  be  turned  toward  side  street 
where  he  was  standing,  because  of  speed,  paid  no  further  attention, 
questioi^  of  contributory  negligence  was  properly  left  to  jury. 

Oourt  Shoi0d  Decide  Qnestion  of  Negligence  as  matter  of  law  when 
facts  are  clearly  settled. 

Approved  in  Wardlaw  v.  California  By.  Co.  (Cal.),  42  Pac.  1076, 
where  passenger  goes  on  side  of  platform  car  opposite  platform,  and 
not  at  place  arranged  to  receive  passengers,  and  attempts  to  climb 
on  train  from  between  cars,  and  in  so  doing  places  his  foot  on  bumper, 
where  it  was  injured  by  engine  moving  up  to  couple  train,  he  is  guilty 
of  contributory  negligence. 

Where  Plaintiff  Knew  of  Dangerous  Opening,  which  he  inadvertently 
stepped  into,  question  of  his  negligence  is  one  for  jury. 

Distinguished  in  Brett  v.  Frank,  ld3  Cal.  273,  94  Pac.  1053,  where 
employer  maintained  open  elevator  shaft-hole  in  tannery  floor,  exist- 
ence of  which  plaintiff  knew,  but  into  which  he-  stepped,  in  temporary 
forgetfulness,  while  backing  truck  to  elevator,  such  forgetfulness,  be- 
ing due  to  want  of  ordinary  care,  does  not  raise  question  of  fact  for 
jury. 

107  Cal.  446-447,  48  Am.  St.  Bep.  146,  40  Pac.  567,  BBOWN  y.  liEB- 


Oreditor  Stockbolder  of  Oorporation  may  8ne  other  stockholders  for 
their  pro  rata  of  debt. 

Approved  in  Hinshaw  v.  Austin,  64  Kan.  464,  67  Pac.  8S3,  where 
corporation  stockholders  guarantee  payment  of  promissory  notes  of 
corporation,  portion  of  itockholdera,  who  paid  same  when  reduced  to 
judgment,  may  maintain. action  for  contribution  against  coetockholders 
for  their  pro  rata  share  of  debts  so  paid. 

When  Stockholder  has  Paid  His  Portion  of  corporation's  debts,  he 
is  freed  from  all  liability. 

Approved  in  Gardiner  v.  Bank  of  Napa,  160  Cal.  580,  117  Pac.  668, 
section  322  of  Civil  Code  does  not  conflict  with  provisions  of  section 
3  of  article  XII  of  Constitution. 

107  Gal.  447-455,  40  Pac.  542,  PAOIFIO  FBUIT  OO.  ▼.  COON. 

Issuance  of  Certificate  of  Oorporate  Stock  is  not  necessary  prelimi- 
nary to  ownership  or  assessibility  of  such  stock. 

Approved  in  Hughes  Mfg.  etc  Co.  v.  Wilcox,  13  Cal.  App.  29,  108 
Pac.  873,  following  'rule;  Cotter  v.  Butte  ft  B.  V.  Smelting  Co.,  31 
Mont.  133,  77  Pac.  510,  where  plaintiff  made  part  payment,  but  stock 
had  not  been  delivered  to  him,  but  company  recognized  him  as  stock- 
holder, and  he  was  permitted  to  vote  stock,  he  was  eetopped  to  deny 
delivery  of  stock  to  him  and  acceptance  of  it. 

Subscription  for  Capital  Stock  of  Corporation  cannot  be  rescinded 
or  canceled,  except  for  fraud  or  mistake,  without  unanimous  consent 
of  all  stockholders. 

Approved  in  Thomas  v.  Wcntworth  Hotel  Co.,  16  Cal.  App.  411,  117 
Pac.  1044,  where  directors  released  one-half  of  subscriptions,  stock- 
holders are  estopped  from  objecting  to  directors'  power  to  make  such 
comrpromise,  where,  at  subsequent  meeting  of  stockholders,  such  sub- 
scribers were  recognized  as  holding  only  one-half  of  their  origpinal 
subscriptions,  and  corporation  resold  surrendered  stock  as  its  own. 
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Withdrawal  of  Stock  Subicriptioii.    See  note,  33  L.  B.  A.  596. 
Nature  and  Validity  of  Subscription  Agreement  to  corporate  stock 
See  note,  136  Am.  St.  Bep.  739. 

107  OaL  461-464,  40  Pac.  762,  PEOPLE  T.  OBESS. 

On  Trial  for  Murder^  Admission  of  declarations  of  deceased  mad^ 
on  day  before  homicide,  to  effect  that  he  had  discovered  that  defend- 
ant was  trying  to  get  his  wife  and  child  to  run  away  with  him,  is 
prejudicial  error. 

Approved  in  concurring  opinion  in  People  v.  Cook,  148  Cal.  352,  83 
Pac.  51,  evideuce  of  motive  is  admissible  only  where  fact  of  homicide 
is  denied  and  is  in  doubt  and  not  when  it  is  admitted. 

Criticised  in  People  v.  Cook,  148  Cal.  343,  344,  83  Pac.  47,  48,  when 
district  attorney  offered  evidence  of  defendant's  criminal  relations 
with  his  daughter,  and  offered  to  connect  it  with  proof  that  defendant 
was  extremely  jealous  of  attentions  of  anyone  to  her,  and  that  de- 
ceased had  been  paying  her  attention^  offer  made  admission  of  proof 
correct 

107  OaL  464-477,  40  Pac.  742,  29  L.  B.  A.  612,  SEZNHEB  T.  SANTA 
B08A. 

Wbere  Common  Council,  Under  Notice  of  election  stating  that  inter- 
est was  to  be  paid  annually,  made  interest  payable  semi-annually,  in 
New  York,  it  was  added  burden  upon  bondholders,  and  unauthorized. 

Approved  in  Murphy  v.  San  Luis  Obispo  (Cal.),  48  Pac.  975,  city 
cannot  issue  bonds  payable  in  "gold  coin  of  the  United  States"  instead 
of  in  "gold  coin  or  lawful  uLoney  of  the  United  States/'  as  required 
by  act  of  Marc4i  1,  1893;  Carlson  v.  Helena,  39  Mont.  107,  102  Pac. 
47,  to  submit  to  taxpayers  question  of  issuance  of  bonds  to  acquire 
particular  municipal  water  supply,  without  first  ascertaining  that 
such  particular  supply  is  available  and  can  be  acquired,  is  illegal 
divestment  of  discretion  vested  in  city  council  to  purchase  particular 
water  supply. 

Prior  to  Amendment  of  1893,  grant  of  power  to  municipality  to  issue 
bonds,  without  limitation  ae  to  kind  of  money  in  which  they  sEall 
be  payable,  confers  authority  to  make  them  payable  "in  gold  coin 
of  the  present  standard  of  weig<fat  and  fineness." 

Beaffirmed  in  Hillsborough  Co.  v.  Henderson,  45  Fla.  361,  33  So.  998. 

Form  of  Judgment  and  Procedure  in  Case  of  liability  to  make  pay- 
ment in  coin.    See  note,  29  L.  B.  A.  593. 

.  City  cannot  lasne  Bonds  in  Form  which  does  not  substantially  com- 
ply with  terms  stated  in  ordinance  of  submission  and  notice  of  elec- 
tion. 

Disapproved  in  Carlson  v.  Helena,  39  Mont.  Ill,  102  Pac.  48,  under 
Code,  section  3455,  it  may  be  presumed  that  voter  understood  that 
time  of  payment  stated  in  bonds  would  be  that  fixed  by  section  3459. 

107  Cal.  477-482,  40  Pac  754,  PEOPLE  ▼.  LEE. 

Defendant  is  Entitled  to  be  Apprised  with  reasonable  certainty 
of  nature  and  particulars  of  crime  charged  against  him. 

Approved  in  People  v.  Bradbury,  155  Cal.  810,  103  Pac.  217,  where 
indictment  for  perjury  charged  that  defendant  testified  that  he  never 
"told"  designated  bank  not  to  do  certain  thing,  without  naming 
officer   of   bank  told,  it   is   good   against  general   demurrer;   In   re 
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Mjrtle,  2  Cal.  App.  389,  84  Pac.  338,  where  conviction  was  obtained 
under  plea  of  gailtj  upon  information  not  objected  to  and  sub- 
stantially charging  offense  in  terms  of  section  211  of  Penal  Code, 
information  and  plea  together  established  case  of  robbery;  Daggs  v. 
Territory,  11  Ariz.  454,  94  Pac.  1108,  under  statute  defining  rape, 
indictment  charging  defendant  with  assault  with  intent  to  commit 
rape,  and  without  her  consent  by  force  was  attempting  to  have  in- 
tercourse .with  her,  was  defective. 

107  Cal.  482-487,  40  Pac.  804,  FLAGG  ▼.  DABB. 

AffldaTit  Showing  That  Defendants  are  Indebted  to  plaintiff  in 
specified  sum  upon  contract  for  direct  payment  of  money  is  suffi- 
cient in  affidavit  of  attachment. 

Approved  in  Boss  v.  Qold  Bidge  Min.  Co.,  14  Idaho,  697,  95  P«ac. 
825,  contract  providing  for  placing  of  twenty-five  thousand  shares 
of  mining  stock  at  five  cents  clear  is  contract  for  direct  payment 
of  money,  and  authorizes  attachment  in  action  therein  for  failure  to 
sell  such  stock  according  to  agreement. 

107  OaL  497-500,  40  Pac.  806,  PEOPLE  ▼.  FLY. 

Offense  of  Bmbezxlement  was  Complete  the  moment  it  was  taken 
with   intent   wrongfully   to    appropriate   it. 

Approved  in  People  v.  Kinard,  14 '  Cal.  App.  284,  111  Pac.  504, 
statute  commenced  to  run  from  date  ef  misappropriation  of  money. 

107  OaL  500-504,  40  Pac.  806,  WOOD  ▼.  OAKI.AND  ETC.  RAPID 
TRANSIT  OO. 

Memorandum  of  Contract  Filed  with  recorder  reciting  that  ma- 
terials are  to  be  furnished  in  conformity  with  specifications  men- 
tioned in  connection  therewith  p  void  where  specifications  are  neither 
set  out  nor  filed. 

Approved  in  Burnett  v.  Glas,  154  Cal.  255,  97  Pac.  425,  where 
building  contract  refers  in  description  of  work  to  specifications, 
same  must  be  filed  even  though  contract  itself  does  not  refer  to 
them  as  annexed,  but  refers  to  them  as  being  kept  in  architect's 
office. 

Where  Contract  Between  Owner  of  Property  and  original  con- 
tractor was  void,  materialman  could  maintain  action  against  owner 
to  enforce  their  liens. 

Appro vea  in  Gnekow  v.  Confer  (Cal.),  48  Pac.  332,  section  1183 
of  Code  of  Civil  Procedure  does  not  create  contractual  relation  be- 
tween owner  and  subcontractor,  whereby  owner  can  be  held  per- 
sonally liable,  but  merely  affords  opportunity  for  lien. 

Fact  That  Complaint  Alleged  that  building  was  completed  "on  or 
about"  certain  date  does  not  subject  complaint  to  general  demurrer 
where  complaint  alleges  that  claim  of  lien  was  filed  within  thirty 
days    after   completion    of   building.       * 

Approved  in  Stewart  v.  Simmons,  101  Minn.  377,  112  N.  W.  283, 
allegation  that  lien  was  filed  February  26,  1906,  and  within  ninety 
days  after  delivery  of  last  materials  is  sufficient  against  general 
demurrer,  although  exact  date  of  furnishing  of  last  materials  is 
not  given. 


107  Gal.  504-548    NOTES  ON  GAUFOBNIA  BEPOBTa  1168 

107  Oal.  504-612,  40  Pm.  802,  BE^IBT  T.  WOODBtTBN. 

FartneraMp  Belatlon  AriMS  from  Ownership  of  interest  in  mine. 

Approved  in  Cascaden  t.  Dunbar,  157  Fed.  66,  84  C.  G.  A.  566,  where 
one  of  defendants  entered  into  agreement  with  plaintiff,  whereby 
latter  was  to  locate  mining  claims  in  name  of  some  one  of  defend- 
ants, who  would  record  same,  plaintiff  to  have  half  interest  therein, 
and  defendants  did  not  record  until  after  time  for  recording  had 
expired,  when  they  relocated  them,  defendants  became  partners  with 
plaintiff  from  time  of  agreement  and  he  was  entitled  in  equity  to 
his  interest. 

'"Orubstake"  Contxact  is  One  Whereby  One  Party  furnishes  labor 
and  other  "grub,"  and  is  of  nature  of  qualified  partnenhips. 

Approved  in  Gascaden  v.  Dunbar,  2  Alaska,  412,  where  one  gratui- 
tously stakes  mining  claim  for  another  who  gives  no  aid  to  venture, 
oral  promise  by  locator  to  convey  to  latter  after  title  by  location 
is  acquired  cannot  be  enforced. 

OotenantB  in  llines.    See  note,  91  Am.  St.  Bep.  856. 

107  OaL  524-630,  40  Pac  706^  20  li.  &.  A.  327,  SAN  BEBNABDINO 
V.  80UTHEBN  PAOIFIO  OO. 

Corporate  Taxation  and  the  Oonunerce  ClauM.  See  note,  60  L. 
B.  A.  685. 

Taxati<m  of  Corporate  Franehliee.    See  note,  57  L.  B.  A.  92. 

107  CaL  535-^36^  40  Pac.  708,  HENBY  ▼.  BABTON. 

Where  City  Ordinance  Entitlee  Bvery  Man  complying  with  its 
provisions  to  retail  liquor  license,  one  complying  therewith  may  com- 
pel issuance  of  license  by  mandamus  where  trustees  refuse. 

Approved  in  Inglin  v.  Hoppin,  156  Gal.  490,  105  Pac.  585,  land  own- 
ers seeking  to  have  their  lands  in  particular  reclamation  district  set 
off  into  independent  district,  and  who  have  taken  steps  required  by 
sections  3446,  3472,  3481  et  seq.  of  Political  Gode,  may  have  writ  of 
mandate  against  supervisors  upon  their  refusal  to  establish  such 
independent  district;  Montpelier  v.  Mills,  171  Ind.  182,  85  N.  E.  8, 
where  liquor  license  is  wrongfully  and  arbitrarily  denied  applicant 
therefor  without  any  excuse  for  such  denial,  applicant  may  by  man- 
damus compel  issuance  of  license. 

Griticised  in  Beed  v.  GoUins,  5  Gal.  App.  497,  498,  499,  501,  502, 
504,  90  Pac.  974,  975,  976,  mandamus  lies  to  compel  issuance  of  license, 
under  county  liquor  ordinance,  where  applicants  had  been  refused 
license,  although  they  had  followed  prescribed  methods  for  obtaining 
such  under  ordinance,  and  were  fit  and  proper  persons. 

107  OaL  541-648,  40  Pac  956^  PEOPLE  ▼.  HABBISON. 

Court  cannot  Set  Aside  Judgment  foreclosing  certificate  of  pur- 
chase upon  evidence  not  found  in  judgment-roll. 

Approved  in  Tuffree  t.  Steams  Ranches  Go.  (Gal.),  54  Pac.  827, 
judgment  regular  on  its  face  'cannot  be  set  aside  on  motion  attacking 
its  validity. 

Distinguished  in  George  Frank  Go.  ▼.  Leopold  etc.  Go.,  13  Gal.  App. 
64,  108  Pac.  880,  where  judgment  was  rendered  by  default  and  after 
lapse  of  six  months  and  day  motion  was  made  to  vacate  same  as 
being  void,  court  might  vacate  judgment,  upon  proof  outside  record, 
that  court  never  obtained  jurisdiction  over  defendant. 
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107  CaL  549-562,  48  Am.  St.  Bap.  146^  40  Pac.  1020,  29  L.  B.  A.  718, 
JUDSON  ▼.  GIANT  POWDEB  00. 

Negligence  Is  Primft  Fade  EatabUahed  from  fact  of  explosion  of 
nitroglycerine  faetory,  in  absence  of  evidence  showing  care  on  part 
of  defendant's  employee^ 

Approved  in  Rathbun  v.  White,  157  Cal.  254,  107  Pac.  311,  instnic* 
tion,  that  explosion  of  powder  kept  by  defendants  in  such  quantities 
aa  to  be  very  dangerous  to  property  in  neighborhood  and  to  persons 
rightly  in  neighborhood  raised  presumption  of  negligence,  burden  of 
rebutting  which  was  on  defendant,  was  correct;  Bauhofer  v.  Craw- 
ford, 16  Cal.  App.  679,  117  Pac.  932,  where  wagon  was  standing  at 
side  of  street,  and  defendant's  automobile,  running  at  speed  of  ten 
or  fifteen  miles  an  hour,  ran  into  it,  defendant's  negligence  is  pre- 
sumed, where  evidence  showed  that  collision  was  at  8  o'clock  at 
night,  when  street  was  clear,  and  that  arc-light  made  wagon  plainly 
visible  for  fifty  feet,  and  driver  of  wagon  was  unaware  of  defend- 
ant's approach  until  collision  occurred;  Cincinnati  Traction  Co.  v. 
Holzenkamp,  74  Ohio  St.  385,  113  Am.  St.  Bep.  980,  78  N.  E.  530, 
proof  of  falling  of  trolley  pole  from  elecirie  car  when  it  stopped 
at  usual  stopping  place,  upon  person  standing  there  for  purposef  of 
getting  on  car,  raises  presumption  of  negligence  on  part  of  traction 
company;  Whaley  ▼.  Sloss-Sheifield  S.  &  I.  Co.,  164  Ala.  228,  51  So. 
424,  arguendo. 

Distinguished  in  Sauer  v.  Eagle  Brewing  Co.,  3  Cal.  App.  132,  84 
Pac.  427,  presumption  of  negligence  from  accident  has  no  applica- 
tion to  case  where  both  parties  were  in  exercise  of  equal  right,  and 
are  chargeable  with  same  degree  of  care  at  street  erossing. 

Presmniytioii  of  Negligence  ttom  Happening  of  accident  causing 
personal  injuries.     See  note,  113  Am.  St.  Bep.  993,  1003,  1015. 

Preeumptions  of  Negligence  are  Oteated  from  experience  of  past. 

Approved  in  Bowley  v.  Mangrum  &  Otter,  3  Cal.  App.  234,  84  Pac. 
998,  it  is  not  error  to  refuse  to  instruct  that  defendant's  negligence 
could  not  be  presumed  from  happening  of  accident,  where  defendant's 
servant  raised  trap-door,  which  caused  accident. 

In  Making  Grant  for  Purpose  of  dynamite  factory,  grantor  haa 
right  to  assume  that  due  care  will  be  exercised  in  conduct  of  businees. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Snell,  47  Tex.  Civ.  App.  421, 
106  S.  W.  174,  it  is  no  defense  to  action  for  injury  from  negligent 
drawing  of  gasoline  from  tanks  near  furnace  that  fire  never  before 
ignited  gas  from  gasoline  bo  drawn. 

What  are  Public  Nuisances.    See  note,  107  Am.  St.  Bep.  244. 

Presumption  of  Negligence  of  Master  from  unexplained  starting  of 
machinery  injuring  servant.     See  note,  1  L.  B.  A.  (n.  e.)  299. 

Municipal  Power  Over  Nuisances  relating  to  trade  or  business. 
See  note,  38  L.  B.  A.  642. 

Municipal  Power  Over  Nuisances  affecting  safety,  health,  and  per- 
sonal comfort.    See  note,  38  L.  B.  A.  311. 

Applicability  of  Bes  Ipsa  Loquitur  in  absence  of  contractual  rela- 
tions.   See  note  6  L.  B.  A.  (n.  ■.}  800. 

U  Oftl.  Notot— 74 
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107  OaL  56S^77,  48  Am.  8t  Bep.  156,  40  Paa  950,  DAVIS  ▼.  PA- 
CIFIC POWEB  CO. 

It  Is  Only  Where  Facts  sie  Badt  as  to  Leave  bat  inferenee  of  neg- 
ligence that  court  is  jaetifled  in  taking  question  of  contributory  negli- 
gence from  jury.  « 

BeafRrmed  in  Doyle  ▼.  Eschen,  5  Cal.  App.  57,  89  Pae.  837. 

Wliere  Owner  of  Building  Erected  in  Basement^  alongside  of  base- 
ment steps,  oyer  tenants'  protest,  shaft  to  transmit  power  to  new 
building,  which  shaft  wae  unprotected  and  dangerous,  and  liable  to 
catch  clothing,  Terdict  for  damages  to  employee  is  good. 

ApproTed  in  Capwell  v.  Blake,  9  Cal.  App.  Ill,  98  Pae.  54,  when 
drainage  of  rain  water  from  roof  was  defective,  causing  damage  to 
lessee  of  ground  floor,  fact  that  lessee  endeavored  to  ascertain  cause 
and  remedy  trouble  does  not  tend  to  show  acknowledgment  of  his  duty 
to  care  for  roof. 

Liability  to  Third  Persons  of  Lessors  of  Personal  Property.    See 

note,  92  Am.  6t.  Bep.  520. 

Bight  of  8«rvant  to  BeooTer  Damages  from  third  persons  for  in- 
juries in  performance  of  duties.     See  note,  46  L.  B.  A.  84,  86. 


107  CaL  577-586^  40  Pae  1026,  HELLING8  v.  HEYDENFELDT. 

Where  Consideration  has  Passed  to  Obligor,  and  he  has  given  abso- 
lute promise  to  pay,  damage  is  amount  due  by  terms  of  obligation, 
with  interest. 

Approved  in  Dickinson  ▼.  Zubiate  Mining  Co.,  11  Cal.  App.  663, 

106  Pae.  1^,  where  complaint  alleges  conditional  purchase  of  mining 
stock,  under  express  agreement  that,  if  diseatisiied  upon  examination 
of  property,  company  would  refund  price  paid,  and  alleging  tender  of 
stock  and  demand  of  payment  under  such  agreement,  demurrer  is 
properly  overruled. 

107  CaL  587-602,  40  Pac.  810,  MOBFFEW  ▼.  8AK  FBAKCISCO  ft 
BAN  BAFAEL  BT.  CO. 

After  Decree  of  Distribution  to  Widow  as  trustee  no  confirmation 
of  sale  under  power  held  by  her  as  trustee  was  required. 

Approved  in  Blair  v.  Hazzard,  158  Cal.  724,  112  Pae.  299,  where 
land  is  devised  to  trustees,  with  valid  power  to  sell,  fact  that  deed 
from  them  erroneously  recites  that  it  was  made  in  pursuance  of  order 
of  court  will  not  prevent  title  from  passing  to  grantee. 

Tmstee  Takes  Estate  Adequate  to  Execution  of  trust,  no  more  and 
no  less. 

Approved  in  Keating  v.  Smith,  154  Cal.  192,  97  Pae.  303,  under 
decree  distributing  residuary  estate  to  trustees  to  control  during 
minority  of  testator's  children,  and  then  "to  go"  one- third  to  tes- 
tator's widow,  widow  takes  vested  estate  in  such  share. 

Wliere  There  is  No  Trust  for  Purpose  of  Bale,  life  estate,  vested 
in  trustee  as  individual,  is  not  enlarged  to  fee  by  power  of  sale,  and 
trustee's  power  to  sell  remainder  after  termination  of  life  estate  ia 
mere  naked  power  to  sell. 

Approved  in  Estate  of  Neleon,  8  Cof.  Prob.  446,  where  will  gives 
widow  estate  for  life,  with  remainder  over,  power  of  disposition  given 
by  another  clause  in  will  does  not  enlarge  her  estate  inte  fee  and 
destroy  rights  of  remainderman* 
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Bemalnder  After  Derlae  or  Bequest  for  Xaife  with  power  of  dispo- 
Bition.    See  notes,  139  Am.  St.  Bep.  83;  1  L.  B.  A.  (n.  s.)  782. 

107  OaL  602-610,  40  Pac.  1024,  41  Pac.  304,  BANXIN  ▼.  NEWBCAN. 

No  Finding  or  Averment  of  Probative  Matter  ean  qualify  ultimate 
fact  established. 

Approved  in  People  v.  McCue,  150  Gal.  199,  88  Pae.  901,  in  action 
to  abate  obstructione  to  streets,  where  probative  facts  are  not  neces-- 
sarily  inconsistent  with  ultimate  fact  found,  th^t  such  streets  were 
public  highways,  and  no  evidence  appears  in  records,  finding  of  ulti- 
mate fact  prevails  and  supports  judgment  abating  nuisances;  Fair- 
banks ▼.  Bollins  (Cal.)y  54  Pac.  79,  finding  of  ultimate  fact  cannot 
be  impeached  by  immaterial  finding  of  mere  probative  fact. 

107  Oal.  614-618,  48  Am.  St  Bep.  164,  40  Pac.  1030,  ESTATE  OF 
SALMON. 

Intentional  Omiasion  of  Child  from  Will.  See  note,  79  Am.  St 
Bep.  816. 

Pretermitted  Heirs.    See  note,  115  Am.  St.  Bep.  582,  589. 

107  Cal.  618-622,  40  Pac  1032,  ESTATE  OF  CABEIOEB. 

Homestead  cannot  be  Set  Aside  by  probate  court  in  lands  in  which 
deceased  could  not  have  declared  homestead  in  his  lifetime. 

Approved  in  Estate  of  Davidson,  159  Cal.  100,  115  Pac.  50,  where 
hueband  held  undivided  half  interest  in  land  as  community  property, 
and  wife  other  half  as  her  separate  property,  probate  court  cannot 
set  apart  to  wife  his  interest  as  homestead,  leaving  her  undivided 
interest  in  cotenancy  properly  unimpressed  with  homestead  charac- 
teristics; Scboonover  v.  Birnbaum,  148  Cal.  549,  550,  83  Pac.  999,  no 
homestead  can  be  selected  or  claimed  upon  lands  owned  by  claimant 
as  joint  tenant  or  tenant  in  common. 

'Dietinguished  in  Estate  of  Pohlmann,  2  Cal.  App.  362,  84  Pac.  355, 
under  section  1465  of  Code  of  Civil  Procedure,  probate  court  could 
set  apart  any  portion  of  testator's  estate  which  was  suitable  as  home- 
stead, although  deceased  had  never  resided  upon  it,  and  could  not 

have  filed  declaration  of  homestead  thereon. 

« 

107  Cal.  622-626,  40  Pac.  1018,  MOBSE  v.  DE  ABDO. 

Land  Held  Under  Agricultural  Patent  from  United  States  is  not 
"mining  claim"  under  section  1183  of  Code  of  Civil  Procedure. 

Approved  in  Berentz  v.  Kern  King  Oil  etc.  Co.  (Oal.  App.),  84  Pac. 
46,  47,  mining  claims  referred  to  in  section  1183  of  Code  of  Civil 
Procedure  do  not  include  oil  welle. 

Explained  in  Berentz  v.  Belmont  Oil  Min.  Co.,  148  Cal.  582,  113 
Am.  St.  Bep.  308,  84  Pac.  49,  land  in  process  of  development  as  oil 
mine  is  mining  claim  within  meaning  of  lien  law. 

"Mining  Claim"  is  That  Portion  of  Lode,  or  surface,  which*  claim- 
ant has  acquired  by  virtue  of  compliance  with  laws  of  United  States 
and  miners'  customs. 

Approved  in  Escott  v.  Crescent  Coal  etc.  Co.,  56  Or.  195,  196,  106 
Pac.  454,  455,  in  construing  statute  providing  for  liens,  in  title  of 
which  worde  "mining  claim"  are  used,  words  are  not  to  be  strictly 
construed  to  determine  rights  to  lien,  but  they  are  to  control  in 
measuring  extent  of  lien« 
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107  0«L  629-644,  40  Pm.  1047,  KNOWLB8  T.  SANDEBOOCOL 

In  Action  to  Enforce  Iiiablllty  of  stockholders  of  corporation, 
plaintiff  must  prove  whole  amount  of  stock  outstanding  to  enable 
court  to  determine  liability. 

Approved  in  Thomas  v.  Wentworth  Hotel  Co.,  15S  Cal.  277,  139 
Am.  St.  Bep.  120,  110  Pac.  043,  averment  that  number  of  ehares  ont- 
standing  was  three  thousand  five  hundred,  word  "outstanding"  was 
not  insufficient  under  Civil  Code,  section  322. 

Stockholders  of  Corporation  are  Liable  for  debts  of  corporation. 

Approved  in  Anderson  v.  Schloesser^  153  Cal.  222,  94  Pac.  886,  in 
action  to  enforce  stockholder's  liability,  upon  contract  of  corpora- 
tion with  plaintiff,  in  which  defendant's  real  estate  was  attached  and 
sold  under  execution,  defendant's  transfer  of  such  real  estate  is  not 
such  transfer  of  interest  as  to  entitle  transferee  to  be  substituted  as 
party  defendant,  under  section  385  of  Code  of  Civil  Procedure. 

In  Action  on  Stockholder's  Liability,  if  debt  of  corporation  was 
created  by  written  eontract,  debt  must  be  pleaded  in  usual  mode. 

Approved  in  Foreign  Mines  Development  Co.  v.  Boyes^  180  Fed.  596, 

597,  in  suing  stockholder  on  his  liability,  it  is  essential  to  allege  con- 
tract of  corporation  out  of  which  it  arises. 

Fact  That  Debt  of  Corporation  is  Secured  by  mortgage  does  not 
affect  liability  of  stockholder,  who  is  not  injured,  or  benefited  by  fact 
that  corporation  has  given  security. 

Distinguished  in  Foreign  Mines  Development  Co.  y.  Boyes,  180  Fed. 

598,  action  against  stockholder  to  enforce  his  proportionate  liability  as 
stockholder  on  notes  given  by  corporation  and  secured  by  mortgage  is 
one  based  on  notes  so  as  to  preclude  attachment  under  section  537  of 
Code  of  Civil  Procedure. 

Whether  Stockholder's  Liability  for  Debtf  of  corporation  indudefl 
interest.    See  note,  19  L.  B.  A.  (n.  s.)  430. 

107   CaL   644-666,  48  Am.  St.   Bep.  167,   40   Pac.   1033,   SMITH  ▼. 
BBODEBICK. 

Section  18  of  Article  XI  of  Constitatlon  means  that  no  liability  or 
indebtedness  incurred  in  any  one  year  shall  be  paid  out  of  income  of 
any  future  year. 

Approved  'in  County  of  Tehama  ▼.  Sisson,  152  Cal.  178,  92  Pac.  69, 
where  county  supervisors  borrowed  from  bank  amount  of  estimated 
deficit,  and  made  entry  that  same  was  obtained  as  proceeds  of  sale  of 
county  property,  and  after  commencement  of  next  fiscal  year  made  entry 
of  repurchase  of  such  property  for  same  amount,  sale  being  wholly 
fictitious  and  colorable,  transaction  was  in  violation  of  constitutional 
provision. 

Comitltational  Bestrictions  on  Power  of  Municipalities  to  eontract 
debts.     See  note,  121  Am.  St.  Bep.  256. 

107  CaL  656-658,  40  Pac.  1042,  LABS  v.  COOPEB. 

Description  of  Lot  in  Assessment  merely  by  particular  number, 
which  is  its  number  on  official  city  map,  is  insufficient  to  support 
assessment  lien,  if  there  is  nothing  in  assessment  referring  to  such 
official  map. 

Approved  in  Smith  ▼.  Loe  Angeles,  158  Cal.  709,  112  Pac.  310,  under 
section  3650  of  Political  Code,  description,  in  Mexican  grant,  giving 
name  of  ranch  and  statement    that  it  is  fractional  section  24,  T.  1  N. 
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B.  14  W.  is  insnfBcient  to  identify  property  aMessed  where  no  snrvej 
of  land  into  congressional  districts  had  ever  been  made;  Chapman  v. 
Zoberlein,  152  Cal.  218,  92  Pac.  188,  assessment  description  of  lot  34  in 
University  Addition  Tract  in  Los  Angeles,  though  prima  facie  insuffi- 
cient, in  action  involving  validity  of  tax  deed  based  upon  such  assess- 
ment, may  be  so  explained  as  to  hold  assessment  good  by  extraneous 
evidence  shoving  that  there  was  definite  tract  known  by  name  given; 
San  Diego  Bealty  Co.  v.  Cornell,  150  Cal.  638,  89  Pac.  603,  where  de- 
scription in  assessment  was  to  lot  1,  block  17,  Ocean  Beach,  injunction 
lies  to  restrain  execution  of  deed  to  state  for  unpaid  taxes  based  upon 
assessment;  Wright  v.  Fox,  150  Cal.  681,  89  Pac.  833,  assessment  as  lot 
5,  block  3,  in  Jefferson  street,  in  LfOS  Angeles  county,  but  failing  to 
designate  city,  or  to  refer  to  any  map  or  tract,  is  void;  McLauchlan  v. 
Bonynge,  15  CaL  App.  242,  114  Pac.  799,  where  no  map  was  referred 
to  in  assessment  or  tax  deeds  from  state,  reference  to  recorded  map  of 
"Clifton  Tract"  in  deed  in  plaintiff's  chain  of  title  prior  to  assessment 
is  insufficient  where  it  is  sought  to  devest  owner  of  title  by  proceedings 
in  invitum ;  Stough  y.  Beeves,  42  Colo.  439,  440,  95  Pac.  960,  where  land 
was  described  by  number  and  block  of  certain  tract,  without  any  refer- 
ence to  map,  and  lot  was  not  subdivision  of  town,  but  of  adjoining 
quarter  section  of  land  known  as  "Fairground  plat,"  description  was 
insufficient  to  identify  lands  sold. 

Distinguished  in  Baird  v.  Monroe,  150  Cal.  573,  89  Pac.  357,  where 
there  was  stipulation  as  to  recorded  map  of  "Pellissier  Tract,"  and 
designation  of  property  assessed  by  lot  and  block  number  therein,  it  is 
to  be  taken  to  mean  that  there  is  but  one  such  map,  and  property  is 
sufficiently  identified. 

Where  Assessment  Does  not  Refer  to  any  official  map,  court  cannot 
take  judicial  notice  that  there  is  such  map. 

Approved  in  Fox  v.  Townsend,  152  Cal.  57,  91  Pac.  1004,  where 
assessment  description  was  to  county,  tract,  lot  and  block,  it  was  prima 
facie  insufficient  to  identify  land  assessed. 

Where  Relative  Locationi  of  Streets  to  each  other,  etc.,  weje  shown, 
description  is  good. 

Approved  in  Pacific  Paving  Co.  v.  Verso,  12  Cal.  App.  365,  107  Pac. 
591,  where  resolution  of  intention  to  make  street  improvements  limits 
work  to  intersection  of  three  streets,  but  fails  to  define  limits  so  that 
same  could  be  readily  understood,  assessment  is  unsupported. 

107  Cal.  659-664,  40  Pac  1046,  RAMISH  ▼.  KIRSCHBAXJM. 

Where  Eggt  were  Sold,  to  be  Sent  by  Freight,  and  bill  of  lading 
was  sent  to  bank,  with  sight  draft,  to  be  delivered  to  vendee  upon  pay- 
ment of  price,  title  did  not  pass  until  before  bill  of  lading  was  received 
by  bank  for  delivery. 

Approved  in  Masoner  v.  Bell,  20  Okl.  623,  95  Pac.  241,  18  L.  B.  A 
(n.  8.)  166,  on  sale  of  goods  for  cash  on  delivery,  if,  on  delivery,  pay- 
ment is  refused,  and  vendee  appropriates  goods,  action  lies  against  him 
for  value. 

Distinguished  in  National  Warehouse  etc.  Co.  v.  Toomey,  144  Mo.  App. 
522,  129  S.  W.  425,  \p.  contract  to  sell  and  deliver  hay  on  track  at  point 
in  Iowa  for  vendee  in  St.  Louis,  even  though  hay  of  such  quality  had 
no  market  value  at  shipping  point,  placfl  of  shipment  was  place  of 
delivery. 
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To  Whom  DellTOxy  mMj  bo  Mado  nndor  bill  of  lading.  See  note, 
38  L.  B.  A.  360. 

107    Oal.  667-674,  40    Pac.  1053,    OBEENBEBQ    ▼.    CALIFOBNIAf 
BITXJMINOU8  BOCK  OO. 
Ooncliuiveneai  of  Prior  Deciiiona  on  vubsequent  appeals.    See  note, 
34  L.  B.  A.  34&. 

107  Oal.  676-676,  40  Pac.  1057,  CBAIO  T.  HE8PEBIA  LAND  ETC. 
CO. 

Baling  of  Trial  Court  npon  Noiurait  preBenta  qnestion  of  law. 

Approved  in  Smith  v.  Superior  Court,  2  Cal.  App.  531,  84  Pac.  55, 
upon  appeal  from  judgment  of  juetiee's  court  granting  nonsuit,  where 
there  was  no  trial  upon  merits  in  that  court,  superior  court,  upon  re- 
versal, properly  refused  trial  de  novo  therein  and  remanded  ease  for  uqw 
trial  in  justice's  court. 

BnliBgB  of  Court  npon  Nonsuit  must  be  excepted  to. 

Distinguished  in  Saul  v.  Moscone,  16  GaL  App.  500,  118  Pac.  454, 
where  court  summarily  dismisses  action  for  specific  performance  of  con- 
tract, at  conclusion  of  evidence  of  both  parties,  without  motion  for  non- 
suit by  defendant,  it  was  final  judgment  "deemed  excepted  to"  under 
sfiction  647  of  Code  .of  Civil  Procedure. 
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108  OaL  1-7,  40  Pac.  1077,  WIKONA  WAGON  00.  ▼.  BULL. 

Corporation  cannot  Extend  Liability  of  Btoekholders  by  giving  note 
for  prior  liability  for  which  alone  stockholders  were  responsible. 
Beaffirmed  in  O'Neill  t.  Quarnstrom,  6  Cal.  App.  473,  92  Pac.  392. 

108  OaL  a-14,  41  Pac.  281,  PEOPLE  ▼.  Y0X7NO. 

Pact  Tbat  Some  Jurors  were  not  Qoalified  does  afford  ground  for 
ehallenge  to  panel. 

Beaffirmed  in  People  v.  Richards,  1  Gal.  App.  573,  82  Pac.  694. 

Uncontradicted  Statement  in  Presence  of  Accused  as  confession. 
Bee  note,  25  L.  B.  A.  (n.  s.)  543. 

108  Cal.  19-25,  40  Pac.  1069,  GABO  ▼.  GABI>. 

Vendor's  Lien  is  Permitted  Only  for  unpaid  purchase  money,  and 
exists  only  where  there  is  a  certain,  ascertained,  absolute  debt  therefor. 

Approved  in  Marchandr  v.  Chicago  etc.  B.  B.  Co.,  147  Mo.  App.  629, 
127  S.  W.  390,  holding  lien  did  not  arise  on  failure  of  vendee  to  per- 
form covenant  to  maintain  a  dam  which  was  part  of  consideration  for 
conveyance. 

WaiT«r  of  Vendor's  Lien.    See  note,  137  Am.  St.  Bep.  196. 

108  Cal.  25-31,  41  Pac.  24,  ALEXANDEB  v.  McDOW. 

Whether  Complaint  States  Cause  of  action  may  be  considered  on 
appeal  from  default  judgment. 

Approved  in  Martin  v.  Lawrence,  156  Cal.  193,  103  Pac.  914,  upholding 
eomplaint  on  appeal  from  default  judgment. 

Complaint  Considered  and  Held  to  state  cause  of  action,  though 
assignment  of  note  sued  on  was  defectively  pleaded,  when  no  demurrer 
was  interposed. 

Approved  in  Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.),  53  Pac.  696, 
and  Kreiger  v.  Feeny,  14  Cal.  App.  543,  112  Pac.  903,  both  upholding 
complaint  as  against  general  demurrer;  Nevin  v.  Gary,  12  Cal.  App.  5, 
106  Pac  423,  upholding  on  appeal  from  default  judgment  complaint 
defectively  worded;  Wells,  Fargo  ft  Co.  v.  McCarthy,  5  Cal.  App.  311, 
90  Pac.  207,  holding  complaint  sufficiently  averred  ownership  of  mort- 
gage in  absence  of  demurrer  thereto. 

(1175) 
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Glerk  nuy  Enter  JTadgment  on  Default  for  attornejrs'  fees  where 
amount  is  provided  for  in  note. 

Distinguished  in  Parker  v.  Dekle,  46  Fla.  457,  ^5  So.  5,  holding  it 
error  to  enter  judgment  for  attomeTs'  fees  and  damages  assessed  bj 
clerk  in  suit  on  note  which  provided  for  "reasonable  attorney's  fee." 

Necenlty  of  Jnry  to  Compate  Dunages  on  default  judgment.  See 
note,  20  L.  B.  A.  (n.  s.)  7. 

108  Oal.  8S-37,  40  Pac.  1067,  BTTOKMAN  ▼.  FEBGU80N. 

TJnder  Vrooman  Act,  Superintendent  of  Streets  must  fix  time  for 
commencement  of  work. 

Approved  in  Buckman  v.  Hatch  (Cal.),  70  Pac  222,  holding  time  for 
commencement  and  completion  need  not  be  given  in.  contract,  but  must 
be  fixed  by  superintendent  and  authenticated  by  his  signature. 

108  CaL  38-46,  41  Paa  330,  HOSTETTEB  T.  LOS  ANGEUBS  TEB- 
MINAIi  BT.  00. 

Wliere  Description  of  Land  by  Lines  and  monuments  is  indefinite, 
statement  of  acreage  is  essential  part  of  description. 

Approved  in  Smith  v.  Owens,  63  W.  Va.  67,  59  S.  E.  765,  following 
rule;  Barbour,  Stedman  &  Herod  v.  Tompklna,  58  W.  Va.  501,  52  S.  £. 
715,  3  L.  B.  A.  (n.  s.)  715,  holding  acreage  essential  to  locate  land 
when  description  was  imperfect. 

Where  Attempt  to  Locate  Monuments  leads  to  confusion,  diatances 
given  are  controlling. 

Approved  in  Goss  v.  Golinsky,  12  CaL  App.  76,  106  Pac.  606,  holding 
where  marks  of  government  survey  were  obliterated  and  corner  could 
not  thus  be  located,  measurements  in  field-notes  controlled. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1002,  1012. 

Effect  of  Bounding  Grant  on  Biver  or  Tide  Water.  See  note,  42 
L.  B.  A.  510. 

108  CaL  45-46,  40  Pac.  1066,  LAGET  ▼.  LAOET. 

Additional  Counsel  Fees  for  Past  Services  of  attorney  cannot  be 
awarded  in  final  judgment  of  divorce. 

Approved  in  Bordeaux  v.  Bordeaux,  29  Mont.  483,  75  Pac.  361,  fol- 
lowing rule;  Leak  v.  Leak,  156  Fed.  477,  84  G.  0.  A.  284,  holding  court 
could  not  in  final  divorce  decree  award  wife  money  to  cover  cost  of 
depositions  previously  taken  by  her. 

Jurisdiction  to  Award  Temporary  Alimony,  suit  money,  and  counsel 
fees  pending  appeaL    See  note,  27  L.  B.  A.  (n.  s.)  713. 

108  CaL  54-58,  40  Pac.  1061,  PEOPLE  ▼.  DENBY. 

Where  Accused  Testifies  on  His  Own  Behalf,  it  is  improper  to  ask 
him  on  cross-examination  if  he  has  passed  under  another  than  true  name^ 
such  evidence  having  no  connection  with  matters  testified  to  in  chief. 

Reaffirmed  in  People  v.  Mohr,  157  CaL  735,  109  Pac.  477. 

Party  has  Bight  to  Besist  Unlawful  Attempt  to  arrest  him. 

Approved  in  State  v.  Gum,  68  W.  Va.  Ill,  69  S.  E.  465,  holding  party 
had  no  right  to  stab  person  who  unlawfully  attempted  to  arrest  him. 

For  Beggar  to  Ask  Assistance  on  One  Occasion  does  not  make  him 
a  vagrant  nor  justify  his  arrest  by  private  person  for  vagrancy. 

Approved  in  People  v.  Craig,  152  Oal.  46,  91  Pac.  99d,  holding  ae^ 
eused  guilty  of  acts  amounting  to  vagrancy,  and  arrest  therefor  lawfuL 

Vagrancy.    See  note,  137  Am.  St.  Bep.  960. 
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108  OaL  58-67,  41  Pae.  279,  DSEYFUB  T.  BADGER. 

Patent  Regular  on  Face  is  OondtuiiTa  as  against  collateral  attaek. 

Approved  in  Worcester  ▼.  Kitts,  8  Cal.  App.  184,  96  Pae.  337,  holding 
etate  patent  to  land  in  sixteenth  section  conclusiTe  aa  to  nonmineral 
character  of  land  as  against  collateral  attack  by  mineral  claimants; 
dissenting  opinion  in  Williams  v.  San  Pedro,  153  Gal.  52,  94  Pac.  237, 
majority  holding  in  action  to  quiet  title  to  tide  lands  defendants  could 
show  plaintiff's  certificate  of  purchase  was  void  when  plaintiff  showed 
no  posseseion. 

Ejectment  by  Executor  or  Administrator.  See  note,  186  Am.  St 
Bep.  84. 

108  Oal.  68-72,  41  Pac.  20,  MESNAOEB  ▼.  ENOELHABDT. 

Creation  and  Conveyance  of  Easements  Appurtenant.  See  note, 
136  Am.  St.  Bep.  689. 

108  Cal.  72-81,  41  Pac.  18,  30  !■.  &.  A.  390,  HABOBAVE  ▼.  COOK. 

Upper  Owner  has  No  Concern  with  any  use  or  diversion  of  water 
after  it  has  passed  his  land. 

Approved  in  San  Luis  Water  Co.  v.  Estrada,  117  CaL  182,  48  Pae. 
1080,  reaffirming  rule;  Hudson  v.  Dailey,  156  CaL  627,  105  Pac.  753, 
Bathgate  y.  Irvine,  126  CaL  140,  77  Am,  St.  Bep.  158,  58  Pae.  444,. 
Bogers  v.  Overacker,  4  Cal.  App.  339,  87  Pac.  1109,  Crawford  Co.  v. 
Hathaway,  67  Neb.  375,  108  Am.  St.  Bep.  647,  93  N.  W.  798,  60  K  B.  A. 
889,  and  Perry  v.  Calkins,  159  Cal.  178,  113  Pac.  138,  all  holding  use  by 
lower  owner  of  water  permitted  to  pass  by  land  of  upper  owner  gave 
no  right  by  prescription.  » 

Bight  of  Biparlan  Proprietor  to  Waters  of  stream  is  usufructuary 
including  right  to  reasonable  use  of  reasonable  quantity  for  irrigation. 

Approved  in  Turner  t.  James  Canal  Co.,  155  Cal.  95,  132  Am.  St. 
Bep.  59,  99  Pac.  525,  22  L,  B.  A.  (n.  s.)  401,  holding  upper  owner 
entitled  to  reasonable  use  of  water  for  irrigation  though  it  diminished 
flow  to  lower  proprietor;  Anderson  v.  Bassman,  140  Fed.  22,  holding 
upper  owner  limited  to  reasonable  use  of  water  for  irrigation. 

PreBcriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  718. 

Biglit  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  678. 

108  CaL  81-88,  41  Pac.  29,  SABICHI  y.  CHASE. 

Conveyance  to  Trustee  for  Payment  of  certain  creditors  with  pro- 
vision that  surplus  after  payment  of  such  creditors  be  returned  to 
grantor  is  not  contract  of  security  only  but  assignment  for  benefit 
of  creditors. 

Approved  in  Breeht  v.  Law  Union  etc.  Ins.  Co.,  153  Fed.  456,  hold- 
ing contract  to  convey  real  and  personal  property  to  mortgagee  to 
manage  same  and  pay  grantor's  debts  and  pay  surplus  over  to  him 
was  ^ot  mortgage  but  vested  title  in  grantee. 

Preference  by  Mortgage  or  Sale  as  assignment  for  creditors.  See 
note,  37  L.  B.  A.  340. 

108  CaL  9^95,  40  Pac.  1056,  BACiaALUPO  v.  SXJPEEIOB  COirBT. 
Citation  Under  Section  1328,  Code  of  Civil  Procedure,  is  in  nature 
of  summons,  and  jurisdiction  to  issue  ceases  one  year  after  petition 
for  revocation  of  probate  of  will  is  filed. 
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Approved  in  Focha  v.  Estate  of  Foelia,  8  OaL  App.  577,  97  Pae. 
322,  holding  where  petition  for  revoeation  of  wiU  was  filed  onlj 
three  dayi  before  expiration  of  year  after  probate,  and  citation 
was  delayed  six  months  thereafter,  prima  facie  case  of  lack  of  dili- 
gence was  made  out. 

108  Oal.  95-101,  49  Am.  St  Bep.  64,  41  Pac.  31,  80  !■.  &  A.  820, 
WHOLBT  ▼.  GAIiDWELL. 
Coxrelatiye  Bights  of  Upper  and  Lower  Proprleton  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  744. 

108  Oal.  101-116,  49  Am.  St  Be|^  68^  41  Pac  464,  29  L.  &.  A.  673, 
TEBBE  y.  ShOTH. 

One  Wlio  Belies  upon  Overcoming  prima  facie  coriectness  of  official 
canvass,  by  resort  to  ballots,  must  show  ballots  have  been  preserved 
in  manner  required  by  statute. 

Approved  in  Chatham  v.  Mansfield,  1  Cal.  App.  805,  82  Pac.  346, 
holding  ballots  kept  in  torn  envelope  in  desk  of  clerk  where  others 
might  have  access  to  them  were  inadmissible  on  contest;  Oakes  v. 
Finlay,  5  Ariz.  395,  53  Pac.  174,  holding  in  election  contest  where 
ballots  were  not  in  court,  parol  evidence  of  contents  was  inadmissible; 
Averyt  v.  Williams,  8  Ariz.  360,  76  Pac.  464,  holding  fact  that 
ballots  might  possibly  have  been  tampered  with  did  not  render  them 
inadmissible  at  election  contest. 

Wliere  Ballots  have  Been  Admitted  in  evidence  in  election  con- 
test, appellate  court  will  not  disturb  ruling  unless  satisfied  evidence 
does  not  warrant  it. 

Approved  in  Starkweather  t.  Dawson,  14  Cal.  App.  673,  112  Pac. 
739,  refusing  to  disturb  ruling  on  admission  of  ballots. 

Where  Cross  on  Ballot  is  Stamped  between  parallel  lines  containing 
name  but  not  at  right  of  column  as  required  by  statute,  it  is  not  dis- 
tinguishing mark. 

Approved  in  Haskell  t.  Long  Beach,  153  Cal.  550,  96  Pac.  95, 
holding  cross  stamped  anywhere  between  parallel  lines  inclosing 
name  on  ballot  was  not  distinguishing  mark;  Bloedel  v.  Cromwell, 
104  Minn.  4^0,  116  N.  W.  949,  holding  ballot  signed  by  voter  opposite 
name  of  candidate  was  properly  rejected;  Doll  v.  Bender,  55  W.  Va. 
410,  47  8.  E.  296,  holding  writing  of  name  of  candidate  above  name 
of  office  was  not  distinguishing  mark  though  law  required  names  to 
be  written  below;  dissenting  opinion  in  Parker  v.  Hughes,  64  Kan. 
241,  91  Am.  St.  Bep.  216,  67  Pac.  645,  56  L.  B.  A.  275,  majority 
holding  ballots  contained  distinguishing  marks;  Salcido  t.  Boberts 
(Cal.),  67  Pac.  1079,  arguendo. 

Marking  Official  Ballot    See  note,  47  L.  B.  A.  823,  828,  841. 

Departure  from  Directory  Provisions  only  will  not  render  election 
void  in  absence  of  showing  result  was  changed  or  rights  of  voters 
affected. 

Approved  in  Murphy  y.  San  Luis  Obispo  (Cal.),  48  Pac.  977,  hold- 
ing provision  for  writing  "Yes"  or  "No"  on  ballot  at  bond  election 
was  mandatory;  Vigil  v.  Garcia,  36  Colo.  440,  87  Pac.  547,  holding 
substantial  requirements  of  law  were  violated;  Bampendahl  v.  Crump, 
24  Okl.  888,  889,  105  Pae.  206,  207,  holding  void  election  at  which 
practically  all  mandatory  as  well  as  directory  provisions  were  fla- 
grantly violated;  Westville  v.  Stillwell,  24  Okl.  897,  105  Pac.  666, 
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holding  provision  for  voter  subscribing  to  affidavit  in  presence  of 
election  officers  at  special  election  was  mandatory;  Salcido  v.  Eoberts  ' 
(Cal.),  67  Pac.  1078,  1079,  arguendo. 

Irregularitiefl  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  79,  80. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  bal- 
lots.   See  note,  30  L.  B.  A.  (n.  s.)  &03,  607. 

108  Oal.  115-122,  40  Pac.  1037,  IN  BE  SMITH. 

Testator  is  Presumed  to  Dispose  only  of  Ms  s^are  of  community, 
but  where  it  undertakes  in  terms  to  dispose  of  all  community  prop- 
erty, wife  is  put  to  her  election. 

Beaffirmed  in  Estate  of  Vogt,  154  Cal.  510,  98  Pac.  266. 

108  OaL  124-128,  41  Pac.  83,  IN  BE  BLYTHE. 

Wbere  Decision  on  Appeal  cannot  Affect  Besnlt  as  to  thing  in  issue, 
it  will  not  be  retained  merely  because  appellant  might  be  entitled 
to  recover  costs. 

Approved  in  Turner  r^  Markham,  156  Cal.  70,  103  Pac.  320,  follow- 
ing rule;  Nelson  v.  Nelson,  153  Cal.  205,  94  Pac.  880,  dismissing 
appeal  when  during  its  pendency  all  matters  in  dispute  except  costs 
has  been  settled. 

Bight  to  Appeal  as  a  Party  Interested  or  injured.  See  note,  119 
Am.  St.  Bep.  741. 

108  Oal.  129-135,  41  Pac.  22,  QIEB  ▼.  LOS  ANGELES  OONSOL. 
ELEC.  BY.  CO. 

Employer  is  Ouilty  of  Lack  of  Ordinary  Care  in  retention  of  unfit 
employee,  after  knowledge  of  his  unfitness. 

Beaffirmed  in  Matthews  v.  Bull  (Cal.),  47  Pac.  775. 

Knowledge  as  Element  of  Employer's  Liability.  See  note,  41  L. 
B.  A.  92,  96,  99,  141,  144. 

Duty  of  Master  With  Eespect  to  Employment  of  his  servants.  See 
note,  48  L.  B.  A.  375,  376,  385,  391. 

After  Proof  of  Unfitness  of  Employee,  evidence  of  his  general  bad 
reputation  may  be  shown  to  charge  employer  with  negligence  in  his 
selection  or  retention. 

Approved  in  Still  v.  San  Francisco  etc.  By.  Co.,  154  Cal.  569,  571, 
572,  129  Am.  St.  Bep.  177,  98  Pac.  676,  677,  678,  20  L.  B.  A.  (n.  s.) 
322,  holding  railroad  liable  for  injury  on  ground  of  negligence  in 
selecting  conductor;  Southern  Pacific  Co.  t.  Hetzer,  135  Fed.  276, 
277,  278,  68  C.  C.  A.  26,  1  L.  B.  A.  (n.  s.)  288,  holding  specific 
acts  of  negligence  of  employee  known  to  master  admissible  to  prove 
incompetence  of  servant;  Wicklund  v.  Saylor  Coal  Co.,  119  Iowa,  338, 
93  N.  W.  306,  holding  proof  of  prior  acts  of  negligence  was  insuffi- 
cient to  charge  employer  with  negligence  in  retaining  employee; 
Bosenstiel.  v.  Pittsburg  Bys.  Co.,  230  Pa.  282,  79  Atl.  559,  holding 
incompetence  of  fellow-employee  could  be  proven  by  proof  of  habitual 
recklessness  in  work  he  was  employed  to  do. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  B.  A.  (n.  s.)  757,  759,  760,  763,  764,  766. 

108  Oal.  135-143,  41  Pac.  36,  413,  OABOUTTE  T.  WILLIAMSON. 

Errors  in  Oiying  Instmctions  not  Excepted  to  at  trial  cannot  be 
considered  on  appeal. 

Beaffirmed  in  Fleischhauer  v,  Fabens,  8  Col.  App.  32,  96  Pac.  18. 
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108  OaL  143-146^  41  Pac  37,  BBENOT  T.  BOBINSOK. 

MiflcellaneouB.— Cited  in  Aber  v.  Twichell,  17  N.  D.  233,  116  N.  W. 
'97,  to  point  that  giving  notice  of  claim  of  third  party  is  not  neces- 
sary when. sheriff  attaches  and  sells  property  when  in  possession  of 
third  party. 

108  OaL  14&-148,  41  Pac.  40,  BIVEBSIDE  LAND  ft  ISR.  00.  Y. 
JENSEN.  , 

la  Action  to  Qniet  Title  Against  Devisee  of  deceased,  plaintiff  may 
put  in  evidence  as  estoppel  judgment  quieting  his  title  against  de- 
ceased. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  347,  104  Pac.  998,  hold- 
ing plaintiff  could  show  estoppel  by  judgment  without  pleading  it. 

108  Oal.  148-153,  41  Pac.  38,  OAUFOBNIA  NAT.  BANK  T.  GINTY. 

One  Signing  Note  as  Principal  will  be  Held  as  such  though  cred- 
itor knew  he  was  only  surety  as  between  him  and  principal  debtor. 

Approved  in  National  Bank  of  Commerce  v.  Schrim,  3  Cal.  App. 
699,  86  Pac.  983,  holding  parol  evidence  admissible  to  show  defend- 
ants sued  on  note  as  principals  were  in  fact  sureties  when  note 
appeared  to  be  given  as  security  for  another  note  of  even  date  and 
same  terms. 

Oreditor  Holding  Two  Obligations,  one  better  secured  than  other, 
and  having  collateral  security  for  both,  may  apply  collateral  upon 
the  more  precarious  obligation. 

Approved  in  Hutchings  v.  Beinhnlter,  23  B.  L  527,  51  Atl.  432,  58 
L.  B.  A.  680,  holding  where  mortgage  securing  several  notes  was 
foreclosed  before  all  were  due,  proceeds  could  be  applied  to  notes  not 
yet  due,  so  that  attached  property  of  debtor,  not  included  in  mort- 
gage, could  be  applied  to  notes  which  were  due. 

Application  of  Payments.    See  note,  96  Am.  St.  Bep.  56,  82. 

Miscellaneous. — Cited  in  Malone  v.  Johnson  (Cal.),  47  Pac.  580, 
holding  pledge  of  corporate  stock  by  indorsement  and  delivery  of 
certificate  was  valid  as  between  parties. 

108  OaL  154-166,  41  Pac.  283^  DIOGINS  T.  HA&TSHOBNE. 

Courts  Do  not  Take  Judicial  Notice  of  streets  established  by  dedi- 
cation, or  municipal  ordinance. 

Approved  in  Merritt  v.  Barta,  158  Cal.  381,  111  Pac.  260,  holding 
court  would  take  judicial  notice  of  map  made  under  authority  of 
legislative  act  and  recognized  by  later  acf  as  official  map  of  city; 
Coe  College  v.  Cedar  Bapids,  120  Iowa,  546,  95  N.  W.  269,  holding 
width  of  street  not  established  by  city  charter  must  be  shown  by 
evidence. 

Judicial  Notice  of  Localities  and  Boundaries.  See  note,  82  Am. 
St.  Bep.  444. 

Failure  to  Appeal  from  Decision  of  superintendent  of  streets  as  to 
whether  contractor  has  completed  contract  renders  decision  conclu- 
sive. 

Approved  in  Oak  Hill  Water  Co.  v.  Gillette,  13  Cal.  App.  608,  110 
Pac.  318,  following  rule. 

Defects  in  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  B.  A.  908. 
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108  Oal.  166-173,  41  Pac.  287,  WILLIAMS  ▼.  BEBaiN. 

On  Appeal  by  Contractor  to  SupenrliorB  for  increase  in  amount  of 
lien  on  owner's  property,,  personal  notice  must  be  given  to  every 
person  affected  by  appeal. 

Distinguished  in  Stockton  Automobile  Go.  t.  Confer,  154  Cal.  409, 
97  Pac.  884,  holding  notice  to  deputy  of  obstruction  in  streets  suffi- 
cient to  east  liability  on  superintendent  of  streets. 

WIi«r»  Statute  Prescribes  Mode  of  Acquiring  Jurisdiction,  such 
mode  must  be  complied  with. 

Approved  in  Williams  v.  Bergin  (Cal.),  57  Pac.  1073,  holding  peti- 
tion on  appeal  from  street  assessment  which  failed  to  allege  warrant 
was  issued  was  ineffective. 

Term  "Notice"  Imports  That  Information  given  thereby  comes 
from  authentic  source,  and  is  directed  to  someone  who  is  to  act  oi 
refrain  from  acting  in  consequence  of  such  'information. 

Approved  in  Wiener  v.  Graff,  7  Cal.  App.  586,  96  Pac.  170,  holding 
notice  to  accept  option  to  renew  lease  was  sufficient. 

108  Oal.  178-179,  41  Pac.  466,  O'CONOB  T.  BOABK. 

Affldavit  for  Attachment  NeecL  Specify  only  amount  of  indebted- 
ness, and  not  amount  of  plaintiff's  demand  in  complaint. 

Distinguished  in  Finch  v.  McVean,  6  Cal.  App.  275,  91  Pac.  1020, 
holding  attachment  properly  dissolved  where  issued  for  sum  in  excess 
of  amount  stated  in  affidavit. 

108  Cal.  179-189,  49  Am.  St  Bep.  76,  41  Pac.  289,  FBEEliiAN  ▼. 
BELLEOABDE. 

Orant  Bounded  by  Shore  of  Biver  where  grantor  is  owner  of  river 
conveys  land  up  to  lowest  point  of  shore  at  any  time. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  111.  57,  79  N.  E.  300, 
12  L.  B.  A.  (n.  s.)  687,  holding  water's  edge  and  not  survey  meander 
line  is  shore  line  from  which  lines  should  be  drawn  to  show  water 
and  accretion  rights  of  adjacent  proprietors. 

Effect  of  Bounding  Orant  on  Blver  or  tide  water.  See  note,  42 
L.  R.  A.  504,  506;  512. 

108  CaL  189-197,  41  Pac.  291,  85  L.  B.  A.  33,  SAN  DIEOO  v. 
LINDA  VISTA  IBB.  DISTBICT. 

Pueblo  Lands  Within  Irrigation  District,  though  unused,  are  not 
exempt  from  assessment  for  purposes  of  district. 

Approved  in  City  Street  Imp.  Co.  v.  Regents,  153  Cal.  778,  780,  96 
Pac.  801,  802,  18  L.  B.  A.  (n.  s.)  451,  holding  street  assessment  could 
be  enforced  against  lands  of  state  university  not  in  actual  use  for 
school  purposes;  Knowles  v.  New  Sweden  Irr.  DiAt.,  16  Idaho,  247, 
101  Pac.  91,  holding  failure  to  appear  and  show  that  land  would 
receive  no  benefit  from  irrigation  district  assessment  waived  any 
objection  thereto;  Newberry  v.  Detroit,  164  Mich.  413,  129  N.  W.  700, 
holding  city  park  not  exempt  from  street  assessment. 

Distinguished  in  Tulare  Irr.  Dist.  v.  Collins,  154  Cal.  443,  97  Pac, 
1126,  holding  unused  lands  of  irrigation  district  not  subject  to  execu- 
lion  sale  on  judgment  against  district. 

Exemption  from  Taxation  or  Aaaessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  See  note^  13^2  Am. 
SSt.  Kep.  293,  300,  309,  318,  321. 
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Jd>c9l  AttMasmants  for  Benefits  on  Property  exempt  from  general 
taxation.     See  note,  18  L.  B.  A.  (n.  s.)  451. 

laiability  of  Bailroad  Bight  of  Way  to  assessment  for  local  improve- 
ments.    See  note,  12  L.  B.  A.  (n.  s.)  lid. 

Saperlorlty  of  Lien  of  Local  Aaaeasment  over  prior  lien.  See  note, 
35  L.  R.  A.  373,  376. 

Special  Assessment  as  Tax.    See  note,  3  L.  B.  A.  (n.  a.)  837. 

Personal  Liability  to  Pay  Aaseaament  for  local  improvement  See 
note,  a5  L.  B.'A.  59. 

108  Cal.  211-214,  41  Pac  41,  GBADT  y.  DONAHOO. 

Upon  Application  for  Opening  Default,  anjr  doubt  ebonld  be  re- 
solved in  favor  of  trial  on  merits. 

Approved  in  Greene  v.  Montana  Brewing  Co.,  32  Mont.  108,  79  Pae. 
694,  holding  defendant  entitled  to  have  default  opened. 

108  Cal.  214-223,  41  Pac.  407,  BECT7BITT  LOAN  ft  TRUST  CO.  ▼. 
KAUPPlfAN. 

Place  of  Trial  of  Action  to  Foreclose  Lien  is  not  element  going  to 
jurisdiction  of  court,  but  is  matter  of  legislative  regulation. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  604,  86  Pac.  841,  holding 
defendant  in  action  by  controller  to  recover  moneys  which  came  officially 
into  his  hands  was  entitled  to  change  of  venue  to  county  of  his  residence. 

Suit  to  Foreclose  Lien  on  Land  is  triable  in  original  county,  although 
land  is  embraced  in  new  county  formed  after  suit  is  commenced. 

Distinguished  in  Pope  v.  State,  124  Ga.  807,  110  Am.  St.  Bep.  197, 
53  S.  £.  386,  holding  criminal  case  could  not  be  tried  in  original  county 
over  defendant's  objection. 

Abandonment  of  Homestead.    See  note,  lOd  Am.  St.  Bep.  395. 

Abandonment^  Conveyance,  or  Encumbrance  of  homestead  during 
insanity  of  spooso.    See  note,  13  L.  B.  A.  (n.  s.)  431. 

Effect  of  ConTeyanco  or  Encumbrance  of  homestead  by  one  spouse 
only.    See  note,  95  Am.  St.  Bep.  937. 

Lease  of  Homestead  by  One  Sponae  Only.  See  note,  133  Am.  St 
Bep.  340. 

108  CaL  224-226, 49  Am.  St.  Rep.B2,  41  Pac  42,  COWAN  y.  OBIFFITH. 

Mechanic's  Lien  on  Dwelling  Extends  only  to  land  required  for  its 
convenient  use,  and  not  to  surrounding  form. 

Reaffirmed  in  Filston  Farm  Co.  v.  Henderson,  106  Md.  374,  67  Atl.  235. 

Extent  of  Land  to  Which  Mechanic's  Lien  will  attach.  See  note, 
26  L.  B.  A.  (n.  s.)  839. 

108  Cal.  240-246,  41  Pac.  299,  BIVEBSIDE  WATEB  CO.  T.  GAGE. 

Upon  Appeal  from  Order  Denying  New  Trial,  question  whether  find- 
ings are  sufficient  to  support  judgment  cannot  be  considered. 

Approved  in  Crescent  Feather  Co.  v.  United  Upholsterers'  Union,  153 
Cal.  434,  95  Pac.  872,  Owen  v.  Pomona  Land  etc.  Co.  (Cal.),  61  Pac. 
473,  Frank  v.  Chatfield  (Cal.),  60  Pac.  525,  Houser  ft  Haines  Mfg.  Co.  v. 
Hargrove  (Cal.),  59  Pac.  948,  and  Schroeder  v.  Mauzy,  16  OaL  App.  448, 
118  Pac.  462,  all  following  rule. 

Where  Issue  has  Been  Tendered  by  plaintiff  and  evidence  thereon 
admitted  by  both  parties  without  objection,  upon  assumption  that  an- 
swer raised  issue,  parties  cannot  for  first  time  contend  on  appeal  that 
such  issue  was  not  before  court. 

Beaffirmed  in  Hoover  v.  Lester,  16  Cal.  App.  154,  116  Pac.  384. 
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Finding  npon  Evidence  Outside  Isroee  will  be  disregarded  on  appeal. 

Approved  in  Howe  v.  Schmidt,  151  Oal.  441,  90  Pac.  1058,  holding 
on  appeal  from  judgment  findings  entirely  outside  issues  could  not  be 
considered  in  rapport  of  judgment. 

108  Cal.  247-249,  41  Pac.  464,  MASON  ▼.  GULBERT. 

Jurors  are  Entitled  to  Per  Diem  Only  for  days  actually  spent  in  at- 
tendance on  court. 

Reaffirmed  in  Emmer  y.  Bostock,  130  Mich.  842,  80  N.  W.  964. 

108  Oal.  250-261,  49  Am.  St.  Bep.  84,  39  Pac.  783,  41  Pac.  472,  CAB- 
DENAS  T.  MIUiEB. 

Unrecorded  Chattel  Mortgage  is  Void  as  to  attaching  creditors  of 
mortgagor,  regardless  of  actual  notice  of  its  existence. 

Approved  in  Hopper  v.  Keys,  152  Cal.  497,  92  Pac.  1021,  holding  fail- 
ure of  mortgagee  to  record  chattel  mortgage  in  county  to  which  it  was 
removed  for  thirty  days  rendered  mortgage  void  as  to  creditors  of  mort- 
gagor; Bank  of  Ukiah  v.  Gibson  (Cal.),  39  Pac.  1070,  holding  recording 
of  chattel  mortgage  had  same  effect  as  delivery  of  possession  as  against 
creditors  of  mortgagor;  Pierson  v.  Hickey,  16  S.  D.  48,  91  N.  W.  340, 
holding  unrecorded  chattel  mortgage  void  as  against  creditors  of  mort- 
gagor, though  their  debt  existed  before  creation  of  mortgage. 

108  Oal.  261-263,  41  Pac.  472,  LAKESHOBE  OATTLE  00.  v.  MODOO 
LAND  ETO.  OO. 

Where  Affidavits  on  Motion  for  Change  of  venue  as  to  place  obliga- 
tion wds  incurred  are  conflicting,  court  will  not  interfere  with  order  deny- 
ing motion. 

Approved  in  Bradley  y.  Davis,  156  Cal.  269,  104  Pac.  303,  applying 
rule  where  affidavits  as  to  residence  were  conflicting;  Lunnun  v.  Morris, 
7  Cal.  App.  714,  95  Pac.  908,  upholding  order  refusing  to  set  aside  de- 
fault based  on  documentary  evidence;  Haas  v.  Mutual  Belief  Assn. 
(Cal.),  42  Pac.  237,  denying  change  of  venue  of  action  against  corpora- 
tion when  affidavit  was  not  inconsistent  with  complaint  as  to  place  obliga- 
tion was  incurred. 

When  Notice  of  Motion  to  Change  Venue  bases  it  on  "papers,  files, 
records  and  proceedings"  in  action,  court  may  consider  complaint. 

Approved  in  Monti  jo  v.  Sherer,  5  Cal.  App.  739,  91  Pac.  262,  holding 
records  could  be  considered  in  hearing  of  motion  to  set  aside  default 
when  notice  referred  to  them. 

108  Oal  264-273,  41  Pac.  301,  GOBDON  T.SAN  DIEGO. 
Orant  Duly  Executed  Is  Presumed  to  have  been  delivered  at  its  date. 
Beaffirmed  in  Gerke  v.  Cameron  (Cal.),  50  Pac.  436. 

108  Cal.  273-284,  41  Pac.  305,  HAMILTON  ▼.  SAN  DIEGO. 

School  District  is  Corporation  Organized  for  educational  purposes. 

Approved  in  Agar  v.  Pagin,  3d  Ind.  App.  571,  79  N.  E.  380,  holding 
board  of  school  trustees  not  such  corporation  as  could  be  investigated  by 
city  council  under  act  authorizing  it  to  investigate  corporations  with 
which  city  deals. 

Taxpayer  cannot  Becover  Back  Taxes  paid  to  de  facto  school  district 
on  ground  it  has  no  legal  existence.  ^ 

Approved  in  Metcalfe  v.  Merritt,  14  Cal.  App.  248,  111  Pac.  506,  hold- 
ing attack  upon  petition  for  organization  of  reclamation  district  could 
not  be  made  in  action  to  compel  payment  of  bonds. 
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108  Cal.  288>204,  41  Pac.  12,  FBATT  ▼.  H01IT. 
Tenant's  Dnty  to  Leave  Premlaes  in  good  condition.    See  note,  64 
'    U  B.  A.  664. 

108  CaL  204-300,  41  Pac.  410,  8ANTA  BABBABA  v.  EIJ)BED. 

Objection  That  Complaint  la  Ambiguous  or  uncertain  cannot  be 
reached  by  general  demurrer. 

Approved  in  Spreckels  v.  Qorrill,  152  CaL  387,  92  Pac.  1013,  holding 
indirect  allegation  of  fraud  in  complaint  not  demurred  to  for  uncer- 
tainty was  cured  bj  verdict;  Dillon  t.  Cross,  5  Cal.  App.  768,  91  Pac. 
440,  upholding  averment  made  by  inference  in  absence  of  demurrer 
thereto;  Wells,  Fargo  &  Co.  v.  McCarthy,  5  Cal.  App.  312,  90  Pac.  207, 
holding  ownership  of  mortgage  sued  on  was  sufficiently  alleged,  when 
no  objection  was  raised  until  appeal. 

108  OaL  800-303,  41  Pac.  407,  PHUJP  t.  DITBKES. 

Where  Complaint  States  Cause  of  Action  for  damages  but  ia  uncer- 
tain as  to  what  damage  consisted  of ,  or  its  extent,  it  is  subject  to  special 
demurrer. 

Approved  in  Harron,  Bickard  Sd  McCone  v.  Wilson  etc.  Co.,  4  Cal.  App. 
500,  88  Pac.  516,  upholding  special  demurrer  for  uncertainty  to  counter- 
claim for  damages. 

108  CaL  303-306,  41  Pac  278,  STODDABD  ▼.  8TJPEBI0B  COUBT. 

Court  lias  No  Power,  After  Judgment  has  been  rendered  against 
plaintiff  and  pending  appeal  therefrom,  to  grant  an  injunction  in  same 
action. 

Distinguished  in  Pierce  v.  Los  Angeles,  159  CaL  517,  114  Pac.  819, 
upholding  injunction  granted  to  preserve  status  quo  after  injunction 
was  denied  defendants  and  before  taking  appeal,  pending  motion  for 
new  trial. 

Certiorari  will  not  Lie  When  Matter  complained  of  can  be  corrected 
on  appeal. 

Approved  in  Baird  v.  Justice's  Court,  11  Cal.  App.  443,  105  Pac.  260, 
Canadian  Bank  of  Commerce  v.  Wood,  13  Idaho,  805,  93  Pac.  260,  and 
Chapman  v.  Justice  Court,  29  Nev.  161,  86  Pac.  &54,  all  following  rule. 

108  Cal.  306-325,  39  Pac.  630,  41  Pac.  336,  LOWEB  KINQS  BIVEB 
BECLAMATION  DI8TBICT  T.  PHILLIP& 

Order  of  Supervisors  Made  upon  I>ue  Notice  to  owner  of  land  in- 
cluded is  conclusive  against  him  that  reclamation  district  is  lawfully 
organized. 

Approved  in  Boly  v.  Shunganunga  Drainage  District,  77  Kan.  757,  95 
Pac.  400,  following  rule. 

Determination  of  Assessment  Conunissioneni  of  reclamation  district 
may  be  attacked  by  way  of  defense  to  action  on  assessment,  when  there 
has  been  no  prior  opportunity  to  be  heard  before  conunissioners. 

Approved  in  Reclamation  District  v.  Glide  (Cal.),  41  Pac.  278,  follow- 
ing rule ;  Swamp  Land  etc.  District  v.  Blumenberg,  156  Cal.  535,  106  Pac 
391,  holding  willful  refusal  of  district  to  do  work  for  which  assessment 
was  made  and  which  never  could  be  done  was  good  defense  to  action  on 
aseeesment;  Swamp  Land  etc.  District  v.  Blumenberg,  156  Cal.  541,  542, 
106  Pac.  393,  394,  holding  land  owner  could  not  object  to  nlidity  of  as- 
sessment after  having  been  heard  in  action  brought  to  determine  ita 
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validity  under  section  34d3V^,  Politieal  Code;  B0I7  ▼.  Shunganunga 
Drainage  District,  77  Kan.  760,  95  Pac.  401,  upholding  assessment  on 
drainage  district. 

Any  Attack  on  linal  Detennination  provided  by  law  to  avoid  or 
correct  a  judgment  is  direct  and  not  collateral  attack. 

Reaffirmed  in  In  re  Central  Irr.  Dist.,  117  CaL  389,  49  Pac.  357. 

Procedure  for  EBtablialunent  of  Drains  and  sewers.  See  note,  60  L. 
B.  A.  244. 

Selection  of  Interested  Person  to  assess  benefits  from  improvements. 
See  note,  16  L.  B.  A.  (n.  9.)  293. 

Miscellaneous. — Cited  in  Lower  jfings  Biver  Beclamation  District  r. 
Phillips  (CaL),  39  Pac.  634,  Lower  Kings  Biver  etc.  District  v.  Wood 
(Cal.),  41  Pac.  337,  and  Lower  Kings  Biver  etc.  District  v.  Phillips 
(Cal.),  41  Pac.  337,  all  companion  cases. 

108  Oal.  326-S31,  49  Am.  8t  Bn>.  93,  41  Pac.  411,  38  L.  B.  A.  640,  EZ 
PABTE  LAOEY. 

Article  XI,  Section  11,  Constitation,  makes  direct  grant  of  police 
power  to  municipalities  for  local  purposes. 

Approved  in  In  re  Pfahler,  150  Cal.  80, 88  Pac.  274, 11  L.  B.  A.  (n.  s.) 
1092,  and  Home  Telephone  etc.  Co.  v.  Los  Angeles,  155  Fed.  566,  both 
following  rule;  In  re  Ackerman,  6  Cal.  App.  10,  91  Pac.  431,  holding 
legislature  could  not  limit  exercise  of  police  power  conferred  by  Con- 
stitution. 

Ordinance  Prohibiting  Oomdncting  of  Steam  Shoddy  or  carpet-beat- 
ing machine  within  one  hundred  feet  of  church,  school  or  dwelling  is 
valid  exercise  of  police  power. 

Approved  in  Grumbftch  v.  Lelande,  154  Cal.  684,  98  Pac.  1061,  holding 
ordinance  excluding  liquor  business  from  specified  districts  was  valid 
exercise  of  police  power;  In  re  San  Chung,  11  Cal.  App.  520,  105  Pac. 
613,  upholding  ordinance  forbidding  laundries  in  buildings  used  as  public 
stores;  Ex  parte  Murphy,  8  Cal.  App.  445,  97  Pac.  201,  upholding 
ordinance  prohibiting  public  poolrooms;  In  re  Newell,  2  Cal.  App.  768, 
84  Pac.  226,  upholding  ordinance  establishing  fire  limits  in  city;  In  re 
Jones,  4  Okl.  Cr.  86,  109  Pac.  575,  upholding  ordinance  prohibiting 
billiard-halls. 

Determination  by  Municipal  Authorities  of  Questions  of  fact  calling 
for  exercise  of  police  power  is  conclusive. 

Reaffirmed  in  Goytino  v.  McAleer,  4  Cal.  App.  658,  88  Pac.  992. 

What  are  Public  Nuisances.  See  note,  107  Am.  St.  Bep.  202,  212, 
232. 

Power  of  Municipal  Corporaticos  to  Define,  prevent,  and  abate  nui- 
sances.    See  note,  36  L.  B.  A.  606. 

Municipal  Power  Over  Buildings  and  other  structures  as  nui- 
sances.    See  note,  38  L.  B.  A.  161. 

Municipal  Control  Over  Smoke  as  public  nuisance.  See  note,  39 
L.  B.  A.  551. 

Injunctions  by  Municipal  Corporations  against  nuisances  affecting 
public  morals,  good  order,  health  and  safety.  See  notes,  38  L.  B.  A. 
305;  41  L.  B.  A.  326. 

Municipal  Poirer  as  to  Nuisances  affecting  public  morals,  decency, 
peace,  and  good  order.    See  note,  39  L.  B.  A.  520. 

Municipal  Powers  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  649. 
II  Oftl.  Notei— 75 
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Pr60CTiiitiT»  Sight  to  Maintain  PaUlc  KidBanea.    See  note,  53  L. 

A*  A..  o94« 

108  OaL  381^344,  41  Pac.  468,  BUBBIS  ▼.  KENNEDY. 

Superior  Court  haa  Jurisdiction  of  all  matters  of  probate  in  like 
manner  as  of  cases  at  law  and  in  equity. 

Approved  in  Elizalde  ▼.  Marphy,  4  Cal.  App.  118,  119,  87  Pac.  247, 
holding  superior  court  had  power  to  require  accounting  from  adminis* 
trator  of  deceased  administrator. 

Same  Presumption  as  to  Jurlsdjption  of  court  in  probate  proceed- 
ings attaches  as  in  ordinary  actions. 

Approved  in  Del  Campo  v.  Camarillo,  154  Gal.  654,  98  Pac.  1053, 
and  Estate  of  Davis,  151  Cal.  325,  121  Am.  St.  Rep.  105,  86  Pac.  185, 
both  following  rule;  Simmons  v.  Rowe,  4  Cal.  App.  758,  89  Pac.  624, 
holding  conclusiveness  of  judgment  in  foreclosure  suit  not  afiFected 
as  to  all  matters  which  might  have  been  litigated  by  fact  that  find- 
ings were  waived;  Smith  v.  Vandepen,  3  Cal.  App.  302,  85  Pac.  137, 
holding  decree  of  final  distribution  was  conclusive  on  lapse  of  time 
to  appeal;  Clark  v.  Rossier,  10  Idaho,  360,  78  Pac.  361,  holding  decree 
of  probate  court  could  not  be  collaterally  attacked. 

Where  Oourt  has  Jurisdiction,  errors  in  exercise  of  it  cannot  render 
decision  invalid. 

Reaffirmed  in  Raggio  v.  Palmtag,  155  Cal.  803,  103  Pac.  315. 

Petition  Is  Sufflclent  to  Support  Decree  of  sale  of  property  of  estate 
when  it  states  general  facts  showing  sale  was  necessary. 

Approved  in  Dane  v.  Layne,  10  Cal.  App.  369,  101  Pac.  1069,  hold- 
ing omission  to  state  "condition  and  value"  did  not  render  petition 
insufficient;  Plains  Land  &  Imp.  Co.  v.  Lynch,  38  Mont.  281,  129  Am. 
St.  Rep.  645,  99  Pac.  849,  and  Blackman  v.  Mulhall,  19  S.  D.  545,  104 
N.  W.  253,  both  upholding  petition  for  sale  of  property  of  estate. 

PurduuM  of  Property  of  Estate  Sold  at  public  auction  by  adminis- 
trator through  third  person  is  not  void,  but  only  voidable  at  instance 
of  those  interested  in  estate  who  may  rescind  and  restore  purchase 
money. 

Reaffirmed  in  Estate  of  Richards,  154  Cal.  494,  98  Pae.  535,  536. 

Who  may  not  Purchase  at  Judicial,  execution  and  other  compulsory 
sales.    See  note,  136  Am.  St.  Rep.  796,  801,  802. 

Where  Heirs  of  Decedent  Brought  Action  to  quiet  title  as  against 
purchasers  at  administrator's  sale,  they  could  not  rely  on  fraud  not 
pleaded  to  set  aside  defendant's  title. 

Approved  in  Virginia  etc.  Lumber  Co.  v.  Glen  wood  Lumber  Co.,  5 
Cal.  App.  260,  90  Pac.  49,  holding  in  conversion,  fraud  of  third  party 
in  procuring  goods  from  plaintiff  which  were  transferred  to  defendant 
for  pre-existing  debt  could  not  be  proven  when  not  pleaded. 

Criticised  in  Wendling  Lumber  Co.  v.  Glenwood  Lumber  Co.,  153 
Cal.  416,  95  Pac.  1031,  holding  in  trover,  fraud  of  third  party  in 
procuring  goods  from  plaintiff  and  transfer  to  defendant  without 
consideration  could  be  proven  without  pleading  it. 

108  Cal.  345-350,  41  Pac.  409,  SEABRXDOB  ▼.  McADAM. 

Advice  of  Counsel  as  Defense  to  Action  for  malicious  prosecution. 
See  note,  18  L.  R.  A.  (n.  s.)  64. 
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108  Oal.  354-359,  41  Pac.  337,  8AM0NSET  ▼.  MESNAQER. 

Qratoitons  Agent  to  Loan  Money  is  liable  for  failure  to  ezerciie 
good  faith  and  ordinary  diligence  in  investing  it. 

Approved  in  Schroeder  v.  Mauzy,  10  Cal.  App.  449,  118  Pac.  462, 
holding  exemption  from  liability  for  breach  of  contract  to  insure 
stored  property  for  benefit  of  party  storing  it  -could  not  be  claimed 
merely  because  no  charge  was  made  for  euch  service;  Kevane  v.  Mil- 
ler, 4  Cal.  App.  602,  88  Pac.  645,  holding  gratuitous  agent  to  pur- 
chase stock  could  not  make  profit  by  misrepresenting  purchase  price 
to  principal. 

Distinguished  in  Hudson  v.  Ellsworth,  56  Wash.  247,  248,  105  Pae. 
465,  466,  holding  gratuitous  agent  who  had  not  entered  upon  perform- 
ance of  service  assumed  no  liability. 

108  CaL  359-366,  41  Pac.  473,  OABPENTEB  ▼.  8HINNEBS. 

Though  QennineneM  and  Due  Execution  of  instrument  pleaded  by 
defendant  are  admitted  by  failure  of  plaintiff  to  file  affidavit  deny- 
ing same,  its  terms  and  legal  effect  are  to  be  construed  by  court. 

Approved  in  Cordano  v.  Wright,  159  Cal.  616,  115  Pac.  230,  holding 
in  such  case  plaintiff  could  show  that  for  any  cause  not  going  to 
genuineness  or  due  execution,  instrument  was  still  ineffectual  for 
any  purpose;  Newsom  v.  Woollacott,  5  Oal.  App.  725,  91  Pac.  348, 
holding  in  sneh  ease  plaintiff  could  by  parol  evidence  controvert  in- 
strument by  showing  fraud,  mistake,  or  that  it  had  no  connection 
with  contract  sued  on. 

Recital  in  Tax  Deed  Which  Shows  that  less  than  statutory  notice 
was  given  of  sale  cannot  be  prima  facie  evidence  of  its  regularity. 

Approved  in  Cadman  v.  Smith,  15  Okl.  639,  85  Pac.  348,  holding 
tax  deed  void  when  sale  waa  made  on  less  than  statutory  notice. 

108  Oal.  3^369,  41  Pac.  408,  OOX7LD  y.  ADAMS. 

Failure  to  Find  Inunaterial  Issue  is  not  ground  for  reversal. 

Reaffirmed  in  Hoyt  v.  Hart,  149  Cal.  730,  87  Pac.  572,  and  Dalton 
T.  Pacific  Electric  By.  Co.,  7  Cal.  App.  513,  94  Pac.  869. 

ConclusivenesB  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
84  L.  B.  A.  321. 

108  Oal.  36^-481,  41  Pac  308,  FOX  T.  HALS  ft  NOBOBOSS  SILVEB 
MIN.  CO. 

Validity  of  Service  in  Action  against  corporation,  upon  nonresident 
officer  within  state  as  party  or  witness.  See  note,  24  L.  B.  A.  (n.  a.) 
277. 

Presumption  Against  the  Destroyer  (spoliator)  of  evidence.  See 
note,  34  L.  B.  A.  587. 

Miscellaneous. — Cited  in  Fox  v.  Hale  ft  Noreross  etc.  Min.  Co.,  108 
Cal.  475,  476,  41  Pac.  328,  Fox  v.  Hale  ft  Noreross  etc.  Min.  Co.,  108 
Cal.  480,  41  Pac.  329,  and  Fox  v.  Hale  ft  Noreross  Silver  Min.  Co. 
(Cal.),  53  Pac.  36,  all  on  other  appeals. 

108  OaL  431-439,  41  Pac  477,  YOBS  Y.  SUPEBIOB  OOUBT. 

Judgment  of  Ouster  from  Franchise  usurped  by  corporation  upheld. 

Approved  in  State  v.  Delmar  Jockey  Club,  200  Mo.  73,  98  S.  W. 
644,  upholding  judgment  forfeiting  franchise  of  agricultural  fair  cor- 
poration for  nonuser;  State  v.  Armour  Packing  Co.,  173  Mo.  393;  96 
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Am.  St.  Rep.  515,  78  fi.  W.  654,  81  L.  B.  A.  464,  holding  judgment 
of  ouster  from  franchise  not  necessary  for  illegal  combination  of 
eorporations  when  combination  was  abandoned. 

108  Cal.  440-446,  41  Pac.  480,  PEOPLE  ▼.  LEYSHON. 

Where  in  Defining  Offense  Statute  enumerates  series  of  acts,  either 
of  which,  or  all,  may  constitute  offense,  all  siKh  acts  may  be  charged 
in  single  count. 

Approved  in  Ex  parte  Morgensen  (Cal.  App.),  90  Pac.  1064,  up- 
holding complaint  charging  conjunctively  in  language  of  ordinance 
prohibiting  keeping  of  saloons  that  defendant  unlawfully  and  will- 
fully did  all  things  prohibited  by  ordinance;  People  ▼.  Lapique  (Cal.), 
67  Pac.  15,  holding  information  charging  forgery  of  note  and  of  in- 
dorsement of  maker  charged  but  one  offense;  People  v.  Barnnovieh, 
16  Cal.  App.  432,  117  Pac.  574,  holding  information  did  not  charge 
two  offenses  by  alleging  two  intents  in  commission  of  one  offense; 
People  ▼.  Wolfrom,  15  Cal.  App.  735,  115  Pac.  1090,  upholding  indict- 
ment charging  two  offenses  by  one  act;  People  v.  Swaile,  12  Cal.  App. 
195,  107  Pac.  136,  upholding  information  alleging  conjunctively  intent 
"to  injure,  intimidate  and  terrify"  certain  persons;  In  re  Johnson, 
6  Cal.  App.  736,  93  Pac.  200,  upholding  complaint  charging  in  con- 
junctive form  that  defendant  kept  a  bar  and  sold  liquors,  both  in  vio- 
lation of  law;  Flohrs  v.  Territory,  14  Okl.  485,  78  Pac.  568,  uphold- 
ing indictment  which  in  single  count  charging  grand  larceny  alleged 
property  was  taken  by  fraud  and  stealth;  State  v.  Adams,  41  Wash. 
554,  83  Pac.  1108,  holding  indictment  charging  offense  of  carnally 
knowing,  by  force,  female  under  age  of  eighteen  years  charged  but 
one  offense. 

Orantlng  or  Refusing  Ck>ntlnuaiice  in  criminal  case  for  absence  of 
witness  is  largely  in  discretion  of  trial  court. 

Approved  in  People  v.  Barnnovieh,  16  Cal.  App.  432,  117  Pac.  574, 
upholding  denial  of  continuance  asked  on  ground  of  absence  of  wit- 
ness. 

Admissibility  in'  Criminal  Trial  of  Testimony  given  upon  prelim- 
inary examination  by  witnesses  not  available  at  trial.  See  note,  25 
L.  B.  A.  (n.  s.)  -884. 

108  Cal.  446-450,  41  Pac.  476,  KAUFMAN  ▼.  SUPEBIOB  COUBT. 

Order  Setting  Aside  Former  Judgment  of  dismissal  is  appealable. 

Approved  in  Shumake  v.  Shumake,  17  Idaho,  658,  107  Pac.  45, 
holding  appealable  order  made  after  final  judgment  vacating  and 
setting  aside  such  judgment. 

108  OaL  450-459,  41  Pac.  483,  42  Pac.  479,  ESTATE  OF  LEVINSOK. 

Findings  are  not  Bequlred  In  Proceeding  to  settle  account  of  exec- 
utor or  administrator. 

Beaffirmed  in  Estate  of  McPhee,  156  Cal.  337,  104  Pac.  455. 

Allowance  for  Extraordinary  Services  of  administrator  cannot  be 
made  when  not  claimed. 

Beaffirmed  in  Elizalde  v.  Murphy,  4  Cal.  App.  117,  87  Pac.  246. 

After  Affirmance  of  Judgment  and  Bemittitur  it  is  conclusive  on  all 
parties  in  absence  of  fraud  or  imposition  on  court. 

Approved  in  Philbrook  v.  Newman,  148  Cal.  175,  82  Pac.  773,  hold- 
ing petition  to   obtain  order  vacating  former  order  rendered  nine 
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years  before  affirming  order  denying  new  trial  could  not  be  enter- 
tained on  ground  order  was  wrong  as  to  facts  and  law. 

108  Cal.  460-463,  41  Pae.  482,  SAN  FRANOI8CO  ▼.  BXmB. 

Delineation  on  Map  of  City  Survey  of  space  corresponding  to  street, 
with  numbered  lots  on  either  side,  indicates  intention  of  city  to  ded- 
icate space  as  highway. 

Approved  in  Los  Angeles  v.  McCollum,  156  Cal.  151,  103  Pac.  916, 
23  L.  B.  A.  (n.  s.)  378,  holding  fact  that  strip  of  land  appearing  on 
map,  recorded  by  owner,  as  street  was  not  so  named  did  not  over- 
come presumption  of  intention  to  dedicate;  East  Birmingham  Bealty 
Co.  T.  Birmingham  Machine  etc.  Co.,  160  Ala.  472,  49  So.  451,  hold- 
ing sale  of  lots  with  reference  to  streets  indicated  on  map  prepared 
by  owner  but  not  so  named  constituted  dedication  of  such  as  streets. 

Distinguished  in  Coe  College  v.  Cedar  Bapids,  120  Iowa,  547,  95 
N.  W.  270,  holding,  recording  of  plat  showing  streets  did  not  amount 
to  dedication  thereof  when  not  named  as  such  nor  corners  marked  or 
dimensions  given. 

Legislature  may  Bevoke  Dedication  of  Street. 

Approved  in  Henry  v.  Seattle,  42  Wash.  423,  424,  85  Pac.  26,  and 
Mahoney  v.  Board  of  Education,  12  Cal.  App.  297,  107  Pac.  586,  both 
holding  state  could  revoke  dedication  of  street  by  itself  to  public. 

108  Cal.  463-474,  38  Pac.  628,  41  Pac.  486,  ESTATE  OP  aABBITY. 

Bight  of  Family  to  Allowanoe  is  not  dependent  upon  previous  order 
setting  apart  homestead. 

Approved  in  Estate  of  Snowball,  156  Cal.  238,  104  Pac.  447,  fol- 
lowing rule;  Estate  of  Hessler,  2  Cof.  Prob.  359,  holding  requirement 
that  homestead  be  set  apart  for  surviving  spouse  and  minor  children 
was   mandatory. 

Order  for  Family  Allowance  may  be  made  on  petition  of  anyone 
on  behalf  of  widow. 

Approved  in  Estate  of  Snowball,  156  Cal.  237,  104  Pac.  447,  hold- 
ing appointment  of  guardian  ad  litem  not  essential  to  making  of  fam- 
ily allowance  for  minor  children. 

Where  Testator  has  not  Bequired  Security  from  life  tenant,  court 
cannot  require  it,  in  absence  of  showing  of  danger  of  waste. 

Approved  in  Scott  v.  Scott,  137  Iowa,  241,  243,  126  Am.  St.  Bep. 
277,  114  N.  W.  882,  23  L.  B.  A.  (n.  s.)  716,  holding  court  had  discre- 
tion to  require  security  from  devisee  of  life  estate  in  personal  prop- 
erty. 

Where  Will  Discloses  Intention  That  Widow  shall  have  full  enjoy- 
ment during  life  of  personalty  bequeathed  to  her,  without  security 
for  its  preservation,  she  is  entitled  to  possession  of  such  personalty. 

Beaffirmed  in  Estate  of  Mayhew,  4  Cal.  App.  168,  87  Pac.  420. 

Testator  may  Make  Life  Tenant  Trustee  of  property  bequeathed 
without  requiring  any  security  from  him. 

Beaffirmed  in  Estate  of  Nelson,  3  Cof.  Prob.  452. 

108  CaL  47&-477,  41  Pac  328,  FOX  y.  HALE  ft  NOBOEOSS  SILVEE 
MIN.  CO. 

Action  by  Stockholder  to  Eecover  Money  of  which  corporation  was 
fraudulently  deprived  is  suit  on  behalf  of  corporation. 

Cited  in  Shively  v.  Eureka  Tellurium  etc.  Min.  Co.,  5  Oal.  App.  239, 
89  Pac.  1074,  arguendo^ 
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Stockholder  Who  Sues  to  Becorer  Moneys  of  which  corporation  was 
fraudnlently  deprived  is  entitled  to  be  reimbursed  for  costs  and  attor- 
neys* fees. 

Approved  in  Estate  of  O'Connor,  2  Cal.  App.  478,  84  Pac.  321,  hold- 
ing court  could  allow,  on  settlement  of  account  of  trustees  under  will, 
attorneys'  fees  for  procuring  distribution  to  trustees;  E[imble  v. 
Franklin  County,  82  Ind.  App.  389,  66  N.  E.  1027,  holding  taxpayers 
entitled  to  costs  and  attorneys'  fees  incurred  in  recovering  misappro- 
priated county  funds. 

108  OaL  478^84,  41  Pac  S28,  FOX  ▼.  HALE  it  K0BCB08S  SIItVER 
MIK.  CO. 

Where  Litigant  Dies  After  Submission  of  cause,  court  should  enter 
judgment  as  of  date  prior  to  his  death. 

Approved  in  San  Luis  Obispo  v.  Si  mas,  1  Cal.  App.  183,  81  Pac. 
975,  976,  holding  oifer  to  prove  insanity  of  absent  owner  was  no 
objection  to  signing  and  filing  of  findings  and  judgment  in  condemna- 
tion suit;  More  v.  Miller  (Cal.),  53  Pac.  1079,  holding  judgment  ren- 
dered against  administrator  after  his  removal  should  be  entered  as 
of  date  of  submission. 

Where  Property  is  Acquired  Which  Benefits  Party,  action  for  its 
ralue  survives  against  his  executor. 

Approved  in  Thornton-Thomas  Co.  v.  Bretherton,  32  Mont.  90,  80 
Pac.  12,  holding  action  lay  against  executor  for  damages  caused  by 
decedent  in  wrongfully  procuring  appointment  of  receiver. 

108  Oftl.  490-495,  41  Pac.  487,'  SAN  BEBNABDINO  INVESTMENT 
GO.  ▼.  MERBILL. 

Unless  One-fourth  of  Capital  Stock  of  corporation  has  been  sub- 
scribed, directors  cannot  levy  assessment  for  conducting  business. 

Approved  in  Pettit  v.  Forsyth,  15  Cal.  App.  158,  113  Pac.  895,  hold- 
ing failure  to  allege  one-fourth  capital  stock  had  been  subscribed  cured 
by  answer  alleging  one-third  stock  issued. 

When  Corporation  Seeks  to  Becoyer  Assessment  Levied,  solely  by 
virtue  of  obligation  created  by  statute,  strict  observance  of  statutory 
mode  and  provision  is  essential  to  recovery. 

Approved  in  Ruck  v.  Caledonia  Silver  Min.  Co.,  6  Cal.  App.  360, 
92  Pac.  195,  holding  void  for  failure  to  comply  with  statute  order 
levying  assessment. 

Where  Board  of  Directors  of  Corporation  loses  jurisdiction  to  take 
further  proceedings  for  collection  of  delinquent  assessment  by  failure 
to  publish  sale,  it  also  loses  rigiht  to  declare,  under  section  349,  Civil 
Code,  that  it  waives  proceedings  to  sell  stock,  and  elects  to  collect 
assessment  by  action. 

Approved  in  National  etc.  Oil  Co.  v.  Chappellet,  4  Cal.  App.  508,  88 
Pac.  507,  following  rule;  Bottle  Mining  etc.  Co*  v.  Kern,  9  Cal.  Ap4>. 
532,  94  Pac.  996,  holding  corporation  could  elect  to  waive  sale  of 
stock  for  delinquent  assessment  and  proceed  by  action,  if  proceeding 
to  sell  was  alive  when  election  was  made;  State  v.  Anaconda,  41 
Mont.  5^2,  111  Pac.  347,  holding  there  could  be  no  waiver  unless  when 
exercised  right  to  be  waived  existed;  Smith  v.  Gate  City  Oil  Co.,  160 
Cal.  449,  117  Pac.  526,  arguendo. 

Liability  to  Corporations  of  Subscribers  to  Stock.  See  note,  93  Am, 
St  Bep.  360,  362,  369,  372. 


1191  NOTES  ON  GALITOBNIA  BEPOBTS.     108  Cal.  503-535 

108  Cal.  60S-612,  41  Pac.  468,  aiiASSELL  ▼.  VEBBUOO. 

Miseellaneoas. — Cited  in  Verdugo  Canyon  Water  Co.  ▼.  Verdugo,  152 
Cal.  672,  93  Pac.  1029,  referring  historically  to  principal  case. 

106  OaL  618-617,  41  Pac  415,  BANS  OF  LASSEN  CO.  V.  8HEBEB. 

Oonrt  may  Bequire  Party  Demanding  Jury  to  deposit  fees  there- 
for under  rule  of  court. 

Disapproved  in  Story  v.  Walker,  71  N.  J.  L.  262,  58  Atl.  352,  hold* 
ing  justice  of  peace  lost  jurisdiction  by  proceeding  to  try  cause  after 
denial  of  jury,  upon  refusal  of  defendant  iriity  demanded  it  to  pay 
coets  thereof. 

108  CaL  617-621,  41  Pac  422,  JOSEPH  ▼.  AGEB. 

Bight  to  Keep  Easement  in  Bepair  can  only  be  exercised  when 
necessary,  and  in  such  manner  as  not  to  needlessly  increase  burden 
on  servient  estate. 

Approved  in  Percival  v.  Williams,  82  Yt.  541,  74  Atl.  324,  holding 
owner  of  water-power  easement  in  dam  had  right  to  repair  same  but 
not  to  hold  water  at  such  level  as  needlessly  to  injure  servient  estate. 

108  CaL  522-626,  41  Pac  416,  HTDE  ▼.  BUCEIIEB. 

Where  Orantor  was  Called  to  Prove  Deed  was  mortgage  and  testified 
to  contrary,  it  could  not  be  shown  by  other  witnesses  he  had  made 
declarations  to  opposite  effect. 

Approved  in  Bollinger  v.  Bollinger,  154  Cal.  705,  706, 09  Pac.  200, 201, 
holding  where  witness  called  to  prove  declarations  of  grantor  failed 
to  give  affirmative  testimony,  it  could  not  be  shown  by  other  witnesses 
that  he  had  made  statements  that  he  had  heard  certain  declarations 
of  grantor. 

108  Cal.  626-628,  41  Pac  413,  LEWIS  v.  CHAMBERLAIN. 

Where  Statutory  Proceedings  Sapplementary  to  execution  do  not 
afford  adequate  relief,  resort  may  be  had  to  creditor's  bill. 

Approved  in  Phillips  y.  Price,  153  Cal.  148,  04  Pac.  618,  following 
rule;  Union  Collection  Co.  v.  Snell,  5  Cal.  App.  132,  80  Pac.  860,  hold- 
ing title  of  third  person  cannot  be  litigated  in  such  proceeding,  but 
only  by  creditor's  bill. 

In  Proceedings  Supplementary  to  Ezecntlon,  court  cannot  order 
grantee  of  judgment  debtor  who  claims  title  to  property  conveyed  to 
subject  it  to  judgment. 

Approved  in  First  Nat.  Bank  v.  Cook,  12  Wyo.  534,  539,  78  Pac. 
1088,  1000,  2  L.  B.  A.  (n.  s.)  1012,  following  rule. 

108  Cal.  629-636,  41  Pac  420,  McCXTLLOUOH  ▼.  OLDS. 

Description  of  Land  in  Deed  by  Lots  and  blocks  on  map  is  sufficient 
where  map  is  produced  and  identified. 

Approved  in  Pox  v.  Townsend,  152  Cal.  53,  91  Pac.  10O7,  following 
rule;  Crozer  v.  White,  9  Cal.  App.  616,  100  Pac.  132,  admitting  parol 
evidence  to  e^cplain  ambiguity  in  description  in  deed;  Borchard  v. 
Eastwood  (Cal.),  65  Pac.  1048,  holding  description  sufficient  in  deed 
eonve3ring  all  "lands  owned  by  grantor"  in  certain  county  with  certain 
exceptions;  Bucher  v.  Overlees,  6  Ind.  Ter.  153,  89  S.  W.  1024,  hold- 
ing lands  sufficiently  described  in  conveyance  when  provided  it  should 
be  according  to  certain  plat;  Burns  v.  Witter,  56  Or.  371,  108  Pac. 
130,  upholding  complaint  in  specific  performance  of  contract  to  sell 
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land  where  it  eonld  be  showB  hj  extrinsic  evidence  that  description 
eonld  apply  to  but  one  tract;  Flegel  ▼.  Dowling,  M  Or.  46,  135  xVm. 
St.  Rep.  812,  102  Pac.  180,  description  held  sufficient  though  state  and 
county  was  omitted;  Crotty  v.  Effler,  60  W.  V*.  263,  54  S.  £.  346,  de- 
scription held  sufficient  for  specific  performance;  Honey's  Ezr.  v.  Curry, 
58  W.  Ya.  73,  112  Am.  St.  Rep.  944,  51  S.  E.  137,  holding  writing 
constituting  equitable  mortgage  was  not  void  for  uncertainty  in  de- 
scription where  defects  oould  be  supplied  by  parol. 

108  OaL  635-537,  41  Pac  417,  WABBSN  T.  FEBOTJ80K. 

Engineer's  Cextlllcate  Signed  by  Clerk  in  office  held  insufficient  as 
basis  for  lien  for  street  improvement. 

Approved  in  Warren  v.  Ferguson  (Cal.),  63  Pac.  1126,  holding  engi- 
neer's certificate  was  insufficient. 

108  OaL  538-545,  41  Pac.  401,  PEOPLE  v.  COBLEB. 

Party  Acting  as  Deputy  Assessor  who  receives  moneys  beloDgiog  to 
county  and  appropriates  them  to  his  own  use  is  guilty  of  embezzle- 
ment. 

Approved  in  People  v.  Robertson,  6  Cal.  App.  517,  92  Pac.  499,  hold- 
ing deputy  assessor  guilty  of  embezzlement  when  he  appropriated  to 
his  own  use  moneys  of  county  received  while  acting  as  agent  for 
county;  Hinds  t.  Territory,  8  Ariz.  377,  76  Pac.  470,  holding  defective, 
indictment  ch«arging  embezzlement  by  officer  of  corporation  which 
did  not  allege  money  taken  was  property  of  corporation;  State  v. 
Steers,  12  Idaho,  180,  85  Pac.  106,  upholding  indictment  for  embezzle- 
ment charging  sheriff  willfully,  unlawfully,  fraudulently,  and  feloni- 
ously appropriated  to  his  own  use  money  paid  to  him  in  official 
capacity. 

In  Profleciltion  for  Embezzlement,  evidence  of  other  like  acts  is  ad- 
missible for  purpose  of  showing  guilty  knowledge  and  intent. 

Approved  in  People  ▼.  Robertson,  6  Cal.  App.  519,  &2  Pac.  500,  fol- 
lowing rule;  State  v.  Carmean,  126  Iowa,  299,  106  Am.  St.  Rep.  352, 
102  N.  W.  100,  holding  inadmissible  proof  of  transactions  which  could 
have  had  no  relation  to  embezzlement  in  question;  State  v.  Ames,  90 
Minn.  193,  96  N.  W.  333,  admitting  evidence  of  other  crimes  whieh 
tended  to  show  scheme  for  commission  of  crime. 

Admiasibility  of  Evidence  of  Other  Orimas.  See  notes,  106  Am.  St 
Rep.  983;  62  L.  R.  A.  265. 

108  OaL  549-562,  41  Pac.  495,'  29  I..  R.  A.  839,  SAN  DIEGO  WATEB 
CO.  V.  BAN  BIEQO  FLXTME  CO. 

Seeking  of  Different  Kinds  of  Relief  in  complaint  does  not  estab- 
lish two  causes  of  action. 

Approved  in  Messer  v.  Hibernia  Sav.  etc.  Society,  149  Cal.  127,  84 
Pac.  837,  holding  complaint  could  demand  that  contract  be  reformed 
and  specifically  enforced,  and  also  demand  alternative  money  relief. 

Monopoly  Slgnifles  Sole  Power  of  dealing  in  particular  thing,  or 
doing  particular  thing,  either  generally  or  in  particular  place. 

Approved  in  Continental  Securities  Co.  v.  Interborough  etc.  Co.,  165 
Ped.  957,  holding  consolidation  of  several  street  railroads  was  monop- 
oly. 

Contracts  Between  Corporations  Haying  Common  Directors  or  offi- 
cers.    See  note,  33  L.  R.  A.  790. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  li.  R.  A.  (n.  a.)  1097. 
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Establlsliineiit  and  S^giiUtion  of  Municipal  Water  Supply.  Sea 
nete,  61  li.  B.  A.  75. 

108  OaL  562-566,  41  Pac.  445,  SAN  LXHS  OBISPO  ▼.  FABNUM. 

It  ia  not  Part  of  Official  Duty  of  auditor  to  pay  over  to  county 
license  taxes  Which  he  was  not  authorized  to  receive. 

Approved  in  State  v.  Hale,  166  Ind.  415,  77  N.  B.  803,  holding  city 
officers  who  received  fund  voted  by  council  for  purposes  of  lobby  did 
not  hold  money  as  officers;  Hartnett  v.  State,  56  Tex.  Cr.  285,  133 
Am.  St.  Eep.  971,  119  S.  W.  857,  23  L.  E.  A.  (n.  s.)  761,  holding  where 
police  officer  had  no  authority  to  receive  money  in  payment  of  fines, 
he  could  not  be  charged  with  embezzlement  of  money  so  received  by 
him. 

Sureties  on  Official  Bond  are  not  Liable  for  officer's  failure  to  ac- 
count for  moneys  received  by  him  which  it  was  not  his  duty  to  col- 
lect. 

Approved  in  Hewlett  v.  Beede,  2  Cal.  App.  565,  83  Pac.  1087,  hold- 
ing executor  who  had  paid  deficit  of  deceased  coexecutor  could  not 
recover  from  sureties  of  coexecutor;  Witte  v.  Weinstein,  115  Iowa, 
250,  88  N.  W.  350,  holding  sureties  not  liable  on  bond  of  oil  inspector 
for  injury  resulting  from  act  of  his  done  at  instance  of  Secretary  of 
State,  who  had  no  authority  to  demand  its  performance;  State  v. 
Griffith,  74  Ohio  St.  95,  77  N.  B.  6^7,  holding  sureties  of  clerk  of 
board  of  education  not  liable  for  his  failure  to  account  for  tuition 
fees  intrusted  to  him  without  authority  of  law. 

Actiona  for  Which  Sureties  on  official  bonds  are  liable.  See  note, 
91  Am.  St.  Rep.  572. 

Miscellaneous. — Cited  in  San  Luis  Obispo  County  t.  Farnum  (Cal.), 
41  Pac.  447,  companion  ease. 

108  Oal.  567-569,  41  Pac.  447,  SAK  LXHS  OBISPO  T.  FABNUM. 

Liability  of  Auditor  to  Account  for  Moneys  of  county  received  by 
him  without  authority  is  barred  in  two  years. 

Approved  in  Bannock  County  v.  Bell,  8  Idaho,  4,  101  Am.  St.  Bep» 
140,  65  Pac.  711,  holding  limitations  runs  againet  county  in  civil  action 
to  recover  illegal  fees  paid  to  auditor;  County  of  Sonama  v.  Hall,  132 
Cal.  591,  65  Pac.  13,  arguendo. 

Distinguished  in  dissenting  opinion  in  Bannock  County  v.  Bell,  8 
Idaho,  9,  101  Am.  St.  Bep.  140,  65  Pac.  713,  majority  holding  limita- 
tions runs  against  action  by  county  to  recover  illegal  fees  paid 
auditor. 

Maxim  *'Nullum  Temmia  Occurxit  Begi."  See  note,  101  Am.  St.  Bep. 
156,  186. 

Applicability  of  Statute  of  Limitations  to  action  by  agencies  of 
state.    See  note>  3  L.  B.  A.  (n.  a.)  747. 

108  OaL  569-581,  41  Pac.  491,  WTTMEB  BBOa  V.  WEID. 

Agreement  for  Deposit  of  Notes  in  Escrow  to  be  delivered  upon 
performance  of  conditions  specified  in  contract  considered  and  upheld. 

Approved  in  Daniels  v.  Daniels,  3  Oal.  App.  299,  85  Pac.  136,  up- 
holding agreemient  for  delivery  of  notes  in  escrow  to  be  delivered  to 
payees  only  upon  death  of  maker. 

Escrows.     See  note,  130  Am.  St.  Bep.  955. 

Contemporaneous  Agreements  and  Their  Breadi  as  defense  to  note. 
See  note,  43  L.  B.  A.  47L 
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108  OaL  681-^88,  41  Pae.  461,  PBOPLB  ▼.  BTAK. 

Dlsqaallflc&tlon  of  Deputj  Blierifl  who  summans  jnron  is  ground 
for  challenge  to  panel. 

Cited  in  People  ▼.  Le  Douz,  155  Cal.  543,  102  Pac.  520,  arguendo. 

Prosecating  Attorney  Should  not  Ask  inadmissible  questions  for 
purpose  of  exciting  suspicions  in  minds  of  jurors  prejudicial  to  de- 
fendant. 

Approved  in  People  t.  Wong  Loung,  159  Cal.  525,  114  Pac.  831, 
reversing  conviction  on  ground  jury  was  prejudiced  by  reading  of 
articles  in  newspapers  prejudicial  to  defendant* 

108  Oal  58»-€96,  41  Pac.  448,  SCHWEBDTLE  ▼.  PLACES  COUNTY. 

Opinion  of  Trial  Judge  Forms  No  Part  of  record  on  appeal  from 
judgment. 

Approved  in  People  v.  Soto,  8  Cal.  App.  328,  96  Pac.  916,  following 
rule;  Higgins  v.  Los  Angeles  By.  Co.,  5  Cal.  App.  750,  91  Pac.  345, 
holding  erroneous  opinion  of  trial  judge  did  not  affect  decision  which 
could  be  sustained  on  other  grounds. 

Act  of  Congress  Oraotlng  Bight  to  establish  roads  over  public  land 
operating  with  statute  of  1870  declaring  roads  in  use  for  two  years 
to  be  highways  constituted  acceptance  of  dedication  by  Congress. 

Approved  in  Mills  v.  Glasscock,  26  Okl.  127,  110  Pac.  378,  and 
Tholl  V.  Koles,  65  Kan.  806,  70  Pac.  883,  both  holding  act  of  Con- 
gress operating  with  state  statute  declaring  section  lines  highways 
constituted  dedication  and  acceptance  as  such. 

Where  Dedication  of  Highway  is  Sought  to  be  established  by  ad- 
verse user  for  period  not  long  enough  to  give  right  by  prescription, 
acquiescence  of  owner  is  essential. 

Approved  in  Hartley  v.  Vermillion  (Cal.),  70  Pac.  273,  holding 
permissive  user  of  road  for  fifteen  years  did  not  show  dedication; 
Hughes  V.  Veal,  84  Kan.  539,  114  Pac.  1083,  holding  where  proceedings 
were  insufficient  to  establish  highway  over  public  land,  public  adop- 
tion and  use  of  surveyed  line  were  suflElcient  to  constitute  acceptance 
of  congressional  grant. 

Long-continued  Adverse  Use  of  Higliway  by  public  establishes  con- 
clusive presumption  of  dedication  by  owner. 

Approved  in  Barnes  v.  Daveck,  7  Cal.  App.  491,  94  Pac.  781,  fol- 
lowing rule;  Pitser  v.  McCreery,  172  Ind.  671,  88  N.  £.  306,  con- 
struing statute  relating  to  establishment  of  highway  by  user. 

Answer  Held  Objectionable  in  Pleading  as  conclusion  of  law  that 
land  in  controversy  was  public  highway. 

Criticised  in  Leverone  v.  Weakley,  155  Cal.  398,  101  Pac.  305, 
holding  allegation  that  land  was  public  highway  was  pleading  of 
ultimate  fact. 

Finding  of  Specific  Probative  Facts  which  establish  uHiipate  fact  of 
highway  is  sufficient  to  sustain  judgment  under  allegation  that  land 
was  highway. 

Reaffirmed  in  Leverone  v.  Weakley,  155  Cal.  400,  101  Pac.  306. 

Bight  of  Public  to  Use  of  Highway  is  not  lost  by  placing  gates 
across  it  by  owner  after  asking  permission  of  board  of  supervisors  to 
do  so. 

Approved  in  Sheridan  County  v.  Patrick,  18  Wyo.  138,  104  Pac 
533,  holding  individual  members  of  county  board  could  not  give 
verbal  consent  to  closing  of  highway. 
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108  Oal.  697-608,  41  Pac.  697,  PEOPLE  v.  OHIN  HAKE. 

Threats  Made  by  Defendants  Against  Witness  who  identified  them 
may  be  shown  upon  their  trial. 

Approved  in  State  v.  GonBtantine,  48  Wash.  222,  93.  Pac.  319,  hold- 
ing fact  that  civil  action  was  brought  by  prosecuting  witness  against 
defendant  charged  with  assault  to  murder  was  material  on  question 
of  credibility  of  such  witness. 

Testimony  of  Witness  That  He  Identified  Accused  before  coroner's 
jury  is  improper  when  conduct  of  accused  when  so  identified  was  not 
shown. 

Approved  in  People  v.  Machado  (Cal.),  63  Pac.  67,  holding  it  not 
error  to  admit  evidence  of  statements  of  third  persons  to  accused 
though  his  conduct  was  not  shown,  when  no  motion  was  made  to 
strike  it  out. 

In  Order  to  Impeach  Witness,  Including  Defendant,  he  may  be 
asked  whether  he  ever  committed  felony.  Beyond  this  examination 
should  not  go. 

Approved  in  Slater  y.  United  States,  1  Okl.  Gr.  280,  98  Pao.  112, 
holding  it  improper  to  ask  witness  if  he  had  been  indicted,  arrested, 
or  imprisoned  before  conviction,  for  any  offense  whatever. 

In  Murder  Case  It  may  be  Proven,  for  purpose  of  showing  motive, 
that  deceased  was  upon  bond  of  one  who  was  arrested  on  charge  of 
assault  to  murder  accused,  without  proof  accused  knew  of  such  fact 
before  homicide. 

Approved  in  Spick  ▼.  State,  140  Wis.  120,  121  N.  W.  670,  holding 
in  murder  trial  it  could  be  proven  to  show  motive  that  deceased 
knew  accused  had  committed  crime  and  had  reported  it. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  E.  A.  (n.  8.)  705,  708. 

Deposition  of  Absent  Witness  Taken  at  preliminary,  examination 
may  be  used  at  trial  for  homicide. 

Reaffirmed  in  People  v.  Clark,  151  Cal.  204,  90  Pae.  551. 

Admissibility  in  Criminal  Trial  of  Testimony  given  upon  prelim- 
inary examination  by  witnesses  not  available  at  trial.  See  note,  25 
L.  B.  A.  (n.  s.)  881. 

Photographs  as  Evidence.    See  note,  35  L.  B.  A.  808. 

108  Cal.  608-626,  41  Pac.  701,  ESTATE  OF  LANOFOBD. 

To  Set  Aside  Will  for  Undue  Inflnmce,  there  must  be  substantial 
proof  of  pressure  exerted  to  overcome  volition  of  testator  in  per- 
forming testamentary  act. 

Approved  in  Estate  of  Higgins,  156  Cal.  263,  104  Pac.  9,  holding 
undue  influence  not  shown. 

Undue  Influence.    See  notes,  1  Cof.  Prob.  261,  533;  2  Cof.  Prob.  95. 

Ante-testamentary  Declarations  as  Evidence  of  undue  influence. 
See  note,  3  L.  B.  A.  (n.  s.)  753. 

That  Will  is  Immaterial  may,  when  there  is  evidence  tending  to 
show  mental  incapacity,  fraud,  or  undue  influence,  help  out  weak  case. 

Approved  in  Estate  of  Snowball,  157  Cal.  315,  107  Pac.  604,  approv- 
ing instruction  to  effect  that  nature  of  will  may  be  considered  as 
circumstance  in  determining  whether  fraud  or  undue  influence  was 
exercised;   Estate  of  Dolbeer,  3  Cof.  Prob.  2i3,  holding  will  could 
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not  be  Bet  aside  for  mere  injustiee  of  its  provisions;  In  re  Will  of 
Notley,  15  Haw.  441,  458,  holding  will  not  unnatural. 

Teftator  is  Preanmed  to  be  of  Sound  Mind  until  contrary  is  shown. 

Beaffirmed  in  Estate  of  Dolbeer,  3  Cof.  Prob.  245. 

Miscellaneous. — Cited  in  In  re  Daly,  15  Cal.  App.  337,  114  Pae. 
709,  as  enunciating  rule  on  motion  for  nonsuit. 

108  OaL  627>660,  49  Am.   St  Sep.  97,  41  Pac  772^  ESTATE  OF 
WALKEBLT. 

Trust  in  Will  to  OonTey  Property  of  testator  is  void. 

Approved  in  Estate  of  Heberle,  153  Cal.  276,  95  Pac  41,  Campbell- 
Kawannanakoa  v.  Campbell,  152  Cal.  204,  92  Pae.  186,  and  Estate 
of  Spreckels,  5  Cof.  Prob.  345,  all  following  rule. 

Distinguished  in  Estate  of  Campbell,  149  Cal.  720,  87  Pac.  576, 
upholding  will  limiting  power  of  executor  to  cox^vey  for  fixed  period. 

Trustees  of  Express  Trust  Take  Wliole  Estate,  both  legal  and 
equitable. 

Approved  in  Los  Angeles  v.  Winans,  13  Cal.  App.  262,  109  Pae. 
652,  holding  where  trust  was  created  by  operation  of  law,  trustee 
could  maintain  action  to  quiet  title  against  beneficiaries  who  could 
set  up  their  equitable  rights;  Estate  of  Spreckels,  5  Cof.  Prob.  330, 
arguendo. 

Doctrine  of  Equitable  Oonversion  does  not  apply  to  void  trust  to 
convey  in  will. 

Approved  in  Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  207,  92 
Pac.  186,  following  rule;  Estate  of  Spreckels,  5  Cof.  Prob.  321,  hold- 
ing equitable  conversion  not  intended  in  absence  of  imperative  direc- 
tions; Estate  of  Skae,  1  Cof.  Prob.  420,  holding  equitable  conversion 
by  power  to  sell  in  will  took  place,  though  power  to  sell  was  not 
imperative. 

Trust  to  Convey  in  Will  is  void  as  to  real  property  situated  in 
California. 

Approved  in  Campbell-Kawannankoa  v.  Campbell,  152  Cal.  207, 
92  Pac.  186,  following  rule. 

Testator  must  Do  More  Tlian  Evince  Intention  to  disinherit  before 
heirs'  right  of  succession  can  be  cut  off.  He  must  make  valid  die- 
position  of  his  property. 

Approved  in  Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  207, 
92  Pac,  186,  holding  when  will  was  void  heirs  took  as  if  no  will 
had  been  made. 

Bigbt  of  Testamentary  Diqrasition  is  given  by  statute,  and  may  be 
restrained,  modified,  or  abrogated  entirely. 

Approved  in  Estate  of  Miller,  158  Cal.  421,  111  Pac..  256,  holding 
decedent  could  not  by  will  prevent  widow  from  taking  whole  estate 
if  worth  less  than  fifteen  hundred  dollars. 

"Kein;*  as  Used  in  Section  1465,  Code  of  Civil  Procedure,  pro- 
viding widow's  homestead  shall  vest  in  heirs,  does  not  include  devisees. 

Approved  in  Estate  of  McGee,  154  Cal.  205,  97  Pac.  299,  holding 
"heirs,"  as  used  in  section  1474,  Code  of  Civil  Procedure,  does  not 
include  deviseee. 

Bights  of  Children  In  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
38. 
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Ttnst  In  Will  Wbicb  Suspends  Power  of  alienation  for  tweDty-five 
years  is  roid. 

Approred  in  Estate  of  Fay,  5.  Cal.  App.  191,  89  Pac.  1066,  follow- 
ing  rule;  Estate  of  Spreckels,  5  Cof.  Prob.  367,  holdings  will  void  on 
ground  it  suspended  power  of  alienation  beyond  lives  of  persons  in 
being;  Estate  of  Fay,  3  Cof.  Prob.  273,  275,  holding  trust  in  will 
Toid  as  creating  perpetuity;  Estate  of  Werner,  3  Cof.  Prob.  227, 
holding  trust  clause  of  will  unduly  suspended  power  of  alienation; 
Lyons  ▼.  Bradley,  168  Ala.  523,  53  8o.  250,  holding  trust  in  will  for 
twenty-five  years  was  valid  for  twenty-one  years  only. 

Distinguished  in  Estate  of  Merchant,  143  Cal.  540,  77  Pae.  476, 
holding  doctrine  of  perpetuities  did  not  apply  in  case  of  charitable 
bequest;  Stevens  v.  Annex  Bealty  Co.,  173  Mo.  522,  73  S.  W.  508, 
holding  conveyance  of  streets  and  parks  to  trustees  with  power  to 
assess  costs  of  maintenance  on  lots  in  same  tract  did  not  violate 
rule  against  perpetuities. 

Tnuit  in  Personal  Property  may  be  Created  generally  for  any  par- 
pose  for  which  contract  may  be  made. 

Approved  in  Estate  of  Gregory,  12  Cal.  App.  311,  107  Pac.  567, 
upholding  trust  in  will  in  personal  property  for  life  of  widow  with 
direction  to  trustee  to  pay  over  residue  to  grandchildren  at  her 
death;  Estate  of  Spreckels,  5  Cof.  Prob.  368,  holding  section  715, 
Civil  Code,  applies  to  trusts  in  personalty. 

Void  Trust  in  Will  Does  not  Bender  Void  bequests  in  will  valid  in 
themselves. 

Reaffirmed  in  Beid  v.  Voorhees,  216  HI.  247,  74  N.  E.  808. 

Devisee  and  Bequests  to  Persons  constituting  a  class.  See  note,  4 
Cof.  Prob.  379,  382. 

Miscellaneous. — Cited  in  In  re  Walkerly's  Estate  (Cal.),  41  Pae. 
780,  on  another  appeal. 

108  Oal.  661-688,  41  Pac.  79S,  IK  BE  OUBTIS. 

Proceedings  Under  Section  772,  Penal  Code,  are  snmmary,  and 
judgment  of  superior  court  is  final. 

Cited  in  Larue  v.  Davies,  8  Cal.  App.  754,  755,  97  Pac.  906,  arguendo. 

Miscellaneous. — Cited  in  Guttery  ▼.  Wishon  (Cal.),  43  Pae.  2,  com- 
panion case. 

108  OaL  666-670,  41  Pac.  797,  SPINNET  T.  DOWNING. 

Ck>9tract  Containing  Beciprocal  Stipulations  is  not  binding  unless 
signed  by  both  parties. 

Approved  in  State  v.  State  Prison  Commrs.,  37  Mont.  392,  96  Pac. 
711,  holding  qualified  acceptance  of  new  proposal  made  no  contract; 
Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  393,  109  Am.  St.  Rep. 
992,  75  Pac.  943,  66  L.  B.  A.  812,  holding  completed  contract  of  in- 
surance not  shown. 

Distinguished  in  Wiener  v.  Graff,  7  Cal.  App.  585,  95  Pae.  169,  hold- 
ing notice  of  eleetion  by  lessee  to  take  o{>tion  to  extend  lease  was  suffi- 
cient though  not  signed  by  lessee;  Nash  v.  Kreling  (Cal.)»  56  Pae.  263, 
holding  contract  created  betwean  parties  though  never  formally  drawn 
up. 
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108  OaL  670-879,  41  Pac  806»  TUFFBEE  V.  POLHE1CX7S. 

Limitations  Do  not  Oommence  to  Bun  against  claims  under  patent 
eonfirming  Mexican  grant  until  date  of  iseuance  of  patent. 

Beaffirmed  in  Adams  v.  Hopkins  (Cal.),  69  Pae.  230. 

Action  to  Quiet  Title  cannot  be  HCaintained  by  holder  of  equitable 
title  against  holder  of  legal  title. 

Approved  in  Countj  of  Los  Angeles  ▼.  Hannon,  159  Cal.  48,  112  Pac. 
883,  Bobinson  ▼.  Muir,  151  Cal.  124,  90  Pac.  524,  and  Spotswood  y. 
Spot9wood,  4  Cal.  App.  713,  89  Pac  363,  all  following  rule. 

Holder  of  Equitable  Title  has  Bight  to  have  his  equities  deter- 
mined as  against  all  other  equities. 

Approved  in  Buchner  v.  Malloj,  155  CaL  255,  100  Pac  668,  De  Leonia 
▼.  Hammel,  1  Cal.  App.  394,  82  Pac.  351,  and  Battelle  v.  Wolven,  19 
8.  D.  88,  102  N.  W.  298,  all  following  rule;  Coleman  v.  Jaggers,  12 
Idaho,  129,  118  Am.  St.  Bep.  207,  85  Pac.  895,  holding  action  to  quiet 
title  could  be  maintained  though  plaintiH  had  neither  possession  nor 
legal  title. 

Defectiye  Pleading  of  Allegation  is  waived  when  evidence  is  intro- 
duced upon  question  without  objection. 

Distinguished  in  Beclamation  District  ▼.  Hershey,  160  Cal.  693,  117 
Pac.  904,  holding  rule  did  not  apply  to  facts  alleged  in  complaint  which 
answer  by  silence  admitted  to  be  true. 

Miscellaneous. — Cited  in  Tuffree  v.  Steams  Banchos  (Cal.),  54  Pac. 
826,  on  another  appeal. 

108  Oal.  680-683,  49  Am.  St.  Bep.  138,  41  Pac.  693,  IK  BE  WONa 
HANE. 

Statute  is  Void  Which  Provides  one  found  in  possession  of  lottery 
ticket  is  presumed  guilty  of  violation  of  law. 

Distinguished  in  In  re  Fernandez,  12  Haw.  122,  upholding  statute 
providing  punishment  for  any  person  found  at  night  without  lawful 
excuse    in    dwelling-house. 

Where  Part  of  Statute  is  Unconstitutional  and  is  inseparably  con- 
nected with  remainder,  whole  statute  must  fall. 

Approved  in  Roberts  v.  Police  Court,  148  Cal.  135,  82  Pac.  839,  hold- 
ing void  subdivision  2,  section  2  of  chapter  8  of  San  Francisco  charter, 
relating  to  police  court's  jurisdiction  over  misdemeanor;  State  ▼.  Cudahy 
Packing  Co.,  33  Mont.  189,  114  Am.  St.  Bep.  804,  82  Pao.  836,  8  Ann. 
Caa.  717,  holding  void  statute  against  conoibinations  excepting  persona 
engaged  in  agriculture  and  horticulture. 

108  OaL  684-687,  41  Pac.  797,  BBADFOBD  V.  WOODWOBTH. 

Where  Evidence  is  Conflicting,  Appellate  Court  will  not  disturb 
finding  on  ground  it  is  not  supported  by  preponderance  of  evidence. 

Beaffirmed  in  Humphrey  v.  Pope,  1  CaL  App.  375,  82  Pac  224. 

108  Cal.  688-690,  41  Pac.  771,  IN  BE  IiONEa 

Will  Bevoked  by  Subsequent  Will  is  not  revived  by  revocation  of 
last  will  unless  by  express  terms  of  revocation. 

Approved  in  Dougherty  v.  Holscheider,  40  Tex.  Civ.  36,  88  S.  W.  1115, 
wiU  revoked  by  subsequent  conditional  will  is  not  revived  by  failure 
of  happening  of  event  upon  which  latter  was  conditioned. 

Bevocatlon  of  Will  by  Subsequent  Will,  and  revival  of  former  by 
destruction  of  latter.    See  note,  37  Ii.  B.  A.  564^  579. 
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109  Oal.  1-11,  41  Pac  809,  STOCKTON  COMBINED  HABVESTES 
ETC.  WORKS  V.  HOUSES. 

Where  Stock  Certificate  Isroed  for  Property  bears  no  indorsement 
that  it  was  issued  for  fully  paid  or  nonassessable  stock,  it  is  presumed 
stock  waa  taken  subject  to  same  conditions  as  if  issued  to  original 
subscriber. 

Approved  in  0'I>ea  t.  Hollywood  Cemetery  Assn.,  154  Gal.  71,  97 
Pac.  8,  holding  where  certificates  were  issued  prior  to  amendment  to 
section  323,  Civil  Code,  fact  that  face  did  not  indicate  amount  paid 
did  not  estop  corporation  to  claim  stock  was  not  fully  paid;  Smith 
▼.  Ferries  etc.  By.  Co.  (Cal.),  51  Pac.  714,  724,  holding  shares  of 
stock  delivered  by  corporation  to  stockholders  of  another  corporation 
as  part  of  price  of  property  purchased  from  it  are  part  of  former 
corporation's  capital  stock. 

Wliere  Becord  of  Corporate  Meeting  Becltes  directors  were  noti- 
fied, it  is  insufficient,  in  absence  of  evidence  to  contrary,  to  show 
directors  had  notice. 

Beaffirmed  in  Turner  t.  Fidelity  Loan  Concern,  2  Cal.  App.  130, 
83  Pac.  65. 

Liability  to  Corporations  of  Sabscribers  to  stock.  See  note,  93 
Am.  St.  Bep.  360. 

109  Cal.  12-19,  41  Pac  781,  WOODWABD  T.  FABI& 

Title  by  Adverse  Possession  niay  be  Acquired  though  possession 
initiated  by  mistake. 

Beaffirmed  in  Steckter  t.  Swing,  6  Cal.  App.  767,  93  Pac.  289. 

Plaintiff  cannot  Quiet  Title  to  Land  lost  by  adverse  possession  to 
defendant's  grantor,  though  conveyance  to  defendant  does  not  in 
its  description  include  land  in  controversy. 

Approved  in  Qurnsey  v.  Antelope  Creek  etc.  Water  Co.,  6  Cal.  App. 
393,  92  Pac.  328,  holding  where  water  right  for  household  purposes 
was  granted  by  deed,  additional  adverse  use  from  same  source  for 
stock  watering  could  be  acquired  by  adverse  user. 

Effect  of  Bar  of  Slatata  of  Limitationa.    See  note,  95  Am.  St. 

Bep.   674. 
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109  091.  19-28,  41  Pac.  814,  ZiAKGDON  ▼.  HLAOKBUBK. 

A  Decree  can  be  Bet  Aside  in  Equity  only  on  ground  of  extrinsic 
fraud. 

Approved  in  Cragie  ▼.  Boberts,  6  Cal.  App.  315,  92  Pac.  100,  hold- 
ing patent  to  land  coold  not  be  set  aside  in  equity  on  ground  it 
was  obtained  by  perjured  testimony  before  land  department;  Ames- 
toy  Estate  Co.  v.  Los  Angeles,  5  Cal.  App.  276,  90  Pac.  44,  refusing 
to  vacate  judgment  on  ground  of  mistake  in  law  of  defendant's 
attorney;  Miller  v.  Livingstone,  31  Utah,  437,  88  Pac.  346,  holding 
in  suit  to  set  aside  will,  appellate  court  could  not  pass  upon  weight 
of  evidence  or  credibility  of  witnesses. 

Probate  Decree  can  Only  be  Vacated  for  intrinsic  fraud  by  attack 
in  probate  court  within  one  year. 

Approved  in  Del  Campo  v.  Camarillo,  154  Cal.  662,  98  Pac.  1056, 
holding  order  probating  will  could  not  be  vacated  for  fraud  or 
perjury  except  on  direct  attack  in  probate  court;  Tracy  v.  Muir, 
151  Col.  370,  371,  121  Am.  St.  Bep.  117,  90  Pac.  834,  holding  probate 
of  will  was  conclusive  as  to  its  genuineness  when  no  direct  attack 
had  been  made  thereon  within  one  year  after  probate;  Estate  of 
Davis,  151  Cal.  827,  121  Am.  St.  Bep.  105,  86  Pac.  186,  arguendo. 

Relief  from  Decrees  of  Ck>urt8  having  exclusive  jurisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes, 
106  Am.  St.  Bep.  643;   1  Cof.  Prob.  266. 

Ck)mplaint  in  Eqnity  to  Set  Aside  Decree  of  distribution  considered 
and  held  not  to  state  such  extrinsic  fraud  as  warranted  interference 
of  equity. 

Approv^ed  in  Bacon  ▼.  Bacon,  150  Cal.  482,  89  Pac.  319,  setting 
aside  decree  of  distribution  on  ground  of  extrinsic  fraud. 

Collateral  Attack  on  Bi^t  of  acting  administrators.  See  note,  81 
Am.  St.  Bep.  561. 

109   Oal.   29-42,   41   Pac.   1024,   FUDIOEAB  ▼.   EAST   BIVEB8IDE 
nUBL  DISTBIOT. 

Mere  Defects  in  Manner  of  Statement  in  complaint  cannot  be  re- 
lied on,  on  appeal,  where  no  demurrer  was  interposed. 

Beaffirmed  in  HoUister  ▼.  State,  9  Idaho,  660,  77  Pac.  341,  and 
West  T.  Johnson,  15  Idaho,  689,  99  Pac.  711. 

In  Oompilaint  to  Quiet  Title,  Allegation  of  ultimate  fact  of  owner- 
ship controls  reference  to  instruments  annexed  to  complaint  by  way 
of  description. 

Approved  in  S.  F.  Sulphur  Co.  v.  Aetna  Indemnity  Co.,  II  Cal. 
App.  698,  106  Pac.  112,  holding  allegations  of  complaint  controlled 
in  action  on  undertaking  to  discharge  attachment  when  there  was 
variance  from  undertaking  attached. 

Easement  en  Oross  Is  Assignable  under  section  1044,  Civil  Code. 

Beaffirmed  in  Pitcairn  v.  Harkness,  10  Cal.  App.  299,  101  Pac.  810. 

Bight  to  Flow  of  Water  in  Oanal  in  which  party  has  interest  is 
real  property. 

Approved  in  State  v.  Smith,  49  Or.  59S,  90  Pac.  1111,  holding  right 
of  owners  of  land  to  have  water  flow  through  ditches  thereon  was  real 
property. 

Every  Species  of  Property  Except  Mere  Possibility  not  coupled  with 
interest  may  be  transferred. 
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Approved  in  Simpson  t.  Miller,  7  CaL  App.  263,  M  Pae.  254,  hold- 
ing deed  delivered  in  escrow,  beyond  power  of  grantee  to  recall,  with 
instmctions  to  deliver  at  his  death,  vested  title  in  grantee,  which 
was  transferable,  and  passed  by  operation  of  law  to  trustee  in  bank- 
ruptcy. 

Transfer  of  Bight  to  Use  Water  for  irrigation.  See  note,  66  L.  R. 
A.  409,  412. 

In  Action  to  Quiet  Title  to  Real  Property,  plaintiff  must  establish 
legal,  as  distinct  from  equitable,  title. 

Approved  in  Los  Angeles  v.  Hannon,  159  CaL  48,  112  Pac.  883, 
holding  vendee  under  contract  of  sale  could  not  maintain  suit  to  quiet 
title  against  subsequent  grantee  of  legal  title. 

Deed  ie  not  Void  for  Uncertainty  in  description  where  by  appropriate 
evidence  of  facts  referred  to  in  description  it  may  be  shown  to  ap- 
ply to  land  in  question. 

Approved  in  Lange  v.  Waters,  156  CaL  145,  103  Pac.  891,  holding 
description  of  land  covered  by  contract  to  convey  was  sufficient  when 
aided  by  parol  evidence. 

Action  Does  not  Lie  to  Qnlet  Title  to  personal  property. 

Approved  in  Gaggossian  v.  Arakelian,  9  CaL  App.  573,  99  Pac.  114, 
following  rule;  German -American  Sav.  Bank  v.  Gollmer,  155  CaL 
687,  102  Pac.  933,  24  L.  B.  A.  (n.  s.)  1066,  holding  action  lay  to 
quiet  title  to  leasehold  interest  in  land. 

Extent  of  Mtmlclpal  Right  to  pollute  waters.  See  note,  84  Am.  St. 
Rep.  917. 

109  Oal.  42-60,  41  Pac.  799,  ADLER  ▼.  SARGENT. 
Mortgage  Is  Mere  Incident  to  debt  secured. 
Reaffirmed  in  Mueller  v.  Renkes,  31  Mont.  103,  77  Pae.  513^ 

109  OaL  53-d3,  41  Pae.  819,  HENET  ▼.  FESOU. 

In  Action  to  Qniet  Title  Plaintiff  must  show  title  in  himself. 

Approved  in  Williams  v.  San  Pedro,  153  CaL  49,  94  Pac.  236,  hold- 
ing defendants  in  quiet  title  suit  could  defend  by  showing  plaintiff's 
certificate  of  purchase  was  void;  House  v.  Ponce,  13  CaL  App.  281, 
109  Pac.  161,  holding  plaintiff  in  quiet  title  suit  could  not  disturb 
possession  of  defendant  by  attacking  tax  title  under  which  defend- 
ant held;  dissenting  opinion  in  Allen  v.  Lucas,  15  Haw.  68,  majority 
holding  mortgagee  had  sufficient  title  after  default  of  mortgagor  to 
enable  him  to  bring  action  to  quiet  title  against  third  parties. 

109  CaL  6S-69,  41  Pac.  817,  McGAHET  ▼.  FORREST. 

When  Recourse  Is  Walyed  Against  other  property  of  estate,  claim 
of  mortgagee  need  not  be  presented  for  allowance. 

Approved  in  Heeser  v.  Taylor,  1  CaL  App.  620,  82  Pac.  977,  follow- 
iog  rule;  First  Nat.  Bank  v.  Glenn,  10  Idaho,  237,  109  Am.  St.  Rep. 
204,  77  Pac.  627,  holding  action  lay  to  foreclose  mortgage,  although 
claim  had  been  presented  to  administrator. 

109  OaL  70-73,  41  Pac.  792,  HARBAUOH  T.  HONET  LAKE  VAULET 
LAND  ETO.  OO. 

Power  of  Court  Under  Section  473,  Code  of  Civil  Procedure,  should 
be  liberally  exercised  to  advance  ends  of  justice. 

Approved  in  Mitchell  v.  California  etc.  &  a  Co.,  166  CaL  579,  105 
Pac.  592,  granting  relief  for  mistake  in  law. 
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Negligence  or  Inadvertence  of  Attorney  as  ground  for  relief  from 
judgment.    6ee  note,  80  Am.  St.  Rep.  2^. 

109  CaL  73-85,  41  Pac  801,  DEERINa  ▼.  BICHABD80N-KIMBALI* 
GO. 

Decree  in  Action  Bronght  by  Attaching  Oreditor  adjudging  de* 
fendant  was  not  indebted  to  plaintiff  does  not  conclude  rights  of 
other  attaching  creditors  who  intervened,  when  relative  priorities  of 
thetr  attachments  were  not  determined. 

Approved  in  McCullough  v.  Connelly,  137  Iowa,  688,  114  N.  W. 
303,  15  L.  R.  A.  (n.  s.)  823,  holding  party  who  intervened  in  action 
where  title  to  land  was  in  question  to  assert  paramount  title  could 
abandon  interventioui  and  decree  entered  would  not  be  conclusive 
as  to  his  rights. 

In  Order  to  Settle  All  Adverse  Claims  to  property  sought  to  be 
applied  to  satisfaction  of  judgment,  all  new  adverse  claimants  must 
be  made  parties  in  order  to  bind  them  by  judgment. 

Reaffirmed  in  Shannon  v.  Cheney,  156  Cal.  572,  105  Pac.  590,  and 
Schino  V.  Cinquini,  7  Cal.  App.  247,  94  Pac.  84. 

Where  Oamlshee  la  Subjected  to  Numerous  Attachments,  he  is  not 
obliged  to  pay  money  to  defendant  until  attachments  are  discharged 
or  to  plaintiff  until  all  adverse  claims  are  judicially  settled. 

Cited  in  ]<^nch  v.  Finch,  12  Cal.  App.  283,  107  Pac.  598,  arguendo. 

109  CaL  86-96,  60  Am.  St.  Bep.  17,  41  Pac.  783,  29  L.  R.  A.  751, 
STEPHENS  V.  SOUTHERN  PACIFIC  CO. 

Covenant  in  Contract  of  Iioase  With  Railroad  that  railroad  shall 
not  be  liable  for  damage  caused  by  fire  is  valid. 

Approved  in  Mansfield  Mut.  Ins.  Co.  v.  Cleveland  etc.  Ry.  Co.,  74  Ohio 
St.  32,  77  N.  E.  270,  following  rule;  Mann  v.  Pere  Marquette  R.  Co., 
135  Mich.  219,  97  N.  W.  724,  upholding  covenant  in  contract  for  con- 
struction of  sidetrack  for  shipper  releasing  railroad  from  liability 
for  loss  by  fire  from  negligence  of  railroad;  James  Quirk  Milling  Co. 
V.  Minneapolis  &  St.  L.  R.  Co.,  98  Minn.  27,  116  Am.  St.  Rep.  336, 
107  N.  W.  744,  upholding  contract  granting  right  to  build  elevator 
on  right  of  way  on  condition  of  nonliability  for  fire  losses;  Green- 
wich Ins.  Co.  V.  Louisville  etc.  R.  R.  Co.,  112  Ky.  605,  99  Am.  St. 
Rep.  313,  66  S.  W.  413,  56  L.  R.  A.  477,  and  Ordelheide  v.  Wabash 
Ry.  Co.,  175  Mo.  346,  75  S.  W.  152,  both  upholding  contract  by  which 
railroad  sought  to  relieve  itself  from  liability  for  loss  by  communi- 
cation of  fire  to  building;  Cincinnati  Ry.  Co.  v.  Saulsbury,  115  Tenn. 
413,  90  S.  "W.  627,  upholding  contract  giving  right  to  build  mill  on 
railroad  right  of  way  on  condition  of  nonliability  for  loss  by  fire; 
Osgood  V.  Central  Vt.  Ry.  Co.,  77  Vt.  345,  60  Atl.  140,  70  L.  R.  A. 
930,  upholding  contract  whereby  party  who  leased  ground  for  coal- 
shed  from  railroad  agreed  to  indemnify  railroad  from  liability  for 
loss  to  such  property  from  negligence  of  railroad's  servants. 

Covenant  Against  Liability  for  Fire.    See  note,  99  Am.  St.  Rep.  316. 

Effect  on  Contract  of  Change  In  Law.  See  note,  80  Am.  St.  Rep. 
260. 

109  Cal.  96-100,  41  Pac.  786^  29  L.  B.  A.  766,  KINO  ▼.  80UTHEBN 
PACIFIC  CO. 
Covenant  in  Contract  of  Lease  With  Ballroad  that  railroad  shall 
not  be  liable  for  loss  by  fire  is  valid. 
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Approved  in  Oreenwieh  Ins.  Co.  ▼.  Louisville  etc.  B.  B.  Co.,  112 
Ky.  605^  99  Am.  St.  Rep.  313,  68  S.  W.  413,  56  L.  R.  A.  477,  upholding 
contract  by  which  railroad  sought  to  relieve  itself  from  liability  for 
loss  by  fire;  James  Quirk  Milling  Co.  v.  Minneapolis  etc.  B.  R.  Co., 
98  Minn.  27,  116  Am.  St.  Rep.  336,  107  N.  W.  744,  upholding  contract 
granting  right  to  build  elevator  on  right  of  way  on  condition  of  non- 
liability for  fire  losses. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  67. 

109  CaL  100-107,  41  Fac  794,  COX  v.  LOB  ANGELES  TERMINAL 
BT.  CO. 

Conductor  is  not  Anthorlzed  to  Demand  or  receive  fare  of  passenger 
without  badge  indicating  his  office. 

Approved  in  Wieland  ▼.  Southern  Pae.  Co.,  1  Cal.  App.  348,  82  Pac. 
228,  holding  brakeman  on  freight  train  not  authorized  to  receive  pay- 
ment of  fare. 

Ejection  of  Cnstodian  for  Nonpayment  of  child's  fare.  See  note, 
38  L.  B.  A.  140. 

109  Cal.  111-115,  41  Pac.  813,  CENTEBVILLB  h  SINCmBUBO 
IBB.  DITCH  CO.  V.  BACHTOLD. 

« 

If  Undertaking  on  Several  Appeals  has  no  special  reference  to 
either,  all  will  be  dismissed. 

Approved  in  Estate  of  Sutro,  152  Cal.  252,  92  Pae.  488,  holding 
appeal  ineffectual  when  two  notices  were  given  and  undertaking  re- 
ferred to  neither  by  its  terms;  Mitchell  v.  California  etc.  S.  S.  Co., 
154  Cal.  732,  99  Pac.  203,  arguendo. 

Distinguished  in  Pacific  Paving  Co.  ▼.  Verso,  11  Cal.  App.  385, 
105  Pac.  137,  refusing  to  dismiss  appeal  from  judgment  fully  identi- 
fied by  bond  which  misrecited  court  to  which  appeal  was  to  be  taken. 

When  Motion  to  Dismiss  Appeal  is  made  on  ground  it  was  not 
perfected,  court  is  limited  to  determining  whether  required  steps  had 
been  taken  to  perfect  it. 

Reaffirmed  in  Gardner  v.  Stare  (Cal.),  66  Pac.  4. 

109  Cal.  122-125,  41  Pac.  805,  MOOBE  ▼.  HAMEBSTAG. 

Mining  Claim  is  Beal  Estate,  and  can  be  conveyed  only  by  instm- 
ment  in  writing. 

Cited  in  Anderson  ▼.  Caughey,  3  Cal.  App.  27,  84  Pae.  225,  argu- 
endo. 

Parol  Promise  to  Hold  Mining  Location  in  trust  for  another  made 
by  locator  after  title  was  acquired  is  void. 

Approved  in  dissenting  opinion  in  White  Star  Min.  Co.  v.  Hult- 
berg,  220  111.  634,  77  N.  E.  347,  majority  upholding  finding  that  mine 
was  located  for  another. 

Oral  Agreement  to  Locate  Mining  Claim  for  joint  benefit  of  locator 
and  another  is  valid. 

Approved  in  Floyd  v.  Duffy,  68  W.  Va.  350,  69  S.  E.  998,  upholding 
oral  agreement  to  form  partnership  for  purchase  and  resale  of  land 
under  which  one  party  took  title  for  benefit  of  both. 

Where  Mining  Claim  Is  Located  in  name  of  another,  oral  promise 
of  such  person  to  convey  to  actual  locator  made  after  location  is  un- 
enforceable. 

Reaffirmed  ih  Cascaden  v.  Dunbar,  2  Alaska,  412,  414. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  817,  819. 
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109  CaL  126-130,  41  Pac.  857,  OABBEBINO  T.  S0BEBT8. 

Conveyance  by  Vendor  to  Third  Party  of  land  which  he  has  con- 
tracted to  sell  prior  to  time  for  performance  is  not  breach  of  con- 
tract, and  does  not  warrant  rescission  by  vendee. 

Approved  in  Foxley  v.  Rich,  35^  Utah,  171,  99  Pac.  669,  following 
rule;  Hanson  v.  Fox,  155  Cal.  108,  132  Am.  St.  Bep.  72,  99  Pac.  490, 
20  L.  B.  A.  (n.  s.)  338,  and  Backman  v.  Park,  157  Cal.  610,  137  Am. 
St.  Bep.  153,  108  Pac.  687,  both  holding  contract  to  sell  land  made 
by  vendor  when  he  had  no  title  was  valid,  and  default  could  occur 
only  on  failure  to  deliver  title  at  time  for  performance;  Hall  v. 
Northern  ft  Southern  Co.,  55  Fla.  242,  46  So.  180,  holding  in  such 
case  vendee  took  land  subject  to  contract. 

Where  Party  Who  has  Oontracted  to  Do  Act  at  given  time  repu- 
diates contract  before  such  time,  other  party  may  treat  contract  as 
rescinded  and  bring  action  for  breach  at  once. 

Approved  in  Cabrera  v.  Payne,  10  Cal.  App.  678,  103  Pac.  177,  hold- 
ing plaintiff  entitled  to  rescind  before  time  for  performance  and 
recover  purchase  money  when  defendant  tendered  insufScient  deed 
and  stated  it  was  all  he  could  do;  Stum  v.  Hadrich,  7  Cal.  App.  244, 
94  Pac.  83,  holding  cause  of  action  for  breach  of  contract  to  sell 
arose  immediately  upon  notice  of  repudiation  of  contract  without  ref- 
erence to  subsequent  tender  of  payment. 

Purchaser  cannot  Bescind  Contract  for  sale  of  land  and  recover 
purchase  money  paid  without  showing  facts  putting  defendant  in 
default. 

Approved  in  Poheim  v.  Meyers,  9  Cal.  App.  37,  98  Pac.  67,  holding 
where  plaintiff  was  in  default  in  payments,  ho  could  not  recover 
payments  already  made. 

109  OaL  133-139,  41  Pac  868,  HOPEINS  t.  WABNEB. 

On  Foroclonira  of  Mortgage,  Penonal  Judgment  can  be  rendered 
only  for  deficiency  after  mortgage  security  is  exhausted. 

Beaffirmed  in  Howe  v.  Sears,  30  Utah,  348,  34  Pac.  1108. 

109  Cal.  140-145,  41  Pac.  869,  29  L.  B.  A.  463,  CAPITAL  GAS  CO.  ▼. 
YOUNG. 

City  i8  Uable  to  Gas  Company  for  gas  furnished  on  its  demand, 
though  mayor  of  city  is  president  and  stockholder  of  gas  company. 

Approved  in  Bedamation  District  v.  Clark,  155  Cal.  351,  100  Pac. 
1093,  holding  land  owner  in  reclamation  district  could  act  as  trustee 
when  reclamation  works  were  in  course  of  construction. 

Iilability  of  Municipality  or  Other  Public  Corporation  on  implied 
contract.    See  note,  27  L.  B.  A.  (n.  s.)  1124. 

When  Officers  Bepresent  Corporation  in  dealings  with  themselves, 
it  is  presumed  self-interest  prompts  them  to  prefer  their  own  advan- 
tage to  that  of  the  corporation. 

Approved  in  Woods  v.  Potter,  8  Cal.  App.  44,  95  Pac.  1127,  holding 
members  of  city  council  could  not  vote  salaries  to  themselves  when 
charter  made  no  provision  for  such  salaries. 

109  Cal.  146-151,  41  Pac.  871,  KELLEB  ▼.  HEWITT. 

Mandamus  Lies  to  Compel  Issuance  of  teacher's  certificate  when 
applicant  has  complied  with  all  requirements  therefor. 
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Approved  in  Inglin  ▼.  Hoppin,  156  Cal.  490,  105  Pac.  585,  holding 
mandamus  lay  to  compel  Bupervisors  to  set  apart  independent  recla- 
mation district  when  applicants  had  taken  all  necessary  legal  stepa 
therefor;  Van  Vleck  v.  Board  of  Dental  Examiners  (Cal.),  48  Pac. 
225,  denying  mandamus  to  compel  state  board  of  dental  examiners 
to  issue  certificate  on  presentation  of  diploma  from  dental  college; 
Good  v.  Common  Council,  5  Cal.  App.  271,  90  Pae.  47,  holding  man- 
damus lay  to  compel  calling  of  special  election  by  city  council  when 
sufficient  petition  had  been  presented;  Baaf  ▼.  State  Board  of  Medical 
Examiners,  11  Idaho,  718,  84  Pac.  36,  holding  court  could  not  com- 
pel state  medical  examiners  to  reopen  and  re-examine  examination 
papers  at  suit  6t  disappointed  applicant;  State  ▼.  Lincoln  Medical  Col- 
lege, 81  Neb.  543,  116  N.  W.  298,  17  L.  B.  A.  (n.  s.)  930,  holding 
mandamus  lay  to  compel  issuance  of  diploma  by  college  when  candi- 
date had  fulfilled  all  demands  of  institution;  State  v.  District  Court, 
30  Mont.  12,  75  Pac.  518,  arguendo. 

Necessary  Parties  to  Proceedlngi  in  Mandamns.  See  note,  105 
Am.  St.  Bep.  126. 

109  OaL  152-155,  41  Pac.  864,  HOWIiANB  T.  SAN  JOAQUIN 
COUNTY. 

Section  18,  Article  XI,  Constitution,  requiring  that  county  cannot 
incur  debt  in  excess  of  annual  revenue  without  making  provision  be- 
fore or  at  time  debt  is  incurred  for  tax  to  meet  interest  and  sinking 
fund,  does  not  require  tax  for  sinking  fund  or  interest  to  be  levied 
at  that  time. 

Approved  in  Pettibone  v.  West  Chicago  Park  Commrs.,  215  111.  320, 
74  N.  E.  393,  upholding  act  requiring  annual  levy  by  park  commis- 
sioners to  meet  interest  on  park  improvement  bonds. 

Requirement  of  Two-thirds  Vote  of  qualified  electors  voting  at  elec- 
tion to  be  held  for  certain  purpose  means  two-thirds  of  electors  voting 
on  that  particular  proposition  and  not  of  all  voting  at  election. 

Approved  in  State  v.  Fabrick,  18  N.  D.  406,  121  N.  W.  67,  holding 
''majority  vote"  meant  majority  of  votes  cast  on  particular  question 
only;  State  v.  Blaiedell,  16  N.  D.  38,  43,  119  N.  W.  364,  366,  holding 
majority  of  votes  cast  on  question  of  changing  county  boundary  was 
sufficient  though  less  than  half  votes  at  election. 

Basis  for  Oompntation  of  Majority  essential  to  adoption  of  proposi- 
tion submitted  at  general  election.  See  note,  22  L.  B.  A.  (n«  s.)  484, 
485. 

109  OaL  156-159,  41  Pac.  862,  BBOWN  Y.  OLINI!. 

When  Order  Granting  New  Trial  is  conditional,  noncompliance  with 
condition  renders  it  ineffective. 

Approved  in  Winningham  v.  Philbrick,  56  Wash.  41,  105  Pac.  145, 
and  Harrington  v.  Butte,  Anaconda  etc.  By.  Co.,  39  Mont.  24,  101  Pac. 
150,  both  holding  conditional  order  denying  new  trial  becomes  effective 
on  compliance  with  condition. 

109  OaL  160-164,  41  Pac.  855,  BATES  ▼.  COBONADO  BEAOH  CO. 

Contract  Entered  into  by  President  of  corporation  who  with  full 
knowledge  and  acquiescence  of  officers  assumed  control  of  general  busi- 
ness, held  to  be  ratified  and  confirmed  by  stockholders  at  meeting  sub- 
sequent to  making  of  contract 
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Approved  in  Welmer  t.  Bauer,  160  Fed.  245,  holding  contract  by 
agent  ratified  by  principal  by  acquiescence  therein. 

Distingniehed  in  Black  t.  Harrison  Home  Co.,  155  Cal.  129,  99  Pac. 
498,  holding  corporation  not  estopped  from  denying  binding  effect  of 
contract  executed  by  president  on  theory  he  owned  all  stock,  when 
deceased  daughter  of  whom  he  was  only  heir  owne4  nearly  one-half 
atock. 

Twet  That  Contract  Within  Apparent  Scope  of  organization  of  cor- 
poration has  been  entered  into  by  its  representative  is  determination 
that  it  was  essential,  and  corporation  cannot  question  its  effect. 

Approved  in  Preston  v.  Central  Cal.  otc.  Irr.  Co.,  11  Cal.  App.  201, 
104  Pac.  466,  upholding  assignment  of  claims  in  favor  of  corporation 
by  general  manager. 

109  OaL  165-170,  50  Am.  St  Bep.  26,  41  Pac.  1014,  VAN  SANDT  ▼. 
ALVIS. 
Effect  of  Ctonreyance  or  Encmnbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Bep.  916. 

Lien  for  Purchaae  Money  of  homestead.  See  note,  86  Am.  St.  Bep. 
176,  181. 

109  OaL  170-178,  41  Pac.  865,  MILIiET  T.  B&ADBUBT. 

Bill  of  Particulais  of  Account  Sued  on  furnished  defendant  is  part 
of  complaint. 

Reaffirmed  in  Gage  v.  Billing,  12  Cal.  App.  692,  108  Flac.  666. 

TTnder  Section  344,  Code  of  Oiyll  Procedure,  account  is  not  mutual 
unless  parties  have  dealt  with  each  other  in  same  relation,  and  items 
on  different  sides  are  capable  of  being  set  off  against  each  other. 

Approved  in  Copriviza  v.  Bilovich,  4  CaL  App.  29,  87  Pac.  399, 
holding  charges  on  one  side  and  payments,  whether  in  money  or  mer- 
chandise, on  the  other  do  not  constitute  mutual  account;  State  v. 
Illinois  Central  B.  B.  Co.,  246  111.  227,  92  N.  £.  832,  holding  account 
may  include  no  more  than  catalogue  of  items,  whether  debts  or  credits. 

109  Oal  178-185,  41  Pac.  873,  OOEBETT  ▼.  CHAMBEBS. 

Mechanic's  Lien  Imw  la  Bemedlal,  and  is  to  be  liberally  construed 
to  effect  its  purpose. 

Approved  in  Union  Lumber  Co.  v.  Simon,  150  Cal.  757,  89  Pac.  1078, 
holding  description  in  notice  of  lien  need  only  be  sufficient  for  identi- 
fication; Hampton  v.  Christensen,  148  Cal.  739,  84  Pac.  204,  holding 
inartificial  notice  to  withhold  was  sufficient;  Mivelaz  v.  Johnson,  124 
Ky.  258,  124  Am.  St.  Bq[>.  398,  98  S.  W.  1021,  holding  sufficient  in- 
accurate description  in  claim  of  lien. 

Claim  of  Lien  Need  not  State  Name  of  owner  at  time  materials 
were  furnished. 

Approved  in  Waters  v.  Johnson,  134  Mich.  439,  96  N.  W.  505,  follow- 
ing rule;  Lucas  v.  Gobbi,  10  Cal.  App.  651,  103  Pac.  158,  holding 
where  name  of  owner  or  reputed  owner  was  not  known,  claim  of  lien 
need  not  state  it;  Kelly  v.  Lemberger  (Cal.),  46  Pac.  8,  holding  claim 
of  lien  not  impaired  by  proof  that  person  therein  stated  as  owner 
was  reputed  owner;  Davis  v.  Big  Horn  Lumber  Co.,  14  Wyo.  524, 
525,  85  Pac.  981,  holding  name  of  owner  in  claim  of  lien-  must  be  as 
of  time  of  filing. 
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109  Oal.  186-102,  50  Am.  St  Bep.  20,  41  Pac.  1010,  DAVIS  ▼.  WABD. 

One  Wlio  Sets  Up  Defense  of  Sabseqnent  Purchase  in  good  faith 
without  notice  of  plaintilTs  equity  mufli  affirmatiTely  show  purchase 
for  value,  and  payment  before  noiiee. 

Approved  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  598,  72  C: 
G.  A.  639,  following  rule;  Fulkerson  y.  Stiles,  156  Cal.  706,  105  Pae. 
967,  26  L.  B.  A.  (n.  s.)  181,  holding  general  creditor  of-  married 
woman  who  had  recovered  judgment  against  her  on  debt  accruing  to 
him  before  she  took  deed  to  community  property  in  her  name  was  not 
encumbrancer  in  good  faith  for  value. 

Bona  Fide  Purchaser  will  be  Protected  only  to  extent  of  actual 
payment  made  before  notice. 

Beaffirmed  in  Lindley  v.  Blumberg,  7  Cal.  App.  146,  93  Pac.  897. 

Becord  of  Mortgage  Containing  Bfistaken  Description  imparts  no 
constructive  notice  of  mistake. 

Distinguished  in  Gray  v.  Maier  ft  Zobelein  Brewery,  2  Gal.  App.  656, 
84  Pac.  282,  holding  record  of  lease,  though  containing  error,  imparted 
conetructive  notice  of  terms  as  reasonably  constmed. 

109  Oal.  102-107,  50  Am.  St.  Bep.  34,  41  Pac.  1016^  MABTSVILLB 
EI^OTBIO  ETC.  00.  ▼.  JOHNSON. 

Subscription  to  StodE  of  Oorporatlon  to  be  formed  for  given  pur- 
pose cannot  be  enforced  when  articles  of  incorporation  include  addi- 
tional and  distinct  purpose. 

Approved  in  Burke  v.  Mead,  159  Ind.  250,  64  N.  E.  883,  holding 
in  action  to  compel  specific  performance  of  oontract  to  convey  land 
in  consideration  of  stock  in  corporation  to  be  formed,  complaint  was 
defective  in  not  aUeging  corporation  was  of  kind  agreed  upon. 

Nature  and  Validity  of  Subscription  Agreement  to  corporate  stock. 
Bee  note,  136  Aul  St.  Bep.  748. 

100  OaL  107-202,  41  Pac.  1008,  BANK  OF  UEIAH  ▼.  GIBSON. 

Chattel  Mortgage  on  Personal  Property  not  included  among  articles 
subject  to  mortgage  under  section  2955,  Civil  Code,  is  valid  as  between 
parties. 

Beaffirmed  in  McBae  v.  Lackmann,  8  Cal.  Aipp.  243,  96  Pac.  506. 

Miscellaneous. — Cited  in  Bank  of  Ukiah  t.  Gibson  (Cal.),  41  Pao. 
1010,  on  another  appeaL 

109  OaL  211-221,  41  Pac.  1028,  CHAFFEE  ▼.  BBOWNE. 

Where  Complaint  to  Foreclose  Mortgage  shows  with  reasonable 
certainty  that  at  time  mortgage  was  given  debt  was  due  and  unpaid, 
objection  that  nonpayment  is  not  alleged  is  untenable. 

Approved  in  Whiteacre  v.  Nichols,  17  Okl.  392,  87  Pac.  867,  hold- 
ing in  replevin  by  mortgagee,  petition  was  not  subject  to  general  de- 
murrer for  failure  to  allege  condition  broken  and  notes  were  due,  when 
mortgage  was  attached  and  notes  copied  in  petition  showed  they  were 
past  due. 

Mortgage  Given  by  Wife  on  Separate  Property  to  secure  husband's 
antecedent  debt,  without  new  consideration  to  husband  or  wife,  is  not 
obligatory. 

.  Distinguished  in  Lyon  v.  Bobertson  (Cal.),  59  Pae.  990,  holding 
widow  liable  on  her  note  given  to  renew  prior  notes  of  deceased  hus- 
band, under  belief  she  was  liable  thereon. 
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Bfftet  of  OonyojaiiM  or  Bnenmbraaeo  of  homestead  by  one  spouse 
onlj.    See  note,  95  Am.  St.  Bep.  989. 

Dnt^  Is  upon  Hnsband  to  Matotain  Wife  and  children. 

Aipproved  in  Title  Ins.  etc.  Co.  t.  Ingeraoll,  15S  OaL  492,  111  Pae. 
368,  followin^^  rule. 

Liability  of  Husband  for  Neoessarlss  furnished  wife  while  liring 
with  him.    See  note,  65  L.  B.  A.  536. 

Bridenco  of  Meaning  of  Words  used  in  written  eontraets.  See 
note,  122  Am.  St.  Bep.  557. 

109  OaJL  221-228,  41  Pac.  876,  BALPOUB  r.  FBE8N0  OANAIi  * 
IBB.  CO. 

Extrinsic  ETidence  may  be  Besorted  to  where  language  of  contract 
is  fairly  susceptible  to  two  interpretations. 

Approved  in  Payne  v.  Neural,  165  CaL  52,  99  Ric.  479,  admitting 
parol  testimony  to  explain  ambiguous  instrument;  Pearsall  y.  Henry, 
153  CaL  330,  96  Pac.  159,  admitting  parol  evidence  to  show  circum- 
stances surrounding  making  of  ambiguous  contract;  Peterson  v.  Chaix, 
5  Cal.  App.  532,  533,  90  Pac.  950,  and  Grosee  v.  Barman,  9  Cal.  App. 
663,  100  Pac  354,  both  holding  extrinsic  evidence  properly  excluded 
when  contract  was  capable  of  but  one  construction;  Fireman's  F.  I. 
Co.  V.  Aachen-Munich  F.  I.  Co.,  2  Cal.  App.  697,  84  Pac.  255,  hold- 
ing whether  term  "warehouse"  in  insurance  policy  was  applicable  to 
"elevator"  could  be  explained  by  paroL 

109  Oal.  228-236^  41  Pac.  1022,  SMITH  ▼.  OBEEN. 

Executed  Parol  Ucense  When  InYestments  have  been  made  on 
faith  of  it  as  irrevocable. 

Approved  in  Stoner  v.  Zucker,  148  Cal.  520,  113  Am.  St  Bep.  301, 
83  Pac.  810,  holding  executed  parol  license  to  eonetruct  irrigating 
ditch  over  plaintiffs'  land  was  irrevocable. 

Bevocability  of  License  to  Maintain  Burden  on  land,  after  licensee 
has  incurred  expense.     See  note,  49  L.  B.  A.  517. 

PrescriptlTe  Title  to  Water.    See  note,  93  Am.  St.  Bep.  712w 

Abandonment  or  Ijoss  of  Bights  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  285. 

109  Cal.  236-242,  50  Am.  St.  Bep.  37,  41  Paa  1031,  VEBMONT 
MABBLE  OO.  ▼.  BBOW. 

Where  Goods  are  Delivered  Under  Contract  to  be  paid  for  at 
listed  price  when  sold,  transaction  is  sale  upon  condition. 

Approved  in  Elsom  v.  Moore,  11  Cal.  App.  379,  105  Pac  271,  hold- 
ing sale  was  conditional  or  absolute  at  choice  of  vendor  when  title 
was  not  to  pass  until  payment. 

What  Constitotea  a  Transaction  a  Sale.  See  note,  94  Am.  St.  Bep. 
241,  245. 

109  OaL  242-249,  41  Pac  1020,  TAHOE  lOE  OO.  ▼.  T7NION  lOE  OO. 

Loss  of  Profits  Which  are  I>ixect  and  natural  result  of  breach  of 
contract  may  be  recovered  under  general  allegation  of  damage. 

Approved  in  Germain  Fruit  Co.  v.  Armsby,  153  Cal.  590,  96  Pac. 
321,  Schiffman  v.  Peerless  Motor  Car  Co.,  13  Cal.  App.  604,  LIO  Pac. 
462,  and  Carlson  v.  Stone-Ordean-Wells  Co.,  40  M^nt  448,  107  Pae. 
422,  all  following  rule. 
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Loa  of  PxofltB  of  8alo  or  PuNbuo  m  Damagos.  See  note,  52 
L.  B.  A.  210,  246,  247,  257. 

CoQntermaad  of  Bzocutory  Oootract  of  8alo.  See  note,  94  Am.  St. 
Bep.  122. 

109  OaL  250-267,  41  Pac.  1033,  TBUlffPLEB  T.  OOTTON. 

Chiardian  Who  Accepts  Appolntiiittit  under  law  which  prescribes 
notice  may  be  eerred  by  publication  ia  to  be  regarded  ae  assenting 
in  advance,  that  upon  leaving  state,  service  may  be  made  upon  him  by 
publication. 

Approved  in  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  674,  99  C.  G.  A. 
221,  applying  rule  to  executor. 

Bights  in  Action  on  Bond,  to  Bocoyer  Interest  swelling  total  beyond 
penalty.    See  note,  19  L.  B.  A.  (n.  s.)  84. 

Miscellaneous. — Gited  in  Trumpler  v.  Gotton  (GaL),  41  Pac.  1036^  com* 
panion  case. 

109  OaL  258-263,  41  Pae.  1040,  PEOPLE  ▼.  FULTZ. 

Evidence  of  Other  Orimes  In  Oriminal  Oases.  See  note,  62  L.  B.  A. 
322,  338,  353. 

109  Oal.  268-275,  41  Pac.  1083,  S0X7THEBK  PACIFIO  B.  B.  GO.  ▼. 


Limitations  Begin  to  Bnn  in  Favor  of  adverse  possessor  of  lands 
allotted  to  railroad  from  date  of  definite  location  of  road,  and  are  not 
affected  by  subsequent  issuance  of  patent  therefor. 

Approved  in  Northern  Pacific  By.  Co,  v.  Fyle^  19  Idaho,  16,  112  Pac. 
682,  Sage  v.  Budnick,  91  Minn.  332,  100  N.  W.  107,  and  Wiese  v.  Union 
Pacific  B.  B.  Go.,  77  Neb.  48,  108  N.  W.  177,  all  following  rule. 

Findings  Should  be  Statements  of  ultimate  facts. 

Approved  in  Leggat  v.  Blomberg,  15  Idaho,  501,  96  Pac  725,  holding 
findings  of  ultimate  facts  alone  were  su£5cient. 

Failure  to  Make  Finding  cannot  be  taken  advantage  of  by  appellant 
when  it  must  have  been  against  him. 

Approved  in  Graig  v.  Gray,  1  Gal.  App.  601,  82  Pac.  701,  holding  fail- 
ure to  find  wae  immaterial  where  it  could  not  have  affected  judgment. 

Prescriptivo  Title  to  Water.    See  note,  93  Am.  St.  Bep.  715. 

109  Oal.  277-281,  41  Pac  1097,  PEOPLE  ▼.  MABONET. 

Decision  of  Jury  in  Oriminal  Oase^  upon  legal  evidence,  is  abso- 
lutely final  and  not  subject  to  review  on  appeal. 

Approved  in  Keifer  v.  Myers,  5  Gal.  App.  678,  91  Pfeio.  169,  holding 
verdict  of  guilty  could  not  be  reviewed  on  appeal  on  sole  ground  evidence 
was  insufficient;  People  v.  Hinee,  5  Gal.  App.  125,  89  Flac.  859,  refusing 
to  disturb  verdict  on  confiicting  evidence. 

Defendant  in  Oriminal  Oase  cannot  Oomplain  of  verdict  more  favor- 
able to  him  than  evidence  warranted. 

Approved  in  People  v.  Oliver,  7  Gal.  App.  603,  95  Pac.  174,  holding 
defendant  could  not  complain  of  sentence  for  less  than  minimum  term. 

Indictment  may  Properly  Oharge  prior  convictions  under  pseu- 
donyms. 

Beafiirmed  in  State  ▼•  Howard,  30  Mont  521,  77  Pac.  51. 
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109  OaL  294-298,  41  Pac.  1037,  PEOPLE  ▼.  EPPXKOEB. 

Judgment  Basad  on  Verdict,  and  aBsumed  truth  of  charge  of  prior 
eonviction  on  which  jury  failed  to  And,  mast  be  reversed,  and  prior 
conviction  disregarded. 

Approved  in  People  v.  Chadwick,  4  Cal.  App.  74,  87  Pac.  388,  holding 
where  verdict  was  guiltj  of  felonj  and  of  prior  conviction,  latter  not 
being  supported,  judge  was  presumed  to  have  considered  both  in  passing 
sentence,  though  term  was  within  limit  allowed  for  felon/  alone,  and 
judgment  must  be  reversed* 

109  Cal.  299-301,  41  Pac.  1038»  HIXBBETH  v.  JAMES. 

Mortgagor  cannot  Maintain  Ejectment  against  mortgagee  in  posses- 
sion  until  debt  is  paid. 

Approved  in  Kelso  v.  Norton,  05  Kan.  790,  93  Am.  St  Bep.  308,  70 
Pac.  900,  following  rule. 

109  CaL  304r-812,  41  Pac.  1087,  HIOaiNS  ▼.  OAUFOBNIA  PETBO- 
LEX7M  ETC.  CO. 

Joint  Lease  by  Several  Owners  of  their  lands  for  purpose  of  oper- 
ating asphalt  mine  lying  partly  on  land  of  each  gives  each  leesor 
right  to  share  equally  in  royalty,  regardless  of  whose  land  asphalt 
was  taken  from. 

Distinguished  in  Rymer  v.  South  Penn.  Oil  Co.,  04  W.  Ya.  540,  46  S. 
E.  563,  holding  individual  owners  of  oil  lands  entitled  to  royalties  on  oil 
taken  from  their  lands  under  joint  lease. 

"Gross"  Ton  is  Two  Thousand  Pounds. 

Approved  in  Hale  Bros.  v.  Milliken,  5  Cal.  App.  356,  90  Pac.  370,  hold- 
^g  legal  standard  of  weights  and  measures  entered  into  contract,  and 
evidence  of  local  usage  was  inadmissible  to  show  diiferent  standard. 

Miscellaneous. — Cited  in  Price  v.  Black,  126  Iowa,  306, 101  N.  W.  1057, 
to  point  that  lessee  under  coal  lease  impliedly  contracts  to  work  mine 
with  reasonable  diligence. 

109  Cal  315-323,  41  Pac.  1093,  SOUTH  PASADENA  ▼.  LOS  ANGE- 
LES TEBMINAL  BY.  CO. 

Authority  of  City  Officers  to  Ghrant  Use  of  streets  for  railways  is 
legislative  in  its  nature,  and  is  not  referable  for  support  to  power  of 
making  contracts. 

Approved  in  City  of  Areata  v.  Green,  156  Cal.  763,  106  Pac.  87, 
holding  city  could  not  grant  franchise  for  street  railway  on  condition 
company  complete  road  to  another  town  in  given  time. 

City  has  No  Power  to  Begulate  Bates  of  street  railroad  connecting 
with  another  city  on  territory  outside  city  limits. 

Disapproved  in  Manitowoc  v.  Manitowoc  etc.  Traction  Go.,  145  Wis. 
25,  129  N.  W.  929,  holding  city  could  limit  fares  between  cities  aa  condi- 
tion to  granting  interurban  railroad  franchise  orer  streets. 

Privilege  of  Using  Streets  as  a  Contract^  within  constitutional  pro- 
vision against  impairing  obligation.     See  note,  50  L.  B.  A.  151. 

109  CaL  323-<332,  50  Am.  St.  Bep.  43,  41  Pac.  1089,  NICHOLS  v. 
EMEBT. 

To  Create  Valid  Trust,  Estate  mnat  Pass  at  once,  but  immediate 
enjoyment  is  not  essential. 

Approved  in  Noble  v.  Learned,  153  Cal.  251,  94  Pac.  1060,  following 
rule;  Lewis  v.  Curnutt,  130  Iowa,  431,  106  N.  W.  918,  holding  valid  trust 
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created  by  deed  and  instrument  conveying  title  and  limiting  trustee's 
right  to  control  until  death  of  aettler. 

Termination  of  TnurtB  and  of  Tmstee'a  Title.  See  note,  100  Am. 
St.  Rep.  104. 

Settler  of  Trust  may  Baaenre  Blgbt  to  revoke  it. 

Approved  in  Estate  of  Podhajsky,  137  Iowa,  746,  115  N.  W.  692,  fol- 
lowing rule;  Carr  v.  Carr,  15  Gal.  App.  493,  115  Pac  266,  upholding 
trust  in  money  subject  to  right  of  settler  to  withdraw  from  fund; 
Totten  v.  Pocahontas  Coal  &  Coke  Co.,  67  W.  Ya.  649,  68  S.  E.  377, 
arguendo. 

Instnimexit  Ck>n8idered  and  Held  not  to  be  will  but  deed  creating 
trust. 

Approved  in  Cribbe  v.  Walker,  74  Ark.  116,  85  S.  W.  245,  O'Day  v. 
Meadows,  194  Mo.  616,  92  S.  W.  644,  and  Dexter  v.  Witte,  138  Wis. 
80,  119  N.  W.  893,  all  following  rule;  Tread  way  v.  Veterans'  Home, 
14  Cal.  App.  87,  111  Pac.  115,  holding  agreement  of  inmate  of 
soldiers'  home  to  have  pension  paid  to  home  for  his  life  and  on  his 
death  accumulation  paid  to  relatives  was  valid  trust. 

Wliat  Conatitutea  a  Testamentary  Writing.  See  notes,  89  Am.  St. 
Bep.  487;  5  Cof.  Prob.  10. 

109  CaL  332-335,  42  Pac.  434,  TUBNEB  ▼.  SISKXYOU  C0X7NT7. 

Section  6,  Article  XI,  Oonstitation,  only  i  ?rmit8  counties  to  be 
classified  for  purposes  therein  specified,  but  in  all  other  respects  legis- 
lature must  establish  system  of  county  government  uniform  through- 
out state. 

Approved  in  Johnson  v.  Ounn  (Cal.  App.),  84  Pac.  373,  holding  void 
act  regulating  compensation  of  justices  in  counties  of  given  class 
where  method  of  determining  population  differed  from  that  em- 
ployed for  other  counties. 

109  Oal.  336-340,  41  Pac  1096,  SPENCEB  ▼.  BBANHAM. 

Application  for  Belief  from  Default  Judgment  in  justice's  eourt 
must  be  by  motion  made  within  time  limited;  mere  making  of  written 
application  without  calling  court's  attention  to  it  is  insufficient. ' 

Approved  in  Thomas  v.  Superior  Court,  6  Cal.  App.  632,  92  Pac.  740, 
serving  and  filing  of  notice  of  motion  to  set  aside  default  within  six 
months  is  not  making  of  application  within  six  months;  People  v. 
Long,  7  Cal.  App.  30,  93  Pac.  389,  holding  motion  for  new  trial  must 
be  made  by  calling  court's  attention  to  it  and  moving  it  be  granted. 

Distinguished  in  Brownell  ▼.  Superior  Court,  157  Cal.  710,  109  Pac. 
94,  holding  creditor  of  estate  who  filed  afi^davits  in  support  of  motion 
for  relief  from  decree  of  distribution  and  presented  same  in  eourt 
within  six  months  sufficiently  complied  with  law  to  protect  his  rights. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  946,  947. 

109  Cal.  340-346,  42  Pac.  437,  UND  ▼.  SAN  LUIS  OBISPO. 

Private  Person  may  Maintain  Suit  for  abatement  of  public  nuisance 
where  specially  injurious  to  himself. 

Approved  in  Donahue  v.  Stockton  Gas  etc.  Co.,  6  Oal.  App.  280,  92 
Pac.  198,  upholding  complaint  by  private  person  to  abate  nuisance; 
McLean  v.  Llewellyn  Iron  Works,  2  Cal.  App.  348,  349,  83  Pac.  1084, 
1085,  holding  abutting  owner  could  sue  to  abate  nuisance  consisting 
of  obstruction  to  one-half  of  street  opposite  hia  property;  Harniss 
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V.  Bolpitty  1  Cal.  App.  142,  81  Pae.  1023,  upholding  complaint  at  Boit 
of  private  person  to  abate  obstruction  to  public  alley. 

Duty  and  Uability  of  Municipality  with  respect  to  drainage.  See 
note,  61  L.  B.  A.  711. 

109  CaL  846->362,  42  Pac.  439,  BONNET  ▼.  TILUST. 

Director  of  InaolTOnt  Corporation  who  is  also  a  creditor  eannot  re- 
ceive any  advantage  or  preference  over  other  creditors. 

Approved  in  Nixon  v.  Goodwin,  3  Cal.  App.  ^63,  85  Pac.  172,  Nap- 
panee  Canning  Co.  v.  Keid,  Murdoch  So  Co.,  169  Ind.  631,  54  N.  E. 
1116,  59  L.  B.  A.  199,  and  Citv  Nat.  Bank  v.  Qoshen  Woolen  Mills  Co., 
85  Ind.  App.  575,  580,  69  N.  E.  210,  212,  aU  following  rule. 

109  Oal.  863-360,  42  Pac.  485,  HOLT  MFO.  CO.  ▼.  EWINO. 

Where  Bight  to  Beclalm  Property  sold  for  nonpayment  is  reserved, 
vendor  can  elect  upon  breach  to  retake  property  or  to  treat  sale  as 
absolute  and  recover  purchase  price. 

Approved  in  Manson  v.  Dayton,  153  Fed.  267,  82  C.  C.  A.  588, 
Muncy  v.  Brain,  158  Cal.  306,  110  Pac.  946,  Mark  Means  etc.  Co.  t. 
MacKinzie,  9  Idaho,  174,  73  Pac.  137,  and  Madison  Livestock  Co.  v. 
Osier,  39  Mont.  250,  133  Am.  St.  Bep.  558,  102  Pat;.  326,  all  following 
rule. 

Bights  and  Bemedies  of  Conditional  Seller  on  buyer's  default  in 
payment.    See  note,  133  Am.  St.  Bep.  564. 

Instrument  Termed  Lease  but  Oiving  Lessee  right  to  title  upon 
certain  payments  is  contract  of  sale. 

Beaffirmed  in  McCollough  v.  Home  Ins.  Co.,  155  Cal.  662,  102  Pac 
815. 

What  ConstitntflS  a  Transaction  a  Sale.  See  note,  94  Am.  St.  Bep. 
213. 

Miscellaneous. — Cited  in  Thompson  t.  Bank  of  California,  4  Cal. 
App.  670,  88  Pac.  990. 

109  CaL  360-365,  42  Pac  35,  FBEEBffAN  ▼.  CAMPBELL. 

Where  Mortgage  Includes  Bents,  Beceiver  may  be  appointed  to 
take  charge  of  mortgaged  property  and  apply  rents  to  mortgage. 

Approved  in  Moncriefl  v.  Hare,  38  Colo.  233,  87  Pac.  1086,  7  L.  B. 
A.  (n.  a.)  1001,  following  rule. 

109  Cal.  365-373,  42  Pac.  29,  DUNLAP  ▼.  NEW  ZEALAND  ETC. 
INS.  CO. 

Defendant  in  Suit  for  Malicious  Prosecution  need  only  show  he 
acted  in  good  faith,  in  disclosing  facts  to  prosecuting  attorney,  even 
though  he  might  have  discovered  by  diligent  search  facts  which 
would  acquit  accused. 

Approved  in  Johnson  v.  Southern  Pacific  Co.,  157  Cal.  App.  J538,  107 
Pac.  613,  Holliday  v.  Holliday  (Cal.),  53  Pac.  45,  46,  King  v.  Apple 
Biver  Power  Co.,  131  Wis.  583,  120  Am.  St.  Bep.  1063,  111  N.  W.  670, 
and  Missouri  etc.  By.  Co.  v  Grosecloee,  50  Tex.  Civ.  530,  110  S.  W. 
479,  all  following  rule;  Ahrens  etc.  Mfg.  Co.  v.  Hoeher,  106  Ky.  698, 
51  S.  W.  196,  holding  advice  of  counsel  would  constitute  probable 
cause  only  when  reasonable  diligence  was  used  to  learn  facts  on 
which  advice  was  sought. 

Advice  of  Counsel  as  Defense  to  Action  for  malicioue  prosecution. 
See  note,  18  L.  E.  A.  (n.  s.)  50,  51,  58,  61,  64. 
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109  CaL  37S-378,  42  Pac.  82,  DE  SILVA  ▼.  SUFBEME  OOXTNOIL  OF 
POBTUGUESE  UNION. 
Power  of  Insiired  to  Destroy  Bigbts  of  beneficiary.    See  note,  49 
L.  B.  A.  750. 

109  Oal.  378-381,  60  Am.  St  Bep.  49,  42  Pac.  84,  MOUNEAUZ  ▼. 
STATE. 

Act  of  1893,  Section  6,  Does  not  Qiye  Bight  to  recover  from  state 
interest  on  matured  Indian  war  bonds  prior  to  date  of  statute. 

Approved  in  Union  Trust  Co.  v.  State,  154  Cal.  729,  99  Pac.  189,  24 
L.  B.  A.  (n.  8.)  1111,  holding  failure  of  state  agents  to  levy  and 
collect  asBessments  for  Montgomery  avenue  bonds  did  not  render  state 
liable. 

109  OaL  381-384,  42  Pac.  32,  PEOPLE  ▼.  LOWEN. 

Miscellaneous. — Cited  in  People  v.  Davis,  1  Cal.  App.  13,  81  Pac. 
718. 

109  Oal.  395-396,  42  Pac  31,  EBZaANOEE  ▼.  S0X7THEBN  PAOIFIO 
B.  B.  00. 

Judgments  and  Orden  by  Oonsent  will  not  be  reviewed  on  appeal. 

Approved  in  Kritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App.  290, 
116  Pac.  701,  Gibson  v.  Berryman,  14  Cal.  App.  333,  111  Pac.  927, 
and  Pacific  Paving  Co.  v.  Yizelich,  1  Cal.  App.  283,  82  Pac.  82,  all 
following  rule;  Hibernia  Savings  etc.  Society  v.  Waymire,  152  Cal. 
288,  92  Pac.  646,  dismissing  appeal  from  consent  judgment. 

109  Oal  396-406,  42  Pac.  149,  LOS  ANGELES  ▼.  STATE  LOAN  <B 
TBUST  CO. 

Loan  ComiKtny  Engaged  In  General  Banking  and  safe  deposit  busi- 
ness in  addition  to  that  of  receiving  savings  deposits  is  not  exempt 
as  savings  bank,  from  taxation  on  savings  deposits. 

Approved  in  Levinson  v.  Boas,  150  Cal.  189,  88  Pac.  826,  12  L.  B. 
A.  (n.  s.)  575,  holding  pawnbroker's  business  not  less  subject  to 
police  regulation  because  he  also  conducts  business  of  loaning  money 
on  mortgage. 

Duties  of  Savings  Banks  Toward  Depositozs.  See  note,  105  Am. 
St.  Bep.  730. 

109  Cal.  406-413,  42  Pac.  159,  PIMENTAL  ▼.  MABQUES. 

To  Constitate  Novation,  Holder  of  Obligation  must  have  consented 
to  substitution  of  new  debtor  and  to  look  to  him  alone. 

Approved  in  Kyle  v.  Hamilton  (Cal.),  68  Pac.  485,  holding  execu- 
tion and  interchange  of  deed  and  contract  to  return  deed  on  payment 
of  debt,  intended  to  take  place  of  mortgage  securing  debt,  is  novation 
of  mortgage;  Gimble  v.  King,  43  Tex.  Civ.  App.  189,  95  S.  W.  8,  hold- 
ing taking  by  creditor  of  new  note  from  one  who  assumed  debt  was 
not  novation  releasing  old  debtor  in  absence  of  agreement  to  that 
effect. 

109  OaL  417-427,  42  Pac.  139,  MADDOOK  ▼.  BUSSELL. 

Objects  of  Probate  Proceedings  are  to  Administer,  settle,  and  dis- 
tribute estates  of  deceased  persons. 

Approved  in  Estate  of  Vance,  152  Cal.  764,  93  Pac.  1011,  holding 
probate  court  could  order  payment  of  note  of  deceased  in  corporate 
stock  when  right  was  reserved  in  note. 
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Party  Seeking  to  Bescind  Contract  for  mistake  must  restore  or 
offer  to  restore  everythiDg  of  value  received  thereunder. 

Dietinguished  in  Bichards  v.  Farmers'  etc.  Bank,  7  Cal.  App.  393, 
94  Pac.  397,  holding  complaint  to  rescind  partnership  settlement  need 
not  aver  offer  to  restore  money  received  when  accounting  was  de- 
manded and  greater  sum  claimed  due. 

109  OaL  427-480,  50  Am.  St.  Bep.  62,  42  Pac.  447,  HIBEBNIA  SAV- 
INGtS  ft  LOAN  SOCTBTT  ▼.  THOBNTON. 

Where  Mortgage  on  Homestead  is  Eztinguiahad  hj  failure  to  pre- 
sent claim  against  estate  of  deceased  wife,  judgment  on  note  cannot 
thereafter  be  had. 

Approved  in  Hibemia  Sav.  etc.  Society  v.  Laidlaw,  4  Cal.  App.  629, 
88  Pac.  7ai,  following  rule;  First  Nat.  Bank  v.  Glenn,  10  Idaho,  237, 
109  Am.  St.  Bep.  204,  77  Pac.  627,  holding  mortgage  could  be  fore- 
closed against  estate  of  deceased  mortgagor  though  it  had  been  pre- 
sented to  administrator. 

109  Oal.  430-433,  42  Pac  443,  HEBMANN  ▼.  LITTLEFIELD. 

Where  l4ibor  Oontinnes  After  Expiration  of  contract  time,  it  is 
presumed  terms  of  original  contract  are  continued. 

Approved  in  Perry  v.  Noonan  Furniture  Co.,  8  Cal.  App.  39,  95  Pac. 
1129,  following  rule;  Inman  v.  White  Lumber  Co.,  14  Cal.  App.  554, 
555,  112  Pac.  561,  holding  goods  delivered  and  accepted  in  excess  of 
contract  quantity  should  be  paid  for  at  contract  rates;  Donegan  v. 
Houston,  5  Cal.  App.  631,  90  Pac.  1074,  holding  in  assumpsit  special 
contract  was  admissible  to  establish  reasonable  value  of  services  done 
under  it. 

Bights  of  Employer  and  Employee  with  respect  to  things  produced 
by  labor  of  employee.    See  note,  5  L.  B.  A.  (n.  s.)  1171. 

109  Oal.  433-436,  42  Pac  443,  DEANE  ▼.  QBAY  BBOS.  ETC.  PAV- 
INa  00. 

Failure  of  Oorporation  to  Object^  though  it  knew  physician  was 
treating  on  its  account  person  injured  in  its  employ,  does  not  render 
it  liable  for  physician's  services. 

Distinguished  in  Treis  v.  Berlin  Dye  Works  etc.  Co.,  11  Cal.  App. 
425,  105  Pac.  277,  holding  failure  of  purchaser  to  state  in  reasonable 
time  after  being  informed  vendor  could  not  deliver  all  goods  con- 
tracted for  that  it  would  not  accept  less  amount  estopped  him  to 
refuse  to  accept  such  less  amount. 

109  OaL  437-445,  42  Pac.  567,  SCHXTLTZ  ▼.  McLEAN. 

Where  Evidence  is  not  in  Bill  of  Exceptions,  it  will  be  presumed 
on  appeal  it  was  sufficient  to  support  findings. 

Reaffirmed  in  Cheda  v.  Skinner,  6  Ariz.  199,  57  Pac.  65. 

I 

109  Oal.  451-467,  42  Pac.  307,  SO  L.  B.  A.  403,  PEOPLE  V.  HEOKEB. 

In  Homicide  Case,  Where  Plea  is  Self-defense,  evidence  of  former 
dispute  leading  up  to  fatal  affray  is  admissible  to  show  state  of  mind 
of  parties. 

Approved  in  State  v.  Hanlon,  38  Mont.  573,  100  Pac.  1041,  holding 
previous  specific  acts  of  violence  on  part  of  deceased  toward  accused 
could  be  shown  upon  question  whether  accused  believed  himself  in 
danger;   McHugh  v.  Territory,  17   Okl.  25,  36  Pac.  440,  holding  in 
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prosecution  for  assault  to  murder,  where  plea  was  self -defense,  ac- 
cused could  show  previous  assault  upon  himself  by  prosecuting  wit- 
ness. 

Acts  Which  may  be  Justified  Under  Plea  of  self-defense  depend 
primarily  upon  conduct  of  defendant,  and  secondarily  upon  conduct 
of  deceased. 

Beaffirmed  in  People  v.  Brown,  15  Cal.  App.  397,  114    Pac.  1005. 

Self-defenae  is  not  Available  as  Plea  to  defendant  who  has  sought 
a  quarrel  with  design  to  force  deadly  issue  and  thus  create  necessity 
for  killing. 

Approved  in  State  v.  Short,  121  La.  1033,  46  So.  1007,  upholding 
verdict  of  guilty  when  accused  armed  himself  after  quarrel  and  de- 
liberately met  deceased  under  circumstances  likely  to  provoke  com- 
bat. 

Bight  of  Self-defense  by  Original  Aggressor.  See  note,  109  Am. 
St.  Rep.  810. 

Self-defense  Set  Up  by  Accused  who  began  conflict.  See  note,  45 
L.  B.  A.  688,  692,  695,  704,  707,  710. 

Bight  to  Stand  One's  Ground  When  in  Jeopardy  should  form  ele- 
ment of  instructions  upon  law  of  self-defense. 

Approved  in  People  v,  Maughs,  149  Cal.  260,  86  Pac.  190,  reversing 
judgment  because  of  instruction  that,  to  sustain  self-defense,  accused 
must  have  employed  all  reasonable  means  within  his  power  consistent 
with  safety  to  avoid  danger  and  avert  necessity  of  killing;  People 
V.  Cyty,  11  Cal.  App.  710,  711,  106  Pac.  261,  holding  instruction  in 
regard  to  right  to  stand  one's  ground  was  improperly  refused. 

Where  One  Is  First  Wrongdoer,  but  his  act  is  not  felonious,  he 
must  in  good  faith  seek  to  withdraw  before  he  can  be  justified  in 
killing  adversary  who  then  makes  felonious  assault  on  him. 

Approved  in  People  v.  Cook,  148  Cal.  856,  83  Pac.  53,  following 
rule;  People  v.  Beed  (Cal.),  52  Pac.  836,  upholding  verdict  of  guilty 
when  accused,  who  began  combat,  stood  ready  armed  to  renew  it  upon 
first  opportunity. 

''Betreat  to  the  Wall"  in  Ilomicide.  See  note,  2  L.  B.  A.  (n.  s.) 
55,  60,  64,  68. 

Correct  Instmctlon  Addressed  to  Theory  permissible  under  evidence 
should  be  given. 

Approved  in  People  y.  Williamson,  6  Cal.  App.  389,  92  Pac.  314, 
following  rule;  Hans  v.  State,  72  Neb.  298,  100  N.  W.  422,  holding 
erroneous  instruction  limiting  right  of  self-defense  to  one  in  lawful 
pursuit  of  his  business. 

Expulsion  of  Trespasser.    See  note,  93  Am.  St.  Bep.  258,  259. 

109  Oal.  468-481,  42  Pac.  249,  JOHNSON  ▼.  SAN  DIEOO. 

Municipal  Corporations  in  Their  Public  and  political  aspect  are 
not  only  creatures  of  state,  but  are  parts  of  machinery  by  which  state 
conducts  its  governmental   affairs. 

Bea£Srmed  in  State  v.  Lawrence,  79  Kan.  250,  100  Pac.  491. 

Where  Territory  is  Excluded  from  Municipal  Corporation,  legisla- 
ture may  adjust  debts  and  change  adjustment  at  pleasure,  or  relieve 
excluded  territory  altogether. 

Approved  in  Bisenius  v.  Bandolph,  82  Neb.  527,  118  N.  W.  129, 
holding  fact  that  bonded  debt  had  been  incurred  was  no  defense  in 
action  to  separate  agricultural  land  from  limits  of  munieipality,  ' 
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Where  Territory  is  Ezdaded  ftom  MnnieiiMl  Oorpor»tloii,  corpora- 
tion may  be  asked  to  pay  for  what  has  been  expended  for  ita  ezelusive 
benefit,  when  no  improvements  have  been  made  in  excluded  territory. 

Approved  in  Pass  School  District  v.  Hollywood  etc.  School  District, 
159  Cal.  417,  419,  105  Pac.  123,  26  L.  B.  A.  (n.  s.)  485,  holding  where 
new  school  district  was  formed  from  territory  of  another,  all  build- 
ings within  its  limits  passed  to  new  district. 

Power  of  Legielatnre  to  Impose  Bnrdena  npon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48  L. 
B.  A.  475. 

109  CaL  481-489,  42  Pac.  152,  WOODSIDE  ▼.  HEWEK 

Party  Olalmlsg  Besnlting  Trust  in  land  must  clearly  establish 
precise  amount  of  consideration  paid  by  him. 

Approved  in  Breitenbucher  v.  Oppenheim,  160  Cal.  104,  116  Pac.  58, 
holding  proportion  paid  was  clearly  established;  Eisenberg  v.  Gold- 
smith, 42  Mont.  575,  113  Pac.  1130,  holding  resulting  trust  from 
purchase  of  property  with  money  of  another  arose  at  time  money  was 
paid;  Scribner  v.  Meade,  10  Ariz.  149,  85  Pac.  479,  holding  evidence 
did  not  show  defendant  constructive  trustee  of  lands  for  plaintiff. 

Distinguished  in  Morrow  v.  Matthew,  10  Idaho,  431,  79  Pac.  199, 
holding  court  would  not  refuse  to  enforce  "grubstake"  agreement  sim- 
ply because  plaintiff  could  not  produce  great  preponderance  of  evi- 
dence. 

Besulting  Tmst  In  Favor  of  Spouse  who  pays  purchase  price  and 
takes  title  in  name  of  other  spouse.    See  note,  127  Am.  St.  Bep.  264. 

Miscellaneous. — Cited  in  Woodside  v.  Tynan  (Cal.),  50  Pac.  424, 
on  another  appeal. 

109  CaL  489-492,  42  Pac  446,  aiESEKE  ▼.  SAN  J0AQX7IN  COUNTY. 
Wlien  Title  of  Statute  Embraces  only  one  subject,  and  what  may 
be  included  thereunder.    See  note,  79  Am.  St.  Bep.  479. 

109  Cal.  493-500,  41  Pac.  1081,  BLOSS  ▼.  LEWIS. 

Iaw  Is  not  Oeneral  Wbidi  Confers  particular  privileges  or  imposes 
peculiar  disabilities  upon  class  of  persons  arbitrarily  selected  from 
general  body. 

Approved  in  Johnson  v.  Gunn,  148  Cal.  752,  84  Pac.  668,  upholding 
act  classifying  townships  in  counties  of  given  class  with  reference 
to  population  for  purpose  of  fixing  salaries  of  justices  of  peace;  John- 
son V.  Ounn  (Cal.  App.),  84  Pac.  372,  holding  void  act  classifying 
townships  in  counties  of  given  class,  to  fix  salaries  of  officers,  on 
ground  method  for  computing  population  differed  from  that  in  other 
classes;  In  re  Kidd,  5  Cal.  App.  161,  89  Pac.  988,  holding  ordinance 
prohibiting  sale  of  liquor,  except  by  license  to  hotels,  created  proper 
classification. 

Constitutional  Inhibition  Against  Special  Legislation  where  general 
law  can  be  made  applicable.    See  note,  93  Am.  St.  Bep.  111. 

109  CaL  504-622,  42  Pac.  243,  3  L.  B.  A.  409,  BUCK  v.  EUBEKA. 

City  Attorney  Bequired  by  Virtue  of  Office  to  attend  to  all  suits  in 
which  city  may  be  interested  cannot  receive  extra  compensation  for 
any  service  rendered. 

Approved  in  DuU  v.  Mining  Co.,  28  Utah,  477,  79  Pac.  1051,  holding 
void  as  against  public  policy  agreement  of  parties  to  pay  more  than 
legal  fees  to  court  stenographer  appointed  for  single  suit  only. 
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Do  Facto  City  Ofllcer  Who  Qualifies  and  receives  salary  of  oiBce 
is  estopped  from  denying  he  held  office. 

Approved  in  State  v.  Bailey,  106  Minn.  142,  130  Am.  St.  Bep.  592, 
118  N.  W.  678,  19  L.  B.  A.  (n.  s.)  775,  holding  legal  existence  of  court 
organized  and  created  under  color  of  law  cannot  be  questioned  on 
habeas  corpus  proceedings  brought  by  one  convicted  by  it. 

De  Jure  Oi&oe  as  Oondition  of  de  facto  officer.  See  note,  15  L.  B. 
A.  (n.  s.)  104. 

laiabllity  of  Municipality  upon  Implied  Contract  for  labor  or  ser- 
vices.   See  note,  27  L.  B.  A.  (n.  s.)  1129. 

Miscellaneous. — Cited  in  In  re  Pfahler,  .150  Cal.  88,  88  Pac.  277,  11 
L.  B.  A.  (n.  s.)  1092,  to  point  that  except  where  provisions  of  title  3, 
part  4,  Political  Code,  are  made  part  of  city's  charter  by  ref erencoy 
they  are  not  applicable. 

109  Cal.  523>528,  42  Pac.  155,  NOBLE  ▼.  SUFEBIOB  COUBT. 

Certiorari  Iiies  Only  When  Jurisdiction  has  been  exceeded,  and 
there  is  no  appeal  or  other  plain,  speedy  and  adequate  remedy  at  law. 

Approved  in  St.  Paul  etc.  By.  Co.  v.  Blakemore,  17  N.  D.  73,  114 
N.  W.  732,  and  Magee  v.  Superior  Court,  10  Cal.  App.  160,  101  Pac 
536,  both  holding  certiorari  did  not  lie  to  annul  appealable  order. 

109  Cal.  629-543,  50  Am.  St.  Bep.  57,  42  Pac.  142,  SO  L.  B.  A.  182, 
WEIN8TOCK,  LUBIN  &  CO  y.  MABKa 

Law  will  Protect  Against  Unfair  Competition  of  one  who  seeks 
by  imitation  to  induce  persons  to  deal  with  him  under  belief  they 
are  dealing  with  another. 

Approved  in  George  G.  Fox  Co.  v.  Glynn,  191  Mass.  351,  114  Am. 
St.  Bep.  610,  78  N.  E.  92,  9  L.  B.  A.  (n.  s.)  1096,  and  Banzhaf  v. 
Chase,  1^0  Cal.  183,  88  Pac.  706,  both  enjoining  sale  of  bread  under 
name  and  design  similar  to  those  of  established  bakery;  Morton  v. 
Morton,  148  Cal.  144,  82  Pac.  665,  1  L.  B.  A.  (n.  s.)  660,  enjoining 
use  of  name  and  badge  of  plaintiff;  Finney's  Orchestra  v.  Finney's 
Famous  Orchestra,  161  Mich.  .292,  126  N.  W.  199,  holding  trade  name 
of  "Finney's  Famous  Orchestra"  would  be  protected;  State  v.  Central 
Lumber  Co.,  24  S.  D.  156,  123  N.  W.  510,  upholding  statute  providing 
penalties  for  dealer  who  sells  commodity  for  less  in  one  part  of  state 
than  another  for  purpose  of  destroying  competition;  O'Grady  v.  Mc- 
Donald, 72  N.  J.  £q.  807,  66  Atl.  176,  holding  proprietor  of  hotel 
called  "The  Hotel  Dominion"  was  entitled  to  restrain  another  from 
using  'The  New  Dominion"  for  hotel  name. 

Distinguished  in  Italian-Swiss  Colony  v.  Italian  Vineyard  Co.,  158 
Cal.  266,  259,  110  Pac  914,  916,  holding  use  of  word  "tipo"  as  ap- 
plied to  wines  could  not  be  enjoined  at  suit  of  one  who  had  adopted 
it  as  trade  name;  Eseelstyn  v.  Holmes,  42  Mont.  518,  114  Pac.  120, 
holding  plaintiff  not  entitled  to  exclusive  use  of  words  "Owl  Creek 
Coal"  as  trade  name  in  district  known  as  Owl  Creek,  in  which  there 
was  competitive  mining. 

Injunction  for  Simulating  Trade  Name.  See  note,  17  Am.  St.  Bep. 
793. 

Belief  Against  Infringement  of  Trade  Name  not  used  in  connection 
with  manufactured  article.    See  note,  15  L.  B.  A.  (n.  s.)  6^. 

Bight  of  Members  to  Protection  in  Use  of  organization  name  which 
their  efforts  have  made  valuable.     See  note,  28  L.  B.  A.  (n.  s.)  459. 

n  Cal.  Notes— 77  / 
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109  GaL  544-647,  42  Pftc  462,  B08E  ▼.  BOSS. 

In  Tftking  Bridence  for  PnzpoM  of  allowing  counsel  fees  in  di- 
▼orce,  court  in  not  bound  by  technical  rules  of  evidence. 

Reaffirmed  in  Touree  ▼.  Tonree,  1  Cal.  App.  155,  166,  81  Pac.  1025. 

109  CaL  647-661,  42  Pac.  460,  DAVIS  T.  MAGDONOITOH. 

Prematorely  Filed  Olalm  of  Lien  cannot  be  enforced. 

Reaffirmed  in  Baker  v.  Lake  Land  Canal  etc.  Co.,  7  Cal.  App.  484, 
94  Pac.  774. 

109  Oal.  662-667,  42  Pac  448,  BODOBBS  ▼.  BAGHMAN. 

Owner  of  Property  may  Sell  It  on  Condition  title  is  not  to  pass 
until  price  has  been  fully  paid. 

Approved  in  Houser  ft  Haines  Mfg.  Co.  v.  Hargrove  (Cal.),  59  Pac. 
949,  holding  sale  of  harvester  was  conditioned  that  title  should  not 
pass  until  purchase  notes  were  paid. 

Betention  of  Title  to  Personalty  until  payment  as  characterizing 
sale  as  executory.    See  note,  5  L.  B.  A.  (n.  s.)  476. 

Conditional  Sale,  Beeervlng  Title  in  Vendor,  is  valid  against  third 
persons. 

Approved  in  Peasley  v.  Noble,  17  Idaho,  692,  134  Am.  St.  Bep.  270, 

107  Pac.  404,  27  L.  B.  A.  (n.  s.)  216,  holding  where  vendee  in  condi- 
tional sale  was  vested  with  power  to  sell  property,  purchaser  from 
vendee  acquired  good  title  and  was  not  bound  to  see  to  application 
of  purchase  price. 

Bight  of  One  Leaving  ChatteLi  In  Another's  Powewlon  as  against 
latter 's  vendees  or  creditors.    See  note,  25  L.  B.  A.  (n.  s.)  783w 

Whether  Sale  la  Conditional  is  question  of  intention. 

Approved  in  Harron,  Bickard  &  McCone  v.  Wilson,  Lyon  ft  Co., 
4  CaL  App.  493,  86  Pac.  514,  holding  contract  by  which  personal 
property  was  transferred  for  use  with  option  to  purchase  was  intended 
as  lease;  Freed  Furniture  etc.  Co.  v.  Sorensen,  28  Utah,  430,  107  Am. 
St.  Bep.  731,  79  Pac.  567,  holding  contract  was  conditional  sale. 

109  CaL  668-666,  42  Pac.  39,  BOTAL  ▼.  DENNI80K. 

Neither  Party  to  Exchange  of  Property  can  put  the  other  in  de- 
fault except  by  bona  fide  olfer  to  perform. 

Beaffirmed  in  Dunn  v.  Oneida  Community,  177  Fed.  547. 

When  Deed  from  Third  Party  la  Tendered  in  performance  of  con- 
tract to  sell  land,  it  is  sufficient  unless  objection  is  made  on  that 
ground. 

Beaffirmed  in  Backman  v.  Park,  167  CaL  613,  137  Am.  St.  Bep.  153, 

108  Pac.  688. 

109  Cal.  666--570,  42  Pac.  164,  PACIFIC  IfUTXJAL  UFE  IKS.  CO.  ▼. 


Motion  for  Nonanit  Should  be  Denied  when  evidence  conflicts,  but 
same  sustains  plaintiffs  case. 

Approved  in  The  Union  Ice  Co.  v.  Doyle,  6  CaL  App.  294,  92  Pac. 
116,  holding  nonsuit  properly  denied;  Kramm  v.  Stockton  Electric 
B.  B.  Co.,  3  Cal.  App.  600,  86  Pac.  739,  and  Archibald  Estate  v.  Mat- 
teson,  5  CaL  App.  446,  90  Pac.  725,  both  holding  nonsuit  improperly 
granted. 
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109   CaL    571-e02,    42   Pac.    225,   ICABKET    STREET    BT.    OO.    ▼. 
HEIiIMAN. 

Stockholder  in  Corporation  Impliedly  Assents  to  right  of  legislature 
to  amend  laws  under  which  it  is  formed. 

Approved  in  Matter  of  College  Hill  Land  Assn.,  157  Gal.  598,  108 
Pac.  eS^  Allen  v.  Ajaz  Mining  Co.,  30  Mont  506,  77  Pac.  49,  and  Ger- 
mer  v.  Triple-State  etc.  Oil  Co.,  60  W.  Va.  154,  54  S.  E.  514,  aU  fol- 
lowing rule;  Application  of  Bunkers,  1  Cal.  App.  67,  81  Pac.  750, 
arguendo. 

In  Case  of  Deatb  of  Stockholder,  his  administrator  becomes,  by 
operation  of  law,  vested  with  legal  title  to  stock,  and  may  vote  it 
without  transfer  on  stock-book. 

Approved  in  Miller  &  Lux  vi  Katz,  10  Cal.  App.  577,  102  Pac.  946, 
holding  estate  of  stockholder  liable  for  debts  of  corporation  incurred 
after  his  death. 

Tmstes  of  Stock  is  Legal  Owner,  and  may  vote  it  for  all  purposes 
except  as  against  his  cestui  que  trust. 

Approved  in  Boyal  Con.  Min.  Co.  v.  Boyal  Con.  Mines,  157  Cal. 
758,  137  Am.  St.  Bep.  165,  110  Pac.  133,  holding  where  necessary 
majority  of  stockholders  as  appearing  from  books  voted  for  proposi- 
tion, court  could  inquire  into  equities  not  appearing  on  books;  Union 
Savings  Bank  v.  Willard,  4  Cal.  App.  693,  88  Pac.  1099,  holding  trustee 
of  stock  liable  for  assessment  thereon,  though  appearing  as  trustee 
only  on  books. 

Stockholder  can  Vote  by  Proxy  Only  when  authorized  by  statute 
or  by  laws  of  corporation. 

Beaffirmed  in  McKee  v.  Home  Sav.  etc.  Co.,  122  Iowa,  736,  98  N.  W. 
611. 

Effect  of  Consolidation  of  Corporations.  See  note,  S&  Am.  St.  Bep 
613,  615,  621,  646. 

Bight  of  Corporations  to  Consolidate.  See  note,  52  L.  B.  A.  373, 
379,  382,  3S3. 

109  CaL  602-607,  42  Pac.  147,  DX7KCAN  ▼.  TIMES-MIBBOB  CO. 

Undertaking  on  Appeal  from  Order  Denying  new  trial  is  ineffectual 
to  confer  jurisdiction  of  appeal  if  it  does  not  recite  or  allude  to 
order. 

Approved  in  Bhoads  v.  Gray  (Cal.),  4^  Pac.  972,  and  Sucker  State 
Drill  Co.  V.  Brock,  18  N.  D.  599,  120  N.  W.  758,  both  holding  under- 
taking on  appeal  from  judgment  and  order  denying  new  trial  was 
ineffectual  when  it  merely  recited  appeal  from  judgment. 

Distinguished  in  Edwards  v.  Superior  Court,  159  Cal.  713,  715,  115 
Pac.  650,  651,  holding  undertaking  on  appeal  for  payment  of  costs  was 
sufScient  though  it  also  purported  to  be  for  stay  of  execution. 

Miscellaneous. — Cited  in  Duncan  v.  Times^Mirror  Co.  (Cal.),  42  Pac. 
148,  on  another  appeal. 

109  Cal.  607-610,  42  Pac.  236^  PEOPLE  v.  DEMASTEES. 

Baling  of  Court  on  Motion  for  New  Trial  on  ground  of  newly  dis- 
covered evidence  will  not  be  disturbed  unless  discretion  is  clearly 
abused. 

Approved  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  803,  103 
Pac.  1090,  State  v.  Jones,  32  Mont.  454,  80  Pac.  1099,  In  re  Colbert's 
Estate,  31  Mont.  487,  107  Am.  St.  Bep.  439,  80  Pac.  251,  and  State 
V.  Fleming,  17  Idaho,  505,  106  Pac.  318,  all  following  rule. 
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100  OaL  610-613,  42  Pac.  159,  PEOPLE  ▼.  WALLACE. 

Olrcamatantial  Evidence.    See  note,  97  Am.  St.  Bep.  774. 

109  OaL  611-613,  42  Pac.  159,  PEOPLE  ▼.  WALLACE. 

In  Action  for  Seduction,  PreYioua  Chaste  Character  of  prosecutrix 
must  be  affirmatively  shown. 

Beaffirmed  in  Harvey  v.  Territory,  11  Okl.  161,  65  Pac.  838. 

To  Warrant  Conviction  for  Seduction  under  promise  of  marriage, 
it  is  sufficient  if  circumstances  warrant  deduction  act  would  not  have 
been  accomplished  in  absence  of  such  promise. 

Approved  in  State  v.  O'Hare,  36  Wash.  519,  104  Am.  St.  Bep.  970, 
79  Pac.  40,  68  L.  B.  A.  107,  upholding  conviction  when  prosecutrix 
submitted  solely  on  conditional  promise  of  marriage. 

109  Cal.  616-618,  42  Pac.  158,  8TEWABT  v.  JUSTICE'S  COUBT. 

When  Defendant  Fails  to  Appear  at  hearing  of  demurrer,  justice 
of  peace  has  jurisdiction  to  overrule  demurrer,  require  answer  at 
once,  and  give  judgment  upon  failure  to  do  so. 

Approved  in  Mazson  v.  Superior  Court  (Cal.),  54  Pac.  620,  follow- 
ing rule;  Griffiths  v.  Justice  Court,  35  Utah,  449,  100  Pac.  1067,  hold- 
ing justice,  after  filing  of  answer,  could  not  proceed  to  trial  without 
first  setting  cause  and  giving  notice  of  parties. 

109  Cal.  618-627,  42  Pac.  240,  TYI<EB  v.  TEHAMA  COUNTY. 

Connty  ia  Liable  for  Damage  to  Property  and  to  diversion  of  stream 
caused  by  abutment  of  bridge. 

Approved  in  Williams  v.  Los  Angeles  By.  Co.,  160  Cal.  597,  89*  Pac. 
332,  holding  city  could  not  authorize  erection  of  switch  tower  in 
street  to  injury  of  private  property  without  compensating  owner;  * 
McPherson  v.  San  Joaquin  County  (Cal.),  56  Pac.  804,  holding  county 
could  not  escape  ^ability  under  its  contract  to  furnish  suitable  cas- 
ings for  well  being  bored  for  it  because  of  neglect  of  its  officers 
in  selecting  designs. 

Iilability  of  County  for  Injuries  to  adjoining  property  by  con- 
Btruction  or  maintenance  of  bridge.     See  note,  21  L.  B.  A.  (n.  s.)  210. 

UabiUties  of  Connties  for  Torts  and  Negligence.  See  note,  39  L. 
B.  A.  64,  81. 

Liability  for  Acts  of  Independent  Contractor  where  injury  is  di- 
rect result  of  work  contracted  for.    See  note,  65  L.  B.  A.  754. 

109  CaL  630-63Sv  42  Pac.  298,  KICHOLLS  V.  EEID. 

Necessity  of  Writing  to  Transfer  Shares  of  Stock.  See  note,  2  L. 
B.  A.  (n.  8.)  805. 

109  Cal.  633-643,  50  Am.  St.  Bep.  67,  42  Pac.  295,  PIONEEE  LAND 
CO.  V.  MADDUX. 

Equitable  Owner  of  Swamp  liand  who  has  paid  state  fully  there- 
for has  sufficient  title  to  support  action  to  quiet  tiUe  against  subse- 
quent patentee  from  state. 

Approved  in  Shields  v.  Johnson,  10  Idaho,  481,  79  Pac.  393,  holding 
action  lay  to  quiet  title  to  leasehold  estate;  Johnson  v.  Hurst,  10 
Idaho,  326,  77  Pac.  791,  holding  one  who  took  possession  of  larger 
area  granted  by  government  than  it  received  pay  for  could  main- 
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tain  suit  to  quiet  title  to  such  excess;  dissenting  opinion  in  Williams 
V.  San  Pedro,  153  Cal.  52,  &4  Pac.  237,  majority  holding,  in  action 
to  quiet  title  to  tide  lands,  defendants,  though  not  in  possession, 
could  defend  by  showing  certificate  of  purchase  from  state,  under 
which  plaintiff  claimed,  was  void. 

Holder  of  Certificate  of  Purchase  of  State  Land  who  has  fully  paid 
therefor  is  equitable  owner,  and  state  holds  legal  title  in  trust. 

Cited  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  713,  93  Pac.  132,  argu- 
endo. 

Title  of  Individual  to  Public  Lands.  See  note,  79  Am.  St  Bep. 
916. 

109  Cfal.  643-662,  42  Pac.  428,  EX  PABTE  MILLEB. 

Probate  Court  has  Jurisdictioa  to  appoint  guardians  of  estates  of 
minors. 

Approved  in  In  re  Sail,  59  Wash.  543,  110  Pac.  34,  holding  superior 
court  had  jurisdiction  to  appoint  guardian  for  estate  of  nonresident 
incompetent. 

Decree  from  Which  Appeal  may  be  Taken  becomes  final  unless 
appeal  is  taken  within  statutory  time. 

Approved  in  Estate  of  Dunphy,  158  Cal.  3,  109  Pac.  628,  dismissing 
appeal  taken  before  entry  of  judgment;  Looney  v.  Browning,  112 
Mo.  App.  197,  86  S.  W.  565,  holding  no  appeal  lay  from  order  of 
probate  court  appointing  curator  for  estate  of  minor. 

Judgment  as  to  Bights  of  Parties  to  guardianship  of  minors  is 
conclusive  as  to  parties  to  proceeding  after  time  for  appeal  has  ex- 
pired and  cannot  be  attacked  in  habeas  corpus  proceeding. 

Approved  in  Guardianship  of  Snowball,  156  Cal.  242,  104  Pac.  445, 
holding  former  judgment  as  to  fitness  of  another  to  act  as  guardian 
for  children  was  res  adjudicata  as  to  all  parties. 

When  Parent  is  Deprived  of  Custody  of  child  by  summary  proceed- 
ings, he  is  no  longer  liable  for  its  support  and  education. 

Approved  in  Matter  of  Boss,  6  Cal.  App.  600,  92  Pac.  672,  holding 
where  father  had  been  deprived  of  custody  of  child,  he  could  not  be 
compelled  to  compensate  guardian  for  his  support;  Calegaris  v.  Cale- 
garis,  4  Cal.  App.  267,  87  Pac.  562,  holding  where  custody  of  children 
had  been  awarded  to  mother  by  divorce  decree,  omission  therein  to 
provide  for  payments  by  father  for  their  support  devested  court  of 
power  to  compel  father  to  pay  mother  for  their  support. 

Bight  of  Parent  to  Guardianship.    See  note,  1  Cof .  Prob.  181. 

109  CaL  662-672,  42  Pac.  303,  EBfMONS  ▼.  BABTON. 

Under  Section  1590,  Code  of  Civil  Procedure,  executor  is  bound  to 
bring  action  to  set  aside  fraudulent  conveyance  of  decedent  on  de- 
mand of  creditors  and  advance  of  costs  therefor. 

Approved  in  Beswick  v.  Dorris,  174  Fed.  507,  holding  application 
must  be  made  by  creditor  to  court  to  have  executor  bring  suit  to 
set  aside  fraudulent  conveyance  before  he  is  himself  entitled  to 
bring  suit;  Moore  v.  Waldstein,  74  Ark,  276,  85  S.  W.  417,  holding 
where  executor  refused  to  move  to  set  aside  deed  to  self,  which  was 
fraudulent  as  to  creditors,  heirs  could  institutTe  such  suit. 

Where  Property  is  Fraudulently  Conveyed,  any  residue  not  required 
to  satisfy  creditors  is  property  of  grantee  and  not  of  heirs. 

Reaffirmed  in  Shiels  v.  Nathan,  12  Cal.  App.  622,  108  Pac.  41. 
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Oonveyance  by  HnBbaad  to  Wife  on  consideration  of  love  and 
affection  alone  is  valid  against  creditors  unless  made  with  intent  to 
defraud  them. 

Approved  in  Shiels  v.  Nathan,  12  Cal.  App.  620,  108  Pac.  41,  follow- 
ing rule;  Stevens  v.  Meyers,  14  N.  D.  404,  104  N.  W.  531,  holding 
fraudulent  intent  not  shown. 

DeclaratloDB  of  Orantor  of  Land  are  not  admissible  against  grantee 
when  made  after  grant,  though  grantor  is  still  in  j)ossession. 

Approved  in  First  Nat.  Bank  of  Enid  v.  Yoeman,  17  Okl.  617,  90 
Pac.  414,  holding  declarations  of  mortgagor  made  at  time  subeequent 
to  execution  of  chattel  mortgage  were  inadmissible  to  show  it  was 
without  consideration. 

Relief  from  Fraudulent  Conveyance  after  death  of  grantor.  See 
note,  135  Am.  St.  Rep.  337,  341. 

109  OaL  07^-682,  42  Pac.  815,  PEOFIaE  ▼.  SHATTITCK 
Court  Should  not  Instruct  Jury  they  may  bear  in  mind  relationship 

of  kindred  of  accused  who  are  witnesses  in  determining  weight  and 

credibility  of  their  testimony. 
Distinguished  in  Hersperger  v.  Pacific  Lumber  Co.,  4  Cal.  App.  466, 

88  Pac.  589,  upholding  instruction  as  to  what  jury  could  consider  in 

determining  preponderance  of  evidence. 

109  CaL  682-694,  34  Pac.  98,  BTTED  ▼.  COOPEB. 

Adjudication  of  Insolvency  Vests  Title  of  all  insolvent's  property 
in  assignee  as  trustee  for  creditors. 

Approved  in  Depauli  v.  Espitallier,  3  Cal.  App.  240,  84  Pac.  999, 
holding  any  creditor  could  maintain  suit  to  prevent  fraudulent  mis- 
appropriation of  property  of  insolvent  in  hands  of  assignee. 

Property  not  Included  In  Insolvent's  Schedule,  or  known  to  assignee 
until  after  discharge,  passes  to  assignee  by  virtue  of  his  interest. 

Approved  in  Newlove  v.  Mercantile  Trust  Co.,  156  Cal.  665,  105 
Pac.  975,  holding  failure  to  include  certain  property  of  insolvent  in 
inventory  did  not  affect  jurisdiction  of  court. 

Bight  to  Becover  Money  Paid  under  contract  declared  void  by 
Constitution  may  be  assigned. 

Approved  in  Perkins  v.  Sunset  Tel.  k  Tel.  Co.,  155  Cal.  720,  103 
Pac.  194,  holding  husband  could  relinquish  to  wife  aU  Ue  interest 
in  right  of  action  for  injury  to  wife. 
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110  OaL  1-7,  42  Pac.  300,  WITTENBROCE  v.  CASS. 

Delivery  of  Deed  in  Escrow  Without  Power  to  withdraw  is  effec- 
tual to  pass  title  upou  condltiou  of  escrow. 

Approved  iu  Bogers  Dev.  €o.  v.  California  Beal  Estate  Inv.  Co., 
150  Cal.  740^  115  Pac.  936,  holding  conveyance  in  escrow  by  one  party 
and  promise  to  pay  fine  by  other  were  sufficient  consideration  to  sup- 
port contract  to  convey  interest  in  land;  Rowley  v.  Bowyer,  76  N.  J. 
Eq.  84,  71  Atl.  400,  Simpson  v.  Miller,  7  Cal.  App.  253,  94  Pac.  254,  and 
Estate  of  Cornelius,  151  Cal.  552,  91  Pac.  330,  both  holding  delivery 
of  deed  in  escrow  without  power  to  recall  to  be  delivered  to  grantees 
on  death  of  grantor  passed  title  to  grantees;  Kenney  v.  Parks  (Cal.), 
54  Pac.  253,  holding  deeds  executed  by  husband  and  wife  conveying 
each  to  other  their  separate  properties  and  delivered  to  third  person 
with  directions  to  record  that  of  one  dying  first  were  not  revocable; 
Crozer  v.  White,  9  Cal.  App.  621,  100  Pac.  134,  holding  delivery  of 
deed  to  notary  to  be  delivered  to  grantee  was  absolute  though  not 
delivered  until  after  death  of  grantor;  Hay  den  v.  Collins,  1  Cal.  App. 
263,  81  Pac.  1122,  holding  delivery  of  deed  in  escrow  was  insufficient 
to  pass  title  where  not  irrevocable. 

Delivery  of  Deed  to  Third  Person,  or  record,  or  delivery  for  record, 
by  grantor.    See  note,  54  L.  B.  A.  907. 

Proof  of  Escrow  Agreement  by  Parol.  See  note,  18  L.  B.  A.  (n.  s.) 
337. 

Creation  of  Trosts  in  Land  by  parol.  See  notes,  115  Am.  St  Bep. 
786,  794;  5  Cof.  Prob.  257,  264. 

110  Cal.  &-12,  42  Pac.  299,  IN  BE  FIFE. 

Habeas  CorpoB  Does  not  lale  to  correct  error  which  may  be  corrected 
on  appeal. 

Approved  in  Ex  parte  Blake,  155  Cal.  587,  102  Pac.  270,  following 
rule;  Goodman  v.  Superior  Court,  8  Cal.  App.  234,  96  Pac.  395,  hold- 
ing certiorari  did  not  lie  to  correct  error  in  refusing  jury  trial  in 
justice's  court;  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  250, 
91  Pac.  1018,  holding  prohibition  did  not  lie  to  prevent  condemnation 
proceeding  of  which  court  had  jurisdiction  because  of  alleged  error 
of  court. 

(1223) 
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BeleaM  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Rep.  188. 
Vagrancy.    See  note,  137  Am.  St.  Rep.  967. 

110  CaL  18-23,  42  Pac.  462,  HAINES  ▼.  SNEDIGAJEL 
Court  will  Take  Judicial  Notice  of  time  of  harvesting  grain  in 

county. 

Distinguished  in   Hohn  v.  Pauly,  11  Cal.  App.  733,  106  Pac,  269, 

holding  court  would  not  take  judicial  notice  of  manner  of  constructing 

and  using  homes  in  mountain  counties. 

110  Cal.  87-41,  42  Pac.  467,  HENIGAN  ▼.  EBVIN. 

When  Amount  Demanded  ia  Less  than  three  hundred  dollars,  juris- 
diction of  justice's  court  and  of  supreme  court  must  be  tested  by 
amount  demanded  in  complaint  exclusive  of  costs. 

Approved  in  Pecos  &  North  Tex.  Ry.  Co.  v.  Canyon  Coal  Co.,  102 
Tex.  480,  119  S.  W.  295,  holding  amount  demanded  in  body  of  com- 
plaint was  test  of  appellate  jurisdiction  of  county  court  on  appeal 
from  justice's  court. 

110  Cal.  41-44,  42  Pac.  456,  PEOPI.E  ▼.  THOMAS. 

Enhancing  Penalty  for  Crimes  Committed  by  habitual  criminals  or 
prior  offenders.    See  note,  24  L.  R.  A.  (n.  s.)  437. 

110  Cal.  45-^3,  42  Pac.  460,  OOSBT  y.  8T7PEBIOB  COUBT. 

Contempt  of  Court  Is  Specific  criminal  offense. 

Approved  in  Reymert  v.  Smith,  5  Cal.  App.  382,  90  Pac.  471,  hold- 
ing charge,  finding  and  judgment  of  court  in  contempt  must  be  strictly 
construed  in  favor  of  accused. 

Appeal  Does  not  Ue  from  Judgment  of  contempt. 

Reaffirmed  in  Estate  of  Wittmeier,  118  Cal.  266,  50  Pac.  394,  and 
Mott  V.  Clarke  (Cal.),  56  Pac.  546. 

Prohibition  Does  not  Lie  Where  Action  of  inferior  court  is  fully 
completed. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  aiO,  84  Pac.  787, 
holding  prohibition  lay  to  restrain  further  action  of  lower  court 
beyond  jurisdiction  in  proceeding  partly  completed;  Powhatan  Coal 
etc.  Co.  V.  Ritz,  60  W.  Va.  409,  56  S.  E.  263,  9  L.  R.  A.  (n.  s.)  1225, 
holding  prohibition  lay  to  prevent  contempt  proceedings  based  on 
disobedience  of  void  injunction. 

Writ  of  Prohibition.     See  note,  111  Am.  St.  Rep.  931,  960,  978. 

110  Cal.  54-59,  42  Pac.  471,  WHITE  y.  SUPERIOB  COXTBT. 

Special  Order  Made  After  Final  Judgment  is  appealable. 

Approved  in  Shumake  v.  Shumake,  17  Idaho,  667,  107  Pac.  45,  hold- 
ing appealable  order  made  after  final  judgment  vacating  such  judg- 
ment. 

Certiorari  Does  not  Lie  to  Bevle':7  Judgment  when  there  is  remedy 
by  appeal. 

Approved  in  Canadian  Bank  of  Commerce  v.  Wood,  1^  Idaho,  805, 
93  Pac.  2(5-0,  following  rule. 

Prohibition  Does  not  Lie  where  there  is  adequate  remedy  by  appeal. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  247, 
91  Pac.  1017,  and  State  v.  Fort,  107  Mo.  App.  339.  81  a  W.  479,  both 
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following  rule;  Hamberger  v.  Police  Court,  12  Cal.  App.  160,  107  Pac. 
616,  holding  writ  did  not  lie  to  prevent  trial  of  civil  action  by  police 
court;  Johnston  v.  Superior  Court,  4  Cal.  App.  92,  87  Pac.  212,  holding 
writ  did  not  lie  to  prevent  hearing  of  contest  between  rival  appli- 
cants for  letters  of  administration  when  court  had  jurisdiction. 
Wilt  of  Prohibition.    See  note,  111  Am.  St.  Rep.  961. 

110  Oal.  60-68,  42  Pac.  480,  WHITB  ▼.  SUPEBIOB  OOX7&T. 

Certiorari  Does  not  lale  to  Correct  Errors  within  jurisdiction  of 
court. 

Approved  in  Matter  of  Hughes,  159  Cal.  364,  113  Pac.  686,  Times- 
Mirror  Co.  V.  Superior  Court,  15  Cal.  App.  517,  115  Pac,  ^48,  and 
Dahlgren  v.  Superior  Court,  8  Cal.  App.  628,  97  Pac.  683,  all  following 
rule;  Hall  v.  Justice's  Court,  5  Cal.  App.  139,  80  Pac.  872,  holding 
certiorari  did  not  lie  to  annul  judgment  by  default  in  justice's  court 
entered  eight  years  after  return  of  service  of  summons. 

Transfer  of  Canse  from  One  Department  of  superior  court  to  another 
does  not  effect  change  of  jurisdiction. 

Reaffirmed  in  People  v.  Carantan,  11  Cal.  App.  566,  105  Pac.  770. 

110  CaL  69-78,  42  Pac.  476,  FIRST  NATIONAL  BANK  OF  FRESNO 
▼.  DUSY. 

Findings  and  Oondnsions  of  Law  may  be  changed  at  any  time  be- 
fore  entry  of  judgment. 

Approved  in  Brownell  v.  Superior  Court,  157  Cal.  707,  708,  109  Pac. 
93,  holding  oral  order  distributing  estate  remained  in  breast  of  cdurt 
and  was  ineffective  until  officially  entered  on  minutes;  Hoover  v. 
Lester,  16  Cal.  App.  153,  116  Pac.  383,  holding  entry  of  judgment  was 
sufficient  to  make  judgment  effective. 

Trial  Court  has  No  Jurisdiction  to  amend  findings  and  judgment 
after  entry  thereof. 

Approved  in  Worth  v.  Emerson,  3  Cal.  App.  160,  85  Pac.  664,  hold- 
ing default  judgment  not  void  upon  face  could  not  be  vacated  by  order 
made  upon  judgment-roll. 

Distinguished  in  City  and  County  v.  Brown,  153  Cal.  649,  96  Pac. 
283,  holding  trial  court  could  vacate  judgment  other  than  one  rendered 
entered  by  error  of  clerk. 

110  CaL  79-84,  42  Pac.  466,  McGRATH  v.  CARROLL. 

Equity  will  Enforce  Trust  against  personal  representatives  of  de- 
ceased trustee. 

Reaffirmed  in  Austin  v.  Wilcoxson,  149  Cal.  27,  84  Pac.  418. 

Claim  Based  on  Trust  must  be  Presented  to  administrator  for  allow- 
ance, when  trust  property  cannot  be  traced  into  estate,  before  suit 
can  be  brought  to  enforce  trust. 

Approved  in  Miller  v.  Ash,  156  Cal.  565,  105  Pac.  608,  and  Burke  ▼. 
Maguire,  154  Cal.  462,  98  Pac.  23,  both  following  rule;  Enscol  v. 
Fletcher,  1  Cal.  App.  662,  82  Pac.  1076,  holding  complaint  against 
executor  based  on  note  presented  same  claim  as  was  presented  against 
estate  and  rejected;  Franklin  v.  Trickey,  9  Ariz.  285,  80  Pac.  353,  hold- 
ing where  assets  of  partnership  passed  into  hands  of  survivor,  admin- 
istrator of  partner  first  deceased  could  maintain  suit  for  accounting 
against  administrator  of  surviving  partner  without  first  presenting 
demand. 
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OlMAm  BaMd  on  Tnift  mutt  be  Priantad,  to  administrator  aa  sneh 
before  suit  can  be  brought  thereon  to  enforce  trust. 

Approved  in  Bechtel  v.  Chkse,  156  Cal.  712,  106  Pac.  83,  and  Grubb 
v.  Chase,  158  Cal.  355,  111  Pae.  91,  both  holding  claim  presented 
against  estate  of  deceased  for  money  owing,  as  upon  express  promise 
to  pay,  under  executed  contract  of  sale,  would  not  support  cause  of 
action  for  damages  in  causing  sale;  Pollitz  v.  Wickersham,  150  Cal. 
250,  88  Pac.  916,  holding  statement  of  claim  presented  against  estate 
was  sufficient  to  support  action;  Scott  Stamp  etc.  Co.,  Ltd«,  y.  Leake, 
9  Cal.  App.  514,  515,  99  Pac.  732,  holding  claim  based  on  trust  was 
presented  to  administrator  in  such  form  as  to  allow  suit  thereon; 
Columbia  Savings  Bank  v.  Clause,  13  Wyo.  178,  78  Pac.  710,  holding 
complaint  based  on  trust  contained  insufficient  averment  as  to'  manner 
of  presentation  to  administrator. 

Statement  of  Olaims  Against  Estataa  of  decedents.  See  notes,  130 
Am.  St.  Bep.  311,  312;  5  Cof.  Prob.  297,  298. 

110  Oal.  85-89,  42  Pac.  464,  TEBBT  ▼.  SUPEBIOB  OOXJBT. 

AdTerse  Parties  are  Those  Who  $7  Becord  appear  to  be  interested 
in  judgment  so  they  will  be  affected  by  its  reversal  or  modification. 

Approved  in  Ford  So  Sanborn  Co.  v.  Braslan  etc.  Co.,  10  Cal.  App. 
765,  183  Pac.  947,  holding  codefendants  whom  appealing  defendant 
claimed  to  be  alone  liable  were  adverse  parties  who  must  be  served 
with  notice  of  appeal. 

Defendants  not  Served  Wltb  Process  and  not  appearing  are  not 
adverse  parties  on  whom  notice  of  appeal  must  be  served. 

Beaffirmed  in  Nason  v.  John,  1  Cal.  App.  540,  82  Pac.  566. 

110  OaL  94-101,  42  Pac.  468,  SISKIYOU  COTTNTT  ▼.  OAMIJOH. 

Action  of  Supervisors  in  Determining  Necessity  for  new  road  is 
judicial  determination  and  not  subject  to  collateral  attack. 

Approved  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  3  Cal.  App. 
675,  87  Pac.  30,  holding  court  could  determine  whether  particular 
railroad  was  for  public  use;  Mendocino  Co.  v.  Peters,  2  CaL  App.  28, 
29,  82  Pac.  1124,  holding  adoption  of  report  of  viewers  by  supervisors 
foreclosed  inquiry  as  to  sufficiency  of  petition  and  report. 

Complaint  in  Action  to  Establish  Boad  considered  and  upheld. 

Beaffirmed  in  Mendocino  County  v.  Peters,  2  Cal.  App.  26,  82  Pac 
1123. 

Presumption  is  in  Favor  of  Begnlarlty  of  action  of  supervisors  in 
proceedings  to  condemn  right  of  way. 

Approved  in  Santa  Barbara  v.  Yates,  13  Cal.  App.  46,  108  Pac.  727, 
holding  order  of  supervisors  directing  district  attorney  to  begin  ac- 
tion to  condemn  right  of  way  for  road  was  judgment  adjudicating 
sufficiency  of  all  prior  proceedings  requisite  to  order. 

110  Oal.  107-117,  42  Pac.  473,  BOYCE  V.  FISK. 

Mortgagor  cannot  Quiet  Title  Against  Mortgagee  in  possession 
without  payment  of  debt  secured  though  action  on  mortgage  is  barred 
by  limitations. 

Approved  in  Cory  v.  Santa  Ynee  Land  etc.  Co.,  151  Cal.  782,  91 
Pac.  648,  following  rule;  Tracy  v.  Wheeler,  15  N.  D.  250,  107  N.  W. 
69,  6  L.  B.  A.  (n.  s.)  516,  refusing  to  cancel  mortgage  securing  un- 
paid debt  when  only  defense  is  statute  of  limitationa. 
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Distinguished  in  l^arsbuts  ▼.  Selizor,  5  CaL  App.  143^  89  Pac.  878, 
holding  rule  did  not  apply  where  mortgage  was  by  third  party  and 
plaintiff's  title  originated  from  state  subsequent  to  mortgage. 

Qniettng  Title  as  Against  Barred  Encumbrance.  See  note,  6  L.  B. 
A.  (n.  8.)  517. 

Fact  That  Bargain  is  Hard  or  Unreasonable  is  not  sufficient  to 
allow  court  of  equity  to  set  it  aside. 

Approved  in  Gunby  y.  Armstrong,  133  Fed.  433,  66  C.  G.  A.  627, 
upholding  contract  for  purchase  of  stock  and  note  given  therefor  aa 
not  being  usurious  or  fraudulent. 

110  Cal.  117-121,  42  Pac  420,  PEOPLE  ▼.  WONG  OHONQ  SUEY. 

When  There  is  Evidence  Tending  to  Sustain  Fact,  whether  it 
amounts  to  proof  is  question  for  jury. 

Approved  in  People  v.  Ward,  10  Cal.  App.  526,  102  Pac.  680,  and 
People  V.  Gibson,  16  Gal.  App.  349,  116  Pac.  988,  both  holding  whether 
proof  of  guilt  was  sufficient  was  question  of  fact  for  jury  and  for 
trial  judge  on  motion  for  new  trial;  People  v.  Maltais,  7  Gal.  App. 
123,  93  Pac.  891,  circumstantial  evidence  held  sufficient  to  justify 
verdict  of  guilty;  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal. 
App.  566,  86  Pac.  822,  holding  on  appeal  evidence  in  support  of 
findings  would  be  construed  in  light  most  favorable  to  judgment; 
Showers  v.  Zanone  (Cal.  App.),  85  Pac.  858,  refusing  to  disturb  find- 
ings on  conflicting  evidence  when  there  was  some  evidence  on  which 
they  could  be  based. 

Identity  of  Stolen  Money  Determined  from  circumstantial  evidence. 

Beaffirmed  in  McDonald  v.  State,  56  Fla.  80,  47  So.  487. 

110  Cal.  122>128,  42  Pac  458,  SMITH  Y.  HAWSIMB. 

Approprlator  of  Water  on  Public  Domain  acquires  easement,  and 
title  from  government  when  it  passes  into  private  ownership  is  bur- 
dened with  easement. 

Approved  in  Basmussen  v.  Blust,  85  Neb.  203,  133  Am.  St.  Bep. 
650,  122  N.  W.  864,  holding  one  who  constructed  on  public  lands  ^rs- 
tem  of  reservoirs  and  ditches  for  irrigation,  secured  approval  of  state 
board  of  irrigation,  and  was  using  system  before  lands  were  entered, 
had  vested  right;  State  v.  Quantic,  37  Mont.  55,  94  Pac.  499, 
arguendo. 

Uninterrupted  Use  of  Water  for  Five  Years  adverse  to  all  others 
gives  prescriptive  right. 

Approved  in  Hubbs  etc.  Co.  v.  Pioneer  Water  Co.,  148  Cal.  417,  83 
Pac.  257,  holding  evidence  showed  prescriptive  right  acquired  by  ad- 
verse user. 

Oeesatlon  for  Fivtt  Years  of  Beneficial  Use  of  water  right,  acquired 
by  prescription,  amounts  to  abandonment  as  against  subsequent  ap- 
proprlator. 

Approved  in  Land  v.  Johnston,  156  Cal.  256,  104  Pac.  451,  holding 
failure  to  use  water  right  for  one  year  was  not  abandonment. 

Abandonment  or  Loss  of  Bights  of  Prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  267. 

110  OaL  129-145,  42  Pac.  661,  FISCHEB  ▼.  SUTEBIOB  OOTJBT. 

Becelver  will  not  be  Appointed  to  take  property  from  hands  of 
another  without  notice,  save  in  case  of  irreparable  pending  injury. 
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ApproTed  in  Henderson  ▼.  Reynolds,  168  Ind.  527,  81  N.  E.  496, 
11  L.  R.  A.  (n.  8.)  960,  and  Hobson  v.  Pacific  States  Mercantile  Co., 
5  Cal.  App.  102,  89  Pac.  869,  both  holding  void  ex  parte  order  ap- 
pointing receiver  on  complaint  which  failed  to  state  cause  of  action 
for  receiver. 

When  and  at  Whose  Instance  receiver  of  corporation  may  be  ap- 
pointed.    See  note,  118  Am.  St.  Rep.  199. 

Appointment  of  Receiver  to  Take  Property  and  business  out  of 
hands  of  person  in  possession  who  claims  ownership,  without  requir- 
ing bond,  is,  in  most  eases,  grose  abuse  of  discretion. 

Approved  in  Davila  v.  Heath,  13  Cal.  App.  372,  109  Pac.  893,  hold- 
ing void  ex  parte  appointment  of  receiver  made  without  requiring 
bond. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Rep.  935,  949. 

110  Caii  145-149,  42  Pac.  465,  SMITH  ▼.  HAZARD. 

Defects  in  Work  ae  Objection  to  Aasessment  for  local  improvement. 
See  note,  56  L.  R.  A.  908,  912. 

110  CaL   150-155,  52  Am.  St  Sep.  70,  42  Pac.  576,  GREGORY  T. 


In  Action  by  Buyer  to  Recover  Damages  for  breach  of  contract  of 
sale,  measure  of  damages  is  loss  to  buyer. 

Approved  in  Fose  v.  Roby,  195  Mass.  298,  81  N.  E.  201,  10  L.  R. 
A.  (n.  s.)  1200,  holding  where  defendant  violated  implied  covenant, 
in  sale  of  business,  not  to  engage  in  same  business  in  city,  plaintiff 
was  entitled  to  money  damages  measured  by  injuries  sustained. 
'  Validity  of  Agreement  in  Restraint  of  Trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  See  note,  24 
L.  R.  A.  (n.  s.)  930. 

Divisibility  in  Respect  of  Time  or  territorial  extent  of  contracts  in 
restraint  of  trade.    See  note,  24  L.  R.  A.  (n.  s.)  947. 

110  Cal  155-159,  42  Pac.  479,  PEOPLE  ▼.  JAMES. 

Where  Names  are  Idem  Sonana,  demurrer  to  information  for  vari- 
ance should  be  overruled. 

Reaffirmed  in  People  v.  Harrison,  14  Cal.  App.  550,  112  Pac.  735. 

Test  of  Forgery  of  Contract  is  whether,  upon  face,  it  may  have 
effect  to  defraud  those  who  may  act  on  it  as  genuine,  and  it  is  im- 
material whether  contract  is  void  as  against  public  policy. 

Reaffirmed  in  People  v.  Collins,  9  Cal.  App.  623,  99  Pac.  1109. 

110  Oal.  159-164,  42  Pac.  569,  WISE  ▼.  ROSE. 

Conjunctive  Denial  of  Several  AllegationB  connected  by  "and"  is 
not  denial  of  any  one  of  them. 

Reaffirmed  in  Toomey  v.  Knobloch,  8  Cal.  App.  588,  97  Pac.  530. 

110  Cal.  164-168,  52  Am.  St.  Rep.  75,  42  Pac.  566,  FERNANDEZ  ▼. 
BURLESON. 

Where  Description  in  Notice  of  Lien  is  insufficient  to  identify  min- 
ing claim  on  which  work  was  done  with  reasonable  certainty,  notice 
is  ineffective. 

Approved  in  Nofziger  Lumber  Co.  v.  Waters,  10  Cal.  App.  91,  101 
Pac.  39,  holding  notice  of  lien  which  described  other  property  was 
ineffective. 
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DiBtinguished  in  Union  Lumber  Co.  ▼.  Simon,  150  Cal.  759,  89  Pae. 
1079,  holding  imperfect  description  by  metes  and  boands  was  suf- 
ficient with  aid  of  parol  evidence  to  identify  land  on  which  lien  was 
claimed. 

110  Gal.  169-178,  42  Pac.  568,  DAGQETT  y.  GBAT. 

Gronnds  for  Special  Demurrer  are  Waived  by  filing  of  general  de- 
murrer only. 

Approved  in  Hunt  ▼.  Jones,  149  Cal.  300,  86  Pac.  688,  holding  upon 
appeal  from  judgment  rendered  on  general  demurrer,  grounds  for 
special  demurrer  could  not  be  considered. 

Omitted  Allegatloo  in  Complaint  may  be  aided  by  averment  in 
answer  so  as  to  uphold  judgment,  though  demurrer  to  complaint  was 
improperly  overruled. 

Reaffirmed  in  Donegan  y.  Houston,  5  Cal.  App.  632,  90  Pac.  1075. 

110  Cal.  178-179,  42  Pac.  670,  BROOKS  v.  SAN  FRANCISGO  9t 
NORTH  PAC.  BY.  00. 

Order  Granting  New  Trial  for  Insufficiency  of  evidence  will. not  be 
disturbed  unless  it  appears  discretion  was  abused. 

Approved  in  Crouse-Prouty  v.  Rogers,  13  Cal.  App.  562,  110  Pac. 
142,  following  rule;  Wolfe  v.  Ridley,  17  Idaho,  177,  104  Pac.  1015, 
upholding  order  granting  new  trial. 

110  OaL  179-182,  42  Pac.  575,  GRUNSKY  y.  PARI.IN. 

Transfer  by  Insolyent  cannot  be  Vacated  because  of  fraud  of  seller 
in  which  purchaser  had  no  partner  knowledge. 

Reaffirmed  in  Schilling  v.  Curran,  30  Mont.  380,  76  Pac.  1002. 

Participation  in  Frand  of  Vendor  which  will  invalidate  transfer  for 
good  consideration  as  against  creditors.    See  note,  32  L.  R.  A.  33,  89. 

110  OaL  183-190,  42  Pac.  580,  KNOWLTON  y.  MACKENZIE 
When  Court  Authorizes  Filing  of  Copy  of  lost  paper  in  record,  it 

is  entitled  to,  same  weight  as  original. 
Reaffirmed  in  Estate  of  Douglass,  4  Cof.  Prob.  353. 

110  CaL  191-198,  42  Pac.  578,  BIDDICK  y.  KOBLEB. 

Deed  of  Superior  Judge,  Under  Act  of  March  30,  1868,  so  far  as  it 
purports  to  convey  land  not  occupied  by  plaintiff,  is  ineffective. 

Approved  in  Roberts  v.  Ward,  3  Cal.  App.  102,  84  Pac.  431,  hold- 
ing townsite  conveyed  to  county  judge  by  act  of  Congress,  1901, 
could  only  be  conveyed  by  him  to  actual  occupants. 

In  Salt  to  Recover  Poosession  by  Grantee  of  trustee,  who  was  never 
occupant  or  entitled  to  be,  against  occupant,  and  so  entitled  at  date 
of  entry,  equity  of  latter  is  complete  defense. 

Distinguished  in  Callahan  v.  James  (Cal.),  71  Pac.  107,  upholding 
deed  of  townsite  trustee  to  one  not  occupant  of  land. 

General  Offer  to  Proye  Matters  without  producing  witness  or  evi- 
dence is  improper,  and  should  not  be  allowed  except  by  consent  of 
parties. 

Approved  in  Rose  v.  Doe,  4  Cal.  App.  686,  89  Pac.  137,  holding  such 
offer  properly  refused. 


110  Cal.  1^8-236    NOTES  ON  CALIFORNIA  BBPORTa  1230 

110  Oal.  198-203,  42  Pac.  640,  BOSENTEAL  T.  BSEBOED  BANK. 

Ham68tea4  cannot  be  Declared  upon  land  held  in  cotenancy,  in 
favor  of  one  eotenant. 

Approved  in  Schoonover  v.  Birnbanm,  148  Cal.  549,  550,  83  Pae. 
999,  1000,  holding  void  homestead  declared  by  bankrupt  on  undivided 
half  interest  in  land. 

Qenninenets  and  2>ne  Bxecntlon  of  Deed  annexed  to  answer  are 
admitted  by  failure  to  file  affidavit  denying  same. 

Distinguished  in  Tonopah  Lumber  Co.  v.  Biley,  30  Nev.  318,  95 
Pac.  1002,  holding  where  contract  set  up  in  answer  did  not  appear 
to  have  been  signed  by  parties,  affidavit  denying  due  execution  need 
not  be  filed. 

110  CaL  204-214,  42  Pac  634,  SUllLE  y.  OBAND  LODGE  A.  O. 
U.  W. 

In  Action  on  Mutual  Benefit  Certificate,  such  certificate  is  evidence 
of  good  standing  of  member  at  its  date,  which  is  presumed  to  con- 
tinue, and  burden  is  on  defendant  to  prove  loss  of  such  standing  in 
defense. 

Approved  in  Kinney  v.  Brotherhood  of  Am.  Yeomen,  15  N.  D.  32, 
106  N.  W.  48,  and  Wagner  r.  Supreme  Lodge,  128  Mich.  664,  87  N. 
W.  904,  both  following  rule. 

Improper  Specifications  of  Error  will  not  be  considered  on  appeaL 
Approved  in  Ball  v.  Gussenhoven,  29  Mont.  332,  74  Pac.  874,  hold- 
ing specification  which  merely  stated  evidence  did  not  justify  certain 
special  verdicts  could  not  be  considered;  Smith  Table  Co.  v.  Madsen, 
30  Utah,  317,  84  Pac.  892,  holding  objections  and  exceptions  would 
not  be  considered  where  no  attempt  was  made  to  have  specification 
of  errors  settled  in  bill.  ^ 

110  OaL  215-218,  52  Am.  St.  Bepi  78,  42  Pac.  638,  WUXFF  ▼.  8I7PE- 
BIOB  COtTBT. 

Certiorari  or  Writ  of  Bevlew.    See  note,  82  Am.  St.  Bep.  355. 

110  OaL  219-221,  42  Pac.  660,  MABONEY  ▼.  HELLINGS. 

In  Action  for  Unlawful  Detainer,  tenant  holding  over  cannot  set 
up  failure  of  landlord  to  repair  as  defense  or  offset  for  rent. 

Approved  in  Hunter  v.  Porter,  10  Idaho,  83,  77  Pac.  437,  holding 
claim  for  unliquidated  damages  arising  from  breach  of  covenant  by 
lessor  was  not  proper  counterclaim  in  action  of  unlawful  detainer. 

110  OaL  224-226,  42  Pac.  807,  WITTE  Y.  TAYLOB. 

Performance  by  Beal  Estate  Broker  of  Oontract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  630. 

110  Oal.  231-236,  42  Pac.  643,  ESTATE  OF  BLYTHE. 

Action  to  Determine  Heirship  Under  Section  1664,  Code  of  Civil 
Procedure,  is  proceeding  in  rem. 

Approved  in  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  307, 
119  Am.  St.  Hep.  199,  88  Pac.  359,  8  L.  B.  A.  (n.  s.)  682,  upholding 
McEnerney  AcfJ  Weidenhoft  v.  Primm,  16  Wyo.  363,  94  Pac  456, 
holding  provisions  for  new  trials  and  appeals  apply  to  proceeding  to 
determine  heirship. 
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110  OaL  236-238,  42  Pac.  638,  TEABSI^Y  T.  StJNSET  TEL.  9t  TEL. 
CO. 

Telephone  Idneman  Wlio  Climbed  Tree  to  adjust  wires  and  was  in- 
jured by  breaking  of  limb  cannot  recover  from  company  for  injury. 

Distinguished  in  Miner  v.  Franklin  Co.  Tel.  Co.,  83  Vt.  316,  75  Atl. 
655,  holding  telephone  lineman  injured  while  working  on  poles  of 
power  company  used  by  telephone  company  could  recover  for  injury 
caused  by  coming  in  contact  with  power  wires. 

110  Cal.  238-242,  52  Am.  St.  Bep.  81,  42  Pac.  808,  YOBE  ▼.  BOOTH. 

AsBignmeiit  of  Life  Insurance  Policies.  See  note,  87  Am.  St.  Bep. 
498,  500,  503. 

Power  of  Insured  to  Destroy  Bigbts  of  beneficiary.  See  note,  49 
L.  B.  A.  738,  750. 

Statements  by  Assured^  Outside  of  Application  as  evidence  against 
beneficiary.    See  note,  11  L.  B.  A.  (n,  s.)  93. 

110  CaL  252-259,  42  Pac.  645,  ESTATE  OF  ITOLLIN. 

Communications  Between  Attorney  and  Client  are  inadmissible,  ex- 
cept by  consent  of  client. 

Approved  in  Humphrey  v.  Pope,  1  Cal.  App.  378,  82  Pac.  226,  hold- 
ing statements  of  husband  to  wife  were  inadmissible,  without  his 
consent,  in  action  for  alienation. 

Privilege  of  Communications  to  Attorney  during  preparation  of 
will.    See  note,  17  L.  B.  A.  (n.  s.)  110. 

Waiver  of  Statutory  Provisions  as  to  Disclosures  to  physicians.  See 
note,  1  L.  B.  A.  (n.  s.)  1069. 

Circumstances  Surrounding  Execution  of  Will  held  to  show  testator 
w^as  of  sound  and  disposing  mind. 

Beaffirmed  in  Estate  of  Dolbeer,  3  Cof.  Prob.  243,  244,  245,  246. 

Declarations  of  Testator,  to  Sustain,  defeat  or  aid  in  construction 
of  will.    See  note,  4  Cof.  Prob.  521. 

Miscellaneous. — Cited  in  Murphy  v.  Southern  Pac.  Co.,  31  Nev.  144, 
101  Pac.  332,  to  point  that  testimony  of  physician  of  hypothetical 
nature  was  properly  excluded. 

110  CaL  259-267,  42  Pac.  820,  OBISWOLD  T.  PIEBATT. 

Wbere  Parties  have  Accounting  and  Settlement  under  prior  con- 
tract, and  time  of  performance  and  mode  of  compensation  modified, 
new  contract  is  formed,  and  action  does  not  lie  upon  former  contract 
unless  settlement  is  impeached. 

Approved  in  Thomas  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  412^  117 
Pac.  1045,  holding  compromise  in  payment  for  stock  was  effective, 
though  residue  was  not  paid  until  after  note  formerly  given  for  stock 
fell  due. 

110  CaL  267-277,  40  Pac.  961,  42  Pac.  819,  IN  BE  BEISEI.. 

Amount  of  Allowance  for  Maintenance  of  minor  children  is  in  dis- 
cretion of  court. 

Approved  in  In  re  Averill's  Estate  (Cal.),  66  Pac.  15,  upholding 
award  of  court  making  allowance  for  minors. 

Parent's  Duty  to  Support  Child  as  Affected  by  child's  interest  in 
trust  or  other  property.     See  note,  57  L.  B.  A.  740. 

Common-law  Powers  of  Ouardians.    See  note,  89  Am.  St.  Bep.  300. 
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Who  may  Plead  Statute  of  Llmitatioiuk  6ee  note,  104  Am.  St.  Bep. 
750. 

Miscellaneous.— <]lited  in  Estate  of  Boyes,  151  Gal.  155,  90  Pac.  459, 
to  point  that  previous  order  of  court  fixing  sum  to  be  paid  to  i^uardian 
for  support  of  minors  is  not  necessary  to  enable  court  to  allow 
guardian  credit  for  such  support  on  his  account. 


110  CaL  277-292,  42  Pac.  822,  BEDFIEIJ)  ▼.  OAlOtAin)  CONSOL. 
ST.  BY.  CO. 

Damages  for  Wrongful  Death  are  Limited  to  pecuniary  loss  suffered 
by  heirs  of  deceased  by  reason  of  his  death. 

Approved  in  Sneed  v.  Marysville  Gas  etc.  Co.,  149  Cal.  710,  87  Pac. 
379,  and  Christensen  v.  Floriston  Pulp  etc.  Co.,  29  Nov,  570,  572,  92 
Pac.  217,  both  following  rule. 

Elements  of  Damages  BecoYsrable  by  Child  for  death  of  mother. 
See  note,  19  L.  B.  A.  (n.  s.)  130. 

Loss  of  Mother's  Ouidance  and  Ability  to  train  children  are  ele- 
ments of  damage  in  action  for  her  wrongful  death. 

Approved  in  Valente  v.  Sierra  By.  Co.,  158  Cal.  419,  111  Pac.  98, 
and  Johnson  v.  Southern  Pacific  B.  B.  Co.,  164  Cal.  298,  97  Pac.  526, 
both  following  rule;  Peters  v.  Southern  Pac.  Co.,  100  Cal.  70,  116  Pac. 
409,  holding  loss  to  wife  and  children  of  comfort,  society,  support,  and 
protection  of  deceased  were  elements  of  damage;  Green  v.  Southern 
Cal.  By.  Co.  (Cal.),  67  Pac.  5,  holding  loss  of  society  and  protection 
of  mother  were  elements  of  damages  in  action  for  her  wrongful  death. 

Pecuniary  Interest  of  Children  in  Liyes  of  parents  does  not  end 
with  their  majority. 

Approved  in  Peters  v.  Southern  Pac.  Co.,  160  Cal.  69,  116  Pac.  409, 
Simoneau  v.  Pacific  Electric  By.,  159  Cal.  505,  115  Pac.  320,  Valente 
V.  Sierra  By.  Co.,  1'58  Gal.  416,  111  Pac.  97,  Butte  Electric  By.  Co.  v. 
Jones,  164  Fed.  310,  18  L.  B.  A.  (n.  s.)  1205,  90  C.  C.  A.  240,  and 
Hollingsworth  v.  Davis-Daly  E.  C.  Co.,  38  Mont.  163,  99  Pac.  149,  all 
following  rule;  Bond  v.  United  Bailroads,  159  Cal.  278,  113  Pac.  369, 
holding  parent  not  limited  to  Tecovery  for  earnings  of  son  during 
minority  in  action  for  wrongful  death. 

Whether  Minor's  Bight  to  Damages  for  negligent  killing  of  parent 
is  limited  to  period  of  minority.    See  note,  18  L.  B.  A.  (n.  s.)  1205. 

Discussed  but  not  Decided  that  in  determining  damages  for  wrong- 
ful death  measure  would  be  based  on  expectancies  of  life  of  de- 
ceased, and  of  each  of  beneficiaries. 

Cited  in  Valente  v.  Sierra  By.  Co.,  151  Cal.  543,  91  Pac.  484,  holding 
admission  of  tables  of  life  expectancy  proper  when  jury  is  instructed 
it  cannot  award  damages  for  period  beyond  probable  life  of  deceased. 

Verdict  will  not  be  Disturbed  on  ground  damages  are  excessive 
unless  amount  justifies  conclusion  they  were  given  under  influence  of 
passion  and  prejudice. 

Approved  in  Bowen  v.  Sierra  Lumber  Co.,  3  Cal.  App.  316,  84  Pac. 
1011,  following  rule;  Christensen  v.  Floriston  Pulp  etc.  Co.,  29  Nev. 
573,  92  Pac.  218,  upholding  verdict. 

Grounds  of  Special  Demurrer  not  Presented  in  trial  court  cannot 
be  considered  on  appeal. 

Beaffir^ed  in  Conde  v.  Dreisam  Oold  Min.  Co.,  3  CaL  App.  590,  86 
Pac.  828. 

What  is  Community  Property.  See  notes,  126  Am.  St  Bep.  120; 
4  Cof.  Prob.  62. 
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110  Oal.  292-297»  52  Am.  St.  B«p.  84,  42  Pac.  804,  0A8TB0  Y.  GEII.. 

Deed  of  Person  of  Unsoond  Mind,  not  under  guardianship,  vests 
title  and  is  voidable  only. 

Approved  in  Batliif  v.  Baltzers,  13  Idaho,  169,  89  Pac.  73,  following 
rule;  Maionchi  v.  Nicholini,  1  Cal.  App.  693,  696,  82  Pac.  1054,  hold- 
ing contract  made  by  taking  advantage  of  old,  feeble  man  was  void- 
able only;  Murphy  v.  Crowley  (Cal.),  70  Pac.  1026,  holding  conveyance 
by  one  given  to  drink  and  not  able  to  intelligently  transact  business 
was  voidable. 

110  Cal.  297-311,  42  Pac.  887,  LEVY  ▼.  BiAGNOIJA  LODGE  NO. 
29,  I.  O.  O.  F. 

Court  has  No  Jurisdiction  to  Hear  and  dispose  of  complaint  against 
lodge  for  refusal* to  allow  sick  benefits  until  remedy  provided  by 
lodge  has  been  pursued  and  exhausted. 

Approved  in  Kelly  v.  Grand  Circle  etc.  Woodcraft,  40  Wash.  696, 
697,  82  Pac.  1009,  holding  expulsion  of  member  from  mutual  benefit 
association  will  not  be  reversed  by  courts,  except  to  determine  good 
faith  in  proceeding. 

Conclusiveness  of  Decisions  of  Tribunals  of  associations  or  corpo- 
rations.    See  note,  49  L.  R.  A.  367,  370,  375,  383. 

Member  of  Lodge  Waives  Bight  to  object  to  report  of  committee 
on  charges  against  him  when  he  signs  by-laws  providing  members 
could  be  expelled  for  contempt  for  failure  to  appear  and  stand  trial. 

Approved  in  IS  vans  v.  Chamber  of  Commerce,  86  Minn.  465,  91  N. 
W.  11,  upholding  by-law  which  provided  members  of  commercial  ex- 
change must  submit  their  disputes  to  arbitration. 

110  Cal.  311-318,  42  Pac.  811,  EASTEBBBOOK  ▼.  FABQUHABSON. 

When  Account  is  Settled  by  Action,  it  bears  interest  only  from 
date  of  its  judicial  ascertainment. 

Approved  in  Erickson  v.  Stockton  etc.  B.  B.  Co.,  148  Cal.  208,  82 
Pac.  962,  following  rule;  Grangers'  Union  v.  Ashe,  12  Cal.  App.  759, 
108  Pac.  534,  holding  court  improperly  allowed  interest  on  open  ac- 
count for  goods  sold  from  date  of  sale. 

Distinguished  in  Courteney  v.  Standard  Box  Co.,  16  Cal.  App.  615, 
117  Pac.  784,--holding  where  contract  of  sale  wae  for  agreed  price 
subject  to  deduction  of  freight  charges,  plaintiff  was  entitled  .to  inter- 
est on  such  balance  from  commencement  of  action. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  28. 

110  Cal.  318-320,  42  Pac.  804,  MULLEB  ▼.  BOWELL. 

Formal  Findings  are  not  Beqnired  where  facts  are  agreed  upon. 

Approved  in  Crisman  v.  Lanterman,  149  Cal.  654,  117  Am.  St.  Bep. 
167,  87  Pac.  9S,  following  rule;  Grunsky  v.  Field,  1  Cal.  App.  626,  82 
Pac.  980,  holding  appellant  could  not  predicate  error  on  record  to 
which  he  had  consented. 

110  Cal.  320-331,  42  Fac.  914,  BAILEY  ▼.  MABKET  8TBEET  CABLE 
BY.  CO. 

Flalntiir  in  Damage  Suit  Held  to  have  been  negligent  in  stepping 
bilckward  on  track  in  front  of  approaching  street-car. 

Approved  in  Hamlin  v.  Pacific  Electric  By.  Co.,  150  Cal.  779,  780, 
89  Pac.  1110,  holding  bicycle  rider  was  negligent  in  riding  bicycle  on 
II  0»1.  KoUi— 78 
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itreet  railway  track;  Higgins  ▼.  Lob  Angelei  By.  Co.,  5  Cal.  App. 
753,  91  Pae.  346,  holding  decedent  was  negligent  in  crossing  railroad 
track. 

Distinguished  in  Hoff  t.  Los  Angeles  Pacific  Co.,  168  Cal.  600,  602, 
112  Pac.  55,  holding  question  of  plaintiff's  negligence  in  crossing  street 
railway  was  for  jury. 

One  Orosaing  Railroad  Is  Bonnd  to  be  on  guard  and  look  both  ways. 

Approved  in  Spear  v.  United  Railroads,  16  Cal.  App.  663,  117  Pac. 
96S,  approving  instruction  as  to  exercise  of  care  in  crossing  railroad 
track;  Jansen  v.  Southern  Pacific  Co.,  5  Cal.  App.  17,  89  Pae.  618, 
holding  plaintiff  failed  to  exercise  ordinary  care  in  crossing  track; 
Ames  V.  Waterloo  k  Cedar  Falls  R.  T.  Co.,  120  Iowa,  643,  95  N.  W. 
161,  holding  plaintiff  negligent  in  stepping  on  track*  from  behind  cov- 
ered wagon. 

I>uty  to  Look  and  Listen  Before  Crossing  electric  road.  See  note, 
15  L.  B.  A.  (n.  s.)  256. 

110  Oal.  332-335,  42  Pac.  893,  WICKEBSHAH  ▼.  CBITTENDEK. 

Besolutlon  of  IMrectors  of  Corporation,  illegal  because  voted  for 
by  member  for  whose  benefit  it  was  made,  can  be  ratified  by  subse- 
quent board  of  which  such  person  is  not  member. 

Approved  in  Bassett  v.  Fairchild  (Cal.),  61  Pac.  796,  holding  stock- 
holders could  ratify  action  of  directors  in  ratifying  payment  to  direc- 
tor for  services  outside  duties  as  director. 

Action  by  Stockholdet  to  Becover  Money  paid  to  president  of  cor- 
poration on  account  of  salary  is  for  benefit  of  corporation,  and  what- 
ever would  have  estopped  corporation  also  estops  stockholder. 

Cited  in  Shively  v.  Eureka  Telluriam  Gold  Min.  Co.,  6  Cal.  App.  239, 
89  Pae.  1074,  arguendo. 

ilO  CaL  835-338,  42  Pac  891,  BTAN  ▼.  HOLLIBAY. 

"Wliero  Defect  in  Complaint  goes  to  cause  of  action,  it  is  not  waived 
by  failure  to  demur. 

BeafSrmed  in  Flood  ▼.  Templeton,  148  Cal.  377,  83  Pac.  150. 

In  Action  on  Mortgage  Secnring  Note,  failure  to  allege  nonpayment 
of  note  is  fatal  defect. 

Approved  in  Krieger  v.  Feeny,  14  Cal.  App.  542,  112  Pac.  902,  hold- 
ing nonpayment  of  amount  claimed  due  was  sufficiently  alleged; 
Preston  v.  Central  Cal.  etc.  Irr.  Co.,  11  Cal.  App.  196,  104  Pac.  464, 
holding  averment  of  nonpayment  of  balance  due  sufficiently  alleged 
breach  of  contract;  Stewart  v.  Burbridge,  10  Cal.  App.  624,  102  Pac. 
962,  holding  that  sum  claimed  was  unpaid  was  sufficiently  alleged; 
Dessart  v.  Bonynge,  10  Ariz.  39,  85  Pac.  724,  holding  trustee  in  trust 
deed  could  not  maintain  action  to  reform  it  so  as  to  include  other 
lands  without  showing  debt  secured  had  not  been  paid. 

Distinguished  in  Burke  v.  Dittus,  8  Cal.  App.  177,  96  Pac.  331,  hold- 
ing objection  to  form  of  allegation  in  suit  to  foreclose  mechanic's 
lien  that  "whole  amount  due"  was  sum  claimed  was  waived  by  general 
demurrer  only. 

Overruled  in  Kilillea  v.  Wilson,  6  Cal.  App.  7,  89  Pac.  621,  holding 
averment  "that  defendant  within  two  years  last  past  became  indebted 
to  plaintiff"  supported  judgment  by  default. 
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110  Cal.  33^347,  62  Am.  St  S«p.  8%  42  Pae.  900,  31  Zi.  B.  A.  862, 
BUOKIiET  ▼.  GBAT. 

Attorney  la  Liable  Only  to  Client  employing  him  for  injury  arising 
from  mere  negligence,  however  gross,  and  cannot  be  held  liable  to 
third  party  with  whom  he  had  no  privity  of  contract. 

Approved  in  Minneman  v.  Fox,  43  Wash.  47,  86  Pac.  214,  holding 
stockholder  of  corporation  could  maintain  no  action  against  third 
persons  for  injuries  sustained  by  their  fraud  in  performance  of  con- 
tract with  corporation. 

Distinguished  in  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe 
Co.,  71  N.  H.  532,  53  Atl.  810,  60  L.  B.  A.  116,  holding  party  con- 
tracting  with  landlord  to  heat  building  was  liable  to  tenant  for 
injury  caused  by  bursting  of  water-pipe  frozen  by  his  neglect. 

Big^t  to  Becoyer  for  Negligence  in  absence  of  privity.  See  note, 
100  Am.  St.  Bep.  203. 

110  Cal.  348-361,  62  Am.  St  Bap.  04,  42  Pac.  918,  OAVALLARO  ▼. 
TEXAS  ft  PAC.  BT.  CO. 

Carrier  Who  Delivers  Goods  to  wrong  person  is  liable  to  ship- 
per for  value. 

Approved  in  Adrian  Knitting  Co.  v.  Wabash  B.  Co.,  145  Mich.  326, 
108  N  W.  707,  holding  carrier  liable  for  delivery  to  wrong  person 
who  presented  unindorsed  receipt  for  goods. 

To  Whom  may  Delivery  be  Made  Under  Bill  of  lading.  See  note, 
38  L.  B.  A.  362. 

Delivery  to^  Impostor  by  Carrier.    See  note,  37  L.  B.  A.  179. 

Law  of  Foreign  State  is  Presumed  to  be  same  as  law  of  forum. 

BeafBrmed  in  Schwartz  v.  Panama  B.  B.  Co.,  155  Cal.  747,  103  Pac. 
198,  O'SulIivan  v.  Griffith,  153  Cal.  507,  95  Pac.  876,  and  Miller  v. 
Fireman's  Fund  Ins.  Co.,  6  Cal.  App.  400,  92  Pac.  333. 

How  Case  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  L.  B.  A.  43. 

General  Exception  to  Each  and  All  Instmctions  given  by  court  on 
its  own  motion  is  not  sufficient  to  authorize  review  of  them. 

Approved  in  Waldteufel  v.  Pacific  Vineyard  Co.,  6  Cal.  App.  628, 
92  Pac.  748,  holding  such  exception  sufficient  when  addressed  to  in- 
structions asked  by  plaintiff. 

Negotiability  of  Warehouse  Beceipti.  See  note,  82  Am.  St.  Bep. 
778. 

UabUity  of  Carriers  for  Loss  on  Connecting  Lines.  See  note,  93 
Am.  St.  Bep.  221. 

When  Carrier's  Liability  is  Bednced  to  that  of  warehouseman.  See 
note,  97  Am.  St.  Bep.  94. 

110  Cal.  361-369,  42  Pac.  902,  BAUEB  v.  FAY. 

Bight  to  Perfect  Lien  is  not  Assignable. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
Cal.  App.  711,  118  Pac.  Ill,  following  rule;  Soule  v.  Borelli,  80  Conn. 
400,  68  Atl.  962,  holding  perfected  mechanic's  lien  passed  with  assign- 
ment of  debt  secured. 

Miscellaneous. — Cited  in  Bauer  v.  Welsh  (Gal.),  42  Pae.  904,  com- 
panion 
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110  OaL  369-374,  42  Pac  894,  PEOPLE  T.  WABD. 

Indictment  ia  Ordinarily  Bofflcient  when  it  ehargee  offense  in  lan- 
guage of  statute  prohibiting  it. 

Approved  in  People  v.  Silva,  8  Cal.  App.  351,  97  Pac.  203,  uphold- 
ing indictment  charging  in  language  of  statute  offense  of  living  in 
open  and  notorious  adultery;  Ex  parte  Mogensen  (Cal.  App.)i  90 
Pac.  1064,  upholding  complaint  in  language  of  ordinance  prohibiting 
saloons. 

Where  Particular  Circnmatancas  of  Offenae  are  necessary  to  con- 
stitute complete  offense,  they  must  be  particularly  set  forth  in  indict- 
ment so  aa  to  enable  defendant  to  answer  specific  charge. 

Approved  in  People  v.  Bradbury,  155  Cal.  810,  103  Pac.  217,  hold- 
ing indictment  for  perjury  sutticiently  alleged  perjurious  matter; 
Application  of  Bunkers,  1  Cal.  App.  69,  81  Pac.  751,  upholding  indict- 
ment charging  bribery;  Daggs  v.  Territory,  11  Ariz.  454,  94  Pac. 
1108,  holding  indictment  to  charge  attempt  to  commit  rape  was  in- 
Bufiicient  in  not  charging  it  was  done  with  intention  to  do  act 
without  female's  consent;  Value  v.  State,  84  Ark.  287,  105  8.  W.  362, 
holding  indictment  for  bribery  must  allege  inducement  for  official 
misconduct;  dissenting  opinion  in  People  v.  Class,  158  Cal.  677,  112 
Pac.  287,  majority  upholding  indictment  for  bribery. 

Distinguished  in  Matter  of  Winston,  160  Cal.  20,  116  Pac.  391, 
holding  indictment  charging  misdemeanor  cognizable  by  justice's 
court  was  sufficiently  specific;  In  re  Myrtle,  2  Cal.  App.  390,  84  Pac. 
338,  holding  information  sufficiently  charged  robbery;  State  v.  Col- 
lett,  9  Idaho,  613,  75  Pac.  272,  holding  information  charging  larceny 
of  one  horse  contained  sufficient  description. 

110  Cal.  374-386,  42  Pac  896^  BANCBOFT  ▼.  BANOBOFT. 

Where  Contract  ia  Induced  by  Fraud  or  undue  influence,  failure 
to  rescind  promptly  is  affirmance  of  contract. 

Distinguished  in  Shevlin  v.  Shevlin,  96  Minn.  406,  105  N.  W.  260, 
holding  ratification  of  sale  of  stock  by  younger  to  elder  brother  not 
shown  when  relations  of  confidence  existed  between  them. 

110  CaL  387-400,  62  Am.  St.  Bep.  104,  42  Pac  815,  SO  L.  B.  A.  460, 
ESTATE  OF  WALKEB. 

In  Construing  Statute,  Court  is  to  Ascertain  what  ia  declared 
therein,  not  to  insert  what  has  been  omitted,  or  omit  what  has  been 
inserted. 

Approved  in  dissenting  opinion  in  Louisville  etc.  B.  B.  Co.  v.  Daniel, 
131  Ky.  707,  115  8.  W.  1200,  majority  holding  section  341,  Code  of 
Civil  Practice,  precluded  reversal  of  judgment  on  ground  verdict  is 
not  sustained  by  evidence  when  there  had  been  already  three  verdicts 
on  same  evidence  though  first  two  were  set  aside  for  errors  of  law. 

'^Signature"  has  by  Long  Usage  become  synonymous  with  "auto- 
graph." 

Approved  in  Cummings  v.  Landes,  140  Iowa,  83,  117  N.  W.  23, 
holding  printed  signature  of  attorney  to  notice  was  sufficient; 
Loughren  y.  Bonniwell,  125  Iowa,  520,  106  Am.  St.  Bep.  319,  101  N. 
W.  288,  holding  signing  of  notice  by  justice  by  stamped  signature 
was  sufficient;  Meyera  v.  Moore,  78  Neb.  450,  110  N.  W.  990,  holding 
contract   was   "subscribed"   by  parties   when   signature   was  placed 
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thereon  for  parpose  of  giving  force  and  effect  to  contract  regardless 
of  position. 

Statutory  Formalities  for  Execution  of  Will  cannot  be  waived  by 
courts. 

Approved  in  In  re  Noyes'  Estate,  40  Mont.  185,  186,  105  Pac.  1015, 
following  rule;  In  re  Tyler's  Estate  (Cal.),  50  Pac.  928,  holding  will 
must  show  on  face  it  was  signed  in  presence  of  witnesses;  Irwin  v. 
Jacques,  71  Ohio  St.  409,  73  N.  E.  687,  69  L.  R.  A.  422,  holding  void 
will  not  signed  at  end. 

Attestation  and  Witnessing  of  Will3.  See  notes,  114  Am.  St.  Rep. 
211,  222;  1  Cof.  Prob.  26,  37. 

What  CoDBtitutes  a  Testamentary  Writing.  See  notes,  89  Am.  St. 
Rep.  489;  5  Cof.  Prob.  12. 

110  Cal.  405-407,  42  Pac.  905,  EX  PARTE  GLARE. 

Release  of  Prisoner  on  Habeas  Oorpns  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Rep.  182. 

110  CaL  408-413,  42  Pac  906,  ESTATE  OF  00NK0B8. 

Improvidence  Wbich  is  Oround  for  Exclusion  of  relative  of  de- 
ceased from  administration  is  that  want  of  care  or  foresight  in  man- 
agement of  property  which  would  be  likely  to  render  estate  unsafe. 

Approved  in  Estate  of  Piercy,  3  Cof.  Prob.  477,  holding  fact  that 
one  had  pursued  profession  of  baseball,  conducted  saloons  and  gam- 
ing resorts,  and  gambled  and  lost  heavily  thereby,  did  not  disqual- 
ify him  as  administrator  on  score  of  improvidence. 

Failure  to  Make  Finding  cannot  be  Complained  of  when  it  must 
have  been  adverse  to  appellant. 

Reaffirmed  in  Aydelotte  v.  Billing,  8  Cal.  App.  674,  97  Pac.  699, 
and  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  571,  86  Pac.  824. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14  L. 
B.  A.  (n.  s.)  748. 

110  Cal.  414-418»  42  Pac.  909,  VANCE  v.  RICHARDSON. 

Where  One  Party  Does  not  Exercise  Hia  Right  to  peremptorily 
challenge  in  his  turn  after  other  expresses  his  satisfaction  with  full 
panel,  he  cannot  afterward  be  allowed  peremptory  challenge. 

Distinguished  in  State  v.  Hunter,  118  Iowa,  691,  92  N.  W.  874,  hold- 
ing where  accused  had  not  exercised  three  peremptories  and  his  coun- 
sel said  "defendant  waives  one  more  challenge,"  and  state's  attorney 
did  likewise,  remaining  challenges  were  not  waived. 

Rule  That  Whole  of  Conversation  may  be  brought  out  in  regard  to 
which  there  has  been  any  evidence  in  chief  does  not  apply  when 
mass  of  irrelevant  matter  is  involved,  and  only  relevant  declarations 
can  be  demanded. 

Reaffirmed  in  Zibbell  v.  Southern  Pacific  Co.,  160  Cal.  250,  116 
Pac.  519. 

110  CaL  418-422,  42  Pac.  904,  BARNES  ▼.  BARNES. 

Right  of  Party  in  Default  to  enforce  antenuptial  marriage  settle- 
ment.    See  note,  26  L.  R.  A.  (n.  s.)  858,  860. 

110  CaL  423-428,  42  Pac.  908,  PREY  v.  STANIiEY. 

Husband  is  not  Necessary  Party  to  action  brought  to  quiet  title  of 
separate  property  of  wife  although  covered  by  homestead  for  joint 
benefit  of  both. 
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Approved  in  MaeLeod  ▼.  Moran,  11  Cal.  App.  627,  i05  Pac.  934, 
holding  wife  eould  sue  alone  to  cancel  certain  deeds  to  homestead 
end  quiet  title  thereto. 

Cocditions  in  Bestraint  of  Alienation  are  void  when  repugnant  to 
an  interest  created  in  property. 

Approved  in  Bipperdan  v.  Weldy,  149  Cal.  675,  87  Pac.  279,  hold- 
ing provision  that  grantee  should  not  alien  estate  granted  during 
lifetime  of  grantor  wae  void. 

Validity  of  Conditions  and  SestrictionB  in  Dead.  See  note,  95  Am. 
St.  Bep.  217. 

110  Cal.  433-440,  52  Am.  81.  Bep.  Ill,  42  Pac  910,  CX7BTISS  ▼. 
BACHMAK. 

Preliminary  mjunetlon  cannot  be  Disaolvad  until  after  trial  of 
cause  on  merits. 

Approved  in  Ots  r.  Superior  Court,  10  Cal.  App.  171,  101  Pac.  432, 
holding  power  of  court  to  modify  injunctions  is  limited  to  those 
given  without  notice;  Humphrey  v.  Buena  Vista  Water  Co.,  2  Cal. 
App.  542,  544,  84  Pac.  297,*  298,  holding  preliminary  injunction  granted 
on  notice  and  heai;ing  could  not  be  arbitrarily  dissolved  merely  be- 
cause words  "until  further  order  of  court''  were  contained  therein. 

UnBUCcessfnl  Motion  to  DissolTe  Injunction  does  not  authorize  re- 
covery of  attorneys'  fees  therefor  when  trial  upon  merits  results  in 
favor  of  defendant. 

Approved  in.  Chicago  etc.  By.  Co.  ▼.  Whitney,  143  Iowa,  516,  121 
N.  W.  1046,  following  rule;  Spooner  ▼.  Cady  (Cal),  44  Pac.  1020, 
holding  counsel  feee  not  recoverable  as  damages  in  action  for  con- 
version of  property. 

Becorery  on  Injunction  Bond  of  Attomeya'  Fees  necessarily  ex- 
pended in  dissolving  injunction.  See  note,  16  L.  B.  A.  (n.  s.)  55, 
63,  66.' 

Costs  Incurred  on  Trial  and  Appeal  are  not  within  terms  of  in- 
junction bond  given  for  preliminary  injunction. 

Approved  ia  Jameson  v.  Bartlett,  63  Neb.  645,  88  N.  W.  862,  hold- 
ing in  action  on  bond  given  for  injunction  ancillary  to  main  action, 
cause  could  not  be  submitted  to  jury  on  theory  that  counsel  fees 
incurred  in  trying  issues  were  rendered  in  disposing  of  unlawful  re- 
straint. 

Order  Bestrainlng  Defendant  "until  further  order  of  court"  has  no 
other  meaning  than  "in  the  meantime,"  or  until  decision  upon  order 
to  show  cause. 

Approved  in  Ex  parte  Grimes,  1  Okl.  Cr.  Ill,  20  Okl.  456^  94  Pac 
672,  following  rule. 

110  CaL  441-447,  42  Pac.  965,  BICHABD80N  ▼.  EXTBBEA. 

Action  to  Abate  Nuisance  is  suit  in  equity. 

Beaffirmed  in  Meek  v.  De  Latour,  2  Cal.  App.  263,  83  Pae.  301. 

In  Equity  Case  Verdict  by  Jury  is  advisory  only. 

Beaffirmed  in  Meek  v.  De  Latour,  2  Cal.  App.  263,  83  Pac.  301. 

Absence  of  Findings  in  Equity  Case  is  not  fatal  defect  unless  it 
affirmatively  appears  they  were  not  waived. 

Approved  in  Cushing  Wetmore  Co.  v.  Gray,  152  CaL  120,  125  Am. 
St.  Rep.  47,  92  Pac.  70,  following  rule. 
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110  Oal.  465-467,  42  Pae.  976,  BAKER  ▼.  80XJTHEBN  OAZtXPOBNIA 
BT.  OO. 

Only  Own*  of  Property  Tbrongh  or  along  which  railroad  passes  is 
entitled  to  benefit  of  railroad  fence  law. 

Approved  in  Barbee  v.  Southern  Pacific  Co.,  9  Cal.  App.  460,  99 
Pac.  542,  holding,  where  county  road  separated  land  of  owner  from 
railroad  right  of  way,  he  could  not  recover  for  injured  stock  under 
railroad  fence  law;  Or.  Short  Line  B.  Co.  v.  District  Court,  30  Utah, 
377,  85  Pac.  363,  holding  Utah  statute  gives  right  of  action  to  owner 
of  animal  killed,  and  he  need  not  allege  he  is  owner  of  land  along 
railroad. 

Miscellaneous. — Cited  in  Barbee  ▼.  Southern  Pacific  Co.,  9  CaL 
App.  458,  99  Pac.  542,  to  point  that  railroad  fence  law  is  intended 
to  provide  for  division  fences  and  for  benefit  of  adjoining  owners 
only. 

110  Cal.  467-462,  42  Pac.  974,  WHJJAMS  ▼.  SOUTHEBN  PACIFIC 
B.  B.  CO. 

One  Member  of  Partnership  may  Becover  whole  amount  due  firm  in 
absence  of  plea  of  defect  of  parties  plaintiff. 

Approved  in  Baker  &  Hamilton  v.  Lambert,  5  Cal.  App.  711,  91  Pac. 
341,  following  rule;  Buss  v.  Tuttle,  158  Cal.  231,  110  Pac.  814,  holding 
one  of  several  parties  jointly  interested  in  claim  could  recover  whole 
in  absence  of  demurrer  for  nonjoinder  of  others. 

Instructions  mnat  be  Excepted  to  to  be  reviewed  on  appeaL 

Beaffirmed  in  Bajidall  v.  Freed,  154  Cal.  301,  97  Pac.  671. 

Erroneons  Instmctlon  in  Favor  of  appellant  is  not  ground  for  re- 
versal. 

Approved  in  People  v.  Hower,  151  Cal.  644,  91  Pac.  509,  and  Smith 
V.  8an  Pedro,  Los  Angeles  etc.  B.  B.  Co.,  35  Utah,  399,  100  Pac  677, 
both  following  rnle. 


110  Cal.  463-467,  42  Pac.  966^  MEHEBIK  ▼.  SAtJNDEBa 

Acts  for  Which  Sureties  on  OfiLcial  Bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  548. 

Miscellaneous. — Cited  in  Meherin  v.  Saunders  (CaL),  56  Pac.  1111, 
referring  historically  to  principal  case. 

110  CaL  467-471,  42  Pac.  978,  FBEESE  ▼.  PENNIE. 

Trial  Court  is  not  Bound  by  Opinion  of  experts  as  to  value  of  attor- 
ney's services. 

Approved  in  In  re  Averill's  Estate  (Cal.),  66  Pac.  15,  holding  trial 
court  not  bound  by  uncontradicted  testimony  of  witnesses  as  to  their 
opinion  of  amount  that  should  be  allowed  guardian;  Estate  of  Bich- 
mond,  9  Cal.  App.  415,  99  Pac.  560,  refusing  to  interfere  with  discre- 
tion of  court  in  fixing  allowance  for  attorney  to  administration. 

Conclusiveness  of  Testimony  of  Experts.  See  note,  42  L.  B.  A.  705, 
768,  769. 

110  CaL  471-480,  42  Pac.  968,  MAHONET  ▼.  SAN  FBAKCI8CO  ft 
&AN  MATEO  ET.  CO. 
Street  Bailroad  has  Ko  Exclusive  XJse  of  any  portion  of  street,  its 
right  being  in  common  with  public,  and  peculiar  only  so  far  as  its 
inability  to  move  from  tracks  makes  it  so. 
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Approved  in  Acton  v.  Fargo  ft  Moorhead  St.  B.  Co.,  20  N.  D.  450, 
129  N.  W.  22j9,  following  rule;  dissenting  opinion  in  Iijdianapolis  St. 
B.  Co.  T.  Tenner,  32  Ind.  App.  322,  67  N.  R  1048,  majority  holding 
person  who  passed  behind  standing  car  upon  second  track  without 
looking  or  listening  was  guilty  of  contributory  negligence. 

It  ia  not  Negligent  Per  Be  to  Travel  along  or  near  track  in  same 
direction  in  which  electric  car  is  going. 

Approved  in  Hamlin  ▼.  Pacific  Electric  By.  Co.,  150  Cal.  780,  89 
Pac.  1111,  holding  failure  to  see  or  hear  approaching  car  is  not  per  se 
proof  of  negligence;  Ablard  v.  Detroit  United  By.,  139  Mich.  255,  102 
N.  W.  744,  holding  it  not  negligence  per  se  to  drive  along  track  at 
night,  though  street  was  wide  enough  to  allow  safe  driving  alongside; 
dissenting  opinion  in  Bobards  v.  Indianapolis  St.  B.  Co.,  32  Ind.  App. 
310,  67  N.  E.  950,  majority  holding  bicycle  rider  was  negligent  in 
riding  near  street -car  track  without  listening  for  car. 

In  Action  for  Wrongful  Death,  brought  by  wife  and  minor  children 
of  deceased,  it  is  error  to  allow  proof  that  children  have  no  means  of 
their  own. 

Approved  in  Johnston  v.  Beadle,  6  Cal.  App.  253,  91  Pac.  1012,  hold- 
ing general  financial  condition  of  plaintiff  irrelevant  on  question  of 
damages  in  personal  injury  suit;  Seattle  Electric  Co.  v.  Hartless,  144 
Fed.  381,  75  C.  C.  A.  317,  holding  evidence  of  physical  conditions  of 
plaintiffs  was  inadmissible  in  action  for  wrongful  death. 

Distinguished  in  Simoneau  v.  Pacific  Electric  Rv.,  159  Cal.  506,  115 
Pac.  326,  holding  in  such  action  evidence  of  crippled  condition  of 
children  could  be  given  as  bearing  on  question  of- damages. 

Urging  or  Coercing  Verdict.    See  note,  106  Am.  St.  Bep.  572. 

110  OaL  480-487,  42  Pac.  980,  McKUNS  ▼.  BANTA  OLABA  VALI£Y 
MILL  ETO.  OO. 

Where  Beaaonable  Minds  Might  Differ  as  to  whether  facts  showed 
negligence,  it  is  question  of  fact  for  jury. 

Approved  in  Payne  v.  Oakland  Traction  Co.,  15  Cal.  App.  148,  113 
Pac.  1082,  following  rule;  Mugford  v.  Atlantic  etc.  Co.,  7  Cal.  App, 
675,  95  Pac.  675,  holding  facts  showed  no  negligence  of  defendant  as 
matter  of  law. 

Where  Lumber  Piled  on  Sidewalk  alongside  mill  was  owned  by 
mill,  it  is  presumed  it  was  so  piled  with  knowledge  and  consent  of 
owner. 

Approved  in  Wile  v.  Los  Angeles  Ice  etc.  Co.,  2  Cal.  App.  191,  83 
Pac.  272,  holding  where  injury  resulted  from  projecting  spike  in  tem- 
porary driveway  over  sidewalk  leading  to  plaintiff^s  building,  it  would 
be  presumed  plaintiff's  driveway  and  spike  maintained  by  his  knowl- 
edge. 

One  Who  Maintains  Unauthorized  Obstruction  upon  highway  by 
means  of  which  another  is  injured,  without  fault,  is  liable  in  damages. 

Approved  in  Williams  v.  San  Francisco  etc.  By.  Co.,  6  CaL  App.  725, 
93  Pac.  127,  holding  railroad  liable  for  injury  caused  by  frightened 
horse  running  against  woodpile  placed  on  highway  by  railroad. 

Violation  of  Ordinance  is  Negligence  Per  Se. 

Approved  in  Cragg  v.  Los  Angeles  Trust  Co.,  154  Cal.  667,  98  Pac 
1066,  holding  failure  to  comply  with  ordinance  requiring  license  for 
elevator  operator  was  negligence  per  se;  Manning  v.  App  Cons.  Gold 
Min.  Co.,  149  Cal.  45,  84  Pac.  661,  holding  facts  did  not  show  violation 
of  statute  which  constituted  negligence  per  se. 
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Negligent  Act  or  Omission  must  have  contributed  directly  to  injury, 
80,  however  improper  or  illegal  it  may  have  been  in  abstract,  no  action 
can  be  founded  on  it. 

Approved  in  Fenn  v.  Clark,  11  Cal.  App.  81,  82,  103  Pac.  945,  fol- 
lowing rule;  Scott  v.  San  Bernardino  Valley  Traction  Co.,  1^2  Cal. 
612,  93  Pac.  080,  holding  negligent  failure  to  see  car  did  not  contribute 
to  injury  in  croee^ng  street  in  front  of  it. 

Husband  and  Wife  are  Necessary  Parties  to  action  brought  for  dam- 
ages for  injuries  to  wife. 

Beaffirmed  in  Gomez  v.  Scanlan,  155  Cal.  530,  102  Pac.  13,  and 
Gomez  v.  Scanlan,  2  Cal.  App.  580,  84  Pac.  50. 

Objection  to  Improper  Joinder  of  causes  of  action  is  waived  by 
failure  to  demur  thereto. 

Approved  in  Ennor  v.  Baine,  27  Nev.  218,  74  Pac.  4,  holding  failure 
to  object  in  trial  court  that  facts  set  up  in  answer  did  not  constitute 
proper  counterclaim  constituted  waiver  of  objection. 

Miscellaneous. — Cited  in  Basler  v.  Sacramento  Gas.et<;.  Co.,  158  Cal. 
518,  111  Pac.  531,  to  point  that  where  wife  is  in  care  and  custody 
of  husband,  his  contributory  negligence  bars  recovery  for  her  in- 
juries. 

110  CaL  490-498,  42  Pac.  962,  BAILEY  LOAN  00.  ▼.  HALL. 

In  Suit  on  Partnership  Note,  liability  being  several,  judgment 
may  be   entered   against   any  of   them. 

Approved  in  Bedwood  City  Salt  Co.  v.  Whitney,  153  Cal.  423, 
95  Pac.  886,  holding  in  suit  against  partnership  and  individual 
member  thereof  on  joint  obligation,  judgment  against  partnership 
alone  could  be  sustained;  Morgan  v.  Bighetti  (Cal.),  45  Pac.  260, 
holding  in  suit  on  alleged  partnership  debt,  judgment  could  be 
given    against   partner   found   individually    liable. 

110  OaL  494-502,  42  Pac.  971,  ESTATE  OF  0L08. 

Executor  Is  Entitled  to  Allowance  for  cost  of  repairs  and  improve- 
ments made  upon  property  of  estate,  when  necessary  to  maintain 
it. 

Approved  in  Estate  of  Hincheon,  159  Cal.  760,  761,  116  Pac.  49, 
holding  executor  could  make  such  expenditures  as  were  reasonably 
necessary  to  preserve  building  being  erected  by  decedent  at  time  of 
his  death;  Estate  of  O'Connor,  2  Cal.  App.  478,  84  Pac.  320,  holding 
court  could  allow  claim  of  trustees  under  will,  upon  settlement  of 
their  account,  for  counsel  fees  incurred  by  one  of  them  in  obtain- 
ing  distribution  to   trustees. 

Allowance  to  Administrator  for  Interest  on  disbursements.  See 
note,  5  Cof.  Prob.  395. 

110  Cal.  602--505,  42  Pac.  1064,  EIBSCHNEB  v.  DIETBIOH. 

Court  cannot  Review  Judgment  for  divorce  after  death  of  one 
party. 

Approved  in  Hite  v.  Mercantile  Trust  Co.,  156  Cal.  768,  106  Pac. 
104,  following  rule;  Day  v.  Nottingham,  160  Ind.  417,  66  N.  E. 
1001,  holding  judgment  for  divorce,  though  obtained  on  service 
by   publication,   could    not   be    reopened    after   death    of   party. 

Attack  on  Decree  of  Divorce  after  death  of  one  of  the  parties. 
See  notes,  125  Am.  St.  Bep.  234,  235;  1  L.  B.  A.  (n.  s.)  553;  57  L. 
R.  A.  584,  605. 
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When  Bights  as  to  Oommonity  Pr^^«rty  are  not  settled  hj  divorce 
decree,  they  maj  be  determined  in  subeequent  action. 

Approved  in  Coats  v.  Coats,  160  Cal.  679,  118  Pac.  445,  holding 
action  lay  to  determine  rights  to  property  aecnmnlated  by  joint 
efforts  of  parties  during  continuance  of  voidable  marriage. 

Effect  of  DlToroe  on  Commtmity  Property  in  absence  of  adjndica- 
tion.    See  note,  11  L.  B.  A.  (n.  s.)  103. 

110  OaL  606-^12,  42  Pac.  986,  WASBEK  v.  HOPKINS. 

When  Eecord  is  Properly  Certifled  to  appellate  eonrt,  it  is  eon- 
elusive  of  facts  therein  stated. 

Beafflrmed  in  Mendocino  County  ▼.  Peters,  2  CaL  App.  27,  82 
Pac.  1123. 

liOt  upon  Which  Lien  Is  Anthorlced  under  section  1191,  Code  of 
Civil  Procedure,  for  improvement,  is  not  limited  to  any  artificial  sub- 
division or  official  designation  on  map,  but  includes  whatever  territory 
is  caused  by  owner  to  be  improved  under  single  contract. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
CaL  App.  707,  118  Pac.  109,  upholding  lien  for  grading  and  improve- 
ment on  hotel  lot;  Southern  Cal.  Lumber  Co.  v.  Peters,  3  Cal.  App. 
480,  86  Pac.  817,  holding  claim  of  lien  for  lumber  furnished  to  be  used 
on  several  buildings  was  valid  against  all  jointly,  though  there  was 
nothing  to  show  what  portion  was  used  on  each;  Ecdes  Lumber  Co.  v. 
Martin,  31  Utah,  254,  87  Pac.  718,  holding  where  contract  was  to  build 
two  houses  on  single  lot,  claim  of  lien  setting  forth  amount  due  but 
not  amount  on  each  building  separately  was  sufficient;  Park  City 
Meat  Co.  v.  Comstock  Min.  Co.,  36  Utah,  160,  103  Pac.  260,  holding 
claim  of  miner's  lien  describing  particular  property  included  as  well 
adjacent  land  over  which  company  had  easement. 

Uncertainty  In  Findings  is  to  be  Constmed  so  as  to  support  judg- 
ment rather  than  defeat  it. 

Approved  in  Bipperdan  v.  Weldy,  149  CaL  674,  87  Pac.  279,  Aetna 
Indem.  Co.  v,  Altadena  Min.  etc.  Co.,  11  CaL  App.  173,  104  Pac.  474, 
Murphy  v.  Stelling,  8  CaL  App.  705,  97  Pac.  674,  Brenneke  v.  Small- 
man,  2  CaL  App.  308,  83  Pac.  303,  Santos  v.  Silva,  1  CaL  App.  616, 
82  Pac.  981,  and  Bsstwood  v.  Standard  Mines  etc.  Co,,  11  Idaho,  203, 
81  Pac.  384,  all  following  rule;  Bruce  v.  Bruce,  16  Cal.  App.  357,  116 
Pac.  996,  holding  where  findings  were  waived,  it  would  be  assumed 
court  found  all  facts  necessary  to  support  judgment. 

110  OaL  613-623,  42  Pac  983,  HOWIiAND  ▼.  OAKLAND  OONSOIi. 
ST.  BT.  CO. 

V^dlct  will  not  be  Set  Aside  on  ground  of  excessive  damages  un- 
less so  large  as  to  plainly  suggest  passion  or  prejudice  on  part  of  jury. 

Approved  in  Lanigan  v.  Neely,  4  CaL  App.  772,  89  Pac.  446,  Kimie 
v.  San  Jose-Los  Gatos  etc.  By.  Co.,  156  Cal.  277,  104  Pac.  314,  and 
Hale  V.  San  Bernardino  Valley  Traction  Co.,  156  Cal.  716,  106  Pac. 
84,  all  holding  damages  not  excessive;  Maloney  v.  Winston  Bros.  Co., 
18  Idaho,  766,  111  Pac.  1089,  holding  damages  excessive. 

General  Objection  to  Hypothetical  Question  is  not  available  on  ap- 
peal. 

Approved  in  Longan  v.  Weltmer,  180  Mo.  341,  103  Am.  St  Bep.  573, 
79  S.  W.  661,  64  L.  B.  A.  969,  following  rule;  Davey  v.  Southern  Pac. 
Co.  (CaL)>  45  Pac.  171,  holding  general  objection  to  evidence  was  in* 
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rafBcient  to  raise  point  of  variance;  Spear  ▼.  United  Railroads,  16  Gal. 
App.  647,  117  Pae.  961,  holding  general  motion  to  strike  ont  testimony 
as  incompetent  was  not  available  on  appeal. 

Determination  of  Qnallflcatioii  of  Witness  offered  as  expert  rests  in 
discretion  of  trial  judge. 

Approved  in  Perry  v.  J.  Noonan  Furniture  Co.,  8  Cal.  App.  41,  95 
Pae.  1130,  Mabry  v.  Bandolph,  7  CaL  App.  427,  94  Pac.  406,  and  Bird 
V.  Utica  Gold  Min.  Co.,  2  Cal.  App.  678,  84  Pac.  258,  all  following 
rule. 

In  Kegllgenca  Cases  Assessment  of  Damages  rests  in  good  sense 
and  judgment  of  jury. 

Approved  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  800,  103 
Pac.  1089,  following  rule;  Hersperger  v.  Pacific  Lumber  Co.,  4  Cal. 
App.  467,  88  Pac.  590,  upholding  instruction  as  to  measure  of  damages. 

Opinion  of  Expert  as  Baals  of  Question  to  other  witnesses.  See  note, 
£9  L.  B.  A.  (n.  e.)  538. 

110  CaL  530-587,  42  Pac  1077,  BICHTEB  ▼•  EENNIN08AN. 

Formal  Flndlxig  on  Plea  of  limitations,  in  absence  of  evidence  on 
which  facts  found  were  based,  is  conclusion  of  law. 

Approved  in  Towle  v.  Sweeney,  2  Cal.  App.  32,  83  Pae.  75,  holding 
where  plea  of  limitations  was  submitted  on  agreed  statement  of  facts, 
finding  thereon  could  be  inserted  as  finding  of  fact  or  conclusion  of 
law. 

After  Judgment  has  Been  Bntered  on  findings,  eourt  cannot  file 
omitted  finding  on  plea  of  limitations. 

Approved  in  Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  8, .  88 
Pac.  672,  holding  when  findings  had  not  been  made  on  all  material 
issues,  new  trial  should  be  granted. 

Action  for  Contributions  not  Founded  on  express  promise.  See  note, 
98  Am.  St.  Bep.  43. 

110  OaL  543-547,  42  Pac.  1065,  SCHWIESAK  ▼.  MAHON. 

Miscellaneous. — Cited  in  Diggins  v.  Mahon  (CaL),  42  Pac.  1066,  com- 
panion case. 

110  OaL  647-563,  42  Pac  1079,  NOBTHBTt.  BAmSEBS'  UFE  ASSN. 

Policy  of  Life  Insurance  1b  to  be  Oonstrued  most  strongly  in  favor 
of  insured. 

Approved  in  Lewine  v.  Knights  of  Pythias,  122  Mo.  App.  561,  99  S. 
W.  825,  holding  beneficiary  not  bound  by  subsequent  by-law  reducing 
recovery  in  case  of  suicide  when  no  mention  of  suicide  was  made  in 
application,  though  insured  agreed  to  be  governed  by  by-laws. 

110  Oal.  553-555,  42  Pac.  1080,  ABBI06  ▼.  SAN  BEBNABDINO 
COUNTY. 

Statutes  Bequlring  Presentation  of  Claims  against  county  are  framed 
for  purpose  of  avoiding  useless  litigation,  and  to  give  county  oppor- 
tunity to  avoid  such  expense. 

Approved  in  Farmers'  etc.  Bank  v.  Los  Angeles,  151  Cal.  658,  91 
Pac.  796,  holding  demand  for  repayment  of  taxes  paid  under  protest 
was  essential  to  right  to  sue  for  their  recovery. 

When  Supervisors  have  Partly  Allowed  Claim  against  county,  claim 
for  rejected  part  must  be  again  presented  before  right  to  sue  county 
aeeruea. 


110  Cal.  556-579    NOTBB  ON  CALIFORNIA  BEPOBTS.  1244 

Approved  in  Manon  v.  San  Diego,  8  Cal.  App.  246,  96  Pae.  815,  fol- 
lowing rule;  San  Diego  Countj  y.  Biverside  County  (Cal.)i  55  Pae.  7, 
holding  rule  did  not  apply  to  elaim  wholly  rejected. 

110  Oal.  556-662,  42  Pae.  1082,  ESTATE  OF  BYEB. 

Matters  Occurring  Prior  to  Judgment  or  order  appealed  from  can- 
not be  considered  on  motion  to  dismifls  appeal  on  ground  it  has  not 
been  perfected. 

Approved  in  Gardner  v.  Stare  (Cal.),  66  Pae.  4,  refusing  to  consider 
motion  to  dismiss  appeal  from  order  denying  new  trial  made  on  ground 
adverse  parties  were  not  served  with  notice,  since  it  involved  merits 
of  appeal  and  examination  of  record. 

Motion  for  New  Trial  Llea  in  proceedings  for  partial  distribution  of 
estate. 

Beaffirmed  in  Carter  v.  Waste,  159  Cal.  26,  112  Pae.  726,  and  Estate 
of  Sutro,  152  Cal.  267,  92  Pae.  490. 

Notice  of  Appeal  from  Order  Denying  New  Trial  need  be  served  only 
on  parties  to  motion  in  trial  court. 

Approved  in  Niles  v.  Gonzalez,  155  Cal.  360,  361,  100  Pae.  1080, 
Bell  V.  San  Francisco  Savings  Union,  153  Cal.  69,  73,  94  Pae.  227,  229, 
Niles  V.  Gonzalez,  162  Cal.  96,  92  Pae.  76,  and  O'Bourke  v.  Finch,  8 
Cal.  App.  265,  96  Pae.  785,  all  following  rule;  McKenzie  v.  Hill,  9 
Cal.  App.  80,  98  Pae.  56,  56,  and  Potrero  etc.  Land  Co.  v.  All  Persons. 
155  Cal.  372,  101  Pae.  12,  holding  notice  of  appeal  need  only  be  served 
on  parties  appearing  from  record  to  be  adverse;  Johnson  v.  Phenix 
Ins.  Co.,  152  Cal.  198,  92  Pae.  183,  holding  failure  to  serve  such  notice 
on  adverse  party  necessitated  affirmance  of  order  denying  motion; 
Estate  of  Toung,  149  Cal.  176,  177,  86  Pae.  145,  146,  holding  bill  of 
exceptions  to  order  denying  petition  for  partial  distribution  of  estate 
must  be  served  on  all  who  from  record  appear  to  be  adverse  parties. 

There  ia  No  Judgment-roll,  Strictly  Speaking,  in  probate  proceedings, 
but  papers  which  are  declared  to  constitute  judgment-roll  in  civil 
action  may  be  held  to  constitute  such  roll  on  appeal  from  probate 
order. 

Approved  in  Estate  of  Parsons,  159  Cal.  427,  114  Pae.  571,  following 
rule;  Dougherty's  Estate,  34  Mont.  342,  86  Pae.  40,  holding  on  appeal 
from  order  settling  administrator's  account,  account^  record  objec- 
tions thereto,  findings  and  order  certified  by  clerk  as  judgment-roll, 
■and  copy  of  notice  of  appeal,  constitute  proper  appeal  record. 

110  Oal.  568-579,  42  Pae.  1086,  BOBEBTSON  ▼.  BXTBBELIi. 

Heirs  of  Deceased  Partner  are  not  Proper  Parties  to  maintain 
action  for  accounting  and  settlement  of  partnership  between  decedent 
and  surviving  partner. 

Approved  in  Miller  v.  Ash,  156  Cal.  547,  556,  105  Pae.  601,  604,  hold- 
ing, upon  death  of  ward,  his  personal  representatives  and  not  his  heirs 
could  alone  sue  guardian  to  recover  ward's  property. 

Bight  of  Next  of  Kin  to  Maintain  Action  in  interest  of  estate.  See 
note,  2Q  L.  B.  A.  (n.  s.)  466. 

Heirs'  Title  is  Subject  to  Performance  by  administrator  of  all  his 
trujsts,  and  they  come  into  possession  only  of  such  portion  of  estate 
as  may  then  remain. 

Approved  in  Estate  of  Vance,  152  Cal.  764,  98  Pae.  1011,  holding 
where  will  made  absolute  devise  of  property  but  codicil  subjected  it 
to  given  trust,  property  passed  to  devisee  subject  to  trust. 
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Where  Bill  in  Equity  is  Broi^glit  after  lapse  of  many  years  to  en- 
force trust,  it  will  only  be  retained  upon  fullest  possible  credible  show- 
ing that  applicants  are  entitled  to  relief. 

Approved  in  Burke  v.  Maguire,  154  Cal.  466,  98  Pac.  25,  holding 
complaint  to  enforce  trust  after  lapse  of  fourteen  years  was  insuffi- 
cient; Marks  v.  Evans  (Cal.))  62  Pac.  79,  holding  action  to  set  aside 
assessment  and  sale  of  stock  on  ground  of  fraud  was  barred  when 
eight  years  had  elapsed  since  its  discovery. 

Ejectment  by  Ezecator  or  Administrator.  See  note,  136  Am.  St. 
Bep.  82. 

110  Cal.  579-682,  62  Am.  St.  Bep.  116,  42  Pac.  1063,  SCHUOKEB  v. 
HEMENWAT. 
Capacity  in  Which  Ezecator  or  Administrator  may  be  sued  for  per- 
sonal tort.    See  note,  51  L.  B.  A.  264. 

110  Cal.  682-686,  42  Pac.  1091,  DIXON  V.  8CHEBMEIEB. 

Water  Ditch  Constituting  Independent  Property  disassociated  from 
land  over  which  it  passes  is  servitude  thereon. 

Approved  in  Rubio  Canyon  etc.  Assn.  v.  Everett,  154  Cal.  3£,  96  Pac. 
813,  following  rule.  ^ 

Mortgage  of  Mining  Claim  to  Which  Ditch  is  appurtenant  covers 
easement  over  other  lands  of  mortgagor  for  line  of  ditch. 

Distinguished  in  Miller  v.  Hoeschler,  126  Wis.  267,  105  N.  W.  791, 
8  L.  R.  A.  (n.  s.)  327,  holding  use  as  dooryard  of  piece  of  property 
adjoining  house  and  lot  did  not  pass  easement  therein  on  transfer  of 
house  and  lot. 

Easements  Created  by  Severance  of  Tract  with  apparent  benefit  ex- 
isting.   See  note,  26  L.  B.  A.  (n.  s.)  322. 

110  Cal.  600-698,  42  Pac.  976,  BANDOL  v.  SCOTT. 

Covenant  by  Two  Joint  I«easee8  not  to  assign  lease  or  permit  assign- 
ment without  consent  of  lessor  is  not  violated  by  assignment  in 
insolvency  of  one  lessee  of  his  interest  in  lease,  which  other  lessee 
could  not  have  prevented. 

Approved  in  Gazlay  v.  Williams,  147  Fed.  682,  77  C.  C,  A.  662,  fol- 
lowing rule;  Spangler  v.  Spangler,  11  Cal.  App.  323,  104  Pac.  996, 
holding  assignment  of  one  lessee  to  other  was  not  breach  of  similar 
covenant. 

What  Amounts  to  Violation  of  Covenant  in  lease  against  assignment 
or  sale.    See  note,  14  L.  R.  A.  (n.  s.)  1201. 

Delay  of  Landlord  in  Enforcing  Forfeiture  as  waiver.  See  note, 
24  L.  B.  A.  (n.  s.)  1064. 

110  Cal.  69&-604,  43  Pac.  2,  PEOPLE  V.  SHAUOHNESS7. 

Obtaining  Money  by  Conspiracy  between  defendant  and  manager 
of  lottery  to  cheat  prosecuting  witness  who  did  not  'intend  to  part 
with  his  property  in  money  may  be  prosecuted  as  larceny. 

Approved  in  Stewart  v.  Wrijfbt,  147  Fed.  .33.3.  77  C  (\  A.  499,  hold- 
ing party  who  thought  himself  participating  in  fraudulent  scheme  did 
not  lose  right  to  recover  money  of  which  he  was  defrauded  by  con- 
spiracy, of  which  he  was  merely  intended  victim;  State  v.  Byan,  47 
Or.  347,  82  Pac.  706,  1  L.  R.  A.*  (n.  s.)  862,  holding  obtaining  money 
by  deception  by  one  who  intended  to  appropriate  it  was  larceny,  where 
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owner  intended  to  part  with  title  as  well  as  possession;  State  v.  Don- 
aldson, 35  Utah,  102»  136  Am.  St.  Bep.  1(H1,  99  Pae.  449,  holding 
obtaining  money  under  pretext  of  betting  at  cards  where  party  had 
no  chance  to  win  and  was  only  player  who  risked  anything  waa  lar- 
ceny. 

Larceny.    See  note,  98  Am.  St.  Bep.  573. 

Instruction  as  to  Reasonable  Doubt  Approved. 

Beaffirmed  in  People  v.  Manasse,  153  Cal.  14,  94  Pac.  94. 

110  OaL  60&-609,  42  Pac.  1089,  ESTATE  OF  WELOBL 
Administrator  cannot  be  Deprived  of  actual  custody  of  assets  of 

estate  by  order  directing  him  where  and  how  he  shall  keep  them. 
Approved  in  In  re  Bolin's  Estate,  22  Okl.  857,  98  Pac.  936,  holding 

general  guardian  of  estate  of  minor  could  not  be  required  on  annual 

settlement  to  pay  amount  due  minor  to  clerk  of  court. 
Grounds  for  Removal  of  Executors  and  Administrators.    See  note, 

138  Am.  St.  Bep.  548. 

110  Cal.  609-614,  42  Pac.  1090,  PEOPIE  v.  KAMAUNU. 

Confession  Is  Admissible  Without  Prellmimiry  Proof  that  it  was 
voluntary  when  under  circumstances  it  could  not  have  been  otherwise. 

Approved  in  State  v.  Landers,  21  S.  D.  610,  114  N.  W.  718,  holding 
where  evidence  as  to  voluntary  character  of  confession  was  not  con- 
flicting, court  properly  refused  to  submit  its  competency  to  jury;  State 
V.  Wells,  35  Utah,  402,  136  Am.  St.  Bep.  1069,  100  Pac.  682,  holding 
hearing  as  to  voluntariness  of  confession  could  be  had  in  presence  of 
jury. 

When  Confession  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  829. 

Reversal  of  Conviction  Because  of  TTnf air  or  irrelevant  argument  or 
statements  by  prosecuting  attorney.    See  note,  46  L.  B.  A.  662. 

110  Cal.  614-621,  43  Pac.  4,  386,  BUTLER  v.  ASHWORTH. 

Where  Several  Persons  are  Jointly  Liable  for  tort,  suit  and  recovery 
against  one  alone  releases  others. 

Approved  in  Cleveland  etc.  By.  Co.  v.  Hilligoss,  171  Ind.  424,  131 
Am.  St.  Bep.  258,  86  N.  £.  488,  holding  release  of  one  joint  tort-feasor 
released  all. 

Effect  of  Judgment  Against  One  Joint  Tort-feasor  upon  liability  of 
other.     See  note,  58  L.  B.  A.  423. 

Duty  and  Liability  of  Municipality  with  respect  to  drainage.  See 
note,  61  L.  B.  A.  711. 

110  Cal.  624-627,  42  Pac.  1081,  CONLAK  v.  SULLIVAN. 

Conveyance  Induced  by  Mistake  can  be  Rescinded  when  parties  can 
be  placed  in  original  position. 

Approved  in  Murray  v.  Sanderson,  62  Wash.  481,  114  Pac.  426,  can- 
celing agreement  so  drawn  by  mistake  of  scrivener  that  it  did  not 
effectuate  intention  of  parties. 

110  Cal.  627-632,  43  Pac.  14,  KEENER  v.  EAGLE  LAKE  K  ft  IRE.  CO. 

Laborer  Seeking  to  Enforce  Lien  for  weekly  or  monthly  wages  must 
bring  himself  within  terms  of  statute,  and  aver  wages  due  were 
earned  weekly  or  monthly. 
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Approved  in  Kuscbel  v.  Hunter  (Cal.)i  50  Pae.  3d8,  399,  following 
rule;  Spaulding  y.  Mammoth  Spring  Min.  Co.  (Cal.),  49  Pac.  184,  hold- 
ing plaintiff  not  entitled  to  lien  under  statute. 

Mijscellaneous. — Cited  in  Purser  v.  Cady  (Cal.),  4^  Pac.  181,  his- 
torically refurring  to  principal  case;  Biggs  v.  Eagle  Lake  Land  etc. 
Co.  (Cal.),  43  Pac.  15,  companion  case. 

110  Cal.  832-637,  62  Am.   St.  Bep.  136^  43  Pac.   106^  VISAUA  ft 
TULABE  B.  B.  CO.  v.  HYDE. 

Purchaser  of  Stock  in  Corporation  on  which  there  are  unpaid  assess- 
ments assumes  liability  therefor  upon  transfer  of  stock  on  books. 

Approved  in  Perkins  v.  Cowles,  157  Cal.  632,  137  Am.  St.  Rep.  158, 
108  Pac.  713,  and  O'Dea  v.  Hollywood  Cemetery  Assn.,  154  Cal.  73,  97 
Pac.  8,  both  following  rule;  Union  Savings  Bank  v.  Willard,  4  Cal. 
App.  692,  88  Pae.  1098,  holding  trustee  of  stock  appearing  on  books 
as  trustee  for  person  named  was  liable  for  assessment  thereon. 

Effect  of  Transfer  of  Stock  upon  Liability  for  unpaid  subscription. 
See  note,  47  L.  B.  A.  261. 

Corporation  can  Look  Only  to  its  books  to  determine  who  is  liable 
for  stock  assessments. 

Approved  in  Perkins  v.  Cowles,  157  CaL  630,  137  Am.  St.  Rep.  158, 
108  Pac.  713,  People's  Home  Sav.  Bank  v.  Stadtmuller,  150  Cal.  108, 
88  Pac.  281,  and  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  195, 
197,  81  Pac.  1031,  1032,  all  following  rule. 

Liability  of  Stockholder  for  Unpaid  Sabscriptlon  and  liability  to 
creditors  for  its  debts  are  entirely  distinct. 

Reaffirmed  in  Union  Savings  Bank  v.  Willard,  4  CaL  App.  694,  88 
Pac.  1099,  following  rule. 

Stockholder  is  Liable  to  Corporation  for  unpaid  portion  of  subscrip- 
tion whenever  called  for. 

Approved  in  Perkins  v.  Cowles,  157  Cal.  633,  137  Am.  St.  Bep.  158, 
108  Pac  714,  holding  unpaid  subscriptions  of  stock  were  part  of  cor- 
poration's assets  in  bankruptcy;  Burke  v.  Maze,  10  Cal.  App.  209,  101 
Pac.  439,  holding  unpaid  subscriptions  were  part  of  assets  of  insolvent 
bank;  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  578,  42  So.  65,  holding 
stockholder  who  purchased  stock  of  corporation  for  less  than  par 
value  was  Uable  to  creditors  for  difference  between  purchase  price 
and  par. 

Liability  to  Corporations  of  Sabscribers  to  Stock.  See  note,  93  Am. 
St.  Bep.  384,  387,  388. 

110  CaL  638-643»  42  Pac.  1084,  KBOUSE  v.  WOODWABD. 

Specific  Performance  of  Contract  to  return  pledged  stock  may  be  had 
if  stock  has  no  market  value,  and  pledgor  purchased  with  view  to 
increase  in  value,  and  other  shares  cannot  be  purchased. 

Approved  in  Sherwood  v.  Wallin,  1  CaL  App.  537,  82  Pac.  568,  up- 
holding complaint  for  specific  performance  of  contract  to  transfer  cer- 
tain shares  of  stock  in  corporation;  Bernier  v.  Griscom-Spencer  Co., 
161  Fed.  442,  holding  complaint  for  specific  performance  of  agreement 
to  deliver  stock  failed  to  show  plaintiff  had  no  adequate  remedy  at 
law. 

Qpecific  Performance  of  Contract  for  sale  of  corporate  stock.  See 
note,  135  Am.  St.  Bep.  694,  699. 
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Pledgor  of  BhitreB  of  Stock  bu  Sight  to  recover  only  same  namber 
of  shares  as  he  pledged,  not  the  same  shares. 

Approved  in  Bell  v..  Bank  of  California,  153  Cal.  240,  M  Pae.  892, 
following  rule;  Sherwood  v.  Wallin,  1  Cal.  App.  638,  82  Pac.  568,  hold- 
ing change  in  number  of  certificate  did  not  affect  identity  of  stock. 

Conversion  of  Pledged  Property  by  Invalid  Sale.  See  note,  43  L. 
R.  A.  764. 

Miscellaneous. — Cited  in  Krouse  v.  Woodward  (Cal.),  42  Pac.  1085, 
Bell  V.  Woodward  (Cal.),  42  Pac.  1085,  Krouse  v.  Woodward  (Cal.), 
42  Pac.  1086,  and  Bell  v.  Woodward  (Cal.),  42  Pac.  1086,  all  com- 
panion eases. 

110  OaL  644-661,  43  Pac.  126,  BSOWK  ▼.  OAMPBELU 

Entire  Proceeding  from  Commencement  of  action  to  execution  is 
in  one  court,  though  carried  on  in  different  departments  of  superior 
court  of  county. 

Approved  in  People  v.  Carantan,  11  Cal.  App.  566,  105  Pac.  770, 
holding  change  of  case  from  one  department  of  court  to  another  did 
not  have  effect  to  vacate  any  preceding  orders. 

Prior  Action  Pending  Should  be  Pleaded  as  defense,  and  if  not  so 
pleaded  it  is  not  available  after  adverse  judgment. 

Approved  in  liiichelih  Tire  Co.  v.  Webb,  143  Mo.  App.  682,  127  a 
W.  949,  holding  when  petition  did  not  show  on  face  another  action 
pending,  it  could  not  be  attacked  by  motion  to  dismiss. 

110  CaL  661-665,  43  Pac  9,  EX  PABTE  NICHOLa 

Legislature  has  Power  to  Provide  for  Detention  and  education  of 
minor  offenders. 

Approved  in  In  re  Sharp,  15  Idaho,  128,  96  Pac.  565,  18  L.  R.  A. 
(n.  s.)  886,  holding  act  to  provide  for  care  of  delinquent  children  was 
not  penal  or  criminal,  and  due  process  of  law  was  observed  in  taking 
custody  of  minor  thereunder^  Hunt  v.  Wayne  Circuit  Judges,  142 
Mich.  115,  105  N.  W.  540,  holding  state  had  power  to  define  status 
of  infants  requiring  guardianship  and  to  enforce  state  control  and 
education  thereof;  Hill  v.  Brown,  31  Utah,  480,  120  Am.  St.  Rep.  935, 
88  Pac.  612,  upholding  statute  creating  juvenile  courts  in  cities. 

Constitationality  of  Statutes  Concerning  Baformatozies  and  juvenile 
courts.    €ee  note,  120  Am.  St.  Rep.  958. 

Bastraint  on  Freedom  as  Impairment  of  child's  constitutional  rights. 
See  note,  18  L.  R.  A.  (n.  s.)  894. 

110  Cal.  655-668,  43  Pac.  1,  WHEEUSB  Y.  BONNELL. 

Proceeding  by  Accusation  for  Alleged  Misdemeanors  in  ofiSce  under 
section  772,  Penal  Code,  is  criminal  proceeding  not  prosecuted  by  in- 
formation or  indictment,  and  is  not  within  appellate  jurisdiction  of 
supreme  court. 

Approved  in  Coffey  v.  Superior  Court,  2  Cal,  App.  456,  83  Pac.  581, 
holding  proceedings  under  section  758  et  seq.  of  Penal  Code  were 
criminal  in  nature;  Larue  v.  Da  vies,  8  Cal.  App.  755,  97  Pac.  905, 
arguendo. 

Distinguished  in  Skeen  v.  Craig,  31  Utah,  28,  86  Pac.  489,  holding 
proceeding  for  removal  of  officer  for  malfeasance  in  office  was  civil  in 
nature. 

Miscellaneous. — Cited  in  Guttery  v.  Wishon  (CaL),  43  Pac.  2,  com- 
panion case. 
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110  Cal.  658-667,  43  Pac.  202,  PABKE  ft  IiACY  00.  ▼.  WHITB  BIVEB 
IfUMBEB  OO. 
Contract  ConBldered  and  Held  to  be  Conditional  Sale  and  not  lease. 
Reaffirmed  in  McCoUough  v.  Home  Ins.  Co./  1*55  Cal.  662*,  102  Pac. 

815. 

110  Cal.  674-682,  43  Pac.  388,  POTTEB  ▼.  AHBENS. 

Contract  for  Sale  of  Goodwill  of  Business  containing  covenant  not 
to  engage  in  like  business  in  same  city  may  stipulate  specified  sum 
as  liquidated  damages  for  breach. 

Reaffirmed  in  Shafer  v.  Sloan,  3  Cal.  App.  338,  85  Pac.  163. 

Agreements  Porporting  to  Liquidate  Damages.  See  note,  108  Am. 
St.  Rep.  60. 

110  CaL  687-693,  43  Pac.  391,  McCABTHY  ▼.  MT.  TECABTE  IiAND 
ETC.  CO. 

Assignment  of  Claim  for  Gk>ods  sold  to  corporation,  of  which  it  had 
notice,  is  not  affected  by  subsequent  settlement  of  accounts  between 
assignor  and  corporation. 

Approved  in  Frese  v.  Moore,  1  Cal.  App.  592,  82  Pac.  544,  holding 
indorsement  and  transfer  of  contracts  to  charter  vessel  and  furnish 
lumber  transterred  all  assignor's  rights  thereunder. 

Where  Bill  of  Particulars  is  Demanded  and  furnished  forty  days 
before  trial,  objection  cannot  be  made  to  reception  of  evidence  at 
trial  on  ground  bill  was  not  furnished  in  five  days  after  demand, 
when  no  objection  was  made  to  sufficiency  of  account  as  furnished. 

Approved  in  Miller  y.  MuUan,  17  Idaho,  3i9,  104  Pac.  664,  Ames  y. 
Bell,  5  Cal.  App.  5,  89  Pac.  620,  Flynn  v.  Scale,  2  Cal.  App.  671,  84 
Pac.  ,266,  all  holding  where  no  objection  was  taken  to  insufficiency  of 
bill  of  particulars  furnished  several  months  before  trial,  objection 
to  admission  of  evidence  thereon  on  ground  of  insufficiency  was 
untenable. 


--v 


